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LOUNANI KARARI
THE REWIEW OF THE LOUNANI DECISION OF THE

EUROPEAN COURT OF JUSTICE

Avrupa Birligi Adalet Divani (ABAD), Avrupa Birligi’'nin (AB)
yargiorganioluptemelamaci,AB hukukununBirliksiniriari
icerisinde kalan her yerde ayni sekilde yorumlanmasini
ve uygulanmasini saglamaktir. Bu itibarla Divan, Birlik
hukukunun yorumlanmasinda ve uygulanmasinda
hukuka saygly! saglama, ulusal hukuk diizenleri ile AB
hukuk dizeni arasindaki iliskileri dizenleme, hukuki
denetim, yorum, uyusmazlik ¢dézme, hukuk yaratma ve
bosluk doldurma islevleriniyerine getirmektedir.

ABAD, 31 Ocak 2017 tarihli kararinda, bir terdrist gruba
(Fas islami Savas Grubu-MICG) katilmaktan suclu bulunan
Mostafa Lounani’nin - miltecistatlsinin reddedilmesinin
uygun olduguna karar vermistir.

Lounani, Fas vatandagl olup ilk olarak 1991 yilinda
Avrupa’ya gelmis ve bu sirada Almanya'da yaptigl ilk
siginma talebi reddedilince buradan Belcika’ya ge¢mis ve
buradayasa disi olarak yasamaya baglamistir. 2006 yilinda
Lounani, Belcika Ceza Kanunu’'nun 140 inci maddesi geregi
2002 yilinda BM Giivenlik Konseyi tarafindan terdr 6rgtd
listesine alinan MICG orgttine tye olmak sucundan 6 yil
hapis cezasina carptirimistir.

Kararda, Lounani'nin orgiit icindeki eylemleri; diger
eylemlerinin yani sira, 6rgiite maddi ve lojistik destek
saglanmasl,sahte pasaportiglemlerive sahte pasaportlarin
orglit mensuplarina iletilmesi ile orglit mensubu
gonullilerin Irak’a gonderilmelerine yonelik faaliyetlerde
aktif rol almasi olarak belirlenmistir.

Lounani, 2010 yilinda Belcika makamlarina basvurarak,
Belcika'daki mahkumiyetinden dolayl, Fas'a déndigiinde
burada radikal islamci ve islami savasgl olarak
damgalanarak, igkenceye ve kotli muameleye maruz
kalma olasiliginin  bulundugundan bahisle kendisine
milteci statlst verilmesini talep etmistir.

Konu,gecilenhukukistreclerdensonraBelcikaDanistayrnin
(Conseil d'Etat) online gelmig ve Belcika Danistayl, dnline
gelen konu hakkinda “bir kimsenin multecilik stattstinden
hari¢ tutulmasi icin eylemlerinin, AB Terorle Mucadele
Cerceve Kararrnin 1 inci  maddesinde tanimlanan
eylemlerle mi sinirli oldugu yoksa bir terdrist gruba katilip
eylemlerin gerceklestiriimesine kolaylik saglayan ve
yardimci eylemlerin 2004/83/EC Sayili AB Direktif Kararinin
12(2)(c) ve 12(3) maddelerinde tanimlanan BM’nin amag

The European Union Court of Justice (EC)) is the judicial
body of the European Union (EU) and its main objective is
to ensure that the EU law is interpreted and implemented
everywhere within the boundaries of the Union. In this
respect, the Court fulfills the functions of providing respect
for the law in the interpretation and application of the
union Law, regulating the relations between the national
legal order and the EU legal order, legal supervision,
interpretation, conflict resolution,amendmentand issuing
of laws.

TheEC)ruledinits decisionof 31 January 2017 thatitwould
be appropriate to reject refugee status of MostafaLounani,
who was convicted of participating in a terrorist group -
the Moroccan Islamist Combatant Group(MICG).

Mustafa Lounani is a Moroccan national, who arrived in
Europe in 1991 and initially applied for asylum in Germany
where his application was rejected. He then moved to
Belgium and lived there illegally. In2006 he was convicted
and sentenced to six years imprisonment under article 140
of the Belgian Criminal Code for being a member of the
MICG an organisation that has been listed by the United
Nations Security Council as a terrorist organisation in 2002.

According to the decision, the acts committed by Mr.
Lounani were as follows: ‘providing logistical support to
a terrorist group by the provision of, inter alia, material
resources or information’; ‘forgery of passports’ and
‘transfer of fraudulent passports to the members of the
organization’, ‘active participation in the organization of a
network for sending volunteers to Iraq’.

In 2010, MrLounani applied to the Belgian authorities
for refugee status. He claimed that he feared persecution
in the event of being returned to Morocco because of the
likelihood that he would be regarded by the Moroccan
authorities as a radical Islamist and jihadist, following his
conviction in Belgium.

The matter came before the Belgian Council of State
(Conseild’Etat) which requested a preliminary ruling from
the EU Court of Justice on this matter,asking essentially if
the exclusion clause operated only in relation to terrorist
acts as defined in Article 1 of the Framework Decision on
combatting Terrorism or if ancillary acts of participation in
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veilkelerine aykirilik teskil edip etmeyecegi, eger edecekse,
bir ceza mahkdmiyetinin kendiliginden miilteci statiis
verilmesine engel teskil edip etmedigini” yoniinde AB
Adalet Divani’'ndan goris (preliminary ruling) istemistir.
ABAD, konuyu degerlendirirken Birlesmis Milletler (BM)
sartl, AB mevzuati ve BM Guvenlik Konseyi kararlarini goz
ontinde bulundurmustur.

2004/83/EC Sayili AB Direktif Kararinin 12/2.c fikrasl; Bir
liclinct Ulke uyruklu ya da vatansiz bir kisi BM Sarti'nin
Onsdziinde ve 1. ve 2. maddelerinde yer alan BM'nin
amag ve ilkelerine aykiri fiillerden suclu bulunmussa
multecilikten haric tutulur hikmunu icermektedir.

BM Sartrna gore BM’in amaclar “Uluslararasi baris ve
givenligi korumak ve bu amacla barigin ugrayacagl
tehditleri 6nlemek ve bunlari boga ¢ikarmak, saldiri ya da
barisin baska yollarla bozulmasi eylemlerini bastirmak
uzere etkin ortak onlemler
almak ve barigin bozulmasina
yol acabilecek nitelikteki
uluslararasi uyusmazlik veya
durumlarin diizeltilmesini ya
da ¢6zimlenmesini bariscl
yollarla, adalet ve uluslararasl
hukuk ilkelerine uygun olarak
gerceklestirmek” olarak
hikim altina alinmistir.

ABAD, Lounani’nin, her ne
kadar dogrudan terdrist
eylem taglyan  bir  sug
islememis olsa da, terrizmin
finansmani, planlamasi ve
terorist yetistirme gibi BM
Genel Kurulu kararlarr ve
2004/83/EC sayill Direktifte
belirtilen “BM Sartrnin amag
ve ilkelerine aykiri disen eylemlerden mahkim oldugu”
gerekcesiyle siginma talebinin reddini hakli gdrmistr.

Bu kararla Avrupa Adalet Divani, Uye Ulkelere, PKK ve
DHKP-C orgltlerine mensubiyetten hikimli olan
sahislara iliskin olarak, Avrupa birligi tarafindan teror
orgltd olarak ilan edilmis Orgltlere Gye olmanin,
bahsi gecen y6nergenin 12. Maddesinin 3. fikrasinda
zikredilen iltica bagvurusunun reddi icin yeterli olmadigin
bildirmektedir.

Yine, Avrupa Adalet Divaninin bu kararindan
anlasiimaktadir ki, Lounani’nin faaliyetleri ile teror
eylemleri arasinda dogrudan bir bag bulunmasa da
ve mezkur sahsin Irak'a gitmelerine imkan sagladigi

terrorist organisation and facilitating the commission of
terrorist acts could be considered contrary to the principles
and values of the UN as referred to in Articles 12(2)(c) and
12(3)of the Qualification Directive (2004/83 / EC). Finally, if
50, the Conseil d’Etat queried if a criminal conviction would
automatically lead to the application of the exclusion from
refugee status clause. Therefore, the ECJ considered the
United Nations Charter, EU legislation and United Nations
Security Council resolutions while considering the issue.

Article 12 (2) (c) of the Qualification Directive (2004/83/ EC);
Athird-country national or stateless personshall be exempt
from refugee if convicted of acts contrary to the purposes
and principles of the United Nations in the Preamble of the
United Nations Charter and in Articles 1 and 2.

According to the Charter of the UN, the Purposes of the
United Nations were defined as; To maintain international
peace and security, and to
that end: to take effective
collective measures for the
prevention and removal of
threats to the peace, and for
the suppression of acts of
aggression or other breaches
of the peace, and to bring
about by peaceful means,
and in conformity with the
principles of justice and
international law, adjustment
or settlement of international
disputes or situations which
might lead to a breach of the
peace.

The EC) recognised the
rejection of  Lounani’s
asylumapplication, although
he did not conduct a direct terrorist act himself buthis
criminal activitiessuch as terrorism financing, planning
and terrorist training which are in contrary to the UN
Security Council resolutions and the Qualification Directive
(2004/83/ EC).

Following this decision, the ECJ is guiding its member
states that it is not sufficient reason for the rejection of the
application for asylum as referred in Article 12 (3) of the
mentioned directive to be a member of the organizations
previously declared as terrorist by the EU in connection
with the persons who have been convictedfor membership
to PKK and DHKP-C.

However, it follows from the EC) decision that the
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sahislarin Irak’ta terdr eylemleri yapmis olduklarina dair
net bir kanit olmasa da, bir terdr érgltline lye olmak veya
terdr Orgutlinin faaliyetlerine katilmig olmak, evrakta
sahtecilik yapmak ve Irak’a yabanci savascilarin gitmesine
imkan saglamak, siginmaci statlisiinden hari¢ tutulma
kapsamina girebilir. Suclara katimin derecesinin ve
sucun agirliginin seviyesinin de ehemmiyet arz etmekte
oldugu yine Adalet Divani tarafindan ifade edilmistir.
Adi gecen sahsin (Lounani) terdr eylemlerine dogrudan
katilmadigi, fakat érgltte bir yonetici oldugu ve orgite
mali yardim, malzeme ve askeri yardimlar temin etmig
olmasinin da iltica talebinin reddi icin yeterli oldugu,
Divan tarafindan milahaza edilmektedir. Divan, talebin
minferiden ele alinmasinin ehemmiyetini belirterek
sahsin sadece cezai bir mahkdmiyet almis olmasinin
iltica talebinin reddi icin yeterli sebep tegkil etmeyecegini
ifade etmigtir. Ancak, boyle bir cezai mahkumiyetin, iltica
talebinin degerlendirilmesinde 6zellikle 6nemli oldugu da
belirtiimektedir.

son donemde diinyada meydana gelen terdr eylemleri
uluslararasi terdrizmle miicadelede isbirliginin dnemini
gozler online sermektedir. Bu kapsamda, ABAD’In vermis
oldugu bu cok dnemli karar, yabanci terdrist savascilar
ile terdr orglitl mensuplarinin kendilerine glvenli liman
sayllabilecek llke bulmalarinin 6nlenmesinde énemli bir
kilometre tasi olacaktir.

(;_iN SAVCILIK OKULU BASKANININ
ZIYARETI

membership and participation in the activities of a terrorist
organisation, forgery of documents and facilitating
travel of foreign fighters to Irag, could fall within the
scope of the exclusion from refugee status clause despite
the fact that there is no direct link between Lounani’s
activities and specific acts of terrorism, nor is there direct
evidence that the individuals he aided in travelling to Iraq
themselves comitted specific acts of terrorism. The EC|
stated that the degree of involvement in the crimes and
level of seriousness was important. The ECJ considered that
Lounani had not been involved in direct terrorist activities,
but that he had been an administrator in the organization
and that his activities of providing financial, material
and militant services were sufficient for rejection of the
asylum application. Importantly, the ECJ reaffirmed the
need for an individual assessment, which means that the
refugee status cannot be rejected automatically for a mere
reason of criminal conviction. However, such a criminal
conviction would be considered of ‘particular importance’
assessingthe application for refugee status or its exclusion.

Recent terrorist actions in the world underlinesthe
importance of cooperation in combating international
terrorism. In this context, the decision of ECJ is very
important and it will be a significant milestone in
preventing foreign terrorists and terrorist organizations’
members from finding a safe harbor country for them.

VISIT OF THE HEAD OF THE NATIONAL
PROSECUTORS COLLEGE OF CHINA

Cin Halk Cumhuriyeti Ulusal Savcilik Okulu Bagkani
Sayin  Hu Weilie baskanhgindaki vyargi heyeti, 11
Nisan 2017 tarihinde,
Mustesar Yardimcisl
Sayin Selahaddin Mentes

tarafindan kabul edildi.

Yapilan gériismede; Cin
Halk Cumhuriyeti heyeti,
15 Temmuz siireci ve FETO/
PDY ile micadele basta
olmak (zere Tirk adli
sistemininyapisiveigleyigi, [
hakim ve savcr adaylarinin fg *'

egitimi, 0zliik ve disiplin islemleri ile savcilik teskilatinin
yapisi konularinda kisaca bilgilendirildi.

The judicial delegation, under the chairmanship of the
head of The National Prosecutors College of the People’s
Republic of China, Mr. Hu Weilie, was received by the
Deputy Undersecretary, Mr.
Selahaddin Mentes, on 11
April 2017.

During the meeting, the
information was presented
to the delegation of the
People’s Republic of China
especiallyon 15 July process
and the fight against FETO/
PDY terrorist organization
i as well as the training

288 of candidate judges and
prosecutors, their employment and disciplinary procedurs,
the structure of the prosecution authority.
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