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SUNUS \ IN THIS ISSUE

Kiymetli okurlarimiz,

Yenibirsaytile karginizdayiz. Malumu-
nuz tim diinyada yeni tip Koranaviriis
(Covid-19) olarak bilinen virlis nede-
niyle 6nemli gelismeler yasanmakta-
dir. 2. DUnya Savasrndan bu yana in-
sanhgin karsl karstya kaldigi en biyik
tehdit olarak kabul edilen bu salgin
nedeniyle {ilkemizde de ilk vakanin goriildigli 11 Mart
tarihinden itibaren 6nemli tedbirler alinmig ve alinmaya

devam etmektedir.
Genel Midirligimiz tarafindan her yil yapilan Yurtdi-

sI Adalet Miisavirleri Istisare Toplantilarrnin 7’ncisi 25-27
Subat 2020 tarihlerinde yapilmistir. Ayrica hizmet ici egitim
kapsaminda Genel Miidiirligiimiizde yeni gdreve baglayan
hakimlerimize yonelik resmi yazigma kurallari ve uluslara-
rasi adli yardimlagma konularinda sunumlaryapiimistir.
Salgin 6nlemleri baglamadan evvel Genel Midiirligimiz-
ce diizenlenen uluslararasi hukuk konferanslarina devam
edilmistir. BU kapsamda glincel meselelerden olan Ulusla-
rarasi Deniz Hukuku Isiginda Dogu Akdeniz'deki Gelismeler
ve Uluslararasl Hukukta ve Tlrk Hukukunda Uluslararasi
Anlagmalar konularinda iki ayri konferans diizenlenmistir.
Ayrica kurum personelimizin kisisel gelisimine yonelik ile-
tisim Becerileri konulu bir Sdylesi gerceklestirilmistir.
Bliltenimize, 2015-2018 yillari arasinda Genel M{idiirligii-
mUz yapan Yargitay Uyesi sayin Dr. Harun Mert’in Suglu-
larin iadesinde ‘Ne Bis in idem’ ilkesini anlatan bir yazisi ile
basladik. Akabinde Miiltecilik Stattisii ve iade Edilebilirlik ile
Avrupa Konseyi’nin HELP egitim aginin insan ticareti mag-
durlarinin korunmasina yonelik faaliyetlerine iligkin yazilar
yer almaktadir. Bu sayimizda Avrupa Birligi Proje Uygula-
malari Blrosunun tanitimi ile proje hazirlanmasina iligkin
teknik hususlari iceren yazilar ve AB Uye Devletleri Arasinda-
ki Hukuki ve Ticari Konularda Tebligat, Slovenya-Hirvatistan
arasinda yasanan sinir uyusmazligi yazilarina da yer verdik.
Genel Midirligimizce uluslararasi alanda yasanan gelis-
meler yakindan takip edilmekte olup, bu zor donemde go-
revlerimizin aksamadan yerine getirilebilmesi icin 6zverili
sekilde gbrev yapan yurt ici ve yurt diginda bulunan tim
personelimize tesekkirl borg bilirim. Bu zor donemleri en
kisa stirede geride birakmak dilegiyle tiim mesai arkadas-
larima islerinde kolayliklar diliyor, saygilarimi sunuyorum.

Dear Readers,

Welcome to the new issue of our Bul-
letin. As it is known, there are many
significant developments in the world
due to the virus known as the new type
of Coronavirus (Covid-19). As a result of
this pandemic, accepted as the greatest
threat that the humanity has faced since
World War Il, many important measures
have been taken and are continued to be taken since 11th of
March, when the first case was detected in our Country.

The Judicial Counsellors’ Seventh Consultation Meeting, or-
ganized each year by our Directorate General, was held on 25-
27 February 2020. In addition, within the scope of in-service
training, the presentations on official correspondence rules
and international legal assistance were made towards our
judges, newly-appointed to our Directorate General.

Before the measures towards the pandemic were taken, the
international law conferences were continued to be held by
our Directorate General. In this regard, two conferences on cur-
rentissues, the Recent Developments in Eastern Mediterranean
in the light of International Maritime Law and International
Agreements in International Law and Turkish Law, were orga-
nized. In addition, an interview was organized on Communica-
tion Abilities towards the personal improvement of our staff.
Inthis Bulletin, there is an article on The Principle of ‘NOn- Bis
in ldem’ in Extradition, written by our former General Director
between 2015 and 2018, Dr. Harun Mert, the Member of the
Court of Cassation, at the beginning. Following this article,
articles included with regard to the status of refugee and re-
foulement and the activities towards the protection of hu-
man trafficking victims organized by HELP training network
of the Council of Europe. In this issue, we also included articles
related with the introduction of European Union Project Im-
plementation Bureau and technical details for project prepa-
rations, Service of Documents in Civil or Commercial Matters
among the Member States of the European Union, and border
disputes between Slovenia and Croatia.

The recent developments in the international arena are
closely followed by our Directorate General. | owe all staff
working devotedly, domestic and abroad, in order to fulfill
our duties properly in these difficult times, a debt of grati-
tude. | take this opportunity to thank my dear colleagues
having contributed to this Bulletin for their sincere efforts, by
wishing to overcome these difficult times, and | present my
sincere compliments hoping to meet you in the nextissue.

Kasim CiCEK
Hékim / Judge
Genel Miidiir / General Director



ADALET BAKANIMIZ SAYIN ABDULHAMIT GUL, BELCIKA FEDERAL
BASSAVCISI SAYIN FREDERIC VAN LEEUW’U KABUL ETTi
MINISTER OF JUSTICE MR. ABDULHAMIT GUL RECEIVES
FEDERAL PROSECUTOR OF BELGIUM MR. FREDERIC VAN LEEUW

Adalet  Bakanimiz
Sayin  Abdulhamit
Gul, yargitay cum-
huriyet  Bassavcisl
Sayin Mehmet Akar-
ca’nin davetlisi ola-
rak Ulkemizde bulu-
nan Belcika Federal |
Bagsavcisi Sayin Fré- |
déric van Leeuw ve |
beraberindeki heyeti,
28 0Ocak 2020 tari- @
hinde kabul etmistir. Fllsed

Nezaket ziyareti kap- &
saminda gerceklegen
gorligmede iki Ulke §
arasindaki  dostane &%

iliskilerin dnemine vurgu yapilarak, adli is birligi ko-
nulari ele alinmig ve mevcut iliskinin daha da gelis-
tirilmesi hususunda gorts birligine variimis, ileride
gerceklestirilecek mugterek ¢alismalar hakkinda fikir
alisveriginde bulunulmusgtur.

Gorugme kapsaminda, Belcika’da devam etmek-
te olan PKK mensubu sahislarin yargilanmasina
iliskin strec (Ariadna Davasl) de glindeme getiril-
mistir. Sayin Federal Bagsavcr'ya terorle micadele
konusunda uluslararasi igbirliginin 6nemi hatirla-
tilarak, PKK mensuplarinin Belcika’yl merkez ola-
rak kullandiklarinin tzintiyle gorildigl, soz ko-
nusu davada ¢ikacak kararin hem Ulkemizin terdrle
mucadelesi hem de Belcika'nin terorle miicadeleye
verdigi destegi gostermesi acisindan dnemine dik-
kat cekilmistir.

Yine basta terorle mucadele olmak Uzere cesitli ko-
nularda Ttrkiyeile Belcika arasindaki adli igbirliginin
gelistirilmesinin 6nemini her iki taraf da dile getir-
mistir. BU kapsamda isbirligini gelistirmek ve karsl-
lagilan sorunlari cozmek adina iki tlke yetkilileri ara-
sinda teknik diizeyde toplanti yapiimasi konusunda
mutabik kalinmistir.

Minister of Justice,
Mr. Abdulhamit Gl,
received Federal
Prosecutor of Bel-
gium,  Mr.Frédéric
& Van Leeuw and his
B accompanying  del-
B coation who were
present in our coun-
| try as the guests
of the Chief Public
| Prosecutor of the
# Court of cCassation,
Mr. Mehmet Akarca,
8 0N 28 January 2020.

During the meet-
ing held within the
scope of courtesy
visit, by emphasizing the importance of the amicable
relations between the two countries, matters of ju-
dicial cooperation were discussed and a consensus
on further improvement of the current relations was
reached, views were exchanged regarding the mutual
works to be realized in the future.

Within the meeting, the ongoing process in Belgium
related to the trial of PKK members (Ariadna Case),
was also brought forward as a topic. By reminding
Mr. Federal Prosecutor the importance of interna-
tional cooperation concerning the fight against ter-
rorism, it was stated that it was sadly observed that
PKK members are using Belgium as headquarters,
and attention was drawn to the importance, in terms
of both the fight against terrorism of our country and
the support given to the fight against terrorism by
Belgium, of the decision to be rendered regarding the
case in question.

Both parties expressed the importance of improving
judicial cooperation between Turkey and Belgium on
many matters, again, fight against terrorism in par-
ticular. Withinthis framework, on behalfofimproving
the cooperation and settling the problems occurred, it
was agreed upon to arrange a meeting on a technical
level among the authorities of the two countries.

| 2 |
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BAKAN YARDIMCIMIZ SAYIN ZEKERIYA BIRKAN
SINGAPUR’UN ANKARA BUYUKELCISINi KABUL ETTIi

THE DEPUTY MINISTER MR ZEKERIiYA BiRKAN
RECEIVES THE AMBASSADOR OF SINGAPORE TO ANKARA

Bakan Yardimcimiz Sa-
yin Zekeriya Birkan, 3 Mart
2020tarihinde Singapur'un
Ankara Buyukelgisi Sayin
Jonathan Tow’u makamin-
da kabul etmigtir.

GOriismede, Ulkemiz ile
Singapur arasinda ekono-
mi ve ticaret basta olmak
Uzere mevcut iyi iliskilerin
artarak gtclendirilmesinin 6nemine vurgu yapil-
mistir. Bu minvalde, Arabuluculuk Sonucunda Yapi-
lan Uluslararasi Sulh Anlagmalari hakkinda Birles-
mig Milletler Sozlesmesi’'nin (Singapur Arabuluculuk
Sozlesmesi) uluslararasi ticari iliskilerden kaynakli
hukuki uyugsmazliklarin ¢6ziimiinde saglayacagi ko-
layliklar konusunda fikir alisverisinde bulunulmusg ve
BlyUkelci Tow tarafindan, S6zlesme’nin i¢ hukuku-
muzdaki onay sirecinin mimktn olan en kisa siire-
de tamamlanmasindan memnuniyet duyulacag! dile
getirilmistir.

Birlesmig Milletlerin (BM), 20 Aralik 2018 tarihinde ger-
ceklestirilen 62. Genel Kurul toplantisinda kabul edilen
Sozlesme’nin amaglari; uluslararasi ticaret hukukunun
kademeli olarak uyumlastiriimasi, uluslararasi ticari
iligkilerden dogan uyusmazliklarin adil ve etkili bir
sekilde ¢oztimlenmesi icin uyumlu bir hukuki cerceve
olusturmak, ticari uyusmazliklarin, ticarf bir iligkinin
sona ermesine yol actigi durumlarin azaltiimasidir.

Ayrica uluslararasi islemlerin tacir taraflarca idare
edilmesinin kolaylastiriimasi, devletlerin adalet yo-
netiminde tasarruf saglamalarina yardimci olunmasi
ve farkli yasal, sosyal ve ekonomik sistemlere sahip
Devletlerce kabul edilebilir uluslararasi arabuluculuk
uzlagma anlagmalariicin bir cerceve olusturulmasi da
amaglarrarasindadir.

Singapur Sézlesmesi, 7 Agustos 2019 tarihinde Sin-
gapurda gerceklestirilen imza toreninde Ulkemiz
adina Adalet Bakan Yardimcisi Sayin Zekeriya Birkan
tarafindan imzalanmistir. Sozlesme’, tGlkemiz dahil
46 Ulke tarafindan imzalanmistir. S6zlesme, 1 Agus-
tos 2019 tarihinde Singapurda, sonrasinda ise New
York’taki Birlesmis Milletler Merkezinde tim Devlet-
lerin imzasina agik olacaktir.

The Deputy Minister Mr Ze-
keriya Birkan received the
Ambassador of Singapore to
Ankara Mr. Jonathan Tow on
3 March 2020.

The importance of enhanc-
ing existing good relations,
especially in economy and
trade between our country
and singapore was emphasized atthe meeting. In this
regard, views were exchanged on the convenience to
be provided by the United Nations Convention on In-
ternational Settlement Agreements Resulting from
Mediation (the “Singapore Convention on Mediation)
on the settlement of legal disputes arising from in-
ternational trade relations, and the Ambassador Tow
stated that it would we appreciated if the ratification
process of the Convention in our domestic law is com-
pleted as soon as possible.

The purposes of the Convention which was adopted
in 62ndGeneral Assembly of the United Nations held
on 20 December 2018 are; gradual harmonization of
international trade law, to create a harmonious legal
framework for fair and effective resolution of disputes
arising from international trade relations, to reduce
the instances where commercial disputes lead to the
termination of a commercial relationship.

Furthermore, it also has the purposes of facilitat-
ing the administration of international transactions
by commercial parties, producing savings in the ad-
ministration of justice by States, and establishing a
framework for international settlement agreements
resulting from mediation that is acceptable to States
with different legal, social and economic systems.

The Singapore Convention, , was signed by the Dep-
uty Minister of Justice, Mr. Zekeriya Birkan, on behalf
of our country at the signing ceremony held in Singa-
pore on 7 August 2019. The Convention was signed by
46 countries, including our country. The Convention
shall be open for signature by all States in Singapore
on 1 August 2019, and thereafter, at United Nations
Headquarters in New York.

INTERNATIONAL LAW BULLETIN
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YURTDISI ADALET MUSAVIRLERI
7. iISTISARE TOPLANTISI YAPILDI
7th CONSULTATION MEETING OF
JUSTICE COUNSELORS WAS HELD

o o (TR

yurtdisi Adalet Miisavirleri 7. istisare Toplantisi 25 Seventh Consultation Meeting of Justice Counselors
- 27 Subat 2020 tarihleri arasinda Bakanligimizda was held at our Ministry between 25-27 February
yapiimistir. 2020.

25 Subat 2020 tarihinde Bakan Yardimcimiz Sayin Atthe meeting held in the Protocol Hall of our Direc-
Ugurhan KUS'un katilimlari ile Genel Midirligi- torate General with the participation of Deputy Min-
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YURTDISI ADALET MUSAVIRLERI 7. ISTISARE TOPLANTISI YAPILDI /
7™ CONSULTATION MEETING OF JUSTICE COUNSELORS WAS HELD

muz Protokol Toplanti Salonunda gerceklestirilen
toplantida, blyukelcilikler ve daimi temsilcilikler
nezdinde gorev yapan adalet musavirlerimiz ile Ba-
kanligimiz temsilcileri karsilikli gorts alisveriginde
bulunmug ve adalet misavirlerimiz tarafindan giin-
cel faaliyetlerine iliskin sunumlar yapiimistir.

26 Subat 2020 tarihinde, Genel MudUr Yardimci-
larimiz bagkanhiginda, Birim ici Degerlendirme ve
Istisare toplantilari yapiimistir. S6z konusu toplan-
tilarda, adalet misavirlerimiz ile Genel Miidrlig-
miiz temsilcileri, uluslararasi adli isbirligine iliskin

ister Mr. Ugurhan KUS on 25 February 2020, justice
counselors charged in embassies and permanent
representations as well as the representatives of our
Ministry exchanged views, and presentations were
made by justice counselors regarding their current
activities.

On 26 February 2020, Internal Assessment and Con-
sultation meetings were held under the chairman-
ship of Deputy General Directors. At these meet-
ings, justice counselors and representatives of our
Directorate General had the opportunity to handle

sorun ve ¢oziimleri teknik dlzeyde ele alma imkani
bulmuslardir.

27 Subat 2020 tarihinde ise Adalet Bakanimiz Sa-
yin Abdulhamit GUL, adalet misavirlerimizi Dikmen
Hakimevi’nde kabul etmistir. Sayin Bakanimiz, ada-
let mugavirlerimizin yurtdisinda goérev yaptiklari dig
temsilciliklerde karsilastiklari sorunlara iliskin bilgi
almig ve onlarla fikir aligverisinde bulunmustur.

the problems and solutions related to international
judicial cooperation at a technical level.

On 27 February 2020, Minister of Justice, Mr. Abdul-
hamit GUL, received the justice counselors at Dik-
men Judge House. Our Minister received information
about the problems faced by our judicial counselors
in their foreign missions abroad and exchanged
views with them.

INTERNATIONAL LAW BULLETIN

|5 |



SUCLULARIN iADESINDE
“NE BIS IN IDEM” ILKESI

THE PRINCIPLE OF

“NE BIS IN IDEM” IN EXTRADITION

\,\
Dr. Harun MERT
Yargitay Uyesi
Member of the Court of Cassation

“Ne bis in idem” ilkesi, ayni kisinin ayni fiilden dolayi
iki kez yargilanamayacagini ve cezalandirilamayaca-
giniifade eden bir ceza muhakemesi hukuku ilkesidir.
Esas itibariyla i¢ hukuk bakimindan gecerli olan bu
ilke, zaman icinde ikili veya cok tarafii sozlesmelerle
ya da devletlerin i¢ mevzuatinda yapilan dlizenleme-
lerle, uluslararasi alanda da gecerlilik kazanmigtir.

Tirk hukukunda ne bis in idem ilkesine dair temel
dizenleme 5271 sayili Ceza Muhakemesi Kanu-
nu'nun (CMK) 223/7. maddesinde yer almaktadir.
Buna gore, “Ayni fiil nedeniyle, ayni sanik icin énce-
den verilmis bir hikiim veya a¢iimis bir dava varsa
davanin reddine karar verilir.” TUrkiye’nin 2016 yI-
linda onayladigi insan Haklari Avrupa Sozlesmesi-
ne Ek 7. Protokol’in 4. maddesinde de ayni devletin
yargl yetkisi icindeki ceza yargilamalari agisindan
“ayni suctan iki kez yargilanmama ve cezalandiril-
mama hakki” kabul edilmistir.

5237 sayill Tlrk Ceza Kanunu’nun (TCK) yer baki-
mindan uygulama alanina iligkin 11/1, 12/2 ve 13/3.
maddelerinde ise, yabanci tlkede ayni fiilden dolay!
haklarinda daha once hikim verilmis olan kisilerin
Tirkiye’de ikinci kez yargilanamayacagi kabul edil-
mek suretiyle ne bis in idem ilkesine uluslararasi ge-
cerlilik taninmistir. 5 Mayis 2016 tarihinde yiirirlige
giren 6706 sayill Cezai Konularda Uluslararasi AdlT is
Birligi Kanunu’nda da yabanci devletlerle yiritiilen
cesitli adli isbirligi yontemleri bakimindan ne bis in
idem ilkesini dizenleyen hikumlere yer verilmistir.

The principle of “ne bis in idem” is a principle of crimi-
nal procedure law, which describes that any one shall
not be tried and punished twice due to the same act.
Although this principle is primarily effective in terms
of domestic law, it has gradually become effective in
international area through bilateral and multilateral
conventions or the regulations made in internal leg-
islations by the States.

In Turkish Law, the main regulation with regard to
the principle of ne bis in idem is prescribed in article
223 (7) of the Criminal Procedure Code (CPC - Law no.
5271).This article is as follows: “If there is a previous-
ly rendered judgment or a pending case against the
same accused because of the same act, the case shall
be dismissed.” In Article 4 of the Seventh Additional
Protocol to the European Convention on Human
Rights, ratified by Turkey in 2016, “the right not to be
tried or punished twice for the same offence”has been
accepted in terms of the criminal proceedings under
the jurisdiction of the same State.

In articles 11(1),12(2)and 13 (3) of the Turkish Penal
Code (TPC-Law no. 5237) with regard to the scope of
application in terms of place, as it was adopted that
the persons against whom there is a previously ren-
dered judgment for the same offence in a foreign
country shall not be tried in Turkey again, the princi-
ple of ne bis in idem became internationally effective.
Also, in the Law on International Judicial Cooperation
in Criminal Matters (Law no. 6706) which entered into
force on 5 May 2016, the provisions related with the
principle of ne bis in idem were included in terms of
various judicial cooperation modalities carried out
with foreign States.

The ne bis in idem principle with regard to extradition
iscrucial as one of the reasons for the refusal of extra-
dition requests of foreign States. The provision in ar-
ticle 9 of the European Convention on Extradition, one
of the main international instruments relevant to this

|6 |
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Dr. Harun MERT

SUCLULARIN IADESINDE “NE BIS iN IDEM" iLKESI /
THE PRINCIPLE OF “NE BIS IN IDEM” IN EXTRADITION

Suclulariniadesiagisindan ne bis in idemilkesi, yaban-
¢l devletlerin iade taleplerinin ret nedenlerinden biri
olarak onem tasimaktadir. Konuyla ilgili uluslararasi
dlizenlemelerin baginda gelen Suclularin iadesine Dair
Avrupa S6zlesmesi’nin (SIDAS) 9. maddesindeki hiikiim
soyledir:“Talep edilen sahis hakkinda kendisinden iade
talep edilen tarafin saldahiyetli makamlarinca iade tale-
bine sebep olan bir veya birkag fiilden dolayi nihar ola-
rak karar verilmis ise iadeye cevaz yoktur. Kendisinden
iade talep edilen tarafin saldhiyetli makamlarinca ayni
fiil veya fiiller hakkinda takibat yapiimamasina veya
yaptiklari takibata son verilmesine karar verilmis ise
iade talebi ret olunabilir.”

Sozlesmedeki dizenlemeye gore, yabanci bir devlet
tarafindan iadesi istenilen kisi hakkinda talep edilen
devletin yetkili makamlarinca iade talebine konu fiil-
den dolayr daha 6nce yargilama yapilmig ve bir hiikim
verilmigse, bu durum iadenin mutlak bir ret nedeni-
ni olusturmaktadir. Burada ne bis in idem ilkesinin
uygulanabilmesi icin hikmin kesinlesmis olmasi
gerekmekte olup, hiiklim cesitleri bakimindan bir si-
nirlama getirilmemistir. Sozlesmenin agiklayici rapo-
runda belirtildigi (izere, bdyle bir durumda iade tale-
binin reddedilmesinin sebebi, kesin hiikmin kaziye-i
mahkdmunbiha (res judicata) etkisine sahip olmasi
nedeniyle kisi hakkinda yeniden yargilama yapiima-
sinin mimkdn olmamasidir. Maddenin ikinci cim-
lesinde ise, iadesi istenilen kisi hakkinda, talep edilen

issue, is as follows: “Extradition shall not be granted
if final judgment has been passed by the competent
authorities of the requested Party upon the person
claimed in respect of the offence or offences for which
extradition is requested. Extradition may be refused if
the competent authorities of the requested Party have
decided either not to institute or to terminate pro-
ceedings in respect of the same offence or offences.”

According to the provision in the Convention, if legal
proceedings are previously carried out and a judg-
ment is rendered for an offence forming the subject
of extradition, by the competent authorities of the re-
quested State about the person for whom extradition
is requested by a foreign State, this situation consti-
tutes a definite reason for the refusal of extradition. In
orderforthe principle of ne bis in idemto be applied in
thissituation, the judgmentis required to be finalized,
but no restriction is imposed in terms of the types of
judgment. As stated in the explanatory report to the
convention, the reason for the refusal of extradition in
such a situation is that, it is no longer possible to re-
openthe case,on the ground of the judgmentin ques-
tion having acquired the authority of res judicata. In
the second sentence of the article, it is prescribed that
extradition may be refused if the competent authori-
ties of the requested party have decided either not to
institute or to terminate proceedings. This provision,
related with the decisions given as a result of the in-
vestigations carried out by the competent authorities,
includes the discretionary reasons for the refusal of
extradition.

With the Additional Protocol to the European Con-
vention on Extradition, ratified by Turkey in 2016, the
scope of application of the ne bis in idem principle was
extended by including additional provisions in Article
9 of the European Convention on Extradition.

With Article 2 of the Additional Protocol, Article 9 of
the Convention was supplemented by the following
provisions, as paragraphs 2, 3 and 4:

“2) The extradition of a person against whom a final
judgment has been rendered in a third State, Con-
tracting Party to the Convention, for the offence or of-
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devlet makamlarinca kovusturma yapiimamasina ya
da baslatilan bir kovusturmanin sonlandiriimasina
karar verilmesi halinde iade talebinin reddedilebilecegi
dlzenlenmistir. Yetkili makamilarca yurGtilen sorus-
turmalar sonucunda verilen kararlara yonelik olan bu
hukum, iadenin takdiri ret nedenlerini icermektedir.

Tirkiye’nin 2016 yilinda onayladig Suclularin ladesi-
ne Dair Avrupa S6zlesmesine Ek Protokol ile SIDAS’IN 9.
maddesine ilave hiikiimler getirilerek ne bis in idemil-
kesinin uygulama alani genisletilmistir. Ek Protokolln
2. maddesiyle, asagidaki hiikiimler SIDAS'In 9. madde-
sine 2, 3 ve 4. fikralarolarak eklenmigtir:

“2) Talebe konu suc veya suclara iliskin olarak, Sozles-

meye Taraf tictincl bir Devlette hakkinda nihai hikim
verilmis olan bir kisinin iadesi, asagidaki durumlarda
kabul edilmez:

a. bahse konu huikim kiginin beraatiyla sonuglanmissa;

b. hapis siiresi veya kisinin mahkum oldugu diger
tedbir:

itamamen infaz edilmisse;

ii tamamen veya infaz edilmemis kismi genel veya
dzel affa ugramissa;
¢. mahkeme sucluyu mahkum etmis ancak mueyyi-
deyi belirlememisse.
3) Ancak, 2. fikrada belirtilen durumlarda, iade asagi-
daki kosullarda kabul edilebilir:

a. hakkinda hikim verilen sug talep eden Devlette bir
kisiye, kuruma veya kamusal statiye sahip herhangi
bir seye karsi islenmisse;

b. hakkinda hiikim verilen kisinin kendisi talep eden

fences in respect of which the claim was made, shall
not be granted:

a. ifthe afore-mentioned judgment resulted in his ac-
quittal;

b. if the term of imprisonment or other measure to
which he was sentenced:

i. has been completely enforced;

ii. has been wholly, or with respect to the part not en-
forced, the subject of a pardon or an amnesty:

C. ifthe court convicted the offender without imposing
a sanction.

3) However, in the cases referred to in paragraph 2,
extradition may be granted:

a. if the offence in respect of which judgment has
been rendered was committed against a person, an
institution or any thing having public status in the re-
questing State;

b. if the person on whom judgment was passed had
himself a public status in the requesting State;

¢. if the offence in respect of which judgment was
passed was committed completely or partly in the
territory of the requesting State or in a place treated
as its territory.

4) The provisions of paragraphs 2 and 3 shall not
prevent the application of wider domestic provisions
relating to the effect of ne bis in idem attached to for-
eign criminal judgments.”

As it is seen in paragraph 2, if a final judgment has
been rendered against a person whose extradition
iS requested, in a third state contracting party to the

|8 |
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Devlette kamusal statiiye sahipse;

¢. hakkinda hiikiim verilen su¢ tamamen veya kismen
talep eden Devletin llkesinde veya Ulkesi sayilan bir
yerde islenmisse.

4) 2. ve 3. fikra hiikiimleri yabanci ceza yargilarina
bagli ne bis in idem etkisine iliskin daha genis i¢ hii-
kiimlerin uygulanmasina engel olmaz.”

Gorildig Uzere 2. fikrada, iadesi istenilen kisi hak-
kinda iade talebine konu fiil nedeniyle SIDAS’a taraf
uclinct bir devlette kesin hiikim verilmis olmasi, alt
bentlerde ongorulen sartlarin mevcudiyeti halinde,
iadenin mutlak bir ret nedeni olarak diizenlenmistir.
Ancak 3. fikra uyarinca, kisinin, sucun ya da sugun
islendigi yerin talep eden devletle cesitli sekillerde
baglantili olmasi durumunda, o devletin kovusturma
yapabilme konusundaki 6zel ¢ikarlari gozetilerek iade
yolu tamamen kapatiimamis, iade isteginin kabul
edilip edilmemesi talep edilen devletin takdirine bira-
kilmistir. Ayrica SIDAS'tan farkli olarak, Ek Protokolde
uctinct devletlerde verilen kovusturma yapiimamasi-
nailiskin kararlara ne bis in idemetkisi taninmamistir.

Ote yandan, SIDAS'In 8. maddesindeki hiikiim de ne
bis in idem ilkesinin diger bir ydniine iligkindir: “ken-
disinden iade talep edilen taraf, iade talebine sebep
olan bir veya birkag fiilden dolayr hakkinda takibat
yapmakta oldugu sahsin iadesini reddedebilir” Bu
diizenlemeye gore, bir fiilden dolayi talep edilen dev-
lette daha once hakkinda dava aglimis olan kiginin,
ayni fiil nedeniyle iadesine yonelik talep reddedile-
bilecektir. Boylece, SIDAS bakimindan, daha dnceden
verilmig kesin hikim iade agisindan mutlak bir ret
nedeni tegkil ederken, goriilmekte olan bir davanin

convention, for the offence in respect of which the
claim was made; this judgment shall be a definite
reason for the refusal of extradition, in case of the
existence of the circumstances prescribed in the sub-
paragraphs. However, in accordance with paragraph
3;ifthe person, offence or place of offence is somehow
connected with the requesting State, the possibility
of extradition is not totally removed by taking into
attention the special interests of that State towards
prosecution, and the acceptance or non-acceptance of
the request for extradition is left to the discretion of the
requested State. In addition, as different from the Eu-
ropean Convention on Extradition, the ne bis in idem
effect is not granted in the Additional Protocol for the
non-prosecution decisions given in the third States.

on the other hand, the provision in Article 8 of the
convention is related with another aspect of the ne
bisin idem principle: “The requested Party may refuse
to extradite the person claimed if the competent au-
thorities of such Party are proceeding against him in
respect ofthe offence or offences for which extradition
is requested.” According to this provision, if there isan
on-going proceeding againsta person in respect ofan
act in the requested state, the request for extradition
of that person due to the same act may be refused.
Thus, in terms of the Convention, while a previously-
rendered final judgment constitutes a reason for defi-
nite refusal in terms of extradition, the existence of a
pending case is accepted as a reason for discretionary
refusal.

When Turkish legislation is examined, it is observed
that the provision related with the ne bis in idem
principle in respect of extradition isin Article 11 of the
Law on International Judicial Cooperation in Criminal
Matters (Law no. 6706). According to the sub-para-
graph 1-¢ of the afore-mentioned article, titled as
“The cases for refusal of extradition”, “if the person
who is requested to be extradited has previously been
acquitted or convicted in Turkey for the act subject to
the request”, the request for extradition shall not be
accepted.

Such a provision did not exist in Article 18 of Turkish
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mevcudiyeti takdiri bir ret nedeni olarak kabul edil-
migtir.

Tlrk mevzuatina bakildiginda, suclularin iadesi ko-
nusunda ne bis in idem ilkesiyle ilgili dizenlemenin
6706 saylli Cezai Konularda Uluslararasi AdITis Birligi
Kanunu’nun 11. maddesinde yer aldigi goriilmekte-
dir. “ladenin kabul edilmeyecegi haller” baslikli s6z
konusu maddenin 1-¢ bendine gore, “iadesi talep edi-
len kisi hakkinda, talebe konu fiil nedeniyle daha dnce
Tlrkiye’de beraat veya mahkimiyet karari verilmis
olmasi” halinde iade talebi kabul edilmeyecektir.

6706 sayill Kanun ydrirlige girmeden 6nce suclu-
larin iadesini diizenleyen TCK’nin 18. maddesinde
bdyle bir hiikiim mevcut degildi. Dolayisiyla 11/1-¢
bendindeki hukim
SIDAS’In 9. madde-
sinin Tirk mevzu-
atina  aktariimasi
acisindan yerinde bir
dizenleme olmug-
tur.Bununla birlikte,
6706 saylll Kanunda
ne bis in idem ilke-
sinin SIDAS’a ve Ek
Protokole gore daha
dar kapsamli bir se-
kilde dlizenlendigini belirtmek gerekir.

SIDASta ne bis in idem ilkesi bakimindan hiikiim ce-
sitleri arasinda bir ayrim yapiimazken, 11/1-¢ bendi
sadece beraat veya mahkamiyet kararlari icin gecer-
lidir. Ancak doktrinde CMK’da sayilan diger bazi hii-
kiimlerin de bu bendin kapsamina girecegini savunan
gorUgler vardir. Yine Sozlesmeye gore, kovusturma
yapiimamasina ya da baslatilan bir kovusturmanin
sonlandiriimasina iligkin verilmig kararlar ne bis in
idem ilkesinin kapsaminda bulunurken, 6706 sayili
Kanunda bu tur bir dizenleme yapiimamistir. Ayrica
Ek Protokol uyarinca, tg¢tincl devletlerce verilmis ke-
sin hikiimlerde ne bis in idem etkisine sahip olurken,
11/1-¢ bendinde bdyle bir hikme yer verilmemistir.

Diger taraftan, Kanunda SIDAS’In 8. maddesinin mu-
adili bir diizenleme de mevcut degildir. Ancak, belirti-

Penal Code which enacted the extradition before the
Law number 6706 has entered into force. For this rea-
son, the provision in the sub-paragraph 11 (1-¢) is an
appropriate legal regulation in terms of the adapta-
tion of Article 9 of the European Convention on Extra-
dition into Turkish legislation. In addition, it must be
expressed that the principle of ne bis in idem is en-
acted through a narrow-scope perspective in the Law
number 6706, in comparison with the Convention
and its Additional Protocol.

While there is not any distinction among the types of
judgment in terms of ne bis in idem principle in the
European Convention on Extradition, the sub-para-
graph 11 (1-¢) is only effective for the decisions of
acquittal or convic-
tion. However, in the
doctrine, there are
opinions  defend-
ing that some other
judgments listed in
the Criminal Prose-
dure Code are also
included within the
scope of this sub-
paragraph. Also,
while the decisions
of non-prosecution or termination of prosecution
are within the scope of the ne bis in idem principle
pursuant to the Convention, such kind of a provision
is not regulated in the Law number 6706. In addition,
although the finalized judgments rendered in third
States have the effect of ne bis in idem in accordance
with the Additional Protocol, such a provision does
not existin the sub-paragraph 11 (1-¢).

on the other hand, there is not any provision, equiva-
lent to Article 8 of the European Convention on Extra-
dition, in the Law. However, such kind of requests may
be refused upon being evaluated as within the scope
of the fact that “the act forming the basis for the ex-
tradition request is an offence within the jurisdiction
of Turkey” listed among the circumstances for the re-
fusal of extradition requests in Article 11.

[0
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len nitelikteki taleplerin, 11. maddede iadenin kabul
edilmeyecegi haller arasinda sayilan, “iade talebine
esas teskil eden fiilin Tirkiye’nin yargilama yetkisine
giren bir su¢ olmasr kapsaminda degerlendirilerek
reddedilmesi mimkun bulunmaktadir.

6706 sayili Kanunun 1/3. maddesinde yer alan “T(r-
kiye’nin taraf oldugu adli isbirligine iliskin milletle-
rarasi andlasmalar ile diger kanun hikimleri sak-
lidir hiikmi uyarinca, SIDAS'a ve Ek Protokole taraf
devletler agisindan Sozlesme hukimleri Kanuna gore
oncelikli olarak uygulanacaktir. Bu durum adli isbir-
ligi konusundaki diger ok tarafii ve ikili andlasmalar
acisindan da gecerlidir. Dolayisiyla, Kanun hukmu
andlagmalarda konuyla ilgili bir hikmin mevcut ol-
mamasl ya da Turkiye ile arasinda iade andlagmasi
bulunmayan devletler agisindan iade talebinin mu-
tekabiliyet ilkesine gore yapildigi hallerde uygulama
alant bulacaktir.

Son olarak belirtmek gerekir ki, hem SIDAS'ta hem de
Kanunda iadenin kabul edilmeyecegi cok cesitli du-
rumlar dizenlenmis olup, bunlarin degisik yonlerden
birbirleriyle iliskileri bulunmaktadir. Bu itibarla, ne
bisin idemilkesine dairyapilacak degerlendirmelerde
konuyla baglantili diger hiikiimlerin de g6z 6niinde
bulundurulmasi yararli olacaktir.

In accordance with the provision in Article 1 (3) of the
Law number 6706, “The international treaties on ju-
dicial cooperation to which Turkey is a party and the
provisions of other laws shall be reserved”; the provi-
sions of the European Convention on Extradition shall
be primarily applied in terms of the States party to the
Convention and its Additional Protocol, in comparison
with the Law. This situation is valid in terms of other
multilateral and bilateral treaties on judicial coopera-
tion. For this reason, the provision of the Law shall be
applied, in the cases that there is not any provision on
thisissue in the treaties or the requests for extradition
are based on the principle of reciprocity in terms of the
States which do not have an extradition treaty with
Turkey.

Finally, it must be stated that various circumstances
forthe non-acceptance of extradition requests are en-
acted both in the Convention and in the Law, and they
are related with each other in terms of many aspects.
In this regard, it will be beneficial that while making
evaluations on the principle of ne bis in idem, other
provisions in connection with this issue should be
taken into consideration.

INTERNATIONAL LAW BULLETIN



ULUSLARARASI DENiZ HUKUKU ISIGINDA DOGU AKDENIZ'DEKI
GELISMELER KONULU KONFERANS DUZENLENDI
CONFERENCE THEMED ON DEVELOPMENTS IN EAST
MEDITERRANEAN IN THE LIGHT OF INTERNATIONAL

MARITIME LAW WAS HELD

Eo

Genel Midirliglimizce 5 Subat 2020 tarihinde
Yildirim Beyazit Universitesi Hukuk Fakiiltesi, Mil-
letlerarasi Hukuk Ogretim Oyesi Prof. Yiicel Acerin
istirakleriyle “Uluslararasi Deniz Hukuku Isiginda
Dogu Akdeniz'deki Geligmeler” konulu Konferans
dlzenlenmistir.

S0z konusu Konferans'ta oncelikle 2000’li yillardan
itibaren Dogu Akdeniz’de deniz alanlarina iligkin
yasanan sorunlar ile bu kapsamda dlkelerin min-
hasir egemen yetkilere sahip olduklari kita sahan-
ligive miinhasirekonomik deniz yetki alanlarindan
bahsedilmistir. Ayrica Turkiye ile Libya arasinda 27
Kasim 2019 tarihinde iki Glkenin uluslararasi hu-
kuktan dogan haklarinin muhafazasi icin akdedi-
len ‘Akdeniz’de Deniz Yetki Alanlarinin Sinirlandi-
riimasina iligkin Mutabakat Muhtirasi’ ve bu Muta-
bakat Metni sonrasi yasanabilecek gelismelerden
bahsedilmistir. Konferans kapsaminda Tdrkiye'nin
son yillarda Dogu Akdeniz’deki uluslararasi hu-
kuktan kaynakli haklarinin korunmasi konusun-
da hem hukuken hem de fiilen yaptigi calismalara
iliskin ayrintili bilgiler paylasiimistir.

Conference themed on “Developments in East Mediterra-
nean in the Light of International Maritime Law” was held
by our Directorate General on 5 February 2020 with the
participation of Prof. Yiicel Acer, Lecturer of International
Law from the Law Faculty of Yildirim Beyazit University.

During the conference in question; primarily, the prob-
lems encountered regarding the maritime zones in the
East Mediterranean since the 2000s and within this
scope, continental shelf in which the countries pos-
sess exclusive sovereign authorities and their exclusive
economical maritime authority zones were mentioned.
Furthermore, ‘the Memorandum of Understanding on
Delimitation of Maritime Jurisdiction Zones in the Medi-
terranean’ signed between Turkey and Libya on Novem-
ber 27, 2019 for the safeguard of the rights of the two
countries arising from international law, as well as the
developments that might occur following this Memo-
randum were also mentioned for the safeguard of the
rights arising from international law of the two coun-
tries and of the developments that might occur follow-
ing this Understanding Letter. Within the scope of the
conference, detailed information on the studies carried
out both legally and actually about the protection of the
rights arising from international law in East Mediterra-
nean during the recent years of Turkey was shared.

[12]
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ARABULUCULUK SONUCUNDA YAPILAN
ULUSLARARASI SULH ANLASMALARI
HAKKINDA BIRLESMiS MILLETLER SOZLESMESI
(SINGAPUR ARABULUCULUK SOZLESMESI)

THE UNITED NATIONS CONVENTION ON

INTERNATIONAL SETTLEMENT AGREEMENTS Hiseyin Serkan YILDIZ
RESULTING FROM MEDIATION Daire Baskani
(SINGAPORE CONVENTION ON MEDIATION) Head of Department
Birlegmig Milletler Ticaret Hukuk Komisyonu (UN- “The United Nations Convention on International
CITRAL) tarafindan hazirlanan ve 20 Aralik 2018 Settlement Agreements Resulting from Mediation”
tarihinde Birlesmis Milletler Genel Kurulunda kabul ~ prepared by the United Nations Commission on In-

edilen “Arabuluculuk Sonucunda Yapilan Uluslara-  ternational Trade Law (UNCITRAL) and adopted by

rasi sulh Anlagsmalari hakkinda Birlesmis Milletler ~ the UN General Assembly on December 20,2018, was

Sézlesmesi” (SAS), 7 Agustos 2019 tarihinde Singa-  signed by 46 States, including Turkey, at the signing
purda diizenlenen térenle Ulkemizin de aralarinda ~ Ceremony in singapore on August7,2019.

bulundugu 46 (lke tarafindan imzalanmis bulun- The number of the signatory countries of the Conven-

maktadir. tion, also known as the “Singapore Convention on

Mediation”, reached to 52 countries at present, with

the countries which signed later. After

Singapore and Fiji, following the final-

/ ization of the ratification process on

“Singapur Arabuluculuk Sozlesmesi” olarak da ad-
landirilan Sozlesme’yi sonradan imza-
layan dlkelerle birlikte imzalayan Ulke
sayisi halihazirda 52’ye ulagmig bulun-

maktadir. Singapur ve Fiji’nin ardindan o Zif::; CZO r?\(/)eznotilgndv?/ri]lqlees:tce lre}\r?/t(())];(?r&clc;
12 Mart 2020'de Katarin da i¢ hukuk L _-\ as ,of September 12, 2020. Although

onay surecini tamamlamasiyla birlikte . .
N . e Turkey has signed the Convention, the
Sozlesme 12 EylUl 2020 tarihi itibariyle

yurirlige girecektir. Tirkiye Sozleg- SINGAPORE Iegallprocedure .With regard othe et
meyl imzalamis olmakla birlikte, ic hu- CONVENTION fication process in domestic law has not

et been completed.
kuk onay siirecineiliskin yasal prosedir - ON MEDIATION J ’

. The Convention essentially enables
henliztamamlanmamistir.

mediation agreements concluded in

Sozlesme esas olarak, bir devlette yapilan arabulu- one State to be enforced in another State.

culuk anlagmalarinin diger bir devlette icra edilebil-

S . . The preamble of the Convention emphasizes the
mesi imkani getirmektedir.

importance of mediation in international trade as

Sozlesmenin dibacesinde, bir uyusmazlik ¢cozmd 5 dispyte resolution method and its growing use in

yontemi olarak arabuluculugun, uluslararasi tica~  jnternational and domestic commercial practice as
retteki onemine ve dava agmaya alternatif olarak 5 ajternative to litigation. In addition, it is indicated
uluslararasi ve yerel ticart uygulamada artarak kul-  that the mediation contributes to the continuation of
laniimakta olduguna vurgu yapilmaktadir. Ayrica, — commercial relations between Parties, promotion of
arabuluculugun taraflar arasindaki ticari iligkilerin - international commercial relations and ensuring sav-
devamliliginin saglanmasi, uluslararasi ticari ilig- ings in the administration of justice by States.

kilerin gelismesi ve Devletlerce adalet yonetiminde In respect of its scope, the Convention applies to set-
tasarrufsaglanmasi gibi katkilar getirdigi ifade edil- tlement agreements (mediation agreements) result-
mektedir. ing from mediation and concluded in writing by Par-
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Sozlesme kapsami itibariyle, uluslararasi olan bir ti-
cariuyusmazhgin ¢6zim icin taraflarca arabulucu-
luk sonucundaveyaziliolarak yapilansulhanlagma-
larina (arabuluculuk anlagmalarina) uygulanacak-
tir. Bunun yani sira, sulh anlagmasinin tarafiarinin
en az ikisinin i yerlerinin farkli Devletlerde olmasi
veya sulh anlagmasinin tarafiarinin is yerlerinin bu-
lundugu Devletin sulh anlasmasi kapsamindaki yii-
kiimlGlGklerin 6nemli bir kisminin yerine getirildigi
Devletten ya da sulh anlagmasinin konusunun en
yakindan baglantili oldugu Devletten farkli olmasi
gerekmektedir (SAS m. 1/1-a,b).

Diger taraftan, Sozlesme hiikiimleri tiiketici, aile,
miras ve ig hukukuna iligkin olan sulh anlagmalari-
na uygulanmayacaktir. Ayrica, mahkeme tarafindan
onaylanmig veya gorilen bir dava sirasinda sonug-
lanmig sulh anlagmalari ile mahkeme ilami niteli-
ginde olan sulh anlagmalari da S6zlesmenin kapsa-
mina girmemektedir (SAS m. 1/2, 1/3).

Sozlesmede “isyeri” ibaresinin kapsami belirtilmis,
sulh anlagmasinin “yazili” sayilacagl haller gosteril-
mig ve “arabuluculuk” kavraminin tanimina yer ve-
rilmistir (SAS m. 2).

Bu cercevede, taraflardan birinin birden ¢ok is yeri
varsa ilgili is yeri, sulh anlagmasinin yapildigi sira-
da taraflarca bilinen veya ongoriilen durumlar goz
onlinde bulundurularak sulh anlagmasiyla ¢6ztlen
uyusmazligaenyakiniliskisiolan igyeriolarak kabul
edilecektir. Ayrica, is yeri olmayan taraf agisindan ise
bu tarafin mutat meskeni dikkate alinacaktir.

Yine, bir sulh anlagsmasinin icerigi herhangi bir bi-
¢imde kaydedilmig ise “yazili” sayilacagi diizenlen-

ties to resolve an international commercial dispute.
Furthermore, at least two parties to the settlement
agreement should have their places of business in
different States; or the State in which the parties to
the settlement agreement should have their places
of business is different from either the State in which
a substantial part of the obligations under the set-
tlement agreement is performed; or the State with
which the subject matter of the settlement agree-
ment is most closely connected. (Article 1/1-a,b of the
convention).

on the other hand, the provisions of the Convention
do not apply to settlement agreements relating to
consumer, family, inheritance or employment law.
Furthermore, the settlement agreements that have
been approved by a courtor concluded in the course of
proceedings before a court or that are enforceable as a
judgment of court do not fall within the scope of the
Convention (Article 1/2, 1/3 of the Convention).

The Convention describes the scope of “place of busi-
ness”, circumstances that a settlement agreement is
“in writing” and the concept of “mediation” (Article 2
of the Convention).

Within this scope, if a party has more than one place
of business, the relevant place of business is that of
which has the closest relation to the dispute resolved
by the settlement agreement, having regard to the
circumstances known to, or contemplated by the par-
ties at the time of the conclusion of the settlement
agreement. Moreover, if a party does not have a place
of business, reference is to be made to the party’s ha-
bitual residence.

Likewise, a settlement agreement is “in writing” if its
contentis recorded in any form. The requirement that
a settlement agreement be in writing is met by an
electronic communication on the condition that the
content of which is accessible.

Mediation is defined as a process, irrespective of the
expression used or the basis upon which the process
is carried out, whereby parties attempt to reach an
amicable settlement of their dispute with the assis-
tance of a third person or persons (the mediator) lack-
ing the authority to impose a solution upon the par-
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mistir. icerigine erisilebilir olmak kaydiyla elektro-
nik ortamda olusturulmusg olan sulh anlagmalari da
yazililik sartint karsilamis kabul edilecektir.

Arabuluculuk ise, kullanilan ifadelere veya siirecin
yerine getirildigi dayanaga bakilmaksizin, uyus-
mazligl, taraf olanlara bir ¢dzlimi zorla kabul et-
tirme yetkisi bulunmayan Ggctinct bir kisinin veya
kisilerin (arabulucu) yardimiyla dostane bir ¢6zime
baglamaya calistiklari bir stirec olarak tanimlan-
maktadir.

Sozlesme’ye gore, her devletin sulh anlagmalarini
kendi usul kurallarl uyarinca ve Sézlesme’de on-
goriilen kosullar altinda icra edecegi hiikim altina
alinmistir. Bu itibarla, sulh anlagmalari Sozlesme
huktmleri cercevesinde ilgili devletin i¢ hukuk ku-
rallarina gore icra edilecektir (SAS m.3).

Sozlesme’yle bir devlette akdedilen uluslararasi ni-
telikteki arabuluculuk anlagmalarinin tarafiarina,
anlagmanin icra edilebilmesi hususunda diger dev-
letlerin yetkili makamlarina bagvurma (yardim talep
etme) imkani saglanmaktadir. Bir sulh anlagmasina
dayanmak isteyen taraf, sulh anlagmasinin bir ara-
buluculuk sonucunda yapilmig oldugunun kaniti
olarak;arabulucununsulh anlagsmasindakiimzasini,
arabuluculugun gerceklestirilmis oldugunu goste-
ren arabulucu tarafindan imzalanmis bir belgeyi ve
arabuluculugu idare eden kurulusun tasdikini veya
bunlarin yoklugu halinde, yetkili makam tarafindan
kabul edilebilir baska herhangi bir kaniti sunmasi
gerekmektedir (SAS m. 4).

Sulh anlagmasinin, yardim talep edilen devletin
resmidilinde dizenlenmemis olmasi halinde, yetki-
li makam sulh anlagmasinin bu dildeki tercimesini
talep edebilecektir. Ayrica, yetkili makam Sozles-
me’nin sartlarina uyulmus oldugunu teyit etmek icin

ties to the dispute.

According to the Convention, each Party shall enforce
a settlement agreement in accordance with its rules
of procedure and under the conditions laid down in
this Convention. In this respect, settlement agree-
ments shall be enforced according to the rules of the
domestic law of the relevant State within the scope of
the provisions of the Convention (Article 3 of the Con-
vention).

The Convention enables the parties to an internation-
al mediation agreement concluded in one State to re-
sortto (seek reliefin) the competent authorities of the
other States regarding the enforceability of the agree-
ment. A party relying on a settlement agreement
should present evidence that the settlement agree-
ment resulted from mediation such as the mediator’s
signature on the settlement agreement; a document
signed by the mediator indicating that the media-
tion was carried out; an attestation by the institution
that administered the mediation or in the absence of
these, any other evidence acceptable to the compe-
tent authority (Article 4 of the Convention).

If the settlement agreement is not in an official lan-
guage of the Party to the Convention where relief is
sought, the competentauthority may requestatrans-
[ation thereof into her official language. Furthermore,
the competent authority may require any necessary
document in order to verify that the requirements of
the Convention have been complied with. When con-
sidering the request for relief, the competent author-
ity shall act expeditiously.

The competent authority may refuse to grant relief
in case where a party to the settlement agreement
was under some incapacity or the settlement agree-
ment is null and void, inoperative or incapable of be-
ing performed. Likewise, the request for relief may be
refused if the settlement agreement is not binding or
is not final or has been subsequently modified; the
obligations in the settlement agreement have been
performed or are not clear or comprehensible; there
are circumstances that raise justifiable doubts as to
the mediator’s impartiality and independence; grant-
ing relief would be contrary to the public policy of the
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gerekliolan herhangi bir belgeyi de bagvuran taraftan
isteyebilir. Bununla birlikte, yetkili makamin yardim
talebini degerlendirirken ivedilikle hareket ederek,
gecikmeye mahal vermemesi gerekmektedir.

Yetkili makam, sulh anlagmasinin taraflarindan bi-
rinin ehliyetsiz olmasi, sulh anfagmasinin hikim-
sliz, gecersiz veya yerine getirilemez olmasi duru-
munda yardim talebini reddedebilecektir. Yine, sulh
anlagmasinin baglayici veya nihai olmamasi ya da
sonradan tadil edilmis olmasi, sulh anlagmasindaki
yukUmluluklerin yerine getirilmis olmasi ya da agik
veya anlagilabilir olmamasi, arabulucunun tarafsiz
ve bagimsizligina halel getirecek durumlarin ortaya
¢ikmasi, yardimin saglanmasinin yardim istenilen
devletin kamu politikasini ihlal edecek olmasi red
sebepleri arasinda saylimistir (SAS m. 5).

Ayrica, bir sulh anlagmasiyla ilgili olarak bir mah-
keme, tahkim kurulu veya diger bir yetkili makam
nezdinde, istenen yardimi etkileyebilecek nitelikte
bir bagvuruda veya talepte bulunulmasi halinde, il-
gili yetkili makam uygun gordiigii takdirde, yardim
talebine iliskin olarak karar vermeyi erteleme ve ay-
rica talep uzerine ilgili taraftan uygun bir teminat
vermesini isteme yetkisine sahiptir (SAS m. 4).
Sozlesme’ye iki istisna haricinde ¢ekince konulmasi
mimkin degildir. ekince konulabilecek haller sun-
lardir (SAS m.8):

-Bu Sozlesme’yi, beyanda belirtilen Glclde, tarafi ol-
dugu ya da herhangi bir devlet kurumunun veya bir
devlet kurumu adina hareket eden herhangi bir kisi-

Party where relief is sought (Article 5 of the Conven-
tion).

Furthermore, if an application or a claim relating to a
settlement agreement has been made to a court, an
arbitral tribunal, or any other competent authority
which may affect the relief being sought, the compe-
tent authority of the Party to the Convention where
such relief is sought, if it considers it proper, may ad-
journ the decision and may also, on the request of a
party, order the other party to give suitable indemnify
(Article 4 of the Convention).

No reservations can be made to the Convention apart
from two exceptions. A Party to the Convention may
declare that (Article 8 of the Convention):

“~ It shall not apply this Convention to settlement
agreementstowhichitisa party,ortowhich any gov-
ernmental agencies or any person acting on behalf of
a governmental agency is a party, to the extent speci-
fied in the declaration;

-It shall apply this Convention only to the extent that
the parties to the settlement agreement have agreed
to the application of the Convention.”

The Convention or any reservation shall apply only
to settlement agreements concluded after the date
when the Convention or reservation enters into force
for the Party to the Convention concerned. For the
withdrawals, Convention shall apply to the settle-
ment agreements concluded before the date when
the withdrawal enters into force (Article 9 of the Con-

S
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nin tarafioldugu sulh anlagmalarina uygulamamak.

-Bu Sozlegmeyi, yalnizca sulh anlagmasinin taraf-
larinin bu Sozlegme’nin uygulanmasinda mutabik
kaldiklari dlctide uygulamak.

Sozlesmenin veya her bir ¢ekincenin yalnizca ilgili
devlet bakimindan bu S6zlesme veya cekincenin yi-
rirliige girdigi tarihten sonrayapilan sulh anlagma-
larina uygulanmasi s6z konusu olacaktir. Geri alma
yoninden ise sdzlesmenin geri almanin yirirlige
girdigi tarihten dnce yapilan sulh anlagmalarina uy-
gulanmasi s0z konusu olacaktir (SAS m. 9).

Sozlesme’ye sadece egemen devletler taraf olabi-
leceklerdir. Bunun yani sira egemen devletler tara-
findan kurulmug olan ve bu Sozlesme konularinda
yetkisiolan “Bolgesel Ekonomik Entegrasyon Orgiit-
leri”nin de bu Sozlesmeye taraf olabilecegi diizen-
lenmistir (SAS m. 12).

Singapur Arabuluculuk Sozlesmesi, sinir otesi ticari
islemlerin ongorilebilirliginin  kuvvetlendirilmesi
ve yeknesakligin saglanmasi ile ticaret hukukunun
modernlesmesi amaclyla hazirlanmistir. Sozles-
me’yle birlikte yabancilik unsurlu arabuluculuk an-
lagmalarinin bir bagka tlkede icra edilebilir olmasi,
uluslararasi alanda yapilan arabuluculuk anlagma-
larininda bir diger devlette icra edilebilmesi imkani
getirilmektedir. Bu sayede Gzellikle ticari uyusmaz-
liklardan kaynaklr alacaklarin daha cabuk ve kolay
sekilde tahsili saglanabilecektir.

Singapur Arabuluculuk Sozlesmesi, arabuluculuk
sonucu gerceklesen anlagmalarin taraflarca yerine
getirilmesi noktasinda tarafiarin endiselerini buyuk
oranda ortadan kaldiracak olup, ayni zamanda ulus-
lararasi ticaret hukukunda uzlagi kaltdrintn gelis-
mesine, ticari aktorlerin arabuluculuk yoluyla kendi
sorunlarint kendilerinin ¢ozmesine katki sunacaktir.
Ayrica, Sozlesmenin halihazirda yatirimci ile devlet
arasindaki uyusmazliklarin ¢6zimd noktasinda da
yeni bir soluk getirecegi ozellikle yerel mevzuattan
kaynakll sikintilar nedeniyle uzayan mahkeme ve
icrasireclerine bir alternatif olacagl, bu sayede yati-
rimortaminin iyilestiriimesiacisindan hem yatirim-
cllara hem de devletlere kazang saglayacagl deger-
lendirilmektedir.

vention).

Only sovereign states can be parties to the Conven-
tion. Moreover, “regional economic integration orga-
nizations” constituted by sovereign states and having
competence over the matters governed by the Con-
vention can also be parties to the Convention (Article
12 of the Convention).

The Singapore Convention on Mediation was pre-
pared with a view to strengthening the predictability
of cross-border commercial transactions and ensur-
ing uniformity as well as modernizing commercial
law. The Convention enables mediation agreements
with foreign elements to be enforceable in another
country and mediation agreements concluded on an
international level to be enforced in another state.
In this way, especially the receivables resulting from
commercial disputes can be collected more rapidly
and more easily.

The Singapore Convention on Mediation will, to a
great extent, eliminate the concerns of the Parties
regarding the enforcement by the Parties of agree-
ments resulting from mediation and contribute to the
creation of a culture of reconciliation in international
commercial law as well as to the settlement of the
problems of commercial actors through mediation by
themselves.

Furthermore, it is considered that the Convention will
provide a new perspective to the settlement of the
existing disputes between the investor and the state
and present an alternative to the court and execution
processes prolonged due to problems stemming es-
pecially from domestic legislation, thereby securing
gains for both the investors and states in terms of the
improvement of the investment environment.
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AZERBAYCAN ADALET BAKANLIGI DIS iLISKILER GENEL MUDURU
ADIL ABILOV iLE BERABERINDEKi HEYETIN ZiYARETI

THE VISIT OF GENERAL DIRECTOR FOR FOREIGN RELATIONS OF
THE MINISTRY OF JUSTICE OF AZERBAIJAN, ADIL ABILOV AND HIS

ACCOMPANYING DELEGATION

Azerbaycan Adalet Bakanligi Dis iliskiler Genel Mii-
dlirl Adil Abilov ile Azerbaycan Bassavciligi Dis ilis-
kiler Genel Muduru Erkin Alikhanov ve beraberlerin-
deki heyet 20 Ocak 2020 tarihinde Genel Midrl(i-
glim(zl ziyaret etmiglerdir.

Gorusmede iki Ulke arasindaki iliskilerin gelistiril-
mesive bu kapsamda daha fazla bir araya gelinmesi,
ayrica islemlerin hizlandiriimasi amaciyla elektro-
nik sisteme gecilmesi icin hazirlik yapiimasi, tlke-
ler arasi adli yardimlagsma ile cesitli adli konular ele
alinmistir.

General Director for Foreign Relations of the Ministry
of Justice of Azerbaijan, Adil Abilov and General Direc-
tor for Foreign Relations of the Chief Public Prosecu-
tor's Office of Azerbaijan, Erkin Alikhanov and their
accompanying delegation visited our Directorate
Generalon 20 January 2020.

During the meeting; development of the relations
between the two countries and gathering together
more often within this scope, and also, making prepa-
rations for passing to the electronic system with the
purpose of accelerating the procedures, international
legal assistance and various judicial matters were
discussed.
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GENEL MUDURLUGUMUZDE AVRUPA KONSEYi
HELP ONLINE EGITIM PROGRAMI IKINCI GRUP
ACILIS TOPLANTIS| GERCEKLESTIRILDI

OPENING MEETING OF THE COUNCIL OF EUROPE HELP
e-LEARNING COURSES FOR THE SECOND GROUP WAS
HELD IN OUR DIRECTORATE GENERAL

Genel MUdirligiimiizde Avrupa Konseyi Hukuk-
culari icin insan Haklari Egitimi Avrupa Programi
(HELP) online Egitim Platformu kapsaminda, 14
Subat 2020 tarihinde daire bagkanlarimiz ve tetkik
hakimlerimizin Uluslararasi Ceza Hukuku ve Ulus-
lararasi Aile Hukuku alanindaki online egitimlerine
iliskin ikinci grup acils toplantisi gerceklestirildi.

iki ay siirecek bu program kapsaminda katilimci-
larin, suglularin iadesi ve ¢ocuk kagirma vakalarina
iligkin egitim almalari planlanmustir.

Opening meeting regarding the online training for
the second group of our head of departments and
rapporteur judges in the field of International Crimi-
nal Law and International Family Law within the
scope of the Council of Europe Programme on Hu-
man Rights Education for Legal Professionals (HELP)
e-Learning Platform was held in our directorate
general on 14 February 2020.

It is planned that the participants undergo train-
ing regarding extradition and child abduction cases
within the scope of this program which will continue
for two months.
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AB UYELERIi ARASINDAKI SINIR IHTILAFINA DAIR
AVRUPA BIiRLIiGi ADALET DiVANI (ABAD) KARARI

Giiliz OKYAR CALISKAN JUDGEMENT OF THE COURT OF JUSTICE
Tetkik Hakimi OF THE EUROPEAN UNION ON BORDER
Rapporteur Judge CONFLICTS AMONG EU MEMBER STATES
.Girig l.Introduction

Avrupa Birligi’nin (AB) en biyik basarilarindan biri
olan Schengen alani, kurulusuna iliskin anfagmanin
imzalanmasinin GUzerinden gecen 35 yilin ardindan
buylk bir tehlikeyle karsi karsiya kalmistir. Co-
vid-19 pandemisi AB’ye Uye devletleri, vatandaslari-
ninsagliklarintkorumayikimlilikleri kapsaminda
sinirlarini kapatmaya zorlamistir. Salginin pandemi
halini almasiyla birlikte, Schengen Uyesi 26 Ulke AB
Komisyonu tarafindan Schengen Anlagmasrnin as-
kiya alinmasi yontnde bir karar verilmemis olmasi-
naragmen 2016/399 (EU) sayili Schengen Sinir Kodu
Tizigi’niin 28. maddesinin verdigi yetkiye dayana-
rak ya sinirlarini tamamen
kapatmis ya da tamamen
veya kismen sinir kontrolleri-
ni geri getirmis durumdadir.

Uye devletler arasindaki sinir
kontrollerinin geri gelmesi,
AB hukukunun sagladigi en
6nemli haklardan biri olan S

serbest dolagim hakkinin

kullaniflamamasi anlamina gelmektedir. Bunun di-
ger sonuclarindan biri ise, AB Uyesi devletler arasin-
daki sinir uyusmazliklarinin gindemde daha fazla
yeralmasiolabilecektir. AB, ikinci Diinya Savas’'ndan
sonra bir barig projesi olarak baslamis ve bu dogrul-
tuda Uyeleri arasindaki uyusmazliklari ¢oziime ka-
vusturmayi basarmistir. Ancak, gerek uye devletler
arasindaki gerekse Uye devletlerle aday veya Ggtncl
ulkeler arasindaki ¢ozilmemis sinir uyusmazliklari,
AB’nin gindemini mesgul etmeye devam etmek-
tedir. Bu minvalde, bir 6rnek vermek gerekirse, her
ikisi de AB Uyesi olan Slovenya ve Hirvatistan arala-
rindaki sinir uyugmazhgini 1992 yilindan beri ¢ze-
memislerdir. Taraflarin sorunun ¢6zimu yontndeki
girisimlerinin basarisiziikla sonuclanmasi Uzerine,
iki Uye devlet arasindaki uyusmazlik asagida incele-

The Schengen Area, one of the most outstanding
achievements of the European Union (EU), has faced a
greatdanger 35 years after the signature of its found-
ingagreement. The Covid-19 pandemic has forced the
EU member states to close their borders under their
obligation to protect the health of their citizens. With
the epidemic turning into a pandemic, despite the
lack of a Commission decision to suspend the Schen-
gen Agreement, 26 Schengen member states have
either closed their borders as a whole or reintroduced
border controls in part or in full, relying on the power
conferred by Article 28 of Regulation (EU) 2016/399

on the Schengen Borders Code.

Reintroduction of internal
border controls among the
member states amounts to
failure to exercise the right to
B freedom of movement, which
| is one of the most significant
rights afforded by EU law. One
of the other consequences of
this is that border disputes among the EU member
states will be likely to feature more on the agenda.
The EU started off as a peace project after the Sec-
ond World war and, accordingly, succeeded in set-
tling disputes among its members. Nonetheless, the
unresolved border disputes both among the member
states themselves and between the member states
and the candidate or third countries continue to oc-
cupy the EU agenda. In this manner, for the sake of
an example, Slovenia and Croatia, both of which are
EU members, have not been able to resolve the border
dispute between them since 1992. As the parties’ at-
tempts to resolve the issue failed, the dispute between
two member states was brought before the Court of
Justice of the European Union (the CJEU), the judicial
body of the EU, under Article 259 of the Treaty on the
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THE JUDGEMENT OF THE COURT OF JUSTICE OF THE EUROPEAN

Giiliz OKYAR CALISKAN

UNION ON BORDER CONFLICTS AMONG EU MEMBER STATES

me konusu yapilan davada Avrupa Birliginin isleyisi
Hakkinda Anlasma’nin (ABIHA) 259. maddesi uya-
rinca AB’nin yargl organi olan Avrupa Birligi Adalet
Divanr'nin (ABAD) 6niine gelmistir. ABAD, C-457/18
sayill dava dosyasinda 31 Ocak 2020 tarihinde ver-
digi kararda, s6z konusu uyusmazlik bakimindan
yargl yetkisinin bulunmadigina ve bu tir bir uyus-
mazligin uluslararasi hukuk uyarinca ¢6zimlenme-
si gerektigine hiikmetmistir. Bu karar, AB’nin Dogu
Akdeniz’deki sondaj faaliyetlerimiz nedeniyle Ulke-
mize yonelik aldig yaptirim karari bakimindan da
incelenecektir.

Il.Genel Olarak Slovenya-Hirvatistan Sinir Uyusmazlig

1992 vyilinda Yugos-
lavya Sosyalist Federal
cumhuriyeti'nden ayri-
lan iki devlet olan Slo-
venya ve Hirvatistan,
aralarindaki deniz sini-
rini da kapsayan sinir
uyusmazligini ¢dzeme-
miglerdir.  Uluslararasi
hukukun — dngordigi
bariscil  ¢ozim yolla-
r kapsaminda, iki tlke
aralarindaki sorunu 6n-
celikle diplomatik yolla
¢0zmeyi  se¢mislerdir.
Hukuki ¢6zim yollarinin aksine baglayici olmayan
bu ¢oziim yolu, Gzellikle tarafiar arasinda ytrGtule-
cek miizakerelere ve arabuluculuga dayanmaktadir.
2001 yilinda imzalanan ve adini iki Glkenin bagba-
kanlarindan alan Drnovsek-Racan Anlasmasi, Hir-
vatistan Parlamentosu tarafindan onaylanmadigin-
danyurrluge girmemistir.

Italy

Slovenya 1 Mayis 2004 tarihinde AB’ye Uye olmus,
2005 yilinda ise Hirvatistan’in Gyelik muzakereleri
baglamistir. Slovenya, Hirvatistan’in tyelik mizake-
releri stirecinde fasillarin acilis ve kapaniglarini soz
konusu sinir uyusmazligi nedeniyle bloke etmigtir.
Slovenya’nin Hirvatistan’in tyelik stirecinde uygu-
ladig1 engeller, Hirvatistan’t sorunu uluslararasi hu-

Functioning of the European Union (the TFEU), which
is the case subject to the study below. By its judg-
ment of 31 January 2020 in case C-457/18, the CJEU
declared that it lacked jurisdiction to rule on the said
dispute and that such a dispute must be resolved pur-
suanttothe rules of international law. This judgment
will also be studied from the aspect of the sanctions
imposed by the EU on Turkey over its drilling activities
in the Eastern Mediterranean.

[I.Slovenia-Croatia Border Dispute in General Terms

As two countries which split from the Social Federal
Republic of Yugoslavia in 1992, Slovenia and Croatia
could not resolve their border dispute, also comprising
the maritime boundar-
ies. Within the scope of
the methods of peaceful
settlement of disputes
prescribed by inter-
national law, the two
countriesintended to re-
solve the issue through
diplomatic channels
in the first place. This
method of settlement,
which, unlike legal rem-
edies, is not binding, re-
lies in particular on ne-
gotiations and media-
tion to be held between parties. Signed in 2001 and
named after the two countries’ prime ministers, the
Drnovsek-Racan Agreement did not enter into force
as it was not ratified by the Croatian Parliament.

Slovenia became an EU memberon 1 May 2004, while
the accession negotiations with Croatia were opened
in 2005. Due to the border dispute, Slovenia blocked
the opening and closing of the negotiation chapters
during the accession process of Croatia. Such blockade
imposed by Slovenia during the membership process
of Croatia prompted the latter to resolve the issue
through the binding methods of international law,
namely through legal remedies. Such methods en-
sure the settlement of a dispute through internation-
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kukun baglayici yontemleriyle yani hukuki yollar-
dan ¢ozmeye itmistir. Bu yontemler, devletlerarasi
tahkim yolu ve Uluslararasi Adalet Divani tarafindan
uyusmazhigin yargi yoluyla ¢dzimidiir.

2009 vyilindatarafiar, AB kurumlarinindayardimiyla,
aralarindaki uyusmazligr ¢ozmek lzere bir tahkim
anlagsmasi yapmislar ve tahkim kurulu tarafindan
verilecek kararin taraflar tizerinde baglayici olacagl
konusunda uzlagmaya varmiglardir. Ayni anlagma
uyarinca, Slovenya, Hirvatistan’in tyelik streci icin
koydugu blokeleri kaldirmistir. Tahkim yargilamasi
devam ederken Slovenya Hukumeti'nin, kendi se¢-
tigi hakem ile gayriresmi ve tahkim anlagmasina
aykirr gorsmelerinin ortaya ¢ilkmasi uzerine, soz
konusu hakem gorevden cekilmigstir. Hirvatistan,

alarbitration and by the International Court of Justice.

In 2009, with the assistance of the EU institutions as
well, the parties signed an arbitration agreement to
resolve their dispute and agreed that the decision to
be rendered by the arbitral tribunal would be bind-
ing over the parties. Pursuant to the same agreement,
Slovenia lifted the blockade it had imposed against
the membership process of Croatia. While the arbi-
tration proceedings were being conducted, as it came
out that the Slovenian Government and the arbitra-
tor it had appointed had unofficial talks against the
arbitration agreement, the arbitrator in question re-
signed. Soon afterwards, Croatia requested the sus-
pension of the arbitration proceedings in the light of
its fundamental loss of trust in the proceedings. Croa-

kisa siire sonra yargilamaya giveninin temelinden
sarsildigini gerekce gostererek tahkim kurulundan
yargilamay! durdurmasini talep etmigtir. Hirvatis-
tan, Slovenya’ya tahkim sozlesmesinin esasli ihla-
li gerekcesiyle anlasmayi feshettigini bildirmistir.
Ayni tarihte Hirvatistan tarafindan atanan hakem
de gorevden ¢ekilmistir.

Slovenya’nin, Hirvatistan tarafindan yapilan bildiri-
me itiraz ettigini hakem heyetine bildirmesi tizerine,
heyet baskani iki yeni hakem atayarak yargilamaya
devam etmigtir. Hakem heyeti, Slovenya’nin kendi
atadigi hakem ile goriismesi nedeniyle tahkim an-
lagmasi ihlal edilmig ise de hemen sonrasinda yeri-
ne yeni bir hakem atandigindan heyetin bagimsiz ve
tarafsiz sekilde karar verme yetisinin etkilenmedigini

tia notified Slovenia that it terminated the arbitration
agreement on the grounds that it had been materi-
ally breached. On the same date, the member of the
arbitral tribunal appointed by Croatia resigned from
his appointment.

Subsequentto Slovenia’s informing the arbitral tribu-
nal that it had raised an objection to the notification
by Croatia, the president of the arbitral tribunal ap-
pointed two new arbitrators and continued the pro-
ceedings. The arbitral tribunal took the view that, al-
though the arbitration agreement had been breached
on account of Slovenia’s contact with the arbitrator it
had appointed, its ability to make a decision indepen-
dently and impartially had not been affected as the
said arbitrator had immediately been replaced with a
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belirtmis; 2017 yilinda iki Glke arasindaki kara ve
deniz sinirlarini belirleyen kararini vermistir. Hirva-
tistan karara uymayi reddetmistir.

[l.Tahkim Kararina Uymamanin AB Hukukuna Ayki-
rilik Teskil Ettigi iddiasl

Slovenya, tahkim karariyla kendisine birakilan de-
niz sularinda meydana gelen hadiseler tizerine ABI-
HA'nin 259. maddesi uyarinca “Hirvatistan’in, an-
lagmalar uyarinca tizerine diigsen yikimliligu yeri-
ne getirmedigi” iddiaslyla inceleme konusu olan bu
davayragmistir.

Slovenya’ya gore, tahkim kararina uyulmamasi Av-
rupa Birligi Anlagmasrnin 2. maddesinde AB’nin
degerleri arasinda sayilan hukukun Gstiinligi ve
4/3. maddesinde belirtilen Uye devletler arasindaki
durdst isbirligi ilkelerini ihlal etmektedir. Sloven-
ya, kendi topraklari ve denizleri Gizerinde egemenlik
hakkini kullanamadigini, bu nedenle “topraklarinda
AB hukukunu uygulama”yayonelik yikimliligini
yerine getiremediginiiddia etmistir. Ayrica, sinirlari-
na riayet etmemesinin sonucu olarak Hirvatistan’in
ortak balikcilik politikasini da ihlal ettigini ileri str-
mektedir. Zira Slovenya vatandaslarinin tlkelerinin
karasularinda balik¢ilik yapma haklari kisitlanmak-
tave tlke sularinda AB hukuku uyarinca balik rezer-
vini korumak icin gerekli tedbirleri alamamaktadir.
Slovenya, tahkim kararina uyulamamasinin sonucu
olarak Schengen Anlagmasi’ndan kaynaklanan bazi
yukimliliklerini de yerine getiremedigini iddia
olarak ABAD’In 6niline getirmistir.

Hirvatistan ise taraflar arasindaki uyusmazligin AB
hukuku alanina girmedigini, uluslararasi hukukun
hiikiimlerine gore cdziimlenmesi gerektigini ve bu
nedenle davanin kabul edilemez oldugunu savun-
mustur.

IV.ABIHA’NINn 259. Maddesi Prosed{irii

ABIHA’nIN 259. maddesi uyarinca “Bir iiye devlet, di-
ger bir Uye devletin Antlagsmalar geregince iizerine
diisen bir yikimlUligu yerine getirmedigi kanisina
varirsa, meseleyi Avrupa Birligi Adalet Divanrna go-
turebilir.”

new one and made its arbitration award in 2017, by
which it delimited the sea and land borders between
the two countries. Croatia refused to implement the
award.

[l.Alleged Contradiction to EU Law of the Refusal to
Implement the Arbitration Award

Following a number of maritime incidents taking
place in the waters allocated to it by the arbitration
award, Slovenia initiated the present procedure in ac-
cordance with Article 259 of the TFEU, claiming that
Croatia had failed to fulfil its obligations under the
agreements.

As far as Slovenia concerned, refusal to comply with
the arbitration award infringes the rule of law, prin-
ciple enumerated among the EU values enshrined in
Article 2 of the Treaty on the European Union, and the
principle of sincere cooperation among the member
states, enshrined in Article 4/3 of the same treaty.
Slovenia argued that it could not exercise its sover-
eignty over its sea and land areas, and, that being so,
it was impossible for it to comply with its obligation
to implement EU law in its territory. Besides, Slove-
nia claimed that, by not respecting its borders, Croatia
was also infringing the common fisheries policy. That
is because the Slovenian nationals’ right to fish in
the territorial sea of their country is being restricted,
and Slovenia is unable to adopt necessary measures
for the conservation of fish stocks under EU law. Slo-
venia further contended before the CJEU that it failed
to fulfil some of its obligations under the Schengen
Agreement due to failure to comply with the arbitra-
tion award.

As for Croatia, it maintained that the dispute be-
tween the parties did not fall within the ambit of
EU law, it must be resolved pursuant to the rules of
international law, and the action was therefore in-
admissible.

IV.Procedure Prescribed in Article 259 of the TFEU

Pursuantto Article 259 of the TFEU, “A Member State
which considers that another Member State has
failed to fulfil an obligation under the Treaties may
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AB hukukunun geregi olarak, bir liye devletin diger
bir Uye devlete dava agmadan once konuyu Komis-
yonun Online getirmesi gerekmektedir. BOyle bir
durumda gortsiind Ug ay icinde bildirmesi gereken
Komisyon, U¢ sekilde tutum takinabilir; Sikayet-
te bulunan ulkeyi destekleyerek davay! devralabilir
veya davallyl savunabilir ya da tarafsiz kalabilir. Ko-
misyonun bu sure icerisinde gorusiny agiklamamig
olmasi, Komisyona basvuran Uye devletin ABAD’a
dava a¢masina engel teskil etmemektedir. Anilan
maddede ongorllen yola simdiye kadar nadiren
basvurulmus, Uye devletler bunun yerine diger Gye
devletler ile sorunlarini diplomatik yollarla ¢c6zmeyi
tercih etmislerdir.

AB Komisyonu, dava konusu sinir uyusmazlginda
tarafsiz kalacagini ve Slovenya tarafindan acilan
davaya katilmayacagini duyurmustur. Slovenya ta-
rafindan bu tutum siyasetin hukuka galip geldigi
seklinde yorumlanmigtir.

V.ABAD Karari ve Gerekcesi

ABAD’In yerlesik ictihadi uyarinca (bkz: Komisyon v.
Belcika, C-132/09) AB uluslararasi bir anlagmaya ta-
raf degil ise, 6n karar prosediirilyle 0 anlagmay! yo-
rumlama yetkisini de haiz degildir. Sadece (iye dev-
letler tarafindan imzalanan bu tir anlagmalar AB ile
ilgili olsa ve AB kurumlarinin isleyisini etkilese bile,
AB hukukunun konusu disinda kalmaya devam ede-
cek ve ABAD da bu anlagmalariyorumlayamayacaktir.

Yukaridaki ictihadini goz ontinde bulunduran Mah-
keme, mevcut davada Slovenya’nin iddialarinin
uluslararasi hukuka gore yapiimig bir tahkim anlas-
masl uyarinca verilen bir tahkim kararina dayandigi
sonucuna varmistir. ABAD, AB hukukunun diginda

bring the matter before the Court of Justice of the Eu-
ropean union”.

By force of EU law, a member state is required to
bring a matter before the Commission prior to initiat-
ing an action against another member state. In such
case, the Commission, which is called for delivering
an opinion within three months, may adopt a stance
in three ways: It may support the country which has
filed the complaint and take over the action or defend
the defendant or remain impartial. The absence of an
opinion by the Commission within the time specified
does not prevent the member state which hasfiled an
application with the Commission from bringing an
action before the CJEU. So far the remedy prescribed
in the aforesaid article has rarely been resorted to;
instead the member states opted for settling their
problems with the other member states through dip-
lomatic channels.

The European Commission declared that it would
keep a neutral position of the border dispute and that
it would not intervene in the action filed by Slovenia.
Slovenia interpreted this position as the politics hav-
ing prevailed over the law.

V.Judgment of the CJEU and its Reasoning

According to the established case-law of the CJEU (see
commission v. Belgium, C-132/09), if the Community
is nota Contracting Party to a convention, in principle
the Court is not competent to interpret the provisions
of that convention in the context of preliminary pro-
ceedings. Even if such agreements concluded by the
Member States are linked to the Community and the
functioning of its institutions, they will continue to
remain out of the scope of EU law and the Court will
lack jurisdiction to give a ruling on their interpreta-
tion.

considering the aforesaid case-law, the Court con-
cluded in the present case that the contentions of
Slovenia were based on an arbitration award made
pursuant to an arbitration agreement signed in ac-
cordance with the rules of international law. The CJEU
further held that, in the context of an alleged violation

| 24|

ULUSLARARASI HUKUK BULTENI



THE JUDGEMENT OF THE COURT OF JUSTICE OF THE EUROPEAN

Giiliz OKYAR CALISKAN

UNION ON BORDER CONFLICTS AMONG EU MEMBER STATES

kalan bdyle bir anlagsmadan dogan yiikimliligiin
yerine getirilmemesinin AB hukukunu ihlal ettigi
iddia edildiginde bu iddiayr da dinleyemeyecegine
karar vermistir. Mahkeme ayrica, “antlagsmalarda
lye devletlerin egemenligi altindaki topraklarin
daha kesin bir taniminin bulunmadigr durumlar-
da” her Gye devletin, uluslararasi kamu hukukunun
hiktimleri uyarinca topraklarinin kapsamini ve si-
nirlarini kendisinin belirlemesi gerektigine isaret
etmistir.

VI.Kararin Turkiye Bakimindan Sonuglari

Slovenya’nin Hirvatistan aleyhine actigi bu davada
verilen karar, son donemde AB Konseyi'nin Dogu
Akdeniz'deki sondaj calismalarimiz nedeniyle Ulke-
mize uyguladigl yaptirimlari ve bu bdlgedeki deniz
sinirindan kaynaklanan uyusmazliklari akla getir-
mektedir. ABAD, mevcut karari ile sinir uyusmazlik-
larinin AB hukukunun degil, uluslararasi hukukun
konusunu olusturdugunu vurgulamis olmaktadir.

Avrupa Birligi Konseyi 11 Kasim 2019 tarihli zirvede,
Ulkemizin Dogu Akdeniz'deki sondaj calismalarinin,
Kibris Devleti karasularinda gerceklestirildigi iddi-
aslyla yaptirim uygulanmasina yonelik bir cerce-
ve kabul etmistir. Bilindigi lizere, Kuzey Kibris Tirk
Cumbhuriyeti (KKTC) AB tarafindan taninmadigin-
dan, Ulkemizin uluslararasi argimanlarina aykiri
olarak, Gliney Kibris Rum Ydnetimi (GKRY) adanin
tamamini temsil eden mesru hikiimet olarak kabul
edilmektedir. Bu bakimdan AB’ye gore, KKTC toprak-
larrda AB sinirlarinin bir parcasi teskil etmektedir.

AB Zirvesi'nde alinan karar, AB Dis iliskiler ve Gii-
venlik Politikas Yiiksek Temsilcisi'nin hazirladigi 8

of EU law due to failure to fulfil an obligation under
an agreement falling outside the areas of EU law, it
lacked jurisdiction to rule on such an allegation. The
Court also noted that “in the absence, in the Treaties,
of a more precise definition of the territories falling
within the sovereignty of the Member States”, each
Member State is required to determine the extent and
limits of its own territory, in line with the rules of pub-
licinternational law.

VI.Implications of the Judgment for Turkey

The judgment delivered in the action filed by Slovenia
against Croatia is evocative of the sanctions that the
Council of the EU has recently been imposing on Tur-
keyoveritsdrilling activities in the Eastern Mediterra-
nean and the disputes stemming from the maritime
boundary in this area. By the present judgment, the
CJEU has underlined that border disputes do not fall
within the ambit of EU law but international law.

During the summit of 11 November 2019, the Council
of the European Union adopted a framework to im-
plement restrictive measures on the alleged grounds
that Turkey’s drilling operations in the Eastern Medi-
terranean took place within Cypriot territorial waters.
As is known, since the Turkish Republic of Northern
Cyprus (the TRNC) is not recognized by the EU, despite
the arguments of Turkey in the international area,
the Greek Cypriot Administration of Southern Cyprus
is regarded as the legitimate government represent-
ing the entire island. In this vein, from the viewpoint
of the EU, the TRNC territories too form part of the EU
borders.

The decision adopted in the EU Summit was delivered
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Kasim 2019 tarihli ve 13262/19 sayili taslak dikkate
alinarak verilmistir. Bu kararla, sondaj faaliyetlerine
katilan gercek ve tlizel kisilere yaptirim uygulanma-
sinin yolu agiimistir. S6z konusu kararda, seyahat
yasagl, malvarliklarinin dondurulmasi gibi kisitlayi-
cI tedbirlerin Uye devletler tarafindan alinmasi on-
gorilmektedir.

Kararda ayrica, minhasir ekonomik bolgelerin ve
kita sahanliklarinin sinirlandirifmasinin diyalog ve
iyi niyetle yurGtilecek mizakereler yoluyla, ulusla-
rarasi hukuka tam saygi duyularak ve iyi komsuluk
iliskileri ilkesine uygun olarak ele alinmasi gerektigi
ifade edilmistir. Kararda, uluslararasi hukuk uyarin-
ca minhasir ekonomik T

alan ve kita sahanlgl
sinirlamasi yapilmayan .
yerlerde karsi deniz ki-
yisina sahip bir devlet
tarafindan bu tir faali-
yetler gerceklestirilme-
sinin bir sinirlama an-
lagmasina variimasini
tehlikeye  dislrdigi
vurgulanmistir. Bu fa-
aliyetlerin uyusmazlik-
larin bariscil yollarla ¢6ztlmesi dahil Birlegmig Mil-
letler Sartr'ndaki ilkelere aykiri olduguna ve Birligin
glivenligine ve ¢ikarlarina karsi bir tehdit olusturdu-
guna da isaret edilmistir. Kararda acikca yer alan bu
ifadeler dikkate alindiginda, AB Zirvesi'nde alinan
bu karar ile Dogu Akdeniz’deki sorunun uluslararasi
hukuka ait bir sorun oldugu kabul edilmekle, ulus-
lararast hukukun alanina giren bir konuya AB huku-
kuna aykiri bir sekilde miidahale edildigi disinl-
mektedir.

Bu kapsamda, soz konusu kararinin ABAD’in 6niine
getirilmesi halinde, Divan nasil bir tutum takina-
bilecektir? ABIHA’nIN 263. maddesine gére, ABAD,
Konsey tasarrufiarinin ve AB Zirvesi’nin tgtincu ki-
siler bakimindan hukuki etki dogurmasi amaclanan

o-RIJEKa

with regard to the proposal dated 8 November 2019
andno. 13262/19 from the High Representative of the
union for Foreign Affairs and Security Policy. This de-
cision paved the way for implementing sanctions on
the natural and legal persons involved in the drilling
activities. The decision in question provides that re-
strictive measures such as travel restrictions and as-
set freezing be taken by the member states.

The decision further noted that the delimitation of
exclusive economic zones and of the continental shelf
should be addressed through dialogue and negotia-
tion in good faith, in full respect of international law
and in accordance with the principle of good neigh-
: bourly relations. It em-
phasized that when
such activities are car-

Pl
Mo

ried out in areas where
the exclusive economic
zone and continen-
X tal shelf had not been

- delimited under in-
ternational law with
a State having an op-
posite coast, they jeop-
ardised the reaching of
a delimitation agreement. It pointed out that these
actions were contrary to the principles of the United
Nations Charter, including the peaceful resolution of
disputesand posed threatto the interests and security
of the Union.

HIRVATIS

Y # = a1
] ] 5 o
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In the light of these explicit statements employed
in the decision, it is considered that, by this decision
adopted in the EU summit, the issue in the Eastern
Mediterranean is regarded as a matter that is subject
forinternational law, and that a matter falling within
the ambit of international law has been intervened in
amanner contrary to EU law.

In this context, should the said decision be brought

before the CJEU, what position would the Court take?
Pursuant to Article 263, the CJEU shall review the le-
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tasarruflarinin hukuka uygunlugunu denetler. Mad-
deye gore gercek ve tlzel kisiler, muhatabi olduklari
ve kendilerini dogrudan ilgilendiren diizenleyici ta-
sarrufiara karsl dava agma yetkisini haizdirler. Ancak,
belirtilmelidir ki, ABIHA’nIn 275. maddesi uyarinca,
ABAD Ortak Dig ve Guvenlik Politikasi (ODGP) teme-
linde kabul edilen tasarruflar konusunda yargilama
yetkisine sahip degildir. Bununla birlikte Prof. Dr. Sa-
nem Baykal’a gore, ABAD, ABIHA'nIN 275. ve Avrupa
Birligi Anlagmasrnin 40. maddeleri bir arada incelen-
diginde, iki konuda ODGP alaninda yargi yetkisi kul-
lanabilmektedir. Bunlardan ilkine gore, ABAD, ODGP
ile AB’nin diger yetkileri arasindaki sinirin kontroliini
yapabilir. ikincisine gore ise, ABAD ODGP ile ilgili 6zl
hukumler temelinde gercek veya tlzel kisilere kargl
kabul edilen kisitlayici tedbirler 6ngdren kararlarin
hukuka uygunlugunu denetleyebilmektedir.

VIl.sonu¢ ve Degerlendirme

inceleme konusu ABAD karari, iiye devletler arasin-
daki sinir uyugsmazliklarini ¢cozmeye zorlayacak bir
AB mekanizmasi olmadigini karar altina almis ol-
maktadir. Her ne kadar AB, Schengen alaninin yardi-
miile bu tiir sorunlari Birlesik Krallik ve ispanya ara-
sindaki Cebelitarik krizinde oldugu gibi baskilamayi
basarabilmig ise de, yasanan gelismeler, beklenme-
dik bir salgin ya da bir tye devletin AB’den ayrilmasi
gibi durumlar, bu anlagsmazliklari yeniden giindeme
getirebilmektedir. Bu nedenle, sinir uyusmazliklari-
nin AB’ye katilim 6ncesi ¢oztilmesinin, akilci bir ¢6-
zlim olacagi degerlendirilmektedir.

Kararin taraflarindan Hirvatistan halen Schengen
alanina dahil degildir. AB Komisyonu gecenyilin Ekim
ayinda aldigl karar ile tiye devletin bu alana katilim
konusunda gerekli sartlari tagidigl yoniinde karar al-
mugtir. Ancak, s6z konusu katilimin Slovenya da da-
hil olmak tzere tim Uye devletler tarafindan uygun
goriilmesi gerektigi dikkate alindiginda, AB hukuku
alanina girmeyen bu konunun AB i¢in bir sorun teskil
etmeye devam edebilecegi gorlilmektedir.

gality of acts of the Council and the EU Summit in-
tended to produce legal effects vis-a-vis third parties.
under the same article, any natural or legal person
may initiate proceedings against an act addressed to
that person or which is of direct concern to them. Yet
it should be noted that, as per Article 275 of the TFEU,
the CJEU does not have jurisdiction in respect of the
acts adopted based of the provisions related to the
common foreign and security policy (the CFSP). Nev-
ertheless, from the viewpoint of Prof. Sanem BAYKAL,
Article 275 of the TFEU, read in conjunction with Arti-
cle 40 of the Treaty on European union, the CJEU may
have jurisdiction on two matters relating to the CFSP.
The first one of these, the CJEU may monitor the limit
between the CFSP and the other powers of the EU. The
second one, based on the special provisions relating
to the CFSP, the CJEU may review the legality of deci-
sions providing for restrictive measures against natu-
ral or legal persons.

VIl.Conclusion and Evaluation

The judgment of the CJEU, subject to study, has de-
termined the absence of an EU mechanism which
would force the member states to resolve the border
disputes among them. Although the EU could repress
such issues through the Schengen Area as it did in the
Gibraltar Crisis between the UK and Spain; emerging
developments, circumstances such as an unexpected
epidemicorwithdrawal of a member state from the EU
may put these disputes back on the agenda. Accord-
ingly, it is considered that it would be wise to resolve
border disputes priorto the EU accession process.

Croatia, from among the parties of the judgment, is
still not part of the Schengen Area. By the decision it
adopted in October last year, the EU Commission re-
ported that the member state met the necessary con-
ditions to join this area. However, given the fact that
the accession in question must be approved by all
member states including Slovenia, it is obvious that
this matter which does not fall within the scope of EU
law may continue to pose a problem for the EU.

INTERNATIONAL LAW BULLETIN
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YENi ATANAN TETKIiK HAKIMLERIMIZE YONELIK “CEZAi KONULARDA

ULUSLARARASI ADLI iS BiRLiGi” KONULU SUNUM YAPILDI
PRESENTATION ON “INTERNATIONAL JUDICIAL COOPERATION IN
CRIMINAL MATTERS” FOR OUR NEWLY APPOINTED RAPPORTEUR

JUDGES WAS PERFORMED

Genel Mudur yardimcmiz Sayin Ahmet ULUTAS
baskanliginda, 17 Subat 2020 tarihinde, Genel Mii-
dirltiglimuzde gorevli tetkik hakimlerimize yonelik
“Cezai Konularda Uluslararasi AdIi is Birligi” konulu
sunum yapilarak uygulamaya dair fikir aligveriginde
bulunulmustur.

Oncelikle cezai konularda uluslararasi is birliginin
kaynaklarive temel esaslari, uluslararasi adliis birli-
ginde merkezi makam olarak Genel Midirligimi-
zlin rold, Turkiye’nin taraf oldugu ikili andlagmalar
ve ¢ok tarafli sozlesmeler kapsamli olarak aktaril-
mistir. Bununla birlikte ceza istinabe konusunda or-
nek dosyalar tzerinden ¢aligmalaryapiimis; suclula-
rin iadesi kapsaminda ise ozellikle teror suclularinin
iadesi, kirmizi bilten, rizaya dayali iade ve uluslara-
rasi adli isbirligi acisindan devlet politikasinda dik-
kat edilmesi gereken hususlara yer verilmistir.

under the presidency of Deputy General Director,
Mr.Ahmet ULUTAS, on 17 February 2020, a pre-
sentation on “International Judicial Cooperation in
Criminal Matters” for rapporteur judges in charge
at our Directorate General was performed and
views were exchanged regarding the practise

Firstly, resources and fundamentals of interna-
tional cooperation in criminal matters, the role of
our Directorate General as the central authority in
international judicial cooperation, bilateral trea-
ties and multilateral agreements to which Turkey
is party to were comprehensively conveyed. More-
over, studies were carried out over the sample files
about criminal rogatory; while within the scope of
extradition of the criminals, it was given place in
particular to extradition of the criminals of terror-
ism, red bulletin, simplified extradition and points
to take into consideration in state policy in terms of
international judicial cooperation.
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STAJYER OGRENCILERE GENEL MUDURLUGUMUZ
GOREVLERI VE iSLEYiSi HAKKINDA BIiLGi VERILDI
TRAINEES ARE INFORMED ABOUT THE DUTIES AND
FUNCTIONING OF OUR GENERAL DIRECTORATE

Genel MidirligimUzde staja baslayan 6grencilere 6
Subat 2020 tarihinde tetkik hakimi Abdullah Ome-
roglu tarafindan Genel Midiirliiglimiiz faaliyetleri
cercevesinde bilgilendirici bir sunum yapiimistir.

Ssunum kapsaminda, stajyerlere Oncelikle Genel

MudUrliglimizin kurumsal yapisi, misyon ve viz-

yonumuz cercevesinde bilgiler &
verilmigtir. Diger taraftan, Genel
Midurligimizin gorev alani
kapsaminda uluslararasi adl is-
birligi, uluslararasi sézlesmeler,
qusIarara5| kuruluglar, devletler—

pa Birligi ve prOJeIer konusunda bilgilendirme yapil-
mistir. Bu kapsamda, staj yapan égrencilerin ¢alisma
yapmak istedikleri alanlarla ilgili detayl bilgi verilmis
ve gorus aligveriginde bulunulmustur.

An informative presentation was made to the students
who started their internship at our Directorate General by
the rapporteur judge Abdullah Omeroglu on February 6,
2020 within the framework of the activities of our Direc-
torate General.

Wlthln the scope of the presentation, firstly, information

was given to the interns within the
framework of our Directorate Gen-
o8 cral’s institutional structure, mis-
R sion and vision. On the other hand,
within the scope of the duties of our
Directorate General, information
was provided on international judi-
cial cooperation, international conventions, international
institutions, bilateral relations with the States, Council of
Europe conventions as well as the European Union and
projects. In this context, detailed information about the
fields on which the internship students want to study
was provided and exchange of opinions was made.

0ZBEKISTAN CUMHURIYETi BASSAVCILIGI HEYETININ

GENEL MUDURLUGUMUZU ZiYARETI

THE VISIT PAID BY THE DELEGATION OF THE CHIEF PUBLIC PROSECUTOR’S
OFFICE OF THE REPUBLIC OF UZBEKISTAN TO OUR DIRECTORATE GENERAL

Ozbekistan Cumhuriyeti Bagsavcilik Uluslararasi Hu-
kuk Departmani Kidemli Savcisi Sayin Egamberdiev
Kudrat Madiyarovich ve beraberindeki heyet, 11-12
Subat 2020 tarihlerinde Genel MidUrligtimize resmi
bir ziyaret gerceklestirmistir.
Ziyaret siresince, Ulkemiz ile
Ozbekistan arasinda imzalan-
mas! dustndlen Hikimldlerin |
Nakline Dair Andlagma taslagl
ile Ceza islerinde Karsilikli AdIi
yardimlagsma Andlagma tasla-
gl mizakere edilmistir. Her iki
andlasma icin calismalarin strdtrilmesi kararlagti-
riimistir. Ayrica, misafir heyete Genel Miidiirligimi-
zUn birimleri ve faaliyetleri tanitilarak, calismalarimiz
hakkinda bilgi verilmistir.

Mr. Egamberdiev Kudrat Madiyarovich - Senior Pros-
ecutor of the International Law Department of the
Chief Public Prosecutor’s Office of the Republic of
Uzbekistan - and the accompanying delegation paid
an official visit to our Directorate
General on the dates 11-12 Feb-
ruary 2020.

During the visit, the draft Treaty
on the Transfer of the Sentenced
Persons and the draft Treaty
on Mutual Legal Assistance in
Criminal Matters which are con-
sidered to be signed between
our Country and Uzbekistan were negotiated. It was
agreed that the work to be continued for both Trea-
ties. Moreover, the units and activities of our Director-
ate General were introduced to the guest delegation
and they were informed about our works.
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TRANSIT BOLGEDE

YAKALANAN SUCLULARIN iADESI

EXTRADITION OF

OFFENDERS ARRESTED IN TRANSIT AREA

6706 sayili Cezai Konularda Uluslararasi AdI7 ig Birli-
gi Kanununun 10 uncu maddesine gore iade, yabanci
ulkede islenen bir su¢ nedeniyle hakkinda adli mer-
cilertarafindan ceza sorugturmasi veya kovusturmasi
baslatilan ya da bir mahkimiyet karari kapsaminda,
talep eden ulkenin istemi Uzerine, sorusturma veya
kovusturmanin sonuclandirifabilmesi ya da hikme-
dilen cezanin infazi amaciyla iadesi talep edilen kisi-
nin talep eden devlete gonderilmesiyle ilgili hukuki
slreci ifade etmektedir.

Transit bir yolcu olarak seyahat eden bir hava yolcu-
sunun, pasaport kontrollinden gecip bir tlkeye giris
yapmadan hemen once transit alanda yakalanmasi
durumunda, bu sahsin bir bagka Ulkeye iade edilme-
si sorunu, iade hukukunun zaman zaman gliindeme
gelen onemli ve tartismall konularindan birini olus-
turmaktadir. Ozellikle, iadesi

According to Article 10 of the Law of 6706 on Inter-
national judicial Cooperation in Criminal Matters, the
extradition means the legal process related to refer-
ring aforeigner,againstwhomthejudicial authorities
have initiated criminal investigation or prosecution or
rendered a conviction for an offence committed in a
foreign country, to the requesting State, upon request,
in order to conclude the investigation or prosecution
orto serve the imposed sentence.

The problem of extraditing the air-passenger to an-
other country in the event that this air-assenger
travelling in transit is arrested in a transit area after
the passport control but just before the entrance to a
country has become one of the important and debated
issues of law of extradition which comes up occasion-
ally. Especially, if the sought person is an internation-

al publicfigure orisone of the

istenen kisinin uluslararasi
kamuoyuna mal olmug veya
en ¢ok arananlar listesin-
de bulunan bir kisi olmasi
durumunda, iade konusu
blylk bir sorunsala neden
olabilmekte, Ulkeler arasin-
da diplomatik kriz konusu

persons in the most wanted
list, the extradition turninto a
big problem and becomes an
issue of diplomatic crisis be-
tween the countries. For such
a situation, many arguments
are asserted which might be
in favor or to the detriment of

olabilmektedir. Boyle bir du-

rumda, transit bolgede yakalanan sahsin bir bagka
ulkeye iadesi lehine ya da aleyhine olabilecek bircok
sav ileri strllmektedir. Acaba havaalanlarinin transit
bolgeleri, hicbir ulkenin yasalarinin uygulanmadi-
g1 havacilik tampon bolgelerini mi (No Man’s Land)
olusturmaktadir? Yoksa transit bolgelerin hicbir ayi-
rici ozelligi bulunmadigindan devletin iilkesine uygu-
lanan hukuksal rejim burada da aynen gegcerli midir?
Ezcliimle, bu bolge icinde yakalanan kisilerin iadesiyle
ilgili nasil biryargisal stire¢ islenmesi gerekmektedir?

Transit bolge mutlaka havaalanlarinin ic kisimlarr ile
sinirliolmayip, her havaalaninda mutlaka bulunma-
si gereken bir alan da degildir. Bu nedenle, bu tiir bir
gecis bolgesinin varligl, bliyiikligi, sekli ve hukuksal

the extradition of the person,
who has been arrested in a transit area, to another
country. Do the airport transit areas form airport buf-
fer zones (No Man’s Land) where the no-States laws
are implemented? Or, as the transit areas do not have
any distinctive features, is the legal regime imple-
mented to the territory of the State also enforceable
there? Briefly, what kind of judicial process should be
followed in relation to extradition of the persons ar-
rested in these areas?

Transit area is not necessarily limited with the inter-
nal parts of the airports, and it is not an area which
is obligatory to be located at every airport. Therefore,
the placement of a transit area, its size, form and le-
gal status is an issue which is completely left to the

N
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statis tamamen ulusal makamlarin takdirine bi-
rakilmig bir konudur. Bu tr transit alanlari olmayan
Miami International gibi bazi havaalanlari bulun-
maktadir. Buna karsin, Paris’teki Charles de Gaulle
Havaalani cevresindeki transit bolge oldukca genistir
ve buraya ¢esitli hastaneler ve 20 milden daha uzak
bir mahkeme bile dahildir. Bir distinceye gore, hava-
alanindan bu tesislere seyahat eden tutuklularin, ni-
hai akibetleri belli oluncaya kadar, yasal olarak ylzer
gecis bolgesi icinde hareket ettigi farz edilmektedir.
Ancak bu yorum, gerceklikten uzak ve fiili uygulama
ile celismektedir. CinkU her tlke, bu bolgelerde kendi
mevzuati muvacehesinde kendi ulusal ¢ikarlari ve de-
gerlendirmeleri cercevesinde islem tesis etmektedir.
Kaldi ki, bu konuya dair alinan kararlar sadece hukuki
degil, ayni zamanda siyasi vecheleri de barindirmak-
tadir. En Unl{ transit bolge sakinleri arasinda, 17 yil
boyunca Charles de Gaulle Havalimanrnin 1. Termi-
nalinde kalan iranli miilteci Mehran Karimi Nasse-
rirdir,ancak Nasseri, terminal icinde serbestce hareket
etmistir.

Transit bolgeler olusturulmadan once, bir yolcunun,
sadece baglantili bir ucus icin bile olsa ve gezgin ha-
vaalanindan hi¢ayrilmamisolsa bile, bir tilkeden gec-
mek icin “transit vizesine” ihtiyaci vardi. Bu vizelerin
alinmasi ve islenmesi uygulamada sikinti vericiydi.
Bu sorunu ¢dzmek icin Ulkeler, ulusal vergi yasalari-
nin uygulanmadigi bir alan olan gecis bélgeleri olus-
turmustur. Bununla birlikte bu gecis bolgelerinin,
bagta multeci hukuku, insancil hukuk ve iade hukuku
olmak Gzere, hukuki alana ve hukuki uygulamaya da
samil olup olmadigi konusunda her zaman bir tartig-
ma siiregelmistir.

Buanlamdaolmak tizere, transit biralandayakalanan
birkisi, bir bagka tilkeye iade edilmemek icin cogu kez
iltica talebinde bulunmaktadir. Uluslararasi hukuk ve
bircok tlkede ulusal mevzuatlar, multecileri kendile-
rine karst insan hakki inlallerine maruz birakabilecek
ulkelere sinir digi edilmeye karsl korumaktadir. Boyle
bir durumda, transit alanda yakalanan sahsin iltica
talebi, yakalandigi iilkenin mevzuatina ve bu iilkenin
siyasi yaklagimina baglidir. Bazi Ulkeler sahsin lehine
biryorum ve uygulama benimsemektedir. Ancak, baz
ulkeler yalnizca transit bolgeye giren multecilerin tl-

discretion of the national authorities. There are some
airports such as Miami International where no such
transit area is available. However, the transit area
around the Charles de Gaulle Airport in Paris is quite
wide andthis areaincludesvarious hospitals and even
a court which is more than 20 miles away. According
to an opinion, it is presumed that the detainees trav-
elling from the airport to these facilities act legally
within these floating transit areas until the result is
decided. However, this interpretation is away from
the reality and contradicts with the de facto imple-
mentation. Because every country executes the pro-
cedures in these areas pursuant to its own legislation
and in the framework of its own national interests
and evaluations. Besides, the decisions taken con-
cerning this issue does not only bear legal but politi-
cal aspects. One of the most famous residents of these
areas is Iranian refugee Mehran Karimi Nasseri who
lived at the First Terminal of Charles de Gaulle Airport
for 17 years; however, Nasseri moved freely within the
terminal.

Before the transit regions were formed, a passenger
would need a “transit visa” to cross to a country even
if the flight was connected and the traveler would
not leave the airport. It was tiresome in practice to
get these visas and get stamped. In order to solve
this problem, the countries have formed transit areas
where national tax laws are not implemented. More-
over, it has always been debated whether the practice
in these transitareas is also implemented to the legal
areaandthelegal practice, especially refugee law, hu-
manitarian law and law of extradition.

A person arrested in a transit area mostly requests for
asylum so as not to be extradited to another country.
International law and national legislations in many
countries protect the refugees against the deporta-
tion to countries where they might be subjected to
human rights violations. In such a case, the request
for asylum of a person arrested in the transit area de-
pends on the legislation of the country of arrest and
the political attitude of this country. Some countries
adopt an interpretation and implementation in favor
of the person. However, some countries claim that the
refugees who have only entered in the transit area
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keye henliz gercek anlamda (Fiilen ve Hukuken - De
Jure-De Facto)giris yapmadiklarindan bahisle, goc-
menlik yasalarinin korunmasina da mazhar olama-
yacaklariniiddia etmektedir.

Turk SivilHavacilik Kanununa gore, Arindiriimig/Steril
Bolge, “Hava alaninda, yolcu ve kabin bagajlarinin son
kontrol edildigi nokta ile ucak arasinda kalan bélgeyi
ifade etmektedir”. Ulkemizin de taraf oldugu ve ulus-
lararasi hava yolculugunu diizenleyen birincil kaynak
olan 1944 Sikago Sivil Havacilik Sozlesmesinin (Si-
kago Sozlesmesi) ilk maddesine gore; “Akit Devletler,
kendi topraklari izerindeki hava sahasi izerinde tam
ve miinhasiregemenlige sahiptir”. Bu durum, ulusla-
rarasi hukukun kadim ve malum ilkelerinden biriolan
“hiikimranlik ilkesinin” ilani niteligindedir. Bu nok-
tadan bakildiginda, transit bolgelerin, ilgili Devletin
tlkesine dahil olmasi hasebiyle, Gilkenin tam kontrol
ve yarg! yetkisi dahilinde oldugu sdylenebilir.

Sikago Sozlesmesine gore, bir Akit Devletin, yolcu,
mirettebat veya ucak kargolarinin bulundugu bdl-
geye kabull veya ayrilmasi ile giriste bu tir yolcu
murettebati veya y(iki tarafindan veya onlarin adina
uyulacagini belirten ulusal diizenlemeler, s6z konusu
Devletin tilkesine ait bir yetkidir.

Genel kabul goren bu ilkeye gore, havaalanlarinda
hicbir Glkeye ait olmayan uluslararasi bir tampon
bolge yoktur. Bu varsayim, ozellikle suclularin yar-
gilanmaktan kagmak icin kullanmig olduklarr sanal
bir savunmadir ve “transit bolge” olarak tabir edilen
yerler de ilgili tlkenin topraklarinin bir parcasi olup,
bulundugu lkenin hukukuna tabidir.

Uluslararasi hukuktan dogan bu goriistin en blyiik
dayanagi, diplomatik bagisikliklar konusundan kay-
naklanmaktadir. Buna gore, her devlet kara, deniz ve
hava sahasindan olusan diger devletlerin Glkesine ait

may not avail of the protection of the immigration
laws as they have not actually (De Jure-De Facto) en-
tered in the country.

According to the Turkish Civil Aviation Law, Ster-
ile Area means “the area in the airport between the
last check point of the passengers and baggage and
the plane”. According to Article 1 of the 1944 Chicago
Convention on International Civil Aviation (Chicago
Convention) to which Turkey is also a party and which
is the primary source governing the international air
travel, “The contracting States recognize that every
State has complete and exclusive sovereignty over the
airspace above its territory.” This article is in the na-
ture to declare “the principle of sovereignty” which is
one of the oldest and well-known principles of the in-
ternational law. From this point of view, it is possible
to state that the transit areas are under the exclusive
control and jurisdiction of the country as they belong
to the territory of the related State.

According to Chicago Convention, the laws and regu-
lations of a contracting State as to the admission to or
departure from its territory of passengers, crew or car-
go of aircraft such as regulations to be complied with
by oron behalf of such passengers, crew or cargo upon
entrance into or departure from are competences be-
longing to this contracting State.

According to this accepted principle, it is not possible
to claim an international buffer zone at an airport
which does not belong to any country. Such assump-
tion is an imaginary defense used by the offenders
to escape from trial, and the places defined as “tran-
sit area” are also a part of the territory of the related
country and are subjected to the law of the country of
location.

The major basis for this opinion arising from the in-
ternational law originates from the issue of diplo-
maticimpunities. Accordingly, each State is obliged to
comply with the norms of other States consisting of
land, sea and air space. The only area where this prin-
ciple might not be applicable is limited to the diplo-
matic missions of the countries established according
to the international law and in the framework of the
multilateral and bilateral agreements.

The advocates relying on the principles of sovereignty
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normlara uymakla ytkimltdur. Bu ilkenin gecerliol-
mayabilecegi tek alan, cok tarafl ve ikili anlagmalar
cercevesinde uluslararasi hukuka gore tegekkUl etmis
olan Glkelerin diplomatik misyonlarrile sinirhidir.

Hikdmranlik ve mulkilik ilkesine dayanan bu savu-
nucular, 1933 tarihli Montevideo Sozlesmesine de atif
yapmaktadir. Bu Sozlesmeye gore, tim ulkeler “ege-
menlik hakkina” sahip bulunmaktadir. Bu hakkin
herhangi bir kisitlamaya tabi olmamasinin bir sonu-
cu olarak, devletler i¢ ve dig egemenlik hakkina sahip
olup, devletin ulkesinde tartismali bir rejime tabi ola-
bilecek herhangi bir alan veya konu, dolayislyla tran-
sit rejime konu olabilecek transit bir bolge (Limbo) de
bulunmamaktadir. ic egemenlik, bir Devletin kendi
kurumlarinin karakterini belirlemek ve islevlerini
yerine getirmek icin minhasir hak ve yetkisini kul-
lanmasidir. ic egemenlik, bir Devletin kendi ic yasala-
rini yirirlige koyma ve bu yasalara gereken saygiyl
saglama konusundaki miinhasir giiciinG de icerir. Dig
egemenlik ise, bir Devletin, baska bir Devletin sinirla-
masi veya kontrolli olmaksizin diger Devletlerle veya
uluslararasi kuruluslarla iliskilerini serbestce belirle-
mesini ifade etmektedir.

Bu goriisin aksini savunanlara gore ise, transit alan-
lar, “siniri henUz etkin bir sekilde ge¢gmemis” ve bek-
leyen yolcular icin “kapall bolgeler” dir. Bu gorlsu
savunanlar arasinda, Gglincu bir ulkeye giden yolcu-
lar tarafindan kullaniimasinin yani sira, tlkeden si-
nir digl edilen veya Ulkeye girisi yasaklanan insanlar
lehine savunulmaktadir. Ozellikle, insan haklari sa-
vunucularina gore, iltica talebinde bulunan kisilere,
hiikimet yetkilileri ne yapacagina karar verinceye ka-
dar bu alanlarda beklemeleri séylendiginden, bu alan
zaten kendi icinde bir belirsizlik barindirmaktadir.
Kaldi ki, bu bolgede bulunan bu tir yolcularin hare-
ketleri kisitlandigindan, bu durumun onlar icin daha
fazla belirsizlik ve dezavantaj yaratmamasi gerektigi
savunulmustur. Bu gordsun bir bagka gerekcesi de
transit yolcularin bir bagka ulkeye u¢mak tzere gegis
yapmasi nedeniyle, ilgili tlkelerin gocmen yetkilileri
ile ugragmaktan kaginma hakkina sahip bulunma-
sidir. Kaldi ki, bu durum ayni zamanda polis ve giim-
rik yetkilileri icin de zaman ve emek tasarrufu sag-
ladigindan, transit bir yerde bulunmak, hicbir ilkede

and territoriality refer to 1933 Montevideo Conven-
tion. In accordance with this Convention, every coun-
try possesses right to “the sovereignty.” As this right is
not subjected to any limitation, States are entitled to
internal and external sovereignty, and no area or is-
sue which might be subjected to a disputable regime
within the territory of that State is possible, and thus,
a transit area (Limbo) which might be subjected to
a transit regime is not at stake. Internal sovereignty
is to exercise exclusive rights and competences of a
State for defining the characteristics and functions
of its own institutions. Internal sovereignty also in-
cludes the exclusive power of enforcing the internal
laws of the State and ensuring that these laws are ad-
equately respected. External sovereignty means that
a State may freely specify its relations with the other
States or international institutions without any limi-
tation or control of another State.

According to the advocates of the contrary, transit
areas are “closed areas” for waiting passengers who
have not “actively crossed the border yet.” Among the
advocates of this opinion, it is supported that these
areas are used not only by the passengers travelling
to a third country, but in favor of the persons who
have been deported or whose entrance to the country
is prohibited. Especially, according to human rights
activists, as the person requesting asylum are told to
wait in these areas until the government representa-
tives take a decision, this area already contains uncer-
tainty within itself. Besides, it is claimed that, as the
movements of such passengers in this area are lim-
ited, this situation should not cause more uncertainty
and disadvantage for them. Another reasoning of this
opinion is that, because the transit passengers en-
terin the country for the purpose of flying to another
country, they have the right to refrain from dealing
with the customs authorities of the related country.
Moreover, this situation also enables saving on time
and labor for the police officers and customs authori-
ties, and thus, in the event that being present at a
transit place is considered to be equal to be present at
no country, many bureaucratic procedures would be
eliminated.

Can asylum be requested in these transit areas? In
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bulunmamakla eg deger sayilirsa, bircok birokratik
islemin dntne gecilmis olur.

Bu gecis bolgeleri icerisinde siginma talebinde bulu-
nulabilir miz Bu tir durumlarda, genellikle ilgili tlke
bu talebi incelemekte ve eger talep kabul edilirse, ki-
sinin Glkeye girmesine izin verilmektedir. iltica talebi
reddedilirse, kisinin girisine izin verilmez ve bagka bir
ulkeye gonderilir. Ancak, oncelikle kisinin nihai varig
noktasinda herhangi bir zulme maruz kalmayacagin-
dan emin olunmasi gerekir. Geri gondermeme (Non
Refoulement) ilkesi, hikimetlerin zulim gorecekleri
ulkelere gelenleri gondermelerini yasaklamaktadir.
Bununla birlikte, bir mlteci sadece bir transit bol-
geye ayak basarsa, bazi Ulkeler teknik olarak Ulkeye
gelmedigini ve yasal koruma olmadan geri génde-
rilebilecegini iddia etmektedir. Avrupa insan Haklari
Mahkemesi (AIHM) ise bu duruma ihtiyatla yaklas-
makta ve Ulkelerin sinirsiz bir geri gonderme haklari
bulunmadigini kaydetmektedir.

Transit bolgeden gecen yolcu, hakkinda cikariimis
olan kirmizi biilten nedeniyle yakalanabilir. Bazi du-
rumlarda ise, hakkinda yapilmig bir ihbar veya stp-
heli durumu nedeniyle de sahis tutulabilir. Kirmizi
bultenler genellikle tamamen kamuya agiklanma-
maktadir. Ancak bir kisi, bir iade anlagmasi kapsa-
minda da ug¢tncu bir Glkedeki bir sinir kapisina veya
havaalanina ulagir ulasmaz, hakkinda dizenlenmig
olan kirmizi biilten ya da iade talebi temelinde tutuk-
lanabilir.

Bununla birlikte, bir kisinin transit bir bolgede yaka-
lanip bir bagka Ulkeye iade edilmesine dair uygulama,
tam bir yeknesakliktan uzaktir. Hatta yukarida degi-
nildigi Uzere, farkli gortsler cercevesinde ele alinan
cok tartismali bir konudur. Bu agidan ulkeler, transit
alanlarin nasilele alinmasi gerektigi konusundafarkli
diizenlemelere sahiptir. Avrupa Birligi’nin bile transit
alanlarla ilgili ortak bir politikast bulunmamaktadir.
Ulkelerin bu konuda takdir haklari bulunduguna dair,
zimni bir kabul (Tacit Acceptance - Silence Procedure)
oldugu disiintlmektedir. Clinkd her lke hem hukuki
hem siyasi boyutlari olan iade konusunda transit bol-
ge kavramini dogal olarak kendi menfaatlerine gore
konjonktiirel bir sekilde yorumlamaktadir. Ozellikle,
uluslararasi kamuoyunun dikkatine mazhar olmug

such cases, the related country generally examines
the request, and if the request is accepted, the person
is allowed to enter into the country. In the event that
the request for asylum is rejected, the person is not
allowed to enter into the country and sent to another
country. However, it is required firstly to be sure and
certain that the person will not be subjected to per-
secution at the final destination point. The principle
of non-refoulment prohibits the governments from
sending the arriving person to the countries where
he/she will be subjected to persecution. In addition,
if a refugee just steps in a transit area, some coun-
tries claim that the person has not technically arrived
in the country and they may return him without any
legal protection. However, the European Court of HU-
man Rights considers this issue with caution and
concludes that the countries do not have an unlimited
right to return.

The passengers leaving the transit area may be ar-
rested because of the red notice issued against them.
In some other cases, the persons may be kept because
of a denunciation or suspicion in relation to them.
Red notices are not generally announced to the public
completely. However, as soon as a person reaches to a
bordergate oranairportinathird countryinthe scope
of extradition agreement, this person may be arrested
because of the red notice or the request for extradition
issued against his/her.

Moreover, the practice of arresting a person in the
transit area and extraditing to another country is be-
yond full consistency. As mentioned above, it is even
a quite debated issue. In this regard, countries have
different regulations on how to consider the transit
areas. Even the European Union does not have a com-
mon policy on transit areas. It is considered that a
tacit acceptance/silence procedure that the countries
have their own discretion on this issue. Because each
country interprets, naturally, the transit area concept
in conjunctural terms according to its own interests
in relation to the extradition which has both legal
and political aspects. Especially when it is related to
a person who engages the attention of international
public,an intergovernmental political struggle comes
up and each country gets a position according to its
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bir kisiyle ilgili bir durum soz konusu oldugu zaman,
devletlerarasi politik bir micadele baslamakta, her
ulke kendi ulusal ¢ikarlarina gore pozisyon almakta-
dir. Tam da bu durumu gore, iade talep eden Ulke ile
talep edilen (transit bolge sahibi) ulkenin iligkileri ve
iadesi talep edilen kisinin durumu bagsta olmak tze-
re bircok degiskenin etkili olmasi ile farkli ihtimaller
giindeme gelebilir. Dolayisiyla bdyle bir durumda,
transit bolgeden gecen bir kisinin gecisi, ilgili tlke
tarafindan gorilmeyebilir ve gecig zimnen kabul edi-
lerek engellenmeyebilir; sahis geldigi tlkeye veya bir
uctincu tlkeye sinir digl edilebilir; iltica talebi karsila-
nabilir; iade talep eden, talep edilen ve sahsin vatan-
dasligi bulunan tlkeler arasinda bir politik miicadele
konusu olabilir ya da nihayet iade talep eden tlkeye
iade edilebilir.

Liksemburg merkezli Avrupa Birligi Adalet Diva-
ni (ABAD), 2013 yilinda
Frankfurt Havalimanr’nda
transit gecisi ve ardindan
ABD'ye iade edilmesinden
sonra biritalyan satici (Pis-
ciotti davasi), tarafindan
yapilan esit olmayan is-
lem iddiasini reddetmistir.
ABAD s0z konusu kararin-
da, Almanya'nin bir ital-
yan’t ABDye iade ederek “
AB yasalarini ihlal etmedigine hiikmetmistir. Bir AB
uyesi tlke olarak Almanya, ABD’nin iade talebini yeri-
ne getirmesi gerektigini, aksi takdirde “suc isleyen ki-
silerin cezasizliginin” ortaya clkabilecegini savunmus
ve iade hukukunda “Iade Et ya da Yargila (Aut Dedere
Aut Judicare-Prosecute Or Extradite)” ilkesine gore,
esasen ilgili sahsi iade etme hak ve yiikimliligiine
sahip oldugunu savunmustur.

Bize gore de, transit alanda yakalanmig bir kisinin
iadesine dair hukuksal stre¢, tamamen sahsin ya-
kalandigi (ilke hukukuna tabi olarak ilgili tilke takdi-
rinde bulunmaktadir. Aksi durumun kabuld, iade hu-
kukuyla ilgili temel prensiplerin yani sira “iade Et ya
da vargila” ilkesiyle de catisacak, suclularin serbestce
dolagimlarini kolaylastirabilecektir.

own national interests. In this case, many possibilities
may arise upon the influence of various variables, es-
pecially the relations between the requesting country
and requested country (country of transit area) and
the situation of the sought person. Therefore, in such
a case, crossing of a person through the transit area
may not be detected by the related country and the
transit may not be prevented by accepting tacitly; the
person may be deported to the country of departure
or to a third country; the request for asylum may be
accepted; extradition might be a matter of political
struggle among the requesting and requested coun-
tries and the countries of nationality; or the person
might be extradited finally to the requesting country.

The Court of Justice of the European Union in Luxem-
bourg (CJEU) rejected the claim of unequal treatment
by an Italian seller (Pisciotti case) who was extradited
to the USA in 2013 after
the transit passage at the
Frankfurt Airport. The CJEU
concluded in the given-
decision that Germany did
not violate the laws of the
EU by extraditing an Ital-
ian to the USA. Germany,
as a Member State of the
EU, defended that it had
to execute the request for
extradition, otherwise “the impunity of offenders”
might arise, and according to the principle of “Pros-
ecute or Extradite (Aut Dedere Aut Judicare)”, it had
substantially right and obligation to extradite the re-
[ated person.

From our point of view, the legal process concern-
ing the extradition of a person arrested in a transit
area is completely governed by the law of the country
where the person is arrested, and it is in the discretion
of this country. The acceptance of otherwise would
contradict not only with the fundamental principles
of the law of extradition but also with the principles
of “Prosecute or Extradite” and might facilitate the
movement of the offenders freely.
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ILETISIM UZMANI FATIH AKBABA'DAN
“|LETiSiM BECERILERI” KONULU SOYLESI

BULL SESSION BY THE COMMUNICATION SPECIALIST
FATIH AKBABA WITH THE TOPIC “COMMUNICATION
SKILLS"TOPIC “COMMUNICATION SKILLS”

Genel Midurlugtimizce 18 Subat 2020 tarihinde
lletisim Uzmani Sayin Fatih Akbaba’nin katili-
miyla tim personele yonelik “iletisim Becerile-
ri” konulu bir soylesi gerceklestirilmistir. Soylesi
kapsaminda, aile ici ve ig iliskisinde kargilagilan
iletisim sorunlarina temas edilmis ve uygulamali
érnekler verilmistir. iletisimin ailede basladigini
belirten ve is ortaminda saglikli bir iletisim icin de
ailenin onemine temas eden Fatih Akbaba, is ya-
saminda bagarili olmanin yolunun da saghkli ile-
tisimden gectigini vurgulamigstir. Kigisel gelisim
ve sosyal iletisim alaninda Ulkemizin 6nde gelen
isimlerinden olan ve ¢ok sayida yargi personeline
bu yonde egitimler veren Fatih Akbaba’ya Genel
MUdir Yardimcimiz Mustafa Tayip CICEK tarafin-
dan Genel Mldirligtimiz adina bir tesekkir pla-
keti takdim edilmistir.

A bull session with the topic “Communication
Skills” was held to the attention of all personnel by
our Directorate General on 18 February 2020 with
the participation of Communication Specialist Mr.
Fatih Akbaba. Within the scope of the session, com-
munication problems encountered within the fam-
ily and business life, were mentioned and practical
examples were given. Emphasizing that the com-
munication starts in the family and underlining the
significance of the family for a healthy communi-
cation in job environment, Fatih Akbaba stressed
that the path to success in business life pass over
healthy communication. Our Deputy Director Gen-
eral Mustafa Tayyip CICEK presented a thank you
plate on behalf of our Directorate General to Fatih
AKBABA who is one of the most prominent figures
inour country in the field of personal development
and social communication and who has given nu-
merous trainings by this regard to the personnel of
the judiciary.
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GENEL MUDURLUGUMUZ iLE FRANSIZ KULTUR MERKEZi
ARASINDA PROTOKOL iIMZALANDI

A PROTOCOL WAS SIGNED BETWEEN OUR DIRECTORATE

GENERAL AND THE FRENCH CULTURAL CENTER

Fransiz Kiltir Merkezi tarafindan dizenlenen
Fransizca kurslarindan Bakanligimiz personeli-
ninyararlanmasini saglamak amaciyla Genel Mii-
dirligimiiz ile Fransiz Kiltiir Merkezi arasinda 6
Subat 2020 tarihinde Protokol imzalanmistir. Bu
Protokol 09 Mart 2020- 09 Mart 2021 tarihleri
arasinda gecerli olacaktir.

Protokol geregince bir kurs donemi 30 saat/5 haf-
ta olarak dizenlenmigtir. Bir kurs dénemi igin,
belirlenmis fiyat Gzerinden %30 indirim imkani
saglanmasi kararlastiriimistir.

A protocol was signed between our Directorate
General and the French Cultural Center on 6 Feb-
ruary 2020 in order for the staff of our Ministry to
benefit from the French courses held by the French
Cultural Center. This Protocol will be in force be-
tween 09 March 2020 and 09 March 2021.

In accordance with the Protocol, one course peri-
od was determined as 30 hours / 5 weeks. For one
course period, a 30 % discount will be made from
the regular fee.

ULUSLARARASI HUKUKTA VE TURK HUKUKUNDA
ULUSLARARASI ANLASMALAR KONULU KONFERANS

CONFERENCE ON INTERNATIONAL TREATIES
IN INTERNATIONAL LAW AND TURKISH LAW

Genel MudUrligimiizce 4.3.2020 tarihinde Uluslara-
rasi Hukukta ve Trk Hukukunda Uluslararasi Anlas-
malar konulu konferans dtizenlendi.

Genel Midirligimizce 4.3.2020 tarihinde Ankara
Universitesi Hukuk Fakiiltesi Ogretim Uyesi Sayin Dog.
Do¢ Dr. Cavid ABDULLAHZA- ~
DE’nin katihmiyla “Uluslararasi
Hukukta ve Turk Hukukunda
Uluslararasi Anlagmalar” ko- §
nulu konferans dlzenlenmistir. '
Konferans vesilesiyle Uluslara-
rasi Hukuk ve Tlrk Hukukunda s —
Uluslararasl Andlagmalar ko- == ‘
nusunda bilgi ve deneyim paylagiminda bulunulmus-
tur. BuU kapsamda, uluslararasi andlagmalarin akdi,
gecerliligi, andlagmalarin yUrtrlige girmeleri, gecer-
sizlik ve fesih nedenleri ile onceki andlagma-sonraki
andlasma, genel andlagsma-ozel andlasma iligkileri
gibi uluslararasi andlagmalar hukukunun temel me-
seleleri hakkinda uygulamadan ornekler verilerek ve
anayasa degisikligi cercevesinde i¢ hukukumuza da
isaret edilerek mesele kapsamli bir sekilde ele alinmig
ve genis agiklamalarda bulunulmustur.

our Directorate General organizes the Conference on
International Treaties in International Law and Turk-
ish Law on 4 March 2020.

our Directorate General organized the conference
on “International Treaties in International Law and
Turkish Law” with the partici-
pation of Assoc. Prof. Dr. Cavid
ABDULLAHZADE, Faculty Mem-
ber at Ankara University Faculty
of Law, on 4 March 2020. On the
occasion of conference, informa-
tion and experience were shared
= (ONcerning the International
Treaties in International Law and Turkish Law. In this
regard, practical examples were given on the funda-
mental issues of international law of treaties such as
the conclusion, validity, entry into force of interna-
tional treaties, grounds forinvalidity and termination,
and relations between the preceding treaty and sub-
sequent treaty and multilateral treaty and bilateral
treaty. Furthermore, by referring to our domestic law
within the frame of the constitutional amendment,
the issue was addressed in a comprehensive manner
and detailed explanations were delivered.
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HELP INSAN TICARETI iLE MUCADELE
VE iNSAN TiCARETi MAGDURLARININ

Muhammed Taha BUYUKTAVSAN
Tetkik Hakimi

KORUNMASI KURSUNA BiR BAKIS
AN OVERVIEW OF THE HELP COURSE

Rapporteur Judge ON COMBATTING HUMAN TRAFFICKING AND
PROTECTING ITS VICTIMS
Girig Introduction

Avrupa Konseyi (AK) Bakanlar Komitesi, 12 Mayis
2004 tarihinde “Universite Egitiminde ve Mesleki Egi-
timde Avrupa insan Haklari Sozlesmesi” baslikli CM/
Rec 2004(4) sayili tavsiye kararini kabul etmistir. Bu
tavsiye kararrile kurulmasi 6ngorilen ve aynizaman-
da bir “dogum belgesi (birt certificate of HELP)” nite-
ligine de sahip olan Avrupa Konseyi Hukuk Profesyo-
nelleri icin insan Haklari Egitimi Programi (HELP), 6z
olarak hukuk uzmanlarinin glnlik caligmalarinda
Avrupa insan haklari standartlarini uygulamalarini
hedeflemektedir. Bu anlamda HELP, hukukcularin
insan haklari reflekslerini gelistirerek glnlik calig-
malarinda insan haklarr ile ilgili sorunlari derhal fark
etmelerini ve bu sorunlari ¢dzebilecek donanima sa-
hip olmalarini saglamayi esas hedef olarak benimse-
mektedir. SO0z konusu hedefi gerceklestirmek icin ise
HELP Birimi, ylksek kalitede ve pratik bir yaklagimla,
basta AK uzmanlari olmak tzere, belirli konulara ilig-
kin alaninda uzman akademisyen, hukuk danigmani
gibi diger kisilerin bir araya gelerek uzun ve titiz bir
calismanin sonucunda hazirladiklari ¢evrimici (on-
line) kurslari HELP E-egitim Platformu’na yliklemek
suretiyle hukuk profesyonellerinin kullanimina sun-
maktadir. Cevrimici kurslar, temelde ingilizce olarak
hazirlanmaktadir ve terciimesi yapilabildigi dlctide
diger dillere de terclime edilmektedir. Halihazirda
HELP E-egitim Platformu’nda 35 cevrimici kurs ve bu
kurslarin 170 dilde tercimesi yapiimig ulusal stirim-
leri yer almaktadir.

Bu genelagiklamalarsonrasinda, ¢alismamizin bun-
dan sonraki bolimlerinde ise sirasiyla, 1 Ocak 2020
tarihi itibariyle Ulkemizde uygulanmaya baslanan
“Tlirkiye’de Siginmacilar, Gicmenler ve insan Tica-

The Committee of Ministers of the Council of Europe
(CoE) adopted the recommendation numbered CM/
Rec 2004(4) entitled “the European Convention on
Human Rights in University Education and Profes-
sional Training”. Council of Europe Human Rights
Education for Legal Professionals (HELP), which is
envisaged to be established with this Recommenda-
tion that is also the “birth certificate of HELP”, essen-
tially pursues the goal that legal professionals apply
the European human rights standards in their daily
work. Within this scope, the main objective of HELP
is to enable legal professionals to quickly realise the
problems with regard to the human rights in their
daily work and to ensure that they have the capacity
to solve these problems by improving their human
rights reflexes. In order to achieve this goal, the HELP
Unit, with a high level of quality and a practical ap-
proach, upload online courses on HELP E-learning
Platform for the use of legal professionals, which
are prepared as a result of the lengthy, meticulous
and joint work particularly by the CoE professionals ,
academicians who are specialists in their respective
fields, and legal advisors. Online courses are mainly
prepared in English and translated into other lan-
guages to the extent possible. Currently, there are 35
online courses on HELP E-learning Platform and na-
tional versions thereof which are translated into 170
languages.

After these general explanations this study will first
address, in general, the project entitled “Strengthen-
ing the human rights protection of asylum seekers,
migrants and victims of human trafficking in Turkey”
which was started to be implemented in our country

K
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reti Magdurlari Baglaminda insan Haklari Koruma-
sini Guclendirme (Strengthening the human rights
protection of asylum seekers, migrants and victims
of human trafficking in Turkey)” projesine ana hat-
lariyla temas edilecektir. Sonrasinda ise, hdlihazirda
HELP E-egitim Platformu’nda yer alan 35 cevrimici
kurstan, Tlrkce tercimesi ve ulusal adaptasyonu
yapilan ve ozellikle bu proje kapsaminda Ulkemizde
egiticiler (tutor) esliginde cevrimici egitimine basla-
nilmasi planlanan insan Ticareti ile Miicadele ve in-
san Ticareti Magdurlarinin Korunmasi kursuna ana
hatlariyla deginilecektir.

|“TUrkiye'de Siginmacilar, Gocmenler ve insan Tica-
reti Magdurlari Baglaminda insan Haklari Korumasini
Glclendirme” Projesi

A. Genel Olarak, Amag ve Proje Faydalanicilari

Avrupa Birligi (EU) ile Avrupa Konseyi'nin (COE) or-
tak inisiyatifi ve fon saglayicisi oldugu “Bati Balkan-
lar ve Trkiye icin Yatay Destek Il 2019-2022 (Hori-
zontal Facility Il for the Western Balkans and Turkey
2019-2022)” kapsaminda Ulkemiz icin “Turkiye'de
siginmacilar, Gicmenler ve insan Ticareti Magdur-
lar Baglaminda insan Haklari Korumasini Giiclen-

on 1 January 2020. Then, it will address, in general,
among the 35 online courses found in the Help E-
learning Platform and the course of Combatting Traf-
ficking in Human Beings and Protecting its Victims,
whose Turkish translation and national adaptation
is completed and which is planned to be launched for
online training by tutors in Turkey within the scope of
the aforementioned project.

I. The Project entitled “Strengthening the human
rights protection of asylum seekers, migrants and vic-
tims of human trafficking in Turkey”

A.In General, Purpose and Project Beneficiaries

Within the scope of “Horizontal Facility Il for the
Western Balkans and Turkey 2019-2022" which is
a cooperation initiative of and co-funded by the Eu-
ropean union (EU) and the Council of Europe (COE),
the project entitled “Strengthening the human rights
protection of asylum seekers, migrants and victims of
human trafficking in Turkey” was developed for Tur-
key. The project, with a budget of 2.5 Million Euros,
was launched for implementation on 1 January 2020.
The project, whose implementation period is 2.5 years
in total, is estimated to be finalised on 23 May 2022.

Human Rights Education
for Legal Professionals
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dirme (Strengthening the human rights protection
of asylum seekers, migrants and victims of human
trafficking in Turkey)” projesi gelistirilmigtir. 2,5 Mil-
yon Avro butcesi bulunan proje, 1 Ocak 2020 tarihi
itibariyle uygulanmaya baslanmistir. Toplamda 2,5
yil uygulanma siiresi olan projenin, 23 Mayis 2022
tarihinde tamamlanmasi ongorilmektedir. Mezkdr
proje esas olarak, go¢ baglaminda insan haklari koru-
masini ve bu alanda Avrupa standartlarina basvurul-
masini guclendirmeyi hedeflemektedir. Proje ayrica,
Avrupa Konseyi insan Ticaretine Karsi Eylem Sozles-
mesiyoluyla Tlrkiye’de insan ticaretiyle miicadelenin
ve insan ticaretinin engellenmesinin gelistiriimesini
de amaglamaktadir. icisleri Bakanlig1 Goc idaresi Ge-
nel Mudiirlug, Aile, Caligma ve Sosyal Hizmetler Ba-
kanhgl, Adalet Bakanligi, Tlrkiye Adalet Akademisi,
Tirkiye Barolar Birligi, Ttrkiye insan Haklari ve Esitlik
Kurumu, hakimler, cumhuriyet savcilari ve avukat-
lar, kolluk kuvvetleri/giivenlik birimleri, sivil toplum
orgitleri, gdcmenler, siginmacilar, insan ticareti-ka-
cakcihgl magdurlari, ozellikle kadinlar ve cocuklar
olarak savunmasiz durumda olan kimseler proje ya-
rarlaniciiarrolarak karsimiza ¢lkmaktadirlar.

B. Proje Uygulama Adimlari ve Proje Basari Beklentileri

Mezk(r projenin uygulanmasi siirecinde esas olarak,
cok paydash bir isbirligi yaklagimi yoluyla farkli pay-
das kurumlar arasinda diyalogun saglanmasina aza-
mi Ozen gosterilecektir. Kapasitenin gliclendirilmesi
etkinlikleri ise, displinler arasi calisma gruplari, vakia
calismalari, yuvarlak masa toplantilari, dizenli ara-
liklarla yapilacak seminerler/calistaylar ve ilgili pay-

The main objective of the aforementioned projectis to
protect human rights in the context of migration and
to strengthen referral to European standards in this
area. The project further pursues the goal of improv-
ing the fight against human trafficking and preven-
tion of human trafficking in Turkey with the Council
of Europe Convention on Action against Trafficking
in Human Beings. Directorate-General of Migration
Management of the Ministry of Interior, the Ministry
of Family, Labour and Social Services, the Ministry
of Justice, Justice Academy of Turkey, The Union of
Turkish Bars Association, Human Rights and Equal-
ity Institution of Turkey, judges, public prosecutors
and lawyers, law enforcement units/security forces,
non-governmental organisations, migrants, asylum-
seekers, victims of human trafficking-smuggling,
vulnerable persons, particularly women and children,
are the beneficiaries of the project.

B. Project Implementation Steps and Project’s Success
Expectations

Essentially, ensuring dialogue among various stake-
holder institutions with the approach of multi-stake-
holder cooperation will be of utmost importance dur-
ing the implementation period of the projectin ques-
tion. Capacity-building activities, on the other hand,
will consist of interdisciplinary working groups, case
studies, roundtable meetings, seminars/workshops
which will be held periodically and HELP training ses-
sions which will be developed by relevant stakehold-
ers and experts, one-to-one exchange programs, and
mini scholarships. With regard to the project’s suc-
cess expectations, first of all, the comprehensive and
reintegrative institutional approach will be able to
contribute to the fight against human trafficking in
Turkey particularly in line with the recommendations
of the Group of Experts on Action against Trafficking
in Human Beings (GRETA). Particularly in the context
of migration, it will be ensured that there is an im-
provement in the implementations in relation to the
prevention of human trafficking with the victim pro-
tection strategies. In the context of migration, human
rights standards of different stakeholders, particular-
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daglar ve uzmanlarla gerceklestirilecek HELP egitim-
leri, birebir degisim programlari ve mini burslardan
olusacaktir. Proje basari beklentilerine baktigimizda
ise; herseyden once kapsamli ve buttnlegtirici ku-
rumsal yaklasim ozellikle insan Ticaretiyle Miicadele
Uzmanlar Grubu’nun (GRETA) tavsiye kararlari dog-
rultusunda, Tlrkiye’de insan ticareti ile miicadeleye
katki saglayabilecektir. Ozellikle de gb¢ baglaminda,
magdur koruma stratejileri ile insan ticaretini on-
lemeye doniik uygulamalarda gelisme saglanmasi
mimkin olacaktir. Go¢ baglaminda, farkli paydasla-
rin ozellikle de kadinlar ve savunmasiz gruplarla ilgili
insan haklari standartlari yiikseltilecek; ilave olarak
da gocmen kacakeiligina yonelik olarak insan haklari
ile gliclendirilmig bir yaklagim gelistirilecektir.

II. HELP Cevrimici Kursu insan Ticareti ile Miicadele ve
insan Ticareti Magdurlarinin Korunmast (HELP online
course on Combating Trafficking in Human Beings
and Protecting its Victims)

A. Arka Plan ve Amag

insan haklarinin agir bir ihlali olarak insan ticareti,
ciddi bir suc tipidir. Binlerce magduru etkileyen bu
sug tipi, aynt zamanda insan haklarini ve demokratik
toplumlarin temel degerlerini tehdit etmektedir. Oz
itibariyle insanliga yonelik bu strekli saldirya karsl
mucadele, Avrupa Konseyi (AK) insan haklari ve insan
onuru adina miicadele ettigi bir dizi alandan birini
teskil etmektedir. insan ticareti, magdurlarinin tuza-
ga distriilmesi ile adeta diinya capinda eski kdle ti-
caretinin modern bir goérintmu olarak karsimiza ¢ik-
maktadir.1980’lerin sonlarindan bu yana AK, insan ti-

lywomen and vulnerable groups, will be raised and in
addition, an approach that is strengthened with the
human rights will be developed with regard to mi-
grantsmuggling.

[Il. HELP online course on Combating Trafficking in
Human Beings and Protecting its Victims

A.Background and Purpose

Human trafficking, as a serious violation of human
rights, is a serious type of offence. This type of offence,
which influences thousands of victims, also threatens
the human rights and fundamental values of demo-
cratic societies. Combatting this constant aggression,
which, in essence, is directed to human beings, is one
of the areas where the Council of Europe (CoE) fights
in the name of human rights and human dignity. Hu-
man trafficking stands as the modern appearance of
the former slave trading as its victims fall into a trap
worldwide. Since the late 1980s, the CoE has taken
a series of initiatives to combat human trafficking.
These efforts resulted in the adoption of “Council of
Europe Convention on Action against Trafficking in
Human Beings” (the COE Convention) in May 2005,
which entered into force on 1 February 2008. This
convention, beyond criminalising human trafficking
and prosecuting human traffickers, puts forth positive
liabilities for the COE Member States to take effective
measures in order to prevent human trafficking, safe-
guard the rights of victims of human trafficking, and
to cooperate internationally and with the civil society
for these purposes. This Convention is still in effect in
46 of the 47 CoE member states and in Belarus. Tur-
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caretiyle micadelede bir dizi girisimde bulunmustur.
Bu cabalar, 1 Subat 2008'de yiriirliige giren “Avrupa
Konseyi insan Ticaretine Karsi Eylem Sozlesmesi”nin
(CoE Sbzlegmesi) Mayis 2005'te kabul edilmesiyle
sonuclanmigtir. Bu Sozlesme insan ticaretinin krimi-
nalize edilmesinin ve insan tacirlerinin yargilanmasi-
nin Otesinde, insan ticaretini 6nlemek, insan ticareti
magdurlarinin haklarini korumak ve bu amaclarla
uluslararasi ve sivil toplumla isbirligine gitmek icin
etkili onlemler almak konusunda AK Uyesi Devletler
bakimindan pozitif yakimlullklere yer vermektedir.
Bu Sozlesme hdlen 47 AK Uye Ulkesinin 46’sinda ve
Belarus'ta da ydirUrliktedir. Ulkemiz de Sézlesme'yi
19 Mart 2009 tarihinde imzalamis ve 1 Eylll 2016 ta-
rininden itibaren yirirliige koymustur. 2017 yilinda
gelistirilen kurs, CoE SOzlesmesi'nin yani sira, Avru-
pa insan Haklar Mahkemesi ictihadini ve her zaman
insan ticareti magdurlarinin korunmasina odaklanan
diger uluslararasi yasal belgeleri ve ulusal iyi uygula-
malari; sunumlar, interaktif ekranlar, bilgi testleri ve
yansitici alistirmalar kullanarak pratik bir sekilde ele
almaktadir.

B. Hedef Kitle ve Kurs icerigi

Bu Ucretsiz cevrimici kurs 6ncelikle tim hukuk pro-
fesyonellerine (hakimler, savcilar, avukatlar, mahke-
me personeli, il-go¢ uzmanlari), kolluk kuvvetlerine,
diger devlet otoritelerine ve insan ticaretinden mag-
dur olan kisilerle ilgilenen sivil toplum kuruluglarina
(STK-NGO) yoneliktir. Kurs, COE Sozlesmesi kapsa-
minda gelistirilen standartlari, hukuk profesyonelle-
rini glnltk caligmalarinda etkili bir sekilde uygulaya-
cak sekilde donatmak Uzere tasarlanmistir. Bu tcret-
sizcevrimici kursta sirastyla asagida yer alan kavram-
lar ve konular ayrintili bir sekilde ele alinmaktadir: 1.
Girig ve yasal cerceve: insan ticareti sorunu, Avrupa
Konseyi’nin yaklagimi, COE SOzlesmesi ve uygulan-
masinin takibi. 2. Tanimlar ve yasal kavramlar: CoE
Sézlesmesi’nde ve ilgili diger uluslararasi belgelerde
yer alan tanimlar ve yasal kavramlar. 3. insan ticareti
magdurlarinin belirlenmesi: magdurlarin kimliginin
belirlenmesinin 6nemi, Devletlerin magdurlarin kim-
liklerini belirleme gorevi, magdurlarin kimliklerinin

key also signed the Convention on 19 March 2009 and
putitintoforce on 1 September 2016. The course, de-
veloped in 2017, practically addresses the case-law of
the European Court of Human Rights and other inter-
national legal documents and national good-practic-
es which focus on the constant protection of victims
of human trafficking, as well as the CoE Convention,
with use of presentations, interactive displays, quiz-
zes and reflective exercises.

B. Target Audience and Content of the Course

This free online course is primarily for the legal pro-
fessionals (judges, prosecutors, lawyers, court staff,
provincial migration experts), law enforcement units,
other state authorities and non-governmental or-
ganisations (NGOs) working for victims of human
trafficking. The course is designed to enable legal
professionals to effectively apply the standards de-
veloped under the CoE Convention in their daily work.
This free online course addresses the following con-
cepts and topics in detail in the following order: 1. In-
troduction and legal framework: the issue of human
trafficking, the approach of the Council of Europe, the
CoE Convention and the follow-up of its implementa-
tion. 2. Definitions and legal concepts: definitions and
legal concepts found in the COE Convention and other
relevant international documents. 3. Identification of
victims of human trafficking: the importance of the
identification of the victims, States’ duty to identify
the victims, cooperation with the NGOs in the iden-
tification of the victims. 4. Aid to victims of human
trafficking: aid and support rights of victims and li-
abilities of the relevant States, the impacts of trauma
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belirlenmesi konusunda STK'lar ile igbirligi. 4. insan
ticareti magdurlarina yardim: magdurlarin yardim
ve destek haklarr ve ilgili Devletlerin yikimIilik-
leri, travma ve magduriyetin magdurlarin fiziksel ve
zihinsel saglig lizerindeki etkileri, Devletlerin mag-
durlara vermesi gereken asgari bakim standartlari,
toparlanma hakki/distinme sireci ve uygulama ku-
rallari, insan ticareti magdurlarina gecici oturma izni
verilmesiicinasgarisartlar. 5. Cezalandirmama ilkesi:
Cezalandirmama ilkesinin yasal niteligi ve kapsami,
cocuk davalarina ve yetiskin davalarina bu ilkenin
uygulanmasinin farki, zorlamanin/manevi cebrin an-
lami, Devletlerin bu ilkeyi uygulama yiakimldlGkleri.
6. Sorusturma, Kovusturma ve magdurlarin haklari:
insan ticareti davalarinda sorusturma ve kovustur-
ma ozellikleri, magdurlarin ve taniklarin korunma-
sinin ve hukuki yardimlarinin énemi, baslangictan
beri varliklarin ele gecirilmesinin ve glivence altina
alinmasinin énemi. 7. Cezalandirma: yaptirimliarin
agirligina karar verirken goz éniinde bulundurulmasi
gereken kriterler: ceza, genel dnleme, 6zel 6nleme ve
tazminat. 8. insan ticareti magdurlari icin tazminat:
insan ticareti davalarinda tazminatin énemi, tazmi-
natin kapsamindaki maddi ve maddi olmayan/mane-
vi zararlar, tazminat kaynagi (fail veya Devlet). 9. iade
ve geri gonderme: Uluslararasi standartlar, geri gon-
derilen cocuk magdurlar icin giivenli, onurlu ve terci-
hen gonllu iade sartlari, geri gondermeme ilkesi.

C. Kursun Gelistirilmesi ve Ucretsiz Cevrimici Kursa
Erigim

Kurs, HELP metodolojisi kullanilarak HELP kapsamin-
da gelistirilmistir. Kurs halihazirda, ingilizce, Arapca,
Turkge, Sirpca ve Rusca dillerinde kullanicilarin istifa-
desine sunulmaktadir. Yukarida anilan proje kapsa-
minda kursun, egiticiler esliginde Ulkemizde dzellikle
hakimlere, savcilara, avukatlara, mahkeme perso-
neline ve il-gd¢ uzmanlarina yonelik olarak yakin
zamanda egitiminin verilmesi planlanmaktadir. Bu
ticretsiz cevrimici kursa dogrudan erismek icin http:/
help.elearning.ext.coe.int/course/view.php?id=1936.
baglantisini takip edebilirsiniz.

and victimisation on the physical and mental health
of the victims, minimum care standards that States
should provide to victims, right to recovery/reflection
period and implementation rules, minimum require-
ments to grant residential permitto victims of human
trafficking. 5. Principle of non-penalisation: the legal
status and scope of the principle of non-penalisation,
the difference in the implementation of this principle
in minors’ cases and adults’ cases, the meaning of
force/compulsion, liabilities of States to implement
this principle. 6. Investigation, Prosecution and rights
of victims: characteristics of investigation and pros-
ecution in cases of human trafficking, the importance
of the protection of and legal aid to the victims and
witnesses, the importance of seizing and guarantee-
ing assets from the outset. 7. Penalisation: criteria
that need to be taken into consideration when decid-
ing on the severity of the sanctions: penalty, general
prevention, special prevention and compensation. 8.
Compensation for the victims of human trafficking:
the importance of compensation in the cases of hu-
man trafficking, pecuniary and non-pecuniary dam-
ages under the scope of the compensation, source of
compensation (the perpetrator or the State). 9. Return
and refoulement: international standards, safe, digni-
fied and preferably voluntary return conditions for the
refouled minor victims, the principle of non-refoule-
ment.

C. Development of the Course and Access to Free On-
line Course

The course was developed within the scope of HELP
with use of the HELP methodology . The course is
available in English, Arabic, Turkish, Serbian and Rus-
sian. Within the scope of the aforementioned project,
the course is planned to be delivered as a training in
the near future to particularly judges, prosecutors,
lawyers, court staff and provincial migration profes-
sionals by tutors in Turkey.

You can follow the link below to directly access this

free online course: http://help.elearning.ext.coe.int/
course/view.php?id=1936.
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EUROPEAN UNION TOWARDS SERVICE

ABROAD IN CIVIL OR COMMERCIAL MATTERS

Tebligat, yargilama slrecinin en onemli unsurlarin-
dandir. Zira muhatap, hakkinda dava acildigindan ya
da baska bir hukuki islem baslatildigindan tebligat
yoluyla haberdar olur. Bu nedenle tebligatin usuliine
uygun olarak yerine getirilmesi ve bunun belgelen-
mesi, yargilama sirecinin devami ve verilecek kararin
gecerliligi acisindan son derece 6nemli bir husustur.

Mevzuatimizda 7201 sayili Tebligat Kanunu ve Teb-
ligat Kanununun Uygulamasina Dair Yonetmelik'te
yurtdigl tebligata iligkin diizenlemeler bulunmakta-
dir. 7201 sayili Tebligat Kanunu’nun 25, 25/a, 26 ve
27. maddeleri ile Tebligat Kanununun Uygulamasina
Dair Yonetmelik’in 38 ila 47. maddeleri Tirkiye’den
yabanci Ulkelere ve yabanci ilkelerden Tiirkiye'ye ya-
pilacak tebligata iliskin hliklmler icermektedir.

Tebligat, devletlerin yargl
yetkisine iligkin bir konu
oldugundan yurtdisi teb-
ligat isleminin talep edi-
len dlkenin kanunlarina
goOre yapilmast zorunludur
ve mevzuat dizenlemeleri
ilkeden dlkeye degisiklik
gostermektedir. Devletle-
rin mevzuat ve uygulama-
larindaki farkliliklar, tebli-
gat konusunda sorunlara
yol acabilmektedir. Farklilik arz eden mevzuatlar ve
uygulamadan kaynakli sorunlari ¢cozmek icin devlet-
lerarasindatebligata iligkin ikiliya da cok tarafli ulus-
lararasi s6zlesmeler akdedilmistir.

Ulkemiz agisindan tebligata iligkin mevzuatimizin
ilgili maddelerinin yani sira, taraf oldugumuz “1954
tarihli Hukuk Usullerine Dair Lahey Sozlesmesi” (bun-
dan boyle 1954 tarihli Sozlesme olarak anilacaktir)
ve “1965 tarihli Hukuki ve Ticari Konularda Adli ve
Gayri Adli Belgelerin Yabanci Memleketlerde Tebligi-
ne Dair Lahey Sozlesmesi” (bundan boyle 1965 tarihli
S6zlegme olarak anilacaktir) ile TUrkiye’nin tebligat
konusunda yabanc tlkelerle imzalamis oldugu ikili

Service is one of the most important elements of the
legal proceedings, since the addressee is informed via
service process about opening a case or initiation of
another legal transaction. For this reason, it is very
important to execute the service in due form and to
certify this process in terms of the continuation of the
legal proceedings and the necessity of the decision to
be given.

In our legislation, there are legal arrangements to-
wards serviceabroadinthe Law on Notifications num-
bered 7201 and the Regulation on the Application of
the Law on Notifications. The Articles 25, 25/a, 26 and
27 of the Law on Notifications numbered 7201 and
the Articles 38 to 47 of the Regulation on the Appli-
cation of the Law on Notifications include provisions
related with service from Turkey to foreign countries
and service from foreign
countries to Turkey.

As the service process is
related with the jurisdic-
tion of the states, the pro-
cedure of service abroad
must be carried out in ac-
cordance with the laws of
the requested state, and
the legislations on this is-
sue differ from country to
country. The differences
in the legislations and applications of the states cre-
ate problems in service process. In order to solve prob-
lems originated from the different legislations and
applications, bilateral or multilateral agreements on
service were concluded among the states.

Besides of the relevant articles of our legislation to-
wards service in terms of our country, with “the
Hague Convention on Civil Procedure dated 1954”
(hereinafter referred to as the Convention dated 1954)
and “the Hague Convention on the Service Abroad of
Judicial and Extrajudicial Documents in Civil or Com-
mercial Matters dated 1965” (hereinafter referred to
as the Convention dated 1965) of which Turkey is a
party, the bilateral agreements on service concluded

m
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sozlesmeler, yabancilik unsuru bulunan tebligat is-
lemlerinin kaynaklari arasindadir. ikili veya cok tarafii
anlagsma ve sozlesme bulunmuyor ise uluslararasi
tebligat islemleri karsiliklilik ilkesi cercevesinde ger-
ceklestirilmektedir.

Tirkiye ile tebligatin yapilacagi iilke arasinda hem
ikili hem de cok tarafii s6zlesme varsa kural olarak ¢ok
tarafll sozlesmenin uygulanmasi, ancak ikili anlag-
mada cok tarafll s6zlesmelere nazaran tebligatl ko-
laylastiran ayri ve 6zel bir hiikim bulunmasi halinde,
ikili anlagma hukumlerinin uygulanmasi, tereddut
halinde ise yine ikili anlagmaya gére iglem yapiimasi-
nin daha uygun olacagl degerlendirilmektedir.

1954 tarihli S6zlesmenin 1 ila 7. maddeleri arasinda
tebligat hususu dlzenlenmistir. Ancak 1965 tarih-
li S6zlesme her iki sozlesmeye taraf olan devletler
arasinda ozel nitelikte hikimler tasimasi nedeniyle,
bahsi gecen sozlesmelere taraf olan devletler baki-
mindan tebligat hukimleri 1965 tarihli S6zlesmeye
gore yapilir. 1965 tarihli Sozlesmenin 2.maddesi uya-
rinca tebligatin daha cabuk ve kolay yapilmasini sag-
lamak amaciyla taraf devletlerin teblig taleplerini ka-
bul etmek ve Sozlesmenin 3 ila 6. maddeleri uyarinca
yapiimasi geren islemleri yapmak Uizere taraf devlet-
lerde Merkezi Makamlar ihdas edilmistir. Adalet Ba-
kanhigi Dis iliskiler ve Avrupa Birligi Genel MiidrlGg(
1965 tarihli Sozlesmenin uygulanmasinda “Merkezi
Makam” olarak gorev yapmaktadir. Diger taraf {l-
kelerin Merkezi Makamlari ve yazisma dilleri “Huku-
ki Alanda Uluslararasi Adli Tebligat isleri” konulu ve
63/3 sayili Genelgemiz Ek (2)'de yer almaktadir.

7201 sayili Kanun’un 25/a maddesi uyarinca, sadece
Tlrk vatandaslarina yapilacak tebligat ve kazai mer-
cilerce ¢ikartilacak tebligatin teblig evrakinin Adalet

between Turkey and foreign countries are among
the sources of service abroad procedures. In case that
there are not any bilateral or multilateral treaties and
agreements, the international service procedures are
carried out within the framework of the principle of
reciprocity.

If there are both bilateral and multilateral agree-
ments between Turkey and the country to be served,
the multilateral agreement is applied as a rule. How-
ever, if there is a unique and special provision - facili-
tating the service procedure - in the bilateral agree-
ment when compared with multilateral agreements,
the provisions of the bilateral agreement are applied.
In case of hesitation, it is possible to carry out the pro-
cedure inaccordance with the bilateral agreement.

The service procedure is enacted in Convention dated
1954 in articles 1 to 7. However, as the Convention
dated 1965 includes special provisions, the provisions
on service process are applied based on the Conven-
tion dated 1965 in terms of the states which are par-
ties of both conventions. In accordance with the Ar-
ticle 2 of the Convention dated 1965, each Contracting
State shall designate a Central Authority which will
undertake to receive requests for service coming from
other Contracting States and to proceed in conformity
with the provisions of Articles 3 to 6. The Directorate
General for Foreign Relations and European uUnion
Affairs of the Ministry of Justice performs its duty as
“the Central Authority” related with the application of
the Convention dated 1965. The Central Authorities of
other Contracting States and the official languages for
correspondence are included in the Annex (2) of our
Circular on “International Service Procedures in Civil
Matters” numbered 63/3.

In accordance with the Article 25/a of the Law num-
bered 7201, it is possible for the documents, to be
served only to the Turkish citizens and to be prepared
by the judicial authorities, to be sent directly to Turk-
ish Embassies or Consulates in the foreign countries
without the mediation of the Ministry of justice. Ex-
cept for this; necessary procedures related with the
requests for service to be made for foreigners resident
in foreign countries in accordance with the Articles
25 and 25/a of the Law numbered 7201; requests for
service to be made in accordance with the Conven-
tion dated 1954, the Convention dated 1965 and bi-
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Bakanligi araci kilinmaksizin o yerdeki Tiirk Biytikel-
ciligi veya Konsolosluguna dogrudan génderilmesi
mumkinddr. Bunun diginda; 7201 sayill Kanun’un
25 ve 25/a maddeleri uyarinca yabanci Glkelerde bu-
lunan yabanci kisilere yapilacak tebligat talepleri,
1954 tarihli S6zlesme ve 1965 tarihli S6zlegme ile ikili
sozlesmeler uyarinca yapiimasi istenen tebligat ta-
lepleri, Konsolosluk iliskileri cercevesinde diplomatik
ayricalik ve bagisikliktan yararlanmalari kabul edilen
ve Tlrkiye’de yabanci bir devletin temsilcisi sifatiyla
gorevli bulunan buytkelciler, elciler, maslahatguzar-
lar, yabanci elcilik mlstesar ve katipleri, elcilik ata-
seleri ile bu gorevde bulunanlarin esleri, yanlarinda
bulunan cocuklari ve diger aile fertlerine Tebligat Ka-
nununun Uygulamasina Dair Yonetmelik’in 45. mad-
desinin 4. fikras! uyarinca yapiimasl istenen tebligat
talepleri, 7201 sayili
Kanun’un 27. mad-
desi uyarinca yabanci
memleketlerde resmi
bir vazife ile bulunan
Tirk memurlarina ve
yabanci memleket-
lerde bulunan askeri
sahislara  yapilacak
tebligat talepleri,
Tlrkiye’de  bulunan
yabanci bir devlet temsilciliginde memur, s6zlesme-
li eleman veya terciman gibi sifatlarda ¢alisan Turk
vatandaslarina veya diplomatik ayricaligi olmayan
diger kisilere yapilacak tebligat talepleri icin gerek-
li islemler, Merkezi Makam sifatiyla Adalet Bakanhgl
Dig iligkiler ve Avrupa Birligi Genel Midirligt aracili-
giyla ylritilmektedir.

1965 tarihli Sozlesme kapsamindaki tebligat evraki,
anilan Sézlesme’nin ekini tegkil eden drnege uygun
olarak hazirlanan talepname ile bu talepnameye ek-
lenen teblig belgelerinden olusur. Dort sayfadan olu-
san bu talepnamenin 63/3 sayili Genelge Ek (3)’te yer
alan 6rnege uygun olmasi gerekmektedir.

1965 tarihli S6zlesmenin tanidigi tebligatyollarindan
biri de dogrudan posta yolu ile tebligattir. Bu yonte-
me 10. maddeye cekince koymayan devletler yonin-
den basvurulabilir. TUrkiye, 10. maddedeki tebligat

lateral agreements; requests for service to be made
for ambassadors, envoys, chargé d’affaires, minister
counsellors and clerks in the embassies, attaché - as-
signed in Turkey in the capacity of the representative
of a foreign state and regarded to be benefited from
diplomatic privileges and immunities within the
framework of consular relations - and their spouses,
children and other members of families in accordance
with the paragraph 4 of the Article 45 of the Regula-
tion on the Application of the Law on Notifications;
requests for service to be made for Turkish public ser-
vants, officially assigned in foreign countries,and mil-
itary officers in foreign countries in accordance with
the Article 27 of the Law numbered 7201; requests for
service to be made for Turkish citizens, working in the
foreign representative offices in Turkey in the capac-
ity of officer, contracted employee or interpreter, etc.,
and other persons
without being sub-
jected to diplomatic
privileges; are carried
out by means of the
Directorate  General
for Foreign Relations
and European union
Affairs of the Minis-
try of Justice, acting
in the capacity of the
Central Authority.

The documents to be served within the scope of the
Convention dated 1965 consists of a request for ser-
vice, prepared in conformity with the sample in the
Annex to the Convention, and certificates of service,
attached to this request. This request, which consists
of four pages, is required to be prepared in conformity
with the sample in the Annex (3) of the Circular num-
bered 63/3.

one of the means for service, provided for in the Con-
vention dated 1965, is the service through direct
postal channels. This method can be applied in terms
of the states, which do not make a reservation to the
Article 10. Turkey made a reservation to the Article 10
and stated that our country did not accept the method
for service in this article. In accordance with the Ar-
ticle 10/a of the Convention dated 1965, states (listed
in Annex (5) of the Circular numbered 63/3) acknow!-
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yontemini kabul etmeyecegini bu maddeye koydugu
cekince ile belirtmis durumdadir. 1965 tarihli Soz-
lesmenin 10/a maddesi uyarinca (63/3 sayili Genelge
Ek (5)’te yer alan devletler), tilkelerinde muhataplara
dogrudan posta vasitaslyla tebligat yapiimasini kabul
etmislerdir. Buna gore tebligi cikaracak yetkili mercii
tarafindan, tebligiistenen belgelerin Tiirkce terclime-
si ile muhatabin dilinde yapilmig cevirisi talepname
ekineilistirilerek, Adalet Bakanlgi aract kilinmaksizin
iadeli taahhitli posta yolu ile dogrudan muhatabin
adresine gonderilmesi mimk{ndr.

Ulkemizin, 1965 tarihli Sézlesmenin 15. maddesi
uyarinca yaptigl beyana gore, yurtdisinda tebligatin
yapildigr anlasilir ve génderme tarihinden itibaren 6
aydan fazla zaman ge¢mis bulunursa, tebligatin ya-
pildigini bildiren teblig tasdiknamesi elde edilemese
bile mahkeme, Tiirkiye'deki dava ile ilgili kararini ve-
rebilecektir.

1965 tarihli Sozlesmenin 16. maddesine gore, adli bir
belge teblig edilmek (izere yabanci devlet makamlari-
na gonderilmis ve mahkemeye gelmeyen davali aley-
hine karar verilmis ise davalinin belgeden veya kanun
yollarina miracaat etmek icin mahkeme kararindan

zamaninda haberdar olmamasi ve daval tarafindan
ileri strllen def’ilerin dayanaktan yoksun bulunma-
mas! halinde hakim, kanun yollarina miracaatini
saglamak Uzere, siire asiminin davali hakkindaki so-
nuclarini kaldirabilir. Tlrkiye, 16. maddenin 2. fikra-
SI uyarinca yaptigl beyan ile bu maddede belirtilen
taleplerin kararin verildigi tarihten itibaren bir sene
icinde ileri stirilmemesi halinde kabul edilmeyecegi-
ni agiklamistir.

Konunun Avrupa Birligi acisindan yirirliikte olan

edged the judicial documents to be served directly
to the addressees in their own countries by postal
channels. Accordingly, it is possible for the competent
authorities to send the documents, requested to be
served, by means of attaching Turkish translations of
the documents and translations into the language of
the addressee to the request, to the address of the re-
[ated person directly through registered postal chan-
nels without the channels of the Ministry of Justice.

According to the declaration made by our country in
accordance with the Article 15 of the Convention dat-
ed 1965; if the document was transmitted and served
abroad and if a period of time of not less than six
months has elapsed since the date of the transmis-
sion and service of the document, even if no certificate
of service has been received, the court may give judg-
ment related with the particular case in Turkey.

According to the Article 16 of the Convention dated
1965; when a judicial document has been transmit-
ted abroad for the purpose of service and a judgment
has been given against a defendant who has not ap-
peared, the judge shall have the power to relieve the
defendant from the effects of the expiration of the
time for appeal from the judgment, if the defendant
did not have knowledge of the document in sufficient
time to defend or knowledge of the judgment in suf-
ficient time to appeal, and if the defendant has dis-
closed a prima facie defense to the action on the mer-
its. With its declaration made in accordance with the
paragraph 2 of the Article 16,

Turkey declared that the application related with the
requests in this article will not be accepted if it is filed
after the expiration of one-year time following the
date of the judgment.

The legal arrangement on this issue, which is in force
in terms of the European Union, is “the Council Reg-
ulation No. 1393/2007 of 13 November 2007 on the
Service in the Member States of Judicial and Extra-
judicial Documents in Civil or Commercial Matters”.
The Regulation entered into force for the first time
with the Council Regulation No. 1348/2000 of 29 May
2000 in European Union law; but it was repealed with
the Regulation No. 1393/2007 of the European Par-
liament and of the Council of 13 November 2007, and
various amendments were made.

The Regulation is applied in civil and commercial

INTERNATIONAL LAW BULLETIN

ra



HUKUKI VE TICART KONULARDA YURTDISI TEBLIGATA ILISKIN

Zeliha INCE

TURKIYE VE AVRUPA BIRLIGI DUZENLEMELERI

dlizenlemesi ise “Uye Devletlerde Hukuki ve Ticari
Konularda AdIi ve Gayri AdIi Belgelerin Tebligine ilis-
kin 13 Kasim 2007 tarih ve 1393/2007 saylill Konsey
Tizugl” dir. Tliziik ilk olarak 29 Mayis 2000 tarih ve
1348/2000 say!li Konsey Tiiziigii ile Avrupa Birligi hu-
kukunda yUrtrluge girmis olup, daha sonra 13 Kasim
2007 tarihli ve 1393/2007 sayili Avrupa Parlamento-
su ve Konsey Tiiz(gU ile degistirilmis, cesitli iyilestir-
meleryapiimistir.

TUzlk, adli veya gayri adli belgelerin tebligi icin bel-
genin bir Uye Devletten digerine génderilmesi gere-
ken hukukive ticari konularda uygulanir. Tizlk; gelir,
gumrik veya idari konularda veya devlet otoritesinin
kullaniimasindaki eylem veya ihmallerinden dogan
sorumluluk konularinda uygulanmaz. Tebligat bel-
gesindeki muhatabin adresinin bilinmemesi duru-
munda da Tuzik uygulanmaz.

Tlzlk, Uye Devletler tarafindan yapilan ikili veya cok
tarafiranlagmalarda veya dizenlemelerde ve ozellikle
1968 Briiksel Sozlesmesi Protokolu IV. madde ile 15
Kasim 1965 Lahey S6zlesmesi'nde yer alan hikimle-
rin Uzerinde gecerlidir. TUzuk, Uye Devletlerin belge-
lerin hizlandiriimasi veya iletilmesini basitlestirmek
icin anlasma veya dizenlemeler yapmasini veya so-
nuclandirmasini engellemez. Ancak bu diizenlemele-
rin Tliziige uygun olmasi gerekmektedir.

Tizlk, Uye Devletler arasinda hukuki ve ticari konu-
lardaadlive gayriadlibelgelerintebliginiiyilestirmeyi
ve hizlandirmayr amaclamakta olup, Uye Devletlerin
belirledigi “gdnderici kurumlar” ve “alict kurumlar”
araciliglyla belgelerin tebligine iliskin genel diizenle-
melericermektedir. Gonderici kurumlar, baska bir Uye
Devlette teblig edilecek olan adli veya gayri adli bel-
gelerin iletilmesinde yetkilidir. Alici kurumilar, bagka
bir Uye Devletten adli veya gayri adli belgelerin alin-
masl! konusunda yetkilidir. Tlziik uyarinca, Uye Dev-
letlerde Merkezi Makamin da ihdasi gerekmekte olup,
bu makamlar génderici kurumlara bilgi saglamaktan
ve teblig icin belgelerin iletimi sirasinda ortaya clka-
bilecek sorunlara ¢6zim aramaktan sorumludur.

Tuziikte, cerceve kurallar ve usuller belirlenmis olup,
Uye Devletler Tiiziigi ic hukuklari bakimindan yon-
tem olarak takip etmekte serbesttir. Avrupa Birligi
Uyesi bircok devletin adli belgeleri tebligine iligkin

matters where a judicial or an extrajudicial document
needs to be submitted from one Member State to
another for its service. The Regulation is not applied
to revenue, customs or administrative matters or li-
ability matters arising from actions or omissions in
the exercise of state authority. The Regulation also is
notapplied in circumstances where the address of the
person to be served with the document is not known.

The Regulation prevails over provisions contained
in the bilateral or multilateral agreements or ar-
rangements concluded by the Member States, and
in particular Article IV of the Protocol to the Brussels
Convention of 1968 and the Hague Convention of 15
November 1965. The regulation does not preclude in-
dividual Member States from maintaining or conclud-
ing agreements or arrangements to expedite further
or simplify the transmission of documents. However,
such arrangements need to be compatible with the
Regulation.

The purpose of the Regulation is to improve and ex-
pedite the service of judicial and extrajudicial docu-
ments between the Member States in civil and com-
mercial matters and provides for general provisions
on service of documents via “transmitting agencies”
and “receiving agencies” designated by the Member
States. Transmitting agencies are competent for the
transmission of judicial or extrajudicial documents to
be served in another Member State. Receiving agen-
cies are competent for the receipt of judicial or extra-
judicial documents from another Member State. In
accordance with the regulation, a Central Body needs
to be designated by the Member States which shall be
responsible for supplying information to the trans-
mitting agencies and seeking solutions to any diffi-
culties which may arise during transmission of docu-
ments for service.

The Regulation governs framework rules and pro-
cedures and the Member States are free to follow up
this Regulation with any method in accordance with
their domestic law. Most of the Member States of the
European Union have different implementations as
regards the service of judicial documents.

The Regulation is applicable in all Member States
of the European uUnion, including Denmark, which
confirmed its will to implement the content of the
Regulation by way of a declaration based on a paral-
lel agreement signed with the European Communi-
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uygulamalari birbirinden farklilik arz etmektedir.

Tlziik, Avrupa Toplulugu ile imzalanan paralel bir
anlagmaya dayanan bir bildirgeyle, Tiziigiin icerigini
uygulama niyetini dogrulayan banimarka da dahil ol-
mak tizere, tim Avrupa Birligi Uye Devletleri arasinda
uygulanir. Tiziik, muhatabin Avrupa Birligi tyesi bas-
ka bir devlette ikamet ettigi her durumda gecerlidir.

Tlzuk, mahkeme celbi veya temyiz talebi gibi belge-
lerin, savunma beyanlarinin, ihtiyati tedbirlerin veya
basvuru sahibinin ikamet etmedigi Avrupa Birligi Gl-
kesinde sunulmasi gereken noter senedi gibi belge-
lerin tebligi taleplerinde uygulanir. Tiiziige gbre bir
belgenin teblig tarihi, muhatap Uye Devletin kanun-
larina gore teblig edildigi tarihtir.

Uye Devletler, gdnderici ve alici kurumlari ile cografi
yetki alanlarini, Merkezi Makami, iletim belgelerini,
tebligat belgelerini, teblig
masraflarini,  diplomatik
veya konsolosluk makam-
larini ve dava dilekcesi veya
esdeger bir belge gdnde-
rildiginde davalinin  bu-
lunmamasi  durumunda
ne olacagini, bagka bir Uye
Devlete bildirilmek (zere
Avrupa Birligi Komisyo-
nu'na iletirler. Ayrica, bir
belgenin kendi i¢ hukukla-
rina gore belirli bir siire icinde tebliginin zorunlu ol-
dugu halleri de Komisyon’a bildirirler. Komisyon, bil-
gileri Avrupa Birligi Resmi Gazetesi’nde yayinlar ve bu
bilgileri diizenli olarak giinceller.

Alict kurum, Tuzlk ekinde yer alan (Ek: 1) standart
formu kullanarak, gonderici kuruma belgenin alindi-
gl tarihten itibaren yedi giin icinde bir makbuz gon-
derir. Bilgi ve belge eksikligi nedeniyle tebligat talebi
yerine getirilemezse, alict kurum eksik bilgi veya bel-
geleri belirtmek icin en kisa stirede gonderen kurum-
lailetisime gececektir. Talep, Tliziik’teki gerekli resmi
kosullara uygun degilse ya da Tiiziik kapsaminda de-
gilse, Tliziik ekinde (Ek 1) yer alan geri bildirim formu
ile gonderici kuruma iade edilir.

Alici kurum, belgenin tebligini miimkiin olan en kisa
stirede gerceklestirmek ve her hallkarda belgenin

ty. The Regulation is applicable in all circumstances
where the addressee resides in another Member State
of the European union.

The Regulation applies to requests of service of docu-
ments such as a writ of summons or requests for ap-
peal, statements of defense, precautionary measures
or notarial deeds that need to be submitted in the
Member State of the European Union where the ap-
plicant does not reside. According to the Regulation,
the date of service of a document is the date when the
document is served in accordance with the law of the
Member State addressed.

Member States shall provide the Commission of the
European uUnion, to be notified to another Member
State, with the transmitting and receiving agen-
cies and their geographical areas in which they have
jurisdiction, the Central Body, transmission docu-
ments, documents for ser-
vice, costs of service, dip-
lomatic or consular agents
and the procedure when a
defendant does not appear
when a writ of summons
or an equivalent document
is transmitted. In addition,
they shall further provide
the Commission with the
circumstances where a
document must be served
within a limited period of
time in accordance with theirdomesticlaw. The Com-
mission shall publish the information in the Official
Journal of the European Union and update such infor-
mation regularly.

A receiving agency shall, within seven days of receipt,
send a receipt to the transmitting agency using the
standard form set out in the annexes of the Regula-
tion (Annex: 1). Where the request for service can-
not be fulfilled on the basis of missing information
or documents, the receiving agency shall contact the
transmitting agency by the swiftest possible means in
orderto secure the missing information or documents.
Ifthe requestis not compatible with the formal condi-
tions required by the Regulation oris outside the scope
of the Regulation, the request shall be returned to the
transmitting agency together with the notice of return
found in the annexes of the Regulation (Annex 1).
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alindigi tarihten itibaren bir ay icinde teblig etmek
icin gerekli tim adimlari atmaya yetkilidir. Belgenin
alinmasindan itibaren bir ay icinde teblig edileme-
mesi durumunda, alict kurum durumla ilgili olarak
gonderen kurumu derhal bilgilendirecektir.

Bir Uye Devletten gelen adli belgelerin tebligi, diger Uye
Devlette herhangi bir vergi veya masrafa tabii degildir.
Bununla birlikte, basvuru sahibinin bazi masraf ve dde-
melerden sorumlu tutulacagl durumlar da bulunmak-
tadir. Bunlar; adIi bir memura veya génderilen Uye Dev-
letin kanunlari uyarinca yetkili bir kisiye bagvurmak ve
belirli birtebligat yonteminin kullaniimastdurumlaridir.
Dolayisiyla, adli belgelerin tebligi Uye Devletler arasinda
licretsiz olup, ancak hukuki nedenlerden dolayi (teblig
edilecek Uye Devletin kanunlari uyarinca) bir maliyet
varsa veya 0zel bir teblig yontemi uygulanacaksa, bas-
vuru sahibi masrafiari 6demek zorundadir.

Tebligat amaciyla bagka bir Uye Devlete bir dava di-
lekcesi veya esdeger bir belgenin iletilmesi ve dava-
linin adresinin tespit edilememesi halinde ne yapila-
agl Tlzlk'te diizenlenmistir. Buna gore; belge, Uye
Devletin i¢ hukukunda 6ngorlen ve kendi tlkesinde
bulunan kisiler icin gecerli olan yontemle teblig edi-
lir veya belge aslinda TUziglin 6ngdrdigl baska bir
yontemle davallya veya ikametgahina teslim edilip,
tebligat veya teslimat davalinin savunmasiniyapacak
uygun bir zaman birakilarak yapilir. Belirtilen husus-
larin tespiti yapiimadan karar verilemez.

S0z konusu durumlarin tespiti savunma hakkinin in-
lali bakimindan cok 6nemlidir. Avrupa Birligi Adalet
Divani C-325/11 Davasinda, 1393/2007 sayili Tuzl-
glin amacinin Uye Devletler arasinda adli belgelerin
iletilmesi yontemini daha iyi hale getirmek ve siireci

hizlandirmak oldugunu belirtmis; ancak bu durumun
muhataba tebligat yapma yetkisine sahip olanin sa-
vunma hakkini ihlal edecegi anlamina gelmeyecegi-
nin altini ¢izmistir. Kararda, muhataplarin savunma
haklarina halel getirmeksizin, belgelerin etkili ve ve-
rimli bir sekilde teblig edilmesinin garanti edilmesi
gerektigi belirtilmistir.

Tebligat amaciyla bagka bir Uye Devlete bir dava di-
lekcesi veya esdeger bir belgenin iletilip, davaliya
ulagilamamasi ve mahkemece bir karar verilmesi
durumunda; davali savunma yapmak icin yeterli su-

The receiving agency is competent for taking all nec-
essary steps to make the service of the document as
soon as possible, and in any event within one month
of receipt. If the document is not served within one
month of receipt, the receiving state shall immedi-
ately inform the transmitting agency of the situation.

Theservice of judicial documents coming fromaMem-
ber State shall not give rise to any taxes or payments
in another Member State. However, there are also oc-
casions where the applicant shall be responsible for
payments or reimbursements. These are recourse to a
judicial officer orto a person competent under the law
of the Member State addressed and the use of a par-
ticular method of service. Therefore, service of judicial
documents between the Member States is free but if
there is a cost based on legal matters (in accordance
with the law of the Member State addressed) or a par-
ticular method of service is to be used, the applicant
has to pay for the costs.

The Regulation governs the circumstances where a
writof summons or an equivalent documentis trans-
mitted to another Member State for the purpose of
service and the address of the defendant is not deter-
mined. Accordingly, the documents shall be served by
a method prescribed by the internal law of the Mem-
ber State addressed for the service of documents in
domestic actions upon persons who are within its
territory, or the document was actually delivered to
the defendant or to his residence by another method
provided for by this Regulation and the service or the
delivery is effected in sufficient time to enable the de-
fendant to defend. The judgement shall not be ren-
dered until the specified issues are established.

The establishment of these issues is vital for the vio-
lation of the right of defense. The European Court of
Justice stated, in Case no C-325/11, that the purpose
of the Regulation numbered 1393/2007 is to improve
the method of transmission of judicial documents
between the Member States and to expedite the pro-
cess; however, it underlined that this does not mean
that the body competent for serving documents on
the addressee can violate his/her right of defense. In
the Judgment, itis stated that it should be guaranteed
that the documents shall be served effectively and ef-
ficiently and without prejudice to the rights of defense
of the addressees.

When a writ of summons or an equivalent document
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rede belgeden haberdar olmamigsa veya kendinden
kaynakli bir kusur olmaksizin karari temyiz etme-
si icin yeterli stire bulunmuyorsa ya da davali esasa
iligkin hususlar hakkinda onemli bir savunma sebebi
belirtmisse hakim, temyiz slresinin sona ermesinin
etkisinden davaliyr kurtarabilir. Bagvurunun her du-
rumda, davalinin karardan haberdar oldugu makul
bir siire icinde yapilmasi gerekmektedir. Goriildigi
lzere, davalinin temyiz siresinin etkilerinden mah-
kemece kurtarilabilmesi durumu 1965 tarihli S6z-
lesmede de benzer sekilde dlizenlenmistir. Yukarida
aciklandigi gibi, davali kanun yollarina miracaat et-
mek icin mahkeme kararindan zamaninda haberdar
olmaz ve davali tarafindan ileri striilen def’iler daya-
naktan yoksun bulunmaz ise kanun yollarina mura-
caaticin stire agiminin davali agisindan sonuglari ha-
kim tarafindan kaldirilabilir.

Ulkemizin i¢c mevzuati ve taraf oldugu uluslararasi
sozlesmeler uyarinca belirlenen kurallar ve uygula-
malar ile Avrupa Birligi diizenlemesi olan ve yukari-
da agiklanan Tuzik hikimleri benzer dlizenlemeler
icerdigi gibi, Merkezi Makamin gérev tanimi ve “alici
kurum”ile “gonderici kurum” gibi farkli diizenlemeler
iceren durumlar da mevcuttur. Tlizlk, Avrupa Birligi
Uye Devletlerinde 1965 tarihli Sozlesme ve ikili soz-
lesmelerin de Uzerinde gecerlidir. Ulkemiz agisindan
ise yukarida acilandigi gibi, cok tarafli sozlesme olan
1965 tarihli Sozlesme hukumleri ikili sozlesmelerin
uzerinde gecerlidir. Fakat ikili anlagmada tebligati
kolaylastiran ayri ve 6zel hiikim varsa ikili sozlesme
hikdmleri uygulanir. Gorlldigu Uzere, cok tarafli ve
ikili sozlesmelerin uygulanma durumu bakimindan
da Ulkemiz ve Avrupa Birligi uygulamalari farkhlik arz
etmektedir. S6z konusu farkhliklar ve hukuki ve ticari
konularda tebligata iliskin diger hususlar, Ulkemizin
Avrupa Birligi’ne tam Uyeligi durumunda Tiiziik hii-
kiimleri uyarinca diizenlenecektir.

4 j’

has had to be transmitted to another Member State
for the purpose of service and a judgment has been
rendered against a defendant

who has not appeared, the judge shall have the power
to relieve the defendant from the effects of the expiry
of the time for appeal from the judgment if the de-
fendant, without any fault on his part, did not have
knowledge of the document in sufficient time to de-
fend, or knowledge of the judgment in sufficient time
to appeal or the defendant has disclosed a prima facie
defense to the action on the merits. An application
for relief may be filed only within a reasonable time
after the defendant has knowledge of the judgment.
As is seen, the condition where the defendant can be
relieved from the effects of the expiry of the time for
appeal by the court is also governed similarly in the
Convention of 1965. As is explained above, if the de-
fendant did not have knowledge of the judgement in
sufficient time to apply for a remedy and if the plea of
the defendant was not found manifestly ill-founded,
the results of the expiry of the application time for a
legal remedy as regards the defendant could be elimi-
nated by the judge.

Rules and procedures governed by the domestic leg-
islation of our country and international conventions
to which our country is a party and the provisions of
the abovementioned Regulation which is a European
union regulation have similar provisions butthere are
also different concepts such as “receiving agency” and
“transmitting agency” and the definition of the du-
ties of the Central Body. The Regulation prevails over
the Convention of 1965 and bilateral conventions.
For our country, as is explained above, the provisions
of the Convention of 1965, which is a multilateral
convention, prevails over the bilateral conventions.
Nonetheless, if there is a separate and special provi-
sion in the bilateral agreement which simplifies the
service of documents, the provisions of the bilateral
agreement shall be applied. As is seen, there are also
differences in terms of the application of multilateral
and bilateral conventions between the implementa-
tions of our Country and the implementations of the
European Union. These differences and otherissuesin
relation to service of documents in civil and commer-
cial matters will be governed by the provisions of the
Regulation if our Country becomes a full member of
the European Union.
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GENEL MUDURLUGUMUZDE “RESMI YAZISMA USULLERI”
HAKKINDA YONETMELIK HUKUMLERINE DAIR EGITIM

CALISMASI YAPILDI

THE TRAINING WAS HELD ON THE PROVISIONS OF THE
REGULATION ON OFFICIAL CORRESPENDENCE PROCEDURES IN

OUR DIRECTORATE GENERAL

Genel MiidUrliiglimuz Tetkik Hakimi Abdullah OME-
ROGLU tarafindan, diger bakanlik ve kuruluslarla ya-
pilan yazismalarin kalitesinin arttiriimasi ve Genel
Midirligliimizde goreve yeni baglayanlarin bu ko-
nuda bilgilendirilmeleri amaciyla tetkik hakimleri-
mize ve personelimize yonelik olarak “ResmiYazisma
Kurallar” konusunda bir sunum yapiimig ve uygula-
maya dair bilgiler verilmistir.

Sunumda oncelikle “Resmi Yazisma Kurallari” kap-
saminda kullanilan kavramlar Gzerinde durularak
gerekli aciklamalar yapiimis ve Grnek yazismalar
tizerinden resmi belgenin hazirlanmasl, imza stireci
ve buna cevap verilmesi ile ilgili bilgiler aktariimig-
tir. Bu cercevede, Genel Mldirliiglimiiziin gorev ala-
ni kapsaminda takip edilen uluslararasi sozlesmeler
konusunda ilgili kuruluslarla yapilan yazisma, bilgi
ve belge paylagimi konularinda bilgilendirmede bu-
[unulmustur.

Abdullah OMEROGLU - Rapporteur judge of our
Directorate General - made a presentation to our
rapporteur judges and personnel on “Formal Cor-
respondence Rules” in order to increase the quality
of correspondences made with other ministries and
institutions and to inform the personnel who have
recently begun working in our Directorate General,
further information was given on this practice.

Firstly, concepts used within the scope of “formal
correspondence rules” were elaborated and neces-
sary explanations were made in the presentation.
The information on preparation of an official docu-
ment, its signing process and submission of a reply
to it was given over sample correspondences. Within
this framework, information was given on the cor-
respondences, information and document sharing
with related institutions on international conven-
tions which are followed by our Directorate General
within scope of its field of activity.

| 52|

ULUSLARARASI HUKUK BULTENI



Soner AKKUS
Tetkik Hakimi
Rapporteur Judge

IPA PROJE DONGUSU
IPA PROJECT CYCLE

Proje Nedir?

Proje; belirli bir yerde, belirli bir stre icinde, belirli bir
butce ile programlama asamasinda netolarak tanim-
lanan hedefiere ulagmaya yonelik olarak planfanan
faaliyetler butinudur. Basaril bir proje icin, tim fak-
torlerin gz onlne alinarak ihtiyaclarin analiz edil-
mesi, bu ihtiyaclarin giderilmesi icin uygun ¢6zim
onerilerinin belirlenmesi ve iyi bir planlamanin yapil-
masi gerekmektedir. Her proje, bir ihtiyactan dogmali
ve bu ihtiyaci karsilamayi hedeflemelidir. Problemler
hedeflere, hedefler faaliyetlere donusturdlr.

What s Project?

Projectis the overall activities planned for reaching the
objectives, which are defined clearly during the pro-
gramming phase, at a specific place, in a determined
period and with an allocated budget. For a successful
project, it is required to analyse the needs considering
all factors, to offer appropriate solutions to fulfil these
needs and to develop a good planning. Each project
should be arisen from a need and should aim to fulfil
this need. The problems are transformed to objectives
and objectives to activities.
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Proje ile ilgili taraflarin acik ve kesin sekilde belirlen-
mig olmasi gerekir. Bu kapsamda projenin i¢inde bu-
lundugu cevre, projede gorev alanlar, finansman ku-
ruluslari, projenin sunuldugu kitle ve sorumlu kamu
otoriteleri belirlenmelidir. Projelerin en énemli un-
surlardan birisi “katilimcilik”tir. Katilimcilik; projey-
le ¢c6zllmesi hedeflenen sorunla ilgili tim tarafiarin
proje hazirligindan itibaren siirece aktif olarak katil-
masinticerir.

The related parties of the project need to be specified
clearly and certainly. In this regard, the environment
in which the project is included, persons assigned in
the project, financing institutions, the intended mass
of the project and the public authorities should be
defined. One of the most important elements of the
projects is “participation”. The participation involves
the active participation of all parties, who are related
with the issue aimed to be solved with the project, in
the process starting from the project preparation.and
objectives to activities.
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Proje Fikrinin Olugumu:

Projelerde dncelikle ulusal kalkinma plani, sektore
iligkin stratejik belgelerle de iligkilendirilerek proje
uygulayacak birimin ihtiyag ve dncelikleri kapsamin-
da ve yine projeyi fonlayacak olan Avrupa Birligi ya
da Avrupa Konseyi gibi fon saglayici kurulusun proje
konusunun iligkili oldugu alana yonelik dncelikleri ve
standartlari ekseninde sorunlu alan tespit edilmek-
te; bu sorunlu alandan etkilenen tarafiar (paydaslar)
belirlenmekte, paydaslar arasinda koordinasyon sag-
lanmakta, sorunun giderilmesi icin uygun faaliyetler
ve bu faaliyetlerin biitcesi ile ¢dziime saglayacak-
lari katma degerler belirlenmekte, net olarak be-
lirlenen hedefler paydaglara aktariimakta ve proje
hedeflerinin gerceklestirilmesi icin aktif katkilar
istenilmektedir.

Basarili bir proje uygulamasi icin projenin fikir olarak
dogru planlanmasi kadar projeyi yiriitecek kurum/
kurulusun yeterli dlizeyde kurumsal kapasiteye ve in-
san kaynaginasahip olmasi da gerekmektedir. Bu ne-
denle projelerde gorevlendirilen personelin dil ve proje

Generation of Project Idea:

Firstly in the projects, by associating the national de-
velopment plan with the strategical document con-
cerning the sector, the problematic area is detected in
line with the needs and priorities of the implement-
ing unit, as well as the priorities and standards of the
funding institution such as European Union or Coun-
cil of Europe which are intended for the area related
with the subject of project. The parties (stake-holders)
who are affected from this problematic area are de-
fined, and the coordination among the stake-holders
is ensured. The appropriate activities for the solution
of the issue and the budget of these activities as well
astheadded value which they would contribute to the
solution are specified. The objectives which have been
clearly determined are notified to the stake-holders
and their active participation for reaching the project
objectives are requested.

For the successful implementation of the project, it is
not only required to plan the project correctly in the-
ory, butalsofor the implementing institution/organi-
zation to possess sufficient institutional capacity and
human resources. Therefore, it is of importance for
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teknigi acisindan gerekli niteliklere sahip olmasi ve
devambliklarinin saglanmasi 6nem tagimaktadir.
Bunun i¢in proje donglsu yonetimi yaklasimi ortaya
konulmustur.

Proje Hazirlama Metodolojisi:

Proje

Proje DOnglsu; bir projenin fikir olarak dogusundan
hazirlanmasi, analizi, onaylanmasi, uygulanmasi, iz-
lenmesi ve degerlendirilmesine kadar gecen stirectir.

Proje DONglisu Yonetimi/Project Cycle Management
(PCM); projenin fikir olarak tasarlandigl asamadan
uygulamaya gecilerek tamamlanmasina kadar ge-
cen strede, proje ile amaclanan hedefiere ulagmada
ve ciktilari elde etmede gerekli kaliteyi, verimliligi ve
etkinligi en iyi sekilde temin etmeyi amaclayan bir
proje yonetim yaklasimidir. Temel mantik ayni olsa
da Proje DOgusu Yonetiminde kullanilan sablonlar
kurulugtan kurulusa farklilik gosterebilir.

AB Komisyonu proje tasarimi ve yonetiminde “Proje
DONngUsl Yonetimi”ni benimsemistir.

the personnel assigned in the projects to have the re-
quired qualifications in terms of language and project
technique and to ensure their continuity. Therefore,
the approach of project cycle management has been
put forward.

Methodology of Project Preparation:

Proje Donglisii Yonetimi (PDY)

) "L Mantiksal Cerceve Yaklasimi

Project cycle is the period lapsing from the emergence
of a project as an idea to its preparation, analysis, ap-
proval, implementation, monitoring and evaluation.

Project Cycle Management (PCM) is a project man-
agement approach which aims to ensure the quality,
efficiency and effectiveness necessary for obtaining
the objectives of the project and the outputs within
the duration from phase of designing the projectasan
idea to its implementation and thus conclusion. Even
though the basic logic is the same, the schemes used
in in the Project Cycle Management may differ from
one institution to another.

EU Commission adopts “the Project Cycle Manage-
ment” in the design and management of the projects.
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AB’de Proje Dongiisii Yonetimi ve Asamalari

1.Programlama/Proje Fikrini Belirleme (Tanimlama)/
Programming/: Finansman saglayan kurum ve kuru-
lusun oncelikleri ve amaglari ile uyumlu olan sorun
analizi sonucunda proje fikrinin yonelecegi 6ncelik
alaninin belirlenmesi surecidir. (Sektorel ya da ulusal
strateji dokimanlari, planlar, program rehberleri baz
alinir.)

2. Proje Fikrinin Analizi (Tasarlama)/ Identification:
Proje fikirlerinin/dnerilerinin 6n fizibilitelerinin yapil-
digl ve uygun goriilen fikirler icin detayli projelendir-
me kararinin verildigi stirectir. (Bu asamada proje de-
tayll olarak tasarlanir) Bu asama; tasarimi tamam-
lanmig olan projenin teknik,
mali, ekonomik, kadin-erkek

EU Project Cycle Management and Phases

1.Programming/ the Project Idea Generation (Defini-
tion): This is when the priority area to which the proj-
ect idea will be directed is defined as a result of the
problem analysis in compliance with the priorities
and goals of the financing institution and organiza-
tion. (It is based on the sectorial or national strategy
documents, plans, and program guidelines.)

2. Analysis of Project Idea (Designing)/ Identification:
This is the process when the pre-feasibility of the
project ideas/proposals is carried out and the deci-
sion for detailed project designing is taken for the ap-
proved ideas. (In this phase, the project is designed in
detail.) This phase involves the process of evaluating

the consistency, totality and

functionality of the designed

perspective, and of converting

esitligi, sosyal, kurumsal ve . Programming project with respect to the
cevresel perspektifler acisin- technical, financial, economic,
dan tutarhliginin, bitiinselli- Evaluation Identification social, institutional and envi-
ginin ve islevselliginin deger- ronmental perspectives and
lendirildigi ve proje dokiiman- Impleméntaﬁon Appraisal equality of women and men

lariyla belirlenmis formatlara
donustirdlerek, detayli proje-
lendirme calismalarinin yapil-
digi strectir.

3. Projenin Planlanmasi (On Degerlendirme): Tasari-
mi tamamlanmig projenin, tutarllik, battnsellik ve
islevsellik degerlendirilmesinin yapiimasi, tekliflerin
yazilmasi ve bitcenin planlanmasi sirecidir.

4. Finansman/Financing:Ulusal veya dis finansor ku-
rulugun proje 6nerisine finans saglama karari verdigi,
bu cercevede faydalanici ile finansman saglayan ku-
rulug arasinda gerekli anlagsmanin/sézlesmenin im-
zalandigi stirectir.

5. Uygulama/implementation: Finansman kaynakla-
rinin tahsis edilip, projede ongoriilen faaliyetlerin ha-
yata gecirilmesi, denetlenmesi ve degerlendirilmesi
asamasidir.

6. izleme-Degerlendirme/Evaluation: Proje uygu-
lamalari devam ederken (ara degerlendirme), proje
tamamlandiginda (nihai degerlendirme) ve projenin
tamamlanmasindan sonra hedeflere ne 6l¢tide ulagil-

' Financing

the project documents into
the specified formats and con-
ducting the detailed designing
activities.

3. Planning the Project (Pre-assessment): This pro-
cess is when the designed project is subjected to con-
sistency, totality and functionality evaluation, and
the proposals are written down and the budget is
planned.

4. Financing: This process involves the decision of the
national or foreign financier institution to finance the
project proposal,and in this framework, the necessary
agreement/contract is concluded between the benefi-
ciary and the financing institution.

5. Implementation: This is the process of allocating
the financial resources, carrying out, controlling and
evaluating the envisaged activities within the project.

6. Monitoring - Evaluation: This is the process when
the evaluation is conducted to determine to what ex-
tend the objectives have been attained while the proj-
ect implementation is ongoing (interval evaluation),
when the project is concluded (final evaluation) and
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diginin degerlendirildigi stirectir. Finansmani sagla-
yan kurulusa geri bildirim saglanir.

Mantiksal Cerceve Yaklasimi:

Mantiksal cerceve yaklagimi, farkli seviyelerdeki he-
defler arasindaki nedensel iligkiyi kuran, hedeflere
ulasilip ulasiimadiginin kontrol edildigi proje analiz,
planlama ve uygulama aracidir. Bu yaklasim cerceve-
sinde hazirlanan mantiksal cerceve matrisi, projenin
neden yapildigina, ulagiimak istenen hedefe, ne tir
kazanimlar elde edilmek istenildigine, bu hedeflere
ulagsmak icin kullanilacak araglara, olasi risklere, he-
deflerin gerceklestirilip gerceklestirilmediginin 6l-
cllmesine yonelik araclara, kullanilabilecek bitce ve
kaynaga iliskin sorulara cevap verir. Bir projenin kur-
gulandigl mantik akisl, matris tizerinde gorilmelidir.

Mantiksal Cerceve Matrisi

following the conclusion of the project. The feedback
is provided to the financing institution.

Logical Framework Approach:

Logical framework approach is a project analysis,
planning and implementation tool which provides
the causal link between the objectives in different
levels and controls whether these objectives have
been attained. The logical framework matrix formed
within the frame of this approach provides answers to
the questions related to the reason of project, aimed
objectives, types of the aimed achievements, tools to
be used for reaching these objectives, possible risks,
the tools to measure whether these objectives will be
reached, the budget and the resource to be used. The
logical flow in which the project is built should be in-
dicated on the matrix.

Logical Framework Matrix

Projenin Basan

yapisi

Gostergeleri

Dogrulama
Kaynaklarn

Varsayimlar/Riskler

Sonug olarak, iyi planlanan ve idare edilen bir proje
ddnguisu, proje tasarimi yapan ve proje uygulayan-
lara; proje hazirlama sureci icinde mevcut durumun
analiz edilmesinde; hedefiere ulagmanin dnundeki
potansiyel risklerin tanimlanmasi ve sirdirtlebilir
sonuclarin tanimlanmasinda; ¢iktilarin ve sonucla-
rin izlenmesi ve degerlendirilmesinde; uygulama si-
rasinda projenin izlenmesi ve gozden gecirilmesinde
onemli katkilar sunacaktir.

consequently, a well-planned and managed proj-
ect cycle will contribute significantly to the persons
designing and implementing the project for analys-
ing the current situation during the project planning
phase, identification of the potential risks for reaching
the objectives and of the sustainable results, moni-
toring and evaluating the outcomes and results, and
steering and reviewing the project during the imple-
mentation.
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MULTECILIK STATUSU VE iADE EDILEBILIRLIK
REFUGEE STATUS AND EXTRADITABILITY

Suclularin iadesi, bir kiginin bir devlet tarafindan
diger bir devletin yetkililerine sorugturma, kovus-
turma veya sahis hakkinda verilen bir htikmun uy-
gulanmasi amaclyla teslim edilmesi strecidir. Bu
muessese, devletlerin 6zellikle agir bir sug islemis
kisiler hakkinda yuruttlen sorugturma veya kovus-
turmanin tamamlamasini ya da bir sucun islenmesi
sonucu verilen hiirriyeti baglayici cezalardan suclu-
larin mesul tutabilmesini saglayan énemli bir arac-
tir. Suclularin iadesi, islenmig olan bir sucun cezasiz
kalmamasini saglamakta, devletlerin dzellikle terd-
rizm ve diger sinir agan su¢ bicimleriyle miicadele-
sinde 6nemli rol oynamaktadir.

Uluslararasl mdltecilik statlstnin belirlenmesi
bakimindan bagvurulabilecek temel belge, Birles-
mig Milletler (BM) “1951 tarihli Miltecilerin Hukuki
Statiilerine iliskin Cenevre Sozlesmesi” ve buna ek
1967 tarihli Protokol’diir. Ulkemizin de taraf oldugu
bu Sozlesme, irki, dini, tabiiyeti, belli bir toplumsal
gruba mensubiyeti veya siyasi duslnceleri ytzin-
den, zulme ugrayacagindan hakli sebeplerle kork-
tugu icin vatandasi oldugu Ulkenin diginda bulunan
ve bu dlkenin korumasindan yararlanamayan ya da
50z konusu korku nedeniyle yararlanmak istemeyen
yahut tabiiyeti yoksa ve bu tir olaylar sonucu 6n-
ceden yasadigl ikamet Ulkesinin diginda bulunan,
oraya dénemeyen veya s6z konusu korku nedeniyle
donmek istemeyen her sahsa uygulanacaktir. Mil-
teci statisiniin taninmasina iliskin dlcutleri sagla-
yan kisiler, multeci stattisind kazanmig olacak ve bu
baglamda miiltecilik statiisiiniin sagladig| koruma-
dan faydalanacaktir. Bununla birlikte, bazi bolgesel
olaylarin yasanmasi multeci kavraminin kapsami-
nin da zamanla geniglemesine yol agmistir. 1969
tarihli “Afrika’daki Miilteci Sorunlarinin Ozel Yonle-
rini Diizenleyen Afrika Birligi Orglitl (ABO) Sozles-

Extradition is the process of surrender of a person
from one state to the authorities of another state
for the purposes of investigation, prosecution or the
implementation of a sentence rendered against that
person. This practice is an important means whereby
states ensure that an investigation or prosecution
carried out against a person, especially who commit-
ted a serious offence, is completed and hold offenders
responsible for the custodial sentences rendered as
a result of the commission of an offence. Extradition
ensures that an offence that is committed does not
remain unpunished and plays a pivotal role in states’
fight against terrorism, in particular, and other types
of transnational offences.

The main document that can be refered within the
scope of international refugee status is the United Na-
tions (UN) “Geneva Convention Relating to the Status
of Refugees of 1951” and its 1967 Protocol. This Con-
vention, to which Turkey is also a party, shall apply to
any person who, owing to well-founded fear of being
persecuted for reasons of race, religion, nationality,
membership of a particular social group or political
opinion, is outside the country of his nationality and
is unable or, owing to such fear, is unwilling to avail
himself of the protection of that country; or who, not
having a nationality and being outside the country
of his former habitual residence as a result of such
events, is unable or, owing to such fear, is unwilling
toreturntoit. People who meet the criteria forthe ac-
quisition of the status of refugee shall acquire the ref-
ugee status and, within this context, shall avail him-
self of the protection granted by the refugee status.

Nonetheless, some regional events led to the ex-
pansion of the scope of the concept of refugee in the
course of time. The definition of refugee specified
in 1951 Convention was made in a more objective
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mesi”nde, 1951 tarihli Sozlegme’de yer alan milteci
tanimi daha objektif sekilde belirlenmis ve kapsami
genigletilmistir. Buna gore multeci, ayni zamanda
kendi mense Ulkesinin ya da vatandasl oldugu il-
kenin bir boliminde ya da timinde, dig saldir, ig-
gal, yabanci egemenligi ya da kamu diizenini ciddi
bicimde bozan olaylar nedeniyle, mense tlkesi ya da
vatandasi oldugu Ulke disinda bir bagka yerde sigin-
ma aramak icin daimi ikamet ettigi yeri terk etmeye
zorlanan kimse olarak tanimlanmistir. Bundan bag-
ka, 1984 yilinda Latin Amerika tlkeleri tarafindan
Cartagena Multeciler Bildirisi kabul edilmis, 1969
tarihli ABO Sozlesmesindeki gibi, Cartagena Miilte-
ciler Bildirisi de mlteci tanimina genigletici y6n-
de ilavelerde bulunmustur. Bildiriye gore “yaygin
siddet, dis saldiri, i¢ catismalar, yaygin insan hakki
ihlalleriya da kamu di-
zenini ciddi olarak bo-
zan diger durumlardan
dolayr hayatlari, gliven-
likleri veya ozgurlikleri
tehdit altinda oldugu
icin Ulkesinden kacan
kisiler” multeci kabul
edilmistir.

ladesi talep edilen sah-
sin bir multeci olmasi halinde iade streci bakimin-
dan bazi sorunlar ortaya ¢ilkmaktadir. Hemen be-
lirtmek gerekir ki, uluslararasi multeci korumasi ve
ceza hukukunun uygulanmasi karsiliklr olarak bir-
birini engellemez. Sézlesme, su¢ sayilacak bir fiilde
bulunmus olan mltecileri bu davraniglari nedeniyle
sorusturulmaktan veya kovusturulmaktan koruma-
digi gibi, uluslararast multeci hukuku da miiltecile-
rin iade edilmelerini her kosulda engellemez. Kaldi
ki suclularin iadesine Dair Avrupa Sézlesmesine
gore, iadesi talep edilen sahsin multeci olup olma-
masl 6nem tagimamakta, sozlesmede bu kisilerin
iade edilmesine dair bir engel de bulunmamaktadir.

1951 tarihli Sozlesme’nin 33.maddesinde ise, “Hicbir

manner and its scope was expanded with “Organ-
isation of African Unity (OAU) Convention Governing
the Specific Aspects of Refugee Problems in Africa of
1969”. Accordingly, the term refugee is also defined
as every person who, owing to external aggression,
occupation, foreign domination or events seriously
disturbing public order in either part or the whole of
his country of origin or nationality, is compelled to
leave his place of habitual residence in order to seek
refuge in another place outside his country of origin or
nationality. Moreover, the Cartagena Declaration on
Refugees was adopted by the Latin American coun-
tries in 1984, which included additions to the defini-
tion of the term refugee that also expanded its scope
aswith the OAU Convention of 1969. According to this
Declaration, “persons who have fled their country be-
cause their lives, safety
or freedom have been
threatened by general-
ized violence, foreign
aggression, internal
conflicts, massive vio-
l[ation of human rights
or other circumstances
which have seriously
disturbed public order”

are accepted as refugees.

In the event that the person whose extradition is re-
quested is a refugee, some issues arise in relation to
the process of extradition. It should be noted at this
point that the international refugee protection and
the implementation of the criminal law do not ham-
per one another. The Convention does not protect
refugees who committed an act that can be consid-
ered offence from investigation or prosecution due to
such acts and the international refugee law does not
prevent the extradition of refugees under all circum-
stances. Besides, according to the European Conven-
tion on Extradition, the fact that the person whose
extradition is requested is a refugee does not have

INTERNATIONAL LAW BULLETIN

59|



Mustafa AKSOYAK

MULTECILIK STATUSU VE IADE EDILEBILIRLIK

Taraf Devlet, bir multeciyi, irki, dini, tabiiyeti, belli
bir sosyal gruba mensubiyeti veya siyasi fikirleri do-
layisiyla hayatiya da 6zgiirligl tehdit altinda olacak
ulkelerin sinirlaring, her ne sekilde olursa olsun geri
gondermeyecek veya iade etmeyecektir’ hiikmii ge-
tirilmistir. “Geri gondermeme ilkesi (Non-Refoule-
ment)” olarak da bilinen bu kural ayrica uluslararasi
teamil hukukunun da bir parcasi haline gelmistir.
Ancak geri gbndermeme ilkesi her durumda uygu-
lanacak mutlak birilke degildir. Nitekim 1951 tarih-
li S6zlesme’nin 33. maddesinin ikinci fikrasinda bu
kurala iliskin bir istisna getirilmis ve multecilik sta-
tustiniin sagladigl korumanin kotiye kullaniimasi,
mdlteci sifatiolan kiginin bu yolla hakkinda yuritil-
mekte olan sorusturmadan veya kovusturmadan ya
da hakkindaki mahkamiyet hiikminin infazindan
kacmasi engellenmek istenmistir.

1951 tarihli S6zlesme’nin 33.maddesinin ikinci fik-
rasi su sekildedir:“..bulundugu dlkenin giivenligi
icin tehlikeli saylimasi yolunda ciddi sebepler bulu-
nan veya ozellikle agir bir adi suctan dolay1 kesinles-
mig bir hikiimle mahkdm oldugu icin séz konusu
ulkenin halkr agisindan bir tehlike olusturmaya de-

significance and further, the Convention does not pre-
vent such persons from being extradited.

Article 33 of the Convention of 1951 provides that
“No Contracting State shall expel or return a refugee
in any manner whatsoever to the frontiers of territo-
ries where his life or freedom would be threatened on
account of his race, religion, nationality, membership
of a particular social group or political opinion.” This
norm, also known as the “Principle of Non-Refoule-
ment”, has become a part of the international cus-
tomary law. However, the principle of non-refoule-
ment is not an unconditional principle that shall be
implemented under all circumstances. Therefore, an
exception is put forth in the second paragraph of Ar-
ticle 33 of the Convention of 1951 and the purpose of
this provision is to prevent the abuse of the protection
granted by the refugee status and to prevent a per-
son who has the status of refugee from escaping an
investigation or prosecution carried out against him
or the execution of a judgment of conviction rendered
against him.

The second paragraph of Article 33 of the Conven-
tion of 1951 is as follows: “The benefit of the present
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vam eden bir milteci, isbu hikiimden yararlanmayi
talep edemez”. Yani ulusal giivenlik veya kamu di-
zeni bakimindan tehlikeli sayilan veya agir bir adi
suctan dolayr hikimli olup, bulundugu dlkenin
halki bakimindan tehlike olusturan multeciler geri
gondermeme ilkesinden yararlanamazlar. Agir bir
adi su¢ kavrami, bu Sozlesme kapsaminda tanim-
lanmamis olsa da, Siniragan Orglitll Suglara Kargl
Birlesmis Milletler S6zlesmesi’nde agir sug, “Ust si-
nirt dortyil veya dahafazla hirriyetten mahrumiyeti
veya daha agir bir cezay gerektiren bir su¢” seklinde
tanimlanmustir. O halde agir bir adi su¢ kavramin-
dan, ust sinirt dort yil veya daha fazla hirriyetten
mahrumiyeti veya daha agir bir cezayi gerektiren ve
siyasi olmayan bir sucu anlamak gerektigi yorumu
yapilabilir. Boyle bir suctan hakkinda mahkdmiyet
hikmu bulunup, bulundugu dlkenin halki icin teh-
like olusturdugu kanaati olan veyahut ulusal gliven-
lik ya da kamu dizeni icin tehlikeli sayilan bir ml-
teci geri gondermeme ilkesinden yararlanamayacak
ve talep eden iilkeye iade edilebilecektir. iadesi talep
edilen miiltecinin tehlikeli olup olmadigl hususunu
belirleyecek olan Ulke, kendisinden miltecinin iade-

provision may not, however, be claimed by a refugee
whom there are reasonable grounds for regarding as
a danger to the security of the country in which he is,
or who, having been convicted by a final judgment
of a particularly serious crime, constitutes a danger
to the community of that country”. In other words,
refugees who are considered to be dangerous for the
national security or public order, or who is convicted
of a serious crime and pose a danger for the public of
the country in which he is cannot avail themselves
of the principle of non-refoulement. Even if the term
serious crime is not defined under this Convention, a
serious crime is defined as “conduct constituting an
offence punishable by a maximum deprivation of lib-
erty of at least four years or a more serious penalty”
in the United Nations Convention against Transna-
tional Organised Crime. Hence, it can be inferred that
the term serious crime shall mean an offence which is
punishable by a maximum deprivation of liberty of at
least four years or a more serious penalty and which
is not of a political nature. A refugee who is convicted
for such an offence and who is considered to pose a
danger for the people of the country in which he is,
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si talep edilen dlkedir. Ozellikle terdr orgiitiine tye
olmak (5237 sayili Tiirk Ceza Kanunu (TCK) m. 314),
kasten oldurmek (TCK m. 82) gibi suclar toplumun
dlzeninin bozan ve toplum icin tehlike arzeden suc-
lara ornek olarak verilebilir.

ladesi talep edilen sahis bundan dnce miilteci sta-
tusl kazanmig olsa dahi, daha sonra multeci statu-
slini kazanmasini engelleyen bir sebebin varliginin
tespiti veya bu sebebin iade talep eden devlet tara-
findan bildirilmesi halinde sahsin multeci statusy
tekrar gézden gecirilmelidir. iadesi talep edilen kisi-
= . \
- .

\

or who is considered to be dangerous of the national
security or public order shall not avail himself of the
principle of non-refoulement and be extradited to the
requesting country. The country that will determine if
the refugee whose extradition is requested is danger-
ous ornotisthe country fromwhom the extradition of
the refugee is requested. Particularly, offences such as
membership to a terrorist organisation (Article 314 of
the Turkish Criminal Code No. 5237) and intentional
killing (Article 82 of the Turkish Criminal Code) can be
the examples of offences which disturb the public or-

REFUGEE
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nin multeci statlistine uygunlugu ile ilgili kuskunun
ortaya ¢lkmasl, bu kisinin multeci stattstnun iptali
veya geri alinmasi sonucunu doguracak proseddirle-
rin baslatilmasina neden olabilir. Miltecilik statd-
stinlin iptali, ilk karar verildigi zaman ilgili bireyin
statliye uygunluk kriterlerine uygun olmadigi igin,
aslinda o zaman verilmemesi gereken milteci sta-
tlsu tanima kararinin gecersiz ilan edilmesidir. MUl-
teci statlistintin kazaniimasini engelleyen sebepler
ise 1951 tarihli Sozlesme’nin 1/D,E,F maddelerinde
belirlenmigtir. Konumuz agisindan énem arz eden
1/F maddesinde,

“Bu SOzlesme hikimleri:

() barisa karsi suc, savas sucu veya insanliga karsi
suc¢ gibisuclaricin htikumler koyan uluslararasi bel-
gelerde tanimlanan bir suc isledigine;

(b) miilteci sifatiyla kabul edildigi Glkeye siginma-
dan 6nce, sigindigi Ulkenin disinda agir bir siyasi ol-
mayan suc isledigine;

() Birlesmis Milletlerin amag ve ilkelerine aykiri fi-
illerden suclu olduguna dair hakkinda ciddi kanaat
mevcut olan bir kisi hakkinda uygulanmayacaktir.”
hikm ile bu S6zlesme’nin, agir bir suc igleyen ve bu
sucu ilticadan evvel iltica talep edilen devlet disinda
islemig olan kisilere uygulanmayacagi acikca belir-
tilmistir.

Bir kimse miilteci sifatiyla kabul edildigi Glkeye si-
ginmadan oOnce, sigindigi Ulkenin disinda agir bir
siyasi olmayan suc isledigine dair ciddi kanaat varsa
1951 tarihli S6zlegme hikimleri bu sahsa uygulan-
maz ve sahis multeci sifatini kazanamaz. Bu hik-
min amaci, milteci kabul eden bir Glkenin halkini,
agir bir adi sug islemig miltecinin bu Ulkeye girig
tehlikesine karsi korumaktir. Burada eylemin siya-
si ya da siyasi olmayan su¢ olusturup olugturma-
diginin belirlenmesi gerekmektedir. Ozellikle teror
baglantili suclarda bazi tilkelerin iadeye konu sugun
siyasi bir su¢ oldugu gerekgesiyle sahislara milteci
sifati verdigi ve milteci olan sahsi da iade etmedigi

derand pose a danger for the public.

Even if the person whose extradition is requested ac-
quired the status of refugee previously, the refugee
status of that person should be reviewed in the event
that a reason which prevents him from acquiring the
status of refugee is identified afterwards or this rea-
sonis presented by the requesting state. The suspicion
whether the person whose extradition is requested is
suitable for the refugee status or not might lead to the
commencement of procedures which will resultin the
cancellation or withdrawal of the refugee status. The
cancellation of refugee status is declaring void the de-
cision to grant the refugee status which should not
have been granted at the first place since the person
in question did not meet the suitability criteria of the
refugee status at the time of the initial decision. Rea-
sons preventing the acquisition of refugee status are
specified under Article 1/D, E, F of the 1951 Conven-
tion. Article 1/F, which has importance for the subject
matter of this paper, reads:

“The provisions of this Convention shall not apply to
any person with respect to whom there are serious
reasons for considering that:

(@) he has committed a crime against peace, a war
crime, or a crime against humanity, as defined in the
international instruments drawn up to make provi-
sionin respect of such crimes;

(b) he has committed a serious non-political crime
outside the country of refuge prior to his admission to
that country as a refugee;

(€) he has been guilty of acts contrary to the purpos-
es and principles of the United Nations.” It is clearly
stated in this provision that this Convention shall not
be applied to persons who committed a serious crime
and who committed this crime outside the country
from which he requested refuge and prior to his ref-
uge.

Before a person takes refuge in a country where he ac-
quired the status of refugee, if there is a strong belief
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gorilmektedir. Ancak belirtmek gerekir ki, terorist
siddet eylemlerin herhangi bir siyasal amacla yapil-
digi iddia edilemez ve bu nedenle de siyasi olmayan
agir suc niteligindedir. Bu durum BM Terdrizmin Fi-
nansmaninin Onlenmesine Dair Uluslararasi Sozles-
me’nin 14 Gncl maddesinde de acik¢a belirtilmistir.
Duzenlemeye gore; S6zlesmenin 2 nci maddesinde
belirtilen suclarin hicbiri, suclularin iadesi bakimin-
dan, siyasi bir suc veya siyasi sucla baglantili bir sug
ya da siyasi saiklerle islenmis bir suc olarak deger-
lendirilmez. S6zlesmenin 2 nci maddesinde belirti-
len suclar “Niteligi veya kapsami itibariyle, bir halki
korkutmak, ya da bir
hikimeti veya ulusla-
raras Orgltl herhangi
bir eylemi gerceklestir-
meye veya gerceklestir-
mekten kacinmaya zor-
lamak amacini glitmesi
halinde, bir sivilin ya da
bir silahli catisma du-
rumunda muhasamata
dogrudan katilmayan
herhangi baska bir ki-
siyi 6ldlirmeye veya agir
sekilde yaralamaya yo-
nelik diger tim eylem-
ler” seklinde diizenlen-
mistir. O halde. bu kabil bir su¢ dolayisiyla yapilan
iade talebinin, sadece siyasi bir su¢ veya siyasi sucla
baglantili bir suc ya da siyasi gerekcelerle islenmis
bir sucla ilgili oldugu gerekcesiyle geri cevrilemeye-
cegi gibi, bu kisilere miilteci statlisi de taninamaz.

BM Terdrist Bombalamalarin Onlenmesine iliskin
Uluslararasi Sozlesme’nin 11 inci maddesinde de
suclularin iadesi bakimindan, bu tlr eylemlerin si-
yasi bir suc veya siyasi sucla baglantili bir su¢ veya
siyasi saiklerle islenmis bir suc olarak degerlendi-
rilemeyecegi belirtilmistir. Bdylece bu kisilerin te-
rorist siddet eylemlerin herhangi bir siyasal amacla

that he committed a serious and non-political crime
outside the country that he takes refuge, provisions
of the Convention of 1951 shall not be applied to this
person and this person shall not be granted the status
of refugee. The purpose of this provision is to enable
a country that accepts refugees to protect its people
from the danger of a refugee’s entering the country
who committed a serious crime. At this point, it needs
to be determined whether the act constitutes a po-
litical or a non-political crime. It is seen, particularly
with the terror-linked crimes, that some of the coun-
tries consider the crime in relation to the extradition
as a political crime and
grant such persons the
refugee status on such
grounds, and do not ex-
tradite the persons who
are refugees. However, it
should be noted that it is
not possible to claim that
the terrorist violence acts
are carried out with po-
litical purposes and thus,
such acts are serious non-
political crimes.

This situation is clearly
specified in Article 14
of the UN International
convention for the Suppression of the Financing of
Terrorism. According to this provision, none of the
offences specified under Article 2 of the Convention
shall be regarded as, for the purposes of extradition,
a political offence or as an offence connected with a
political offence or as an offence inspired by political
motives. The offences under Article 2 of the Conven-
tion reads: “Any other act intended to cause death
or serious bodily injury to a civilian, or to any other
person not taking an active part in the hostilities in a
situation of armed conflict, when the purpose of such
act, by its nature or context, is to intimidate a popula-
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Mustafa AKSOYAK

REFUGEE STATUS AND EXTRADITABILITY

yapildigi iddia edilemeyeceginden bu kisiler miilteci
statlisu elde etmemelidir. Bunlar daha once mlteci
statist elde etmis olsa dahi, bu stattleri iptal edil-
meliya da gerialinmalidir.

Diger yandan, Birlesmis Milletler (BM) Glvenlik
Konseyi 11/09/2001 tarihinde Amerika Birlesik Dev-
letlerinde meydana gelen teror eylemlerinden sonra
uluslararasi terorle miicadelede (iye Ulkeleri bagla-
yicl nitelikteki 1373 sayili Kararr almistir. Kararda
yer alan hususlardan birisi de, devletlerin, terdrizm
konusundaki uluslararasi sozlesmelerden dogan
yikimliltklerini tam olarak yerine getirmeleri ge-
rektigidir. Bu cercevede, miilteci statlisii vermeden
once, talepte bulunanin terorist eylemlere katiima-
digina kesin olarak kanaat getirilmelidir. Miilteci-
lik basvurularinin ulusal ve uluslararasi kurallara
uygun olup olmadiginin denetlenmesi zorunludur.
Bu baglamda terdristlerin milteci statlsiini ken-
di cikarlar dogrultusunda kotlye kullanmalarinin
engellenmesine ve teroristlerin iadesi taleplerinin
siyasi saikle reddedilmemesine dzellikle dikkat edil-
mesi gerekir. Aksi halde sinir dtesi bir tehdit olan
terrizmle kargi uluslararasi miicadelenin tam anla-
miyla yerine getirilmesi mimkin olmayacaktir.

tion, or to compel a government or an international
organization to do or to abstain from doing any act.”
Within this framework, an extradition request made
in relation to such an offence cannot solely be refused
on the grounds that it is a political offence or an of-
fence connected with a political offence or an offence
inspired by political motives, and refugee status can-
not be granted to such persons.

Itisalso put forth in Article 11 of the UN International
Convention for the Suppression of Terrorist Bomb-
ings that such acts shall not be regarded as, for the
purposes of extradition, a political offence or as an of-
fence connected with a political offence or as an of-
fence inspired by political motives. Hence, these peo-
ple should notacquire the refugee status since itis not
possible to claim that terrorist violence acts are car-
ried out with political purposes. Even if these people
acquired the refugee status previously, their refugee
status should be cancelled or withdrawn.

on the other hand, the United Nations (UN) Security
Council adopted the Resolution numbered 1373 af-
ter the terrorist acts took place in the United States
of America on 11/09/2001, which is binding for the
member states in the area of international fight
against terrorism. One of the issues covered by the
Resolution is the requirement that the states shall
fully fulfil their liabilities arising from the interna-
tional conventions adopted in the area of terrorism.
Within this framework, before granting the refugee
status, it should be ascertained that the requesting
person did not involve in terrorist acts. The applica-
tions for refuge must be examined to see if they are in
line with the national and international rules. Within
this context, special attention should be paid in order
to prevent the abuse of the refugee status by terrorists
for their own interests and to ensure that the extradi-
tion requests for terrorist are not refused on political
grounds. Otherwise, it will not be possible to fully car-
ry out an international fight against terrorism which
is a cross-border threat.
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AB PROJE UYGULAMALARI BUROSU
BUREAU OF EU PROJECT IMPLEMENTATION

1999 yilinda Helsinki Zirvesi ile aday Ulke konumu-
na gelen Tirkiye, 2001 yilindan itibaren Avrupa Bir-
ligi'nin (AB) hibe nitelikli fonlarindan tek bir cerceve
altinda yararlanmaktadir. AB’nin 2007 - 2013 yillari-
na ait biitce dénemiyle birlikte aday Ulkelere sagladi-
gl mali yardim mekanizmasinda degisiklige gidilerek
yapilan mali yardimlar, Katilim Oncesi Mali Yardim
Araci (Instrument for Pre-accession Assistance - IPA)
adi altinda birlestirilmistir.

Yedi yillik donemler halinde programlanan IPA fon-
larinda sektorel bir yaklagim benimsenmistir. Finan-
se edilecek belli sektorler (yargl, icisleri, temel haklar,
cevre, tarim ve kirsal kalkinma gibi) ile bu sektorler
kapsamindaki calismalar yurttecek sektdr sorum-
lusu kuruluslar (lider kurumlar) ongorulmastdr.
2019/20 sayili ve “AB’den Saglanacak Katilim Oncesi
Fonlarin ve AB Birlik Programlarina Katilimin Yone-
timi” konulu Cumhurbagkanlig| Genelgesi ile “yargi”

Turkey which became a candidate country in the Hel-
sinki summit in 1999 has been benefitting from the
funds of the European Union under a single frame-
work since 2001. The mechanism of the EU for pro-
viding financial support to the candidate countries
was changed in 2007 - 2013 budget period and the
financial supports were consolidated into Instrument
for Pre-accession Assistance - IPA.

For the IPA funds which are programmed for the peri-
ods of seven years, a sectorial approach has been ad-
opted. Certain sectors (judiciary, fundamental rights,
environment, agriculture and rural development) and
the responsible institutions for sectors (leader institu-
tions) which will carry out the coordination of activi-
tieswithinthese sectors have been setforth. underthe
Presidential Circularof 2019/20 on “The Management
of the EU Pre-Accession Funds and the Participation
in the Union Programmes”, the Ministry of Justice is
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AB PROJE UYGULAMALARI BUROSU / BUREAU OF EU PROJECT IMPLEMENTATION

alt-sektoriinde “Lider Kurum” olarak Adalet Bakanlig|
belirlenmistir. Bu gbrev, mevcut durumda Dis iliskiler
ve AB Genel Midiirliiglimiz tarafindan yerine getiril-
mektedir. BuU kapsamda, Genel Miidiirligiimiiz biin-
yesinde bulunan AB Proje Uygulamalari Daire Bas-
kanhgi dayeniden yapilandiriimistir.

Lider kurum rolU cercevesinde, yargi sektortinde yer
alan tiim kurumlarin (Bakanlik Birimleri, bagl ve
iligkili kuruluglar, Anayasa Mahkemesi dahil Yiksek
Mahkemeler, Hakimler ve Savcilar Kurulu, Tirkiye
Barolar Birligi, Tlrkiye Noterler Birligi ve hukuk ala-
nindaki sivil toplum orgttleri) AB projelerinin hazir-
lanmasl, uygulanmasi ve izlenmesi gorevleri Genel
Midirligimizce yerine getirilmektedir.

Halihazirda sorumlu 1 Genel Mudr Yardimcisi, 1 Da-
ire Baskani, 1 Daire Baskan Yardimcisi, 5 Tetkik Haki-
mi, 2 proje uzmani (sosyal calismaci) ve 3 memurdan
olusan kadrosu ile gorev yapan AB Proje Uygulama-
lar Bliromuzdan takip ve koordinasyonunu sagladig
ve uygulama streci devam eden 10 proje; kapaniglari
yapiimig olup final raporu hazirlik strecinde olan 2
proje ve proje dokimanlarinin hazirlik ¢alismalari
devam etmekte olan 7 proje bulunmaktadir.

determined as “the Lead Institution” for “judiciary”
sub-sector. This duty is currently carried out by the Di-
rectorate General for International Relations and Eu-
ropean union Affairs. In this regard, the Department
of EU Project Implementation has been restructured
under the body of the Directorate General.

Within the framework of the lead institution role, the
Directorate General of Foreign Relations and Europe-
an union Affairs conducts the duties of programming,
implementing and monitoring EU projects of all insti-
tutionsinthejudiciary sector (the units of the Ministry
of Justice, linked and affiliated institutions, the Higher
Courts including the Constitutional Court, Council of
Judges and Prosecutors, the Union of Turkish Bar As-
sociations, Union of Turkish Public Notaries and non-
governmental organizations in the field of judiciary).

The Bureau of EU Project Implementation serves with
the staff consisting of one responsible Deputy Direc-
tor General, one Head of Department, five rapporteur
judges, 2 project experts (social workers) and three
civil servants, and currently 10 projects is monitored,
coordinated and implemented by the Bureau; 2 proj-
ects have been concluded and their final reports are in
the preparation process, and the preparation of proj-
ect documents of 7 projects is ongoing.
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GENEL MUDURLUGUMUZ’ peN

DIS iLISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

YENi GOREVE BASLAYANLAR

NEWLY APPOINTED PERSONNEL TO THE MINISTRY

Sef Seckin UNLU,

V.H.K.I Kamile BAL,

Zabit Katibi Tuba TIRABZON,
Zabit Katibi Ela CAGLAYAN,
Memur Recep TURHAN,
V.H.K.i. Hilal YASAR,

Zabit Katibi Adil AKDEMIR,
Zabit Katibi Yagmur Leyla AYDIN,
Memur Osman KOCMAN,
Memur Mustafa TASKIN,
Cezaevi Katibi Onur CELEBI,

Genel Midurligumiizde goreve baslamislardir.

Arkadaslarimiza hos geldiniz der, yeni
gorevlerinde basarilar dileriz.

Bureau Chief Seckin UNLU,

Data Entry Operator Kamile BAL,
Clerk Tuba TIRABZON,

Clerk Ela CAGLAYAN,

Public Officer Recep TURHAN,
Data Entry Operator Hilal YASAR,
Clerk Adil AKDEMIR,

Clerk Yagmur Leyla AYDIN,
Public Officer Osman KOCMAN,
Public Officer Mustafa TASKIN,
Prison Clerk Onur CELEBI,

have been appointed to the General Directorate.

We take this opportunity to welcome them and
wish them success in their new posts.



FROM THE DIRECTORATE GENERAL

DIS iLISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

BASKA GOREVE ATANANLAR

PERSONNEL ASSIGNED TO OTHER POSITIONS

Daire Baskani Emrullah UN
Samsun Hakimligine,

Tetkik Hakimi Ferhat EKER
Adalet Akademisi Baskanligina,

Tetkik Hakimi Osman Umit EKER
Ceza Isleri Genel Muddrligine,

Bilgisayar isletmeni Eda SARITAS
Yargitaya,
Zabit Katibi Jale Herkesecan SAID AHMED

Strateji Gelistirme Baskanligina,

Zabit Katibi Seyda KAYA
Antalya Adliyesine,

I.K.M. Merve OZER
Destek Hizmetleri Dairesi Baskanligina
gorevlendirilmislerdir.

Arkadaslarimiza yeni gérevlerinde
basarilar diliyoruz.

GOREVINDEN AYRILANLAR

Head of Department Emrullah UN
appointed to Samsun Judgeship,

Rapporteur Judge Ferhat EKER
appointed to the Presidency of Justice
Academy,

Rapporteur Judge Osman Umit EKER
appointed to the Directorate General
for Criminal Affairs,

Computer Operator Eda SARITAS
appointed to the Court of Cassation,

Clerk Jale Herkesecan SAID AHMED
appointed to the Department of
Strategic Development,

Clerk Seyda KAYA appointed to Antalya
Court House,

Correction officer Merve OZER
appointed to the Department of
Support Services.

We wish them success in their new
posts.

RETIRING PERSONNEL

Miitercim ATGV Siikran ilkay AKARCAY,

V.H.K.I. Zeynep Giil TASKIN,

Gorevlerinden ayrilmislardir.
Kendilerine yeni hayatlarinda

mutluluklar dileriz.

Translator (ATGV) Siikran ilkay
AKARCAY,

Data Entry Operator Zeynep Giil
TASKIN,

have retired.
We congratulate them and wish them
happiness in their future endeavours.
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