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SUNUS

Degerli Okurlar,

24 Haziran 2018 tarihinde yapilan se¢im-
ler ile birlikte Ulkemizde Cumhuriyet ta-
rihinin en kokld degisikliklerinden biri
gerceklesti ve parlamenter sistemden
Ccumhurbagkanligr Hikimet Sistemine
gecildi. Bu degisiklik biitlin Devlet ku-
rumlarimizi etkiledigi gibi, Bakanligimiz
ve Genel MudUrlligimuz agisindan da bazi
sonuclar dogurdu.

Bununla birlikte secimden 6nce Bakanlik gorevini ifa eden
Sayin Abdiilhamit Giil, yeniden Adalet Bakaniolarak atan-
di. Eski sistemimizde Mustesar olarak gorev yapan Sayin
Selahattin Menteg ve Mustesar Yardimcisi olarak gorev ya-
pan Sayin Cengiz Oner ile eski milletvekillerimiz Sayin Yil-
diz Seferinoglu ve Sayin Hilmi Bilgin de Bakan Yardimcis
olarak atandi.

Bu vesile ile Sayin Bakanimiz ve Sayin Bakan Yardimcilari-
miza, aziz milletimizin yeni bir goreve atananlaricin yapti-
gl duay tekrar ediyoruz: Allah utandirmasin, Ulkemize ve
milletimize hayirl hizmetler yapmayi nasip etsin.

Degisim rlizgari Genel MUdrlligimUizi de etkiledi. Eski
Genel MudUrimiz Sayin Dr. Harun Mert'in Yargitay Gyeli-
gine secilmesinin ardindan Genel Miidirliik Gorevi tarafi-
matevdii edildi.

Sayin Bakanimiz Agustos ay! icerisinde, bu sene onuncusu
gerceklestirilen Blytkelciler Konferansinda, diinyanin dort
bir yaninda gérev yapan Buyukelcilerimize hitap etti. Yine
bu dénem icinde Sayin Bakanimiz, bagta Cin Halk Cumhu-
riyeti Adalet Bakani olmak tizere, pek ok yabanci konugu
misafirolarak kabul etti. B{tiin bu faaliyetleri Biltenin iler-
leyen sayfalarinda bulabilirsiniz.

Ulkemizin Gyesi oldugu ve faaliyetlerini Genel MUdurligu-
miziin takip ettigi Glineydogu Avrupa Savcilar Danisma
Grubunun dénem bagkanhigini devraldik. Ayrica Genel
MUdrligimiize, cesitli Ulkelerin yargl heyetleri ziyaretler-
de bulundu. Biltenimizin bu sayisinda bahsi gecen konu-
larailiskin haberlerin yanisira, Genel Miidiirligimiziin fa-
aliyet alanini ilgilendiren konularda giindeme isik tutacak
yazilaryer almaktadir.

Biltenin sonraki sayisinda bulugabilmek timidiyle en derin
selam ve saygilarimi sunuyorum.

IN THIS ISSUE

Dear Readers,

With the elections held on June 24, 2018
the most radical change in the history of
the Republic of Turkey took place; Tur-
key transitioned from the parliamentary
system to the presidential system. This
change has not only affected all of Tur-

key’s state institutions but has also im-

pacted the Ministry of Justice and the General

Directorate.

With the transition to the presidential system, Mr. Abd(il-
hamit Gl is reappointed as Minister of Justice. Former
Undersecretary Mr. Selahattin Menteg and former Deputy
Undersecretary Mr. Cengiz Oner as well as former parlia-
mentarian Mr. Yildiz Seferinoglu and Mr. Hilmi Bilgin are
appointed as Deputy Ministers.

We avail ourselves of this opportunity to repeat the prayer,
which is very often voiced by each and every member of
our beloved nation on similar occasions, for the Minis-
ter and the Deputy Ministers: May God help them and let
them offer their best services to the nation.

The wind of change has also impacted the General Direc-
torate. | have been given the duty to take over the position
after former General Director Mr. Dr Harun Mert who was
appointed to the Court of Cassation.

At the 10th Ambassadors’ Conference held in August, Mr.
Minister addressed Turkish Ambassadors serving abroad.
During this period, in addition to the Minister of Justice of
the People’s Republic of China, Mr. Minister received sev-
eral foreign guests. The details of these activities can be
found in the following pages of the bulletin.

Turkey took over the chairmanship of the Southeast Eu-
rope Prosecutor’s Advisory Group, to which itisa member
and the activities of which are followed up by the General
Directorate. Furthermore, judicial delegations from vari-
ous countries paid visits to the General Directorate. In ad-
dition to news on matters mentioned, in this issue of our
Bulletin we’ve included articles that will shed light on
matters pertaining to the field of activities of the General
Directorate.

| present to you my most sincere considerations and hope
to meet again on the nextissue of the Bulletin.




ABDULHAMIT GUL YENIDEN ADALET BAKANI
ABDULHAMIT GUL REAPPOINTED AS MINISTER OF JUSTICE

Cumhurbagkani Recep Tayyip Erdogan, 09.07.2018
tarihinde diizenledigi basin toplantisiyla Cumhur-
bagkanligl Hikiimet Sistemi’nin ilk Kabinesini acik-
ladi. Cumhurbagkanligl Kabinesinde Adalet Bakanhgl
gorevine yeniden Abdulhamit Gl getirildi.

Adalet Bakanligi gorevini 19 Temmuz 2017’den bu
yana yiriiten, Cumhurbaskanhgi Kabinesinde bu go-
reve yeniden getirilen Abdulhamit Gil, Gaziantep’in
Nizip ilcesinde, 12 Mart 1977'de dogdu. Nizip imam
Hatip Lisesi’nden mezun olduktan sonra Ankara Uni-
versitesi Hukuk Fakdltesini bitiren Gl, bir slre ser-
best avukatlik yapti. AK Parti 4. Olagan Kongresinde
Merkez Karar ve Yonetim Kurulu (MKYK) Uyeligine
secilen Abdulhamit Giil, Secim isleri Bagkan Yardim-
ciligi ve Yerel Yonetimlerden Sorumlu Genel Bagkan
Yardimciligi gorevlerinde bulundu.

Adalet Bakani Abdulhamit Bakan Giil, 25. ve 26. Do-
nemde Gaziantep Milletvekili olarak TBMM'de yer
aldi. AK Parti 5. Olagan, 2. ve 3. Olaganiisti Biylk
Kongrelerinde MKYK'de secilen GUl, AK Parti Genel
Sekreterligi gbrevini ylritti. 19 Temmuz 2017°de 65.
Hiikiimetin Adalet Bakanlgina getirilen Giil, 24 Hazi-
ran’dayapilan 27. Donem Milletvekili Genel Secimin-
de Gaziantep’ten milletvekili secildi.

President Erdogan announced first cabinet under new
presidential government system at the press meeting
on 09.07.2018. Mr. Erdogan announced that Abdul-
hamit GUl keeps his post as Minister of Justice in the
new cabinet.

Abdulhamit Gul has held office as Minister of Justice
since July 19, 2017 and is reappointed in the Presi-
dent’s Cabinet. Abdulhamit Gul was born in Nizip,
Gaziantep on March 12, 1977. After graduating from
Nizip Imam Hatip High School and Ankara University
Law Faculty, he worked as a freelance lawyer for some
time. Abdulhamit Gul was selected as a member of
Central Board of Decision and Administration at the
4th AK Party ordinary congress, served as Vice Presi-
dent for Electoral Affairs and Vice President for Local
Administration.

Justice Minister Abdulhamit Giil served at the Grand
National Assembly of Turkey as Gaziantep MP during
the 25th and 26th term. Elected in the MKYK (Cen-
tral Decision and Executive Board) at the AK Party 5th
ordinary, 2nd and 3rd Extraordinary Congress, Gl
served as AK Party Secretary General. He took office
as Justice Minister of the 65th Government on 19 July
2017 and was selected as Gaziantep MP in the 27th
term Parliamentary Elections which was held on 24
June 2018.
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SAYIN GUL ONUNCU BUYUKELCILER KONFERANSINA KATILDI
MR. GUL ATTENDS 10TH AMBASSADORS’ CONFERENCE

“Cumhurbaskanhgi Hikiimet Sisteminde Girigimci ve
insani DIs Politika” temasiyla, Disisleri Bakanligimi-
zin ev sahipliginde, 12-17 Agustos 2018 tarihlerinde
Ankara ve Konya'da 10. BUyukelgiler Konferansi du-
zenlendi.

Konferansta, Ulkemizin dis politikada gercekci, ba-
gimsiz, yaratici, etkin; farkli glic unsurlarini akilcr se-
kilde birlikte kullanabilen, inisiyatif almaktan cekin-
meyen; kalkinma ile barisl birlikte dtstinen bir tlke
olarak, girisimci bir politika izledigi hususu lzerinde
duruldu.

Konferansa Sayin Bakanimiz da istirak etmis; din-
yanin dort bir yaninda tlkemizi basari ile temsil eden
buytkelcilerimizle adalet, hukuk ve yargi alanindaki
gincel gelismeleri degerlendirerek, Disisleri Bakanli-
gl ile Bakanhgimiz arasindaki isbirligin énemini so-
mut drneklerle vurgulamistir.

The 10th Ambassador’s Conference with the theme
“Entrepreneurship and Humanitarian Foreign Policy
in Presidential System of Government” hosted by the
Ministry of Foreign Affairs was held in Ankara and
Konyaon 12-17 August, 2018.

The conference emphasized Turkey’s realistic, inde-
pendent, creative, effective foreign policy; its ability to
rationally use various elements of power and to take
initiative without hesitation; its entrepreneurial pol-
icy pursued as a country that considers development
and peace in unison.

Mr. Minister also attended the conference; reviewing
the current development in the field of justice, law
and judiciary with Turkish ambassadors successfully
representing Turkey abroad, he emphasized, through
concrete examples, the importance of cooperation be-
tween the Ministry of Foreign Affairs and the Ministry
of Justice.

INTERNATIONAL LAW BULLETIN
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Dr. Yavuz YILMAZ
Genel Mudir Yardimcisi
Deputy General Director

Milletlerarasi hukukta, “devletlerin egemen esitligi”
ilkesinin bir geregi olarak yabanci devletlerin diger
bir devlet tarafindan yargilanamamasi prensibini ifa-
de eden yargl bagisikligr ilkesi kabul edilmektedir. ilk
kez Vestfalya barisi nedeniyle uluslararasi bir belgede
50z edilen ve 1849 yilinda Fransiz Yargitay! tarafin-
dan verilmig olan “Casaux” kararindan bu yana genel
kabul gdren bu ilkenin, Uye dlkelerin esitligine vurgu
yapan Birlesmig Milletler Stattst’nln 2. maddesinde
de yer aldigI savunulmaktadir.

Yabanci devletlerin yargi bagisikligi ilkesine, 6zellik-
le 20. ylzyildaki birtakim gelismelerden sonra, bazi
istisnalar getirilmesi ihtiyaci hissedilmistir. Zira, bu
zaman diliminde devletler, ticari ve kamusal yonu
o0zel hukuk yoniine gore daha zayif olan ve klasik an-
lamdaki saf kamusal iglem ve eylemleri diginda kalan
bagka faaliyetlerde bulunmaya baglamiglardir.

Bunun yabanci devletlerin yargl bagisikligina yansi-
masl, “sinirli bagisgiklik” kavraminin ortaya ¢ikmasi
seklinde olmustur. Clinkl, egemenlik faaliyetinden
kaynaklamayan ve devletlerin “devlet olma” sifatiyla
degil, siradan bir “6zel hukuk kisisi” gibi hareket ettigi
bu tir ticari veya dzel hukuk kapsamindaki faaliyetle-
rinden dolay, yargi bagisikliginin olmamasi gerektigi
fikri ortaya atiimistir.

Bu gtlin icin pek cok Glke tarafindan benimsenmig
olan yabanci devletlerin sinirli yargl bagisikhg ilke-
sine, 27/11/2007 tarihli ve 5718 sayili “Milletlerarasi
Ozel Hukuk ve Usul Hukuku Hakkinda Kanun”da da
(MOHUK) yer verilmistir. MOHUK’Un 49. maddesinde
“(1) Yabanci devlete, 6zel hukuk iliskilerinden dogan
hukuki uyusmazliklarda yargl muafiyeti taninmaz.
(2) Bu gibi uyugsmazliklarda yabanci devletin diplo-
matik temsilcilerine tebligat yapilabilir.” hikmu yer
almaktadir. Dolayisiyla bu glinicin artik Tlrk Hukuku
acisindan yabanci devletlerin, 6zel hukuk iligkilerin-
den dogan uyusmazliklarda, yargi bagisikligi olama-
yacaktir.

Ancak bu diizenleme yabanci devletlerin yargl bagi-
sikligl konusundaki batlin sorunlari ¢cozmemektedir.
Zira bir devletin hangi islem ve faaliyetinin 6zel hu-
kuktan kaynaklandigin tespit etmek her zaman cok
kolay olmamaktadir. MOHUK’ta bu konuda her hangi

OZEL HUKUK ISLEMLERI ACISINDAN
DEVLETLERIN YARGI BAGISIKLIGININ SINIRLARI

THE LIMITS OF STATE IMMUNITY WITH
REGARD TO PRIVATE JUDICIAL PROCEDURES

As the sine qua non for “”sovereign equality of states”,
international law recognizes the doctrine of state im-
munity which indicates the tenet that a state cannot be
subjected to proceedings by another state. It is main-
tained that the earliest known mention of the gener-
ally accepted doctrine, which can be traced back to an
international documentin consequence of the Peace of
Westphalia and to a Casaux decision of French Court of
Cassation in 1849, also figures in Article 2 of the Char-
ter of the United Nations, which emphasizes the equal-
ity of states.

Particularly after some advancements of the 20th cen-
tury, there surfaced the need to establish exceptions to
the doctrine of immunity of foreign states. During this
period, states began to engage in other activities which
had considerably weaker commercial and public as-
pects as opposed to private law and which remained
extraneous to pure public procedures and activities in
the conventional sense.

The repercussion of this on the immunity of foreign
states was the emergence of “restrictive state immu-
nity”. The idea that there should be no state immunity
was put forth due to activities that fall within the scope
of commercial and private law where states acted as
ordinary “legal persons” and notin accordance with ac-
tivities resulting from sovereignty and in the capacity
of “State.”

Today, the doctrine of restrictive immunity of foreign
states, adopted by several countries, is also included in
the International Private and Procedural Law (MOHUK)
numbered 5718 dated 27/11/2007. Article 49 of MOHUK
stipulates that “(1) a foreign state may not claim im-
munity from jurisdiction in legal disputes arising out of
private law relations. (2) In such disputes, notifications
may be served to diplomatic representatives of the for-
eign states.” Hence, in terms of Turkish Law, foreign
states shall not enjoy immunity in disputes stemming
from private law relations.

Yet, this regulation fails to eradicate all issues concern-
ing the immunity of foreign states, because it is not al-
ways easy to ascertain which procedures and activities
of a foreign state emanate from private law. There is no
set criterion in MOHUK as regards this matter.

| 4 |
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Dr. Yavuz YILMAZ

0ZEL HUKUKNiSLEMI:ERi ACISINDAN
DEVLETLERIN YARGI BAGISIKLIGININ SINIRLARI

bir kriter belirtilmis degildir.

Konuya iligkin olarak uluslararasi belgelere bakti-
gimizda, Birlesmis Milletler nezdinde Devletlerin ve
onlarin Miilklerinin Yargisal Bagisikligina iliskin S6z-
lesme’de de (Bu Sozlesme halihazirda 30 devlet tara-
findan imzalanmadigindan yirirliige girmemistir.
Bu SOzlesmeyi hentiz Tlrkiye de imzalamamugtir.) bu
konuda bir kriter belirlenmedigi, ancak sayma yon-
temi ile; ticari islemler, ig sozlesmeleri, kisisel zarar-
lar, mal varligi zararlari, miilkiyet hakki ve zilyetlik
hiktmleri ile fikri milkiyet haklarinin bagisikliktan
yararlanilamayacak haller olarak zikredildigi goril-
mektedir. Ancak Sozlesmenin baslangi¢ boliminde
sayllan konularin sinirlrolmadigi ve drnek kabilinden
oldugunu aciklamak Uzere, sozlesmede zikredilme-
yen haller agisindan milletlerarasi 6rf ve adet hukuku
kurallarinin gecerli olacagi belirtilmigtir.

Bu durumda hukukumuz agisindan hangi islem veya
faaliyetlerin devletlerin egemenlik alaninda kaldigl,
hangilerinin ise dzel hukuk iligkisinden dogan bir hu-
kuki uyusmazlik oldugunu tespit gorevi mahkemele-
re birakilmistir.

Mahkemelerimiz, 6nline gelen somut uyusmazliga
gore bu konuyu acikliga kavusturan kararlar vermek-
tedir. Asagida, yabani devletlerin yargi bagisikligi ile
ilgili olarak bu gtine kadar mahkemeler 6ntine gelmis
olan konular ve bunlar hakkinda verilmis karar or-
neklerine yer verilecektir:

Filistin halkina insaniyardim taglyan “Mavi Marmara”
isimli gemiye, israil askerlerince denizden ve havadan
yapilan saldirilar neticesinde 9 kiginin hayatini kay-
bettigi ve 100°den fazla kisinin zarar gérdiigi olay ne-
deniyle, magdurlardan bir kismi iskenderun 3. Asliye
Ceza Mahkemesi'nde dava a¢migstir. Mahkeme yapti-
g1 yargilama neticesinde; “Dava uluslararasi sularda
yapilan saldiriya dayall tazminat istemine iligkindir.
(..) Davaci vekili her ne kadar (...) mivekkillerinin
ugradigl haksiz fiilden (..) dolay! haksiz fiili gecek-
lestiren israil Devleti’nden 10.000 TL. manevi tazmi-
nata hikmedilmesini talep etmis ise de, yabanci bir
devletin Tlrk mahkemelerinde muhakeme edilmesi
(...) devletler hukuku ilkelerine tabidir. Siyasi haki-
miyetle sinirli ve ona iligkin kaza (yargi) yetkisinin
diger bir devlete tegsmili miimkiin bulunmadigindan
ve haksizfiilden dolayi dogrudan devlet aleyhine dava
acllamayacagindan, davanin usulden reddine” ka-
rar vermisg (07/04/2014 t. ve £.2012/634, K.2014/36),
bu karar yargitay tarafindan onanmistir (vargitay

When we look at international documents with regard
to this matter, no criterion has either been set in the
United Nations Convention on Jurisdictional Immuni-
ties of States and their Property (The Convention did
not enter into force as it was not signed by 30 states.
Turkey has also not yet signed the Convention), how-
ever, it is observed that immunity shall not be enjoyed
in commercial transactions, contracts of employment,
personal injuries, damage to property, ownership, pos-
session and use of property and intellectual property
rights. However, in order to explain that matters cited
in the introduction of the Convention are by no means
limited and are exemplary, it is stated that the rules of
customary international law continue to govern mat-
ters not regulated by the present Convention.

In this case, it is the duty of courts to determine which
procedures and activities remain under the sovereign
authority of states and which of them are legal dis-
putes arising from private law relationship.

Turkish courts render decisions that elucidate the mat-
ter according to the concrete disputes they receive. Be-
low are examples of matters conveyed to courts and
decisions given by courts up until today as regards the
immunity of foreign states.

Some of the victims filed a criminal case at 3rd Crimi-
nal Court of First Instance due to the event in which 9
people died and more than 100 people got harmed as a
result of attacks performed by Israeli soldiers from sea
and air to the “Mavi Marmara” ship carrying humani-
tarian aid for Palestinian people. As a result of the pro-
ceeding, the court concluded that, “the case concerned
is a related to claim for damages based on an attack in
international waters. (...), Eventhoughthe plaintiff's at-
torney (..) requested that the State of Israel pay 10000
TL non-pecuniary compensation for its iniquitous act
that his clients suffered (...), the hearing of a foreign
state in Turkish courts (...) is subject to principles of
international law. Restricted in political authority and
with regard to it, impossible to extend the jurisdiction
of one state to another and as a case cannot be directly
filed against a state for a wrongful act, the case is dis-
missed without prejudice”(Dated 07/04/2014, Docket
No. 2012/634, Decision Number 2014/36, the decision
was affirmed by the Court of Cassation. (Decision dated
07/11/2017 and Docket No. 2017/3244, Decision No.
2017/6900 of the 4th Civil chamber of the Court of Cas-
sation)

Similarly, during the Iran-Irak war, regarding the suit
filed by persons injured due to the attack of the Iraqi

INTERNATIONAL LAW BULLETIN
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Dr. Yavuz YILMAZ

THE LIMITS OF STATE IMMUNITY WITH
REGARD TO PRIVATE JUDICIAL PROCEDURES

4. Hukuk Dairesi’nin 07/11/2017 t. ve E.2017/3244,
K.2017/6900 sayili karari).

Benzer sekilde, iran - Irak savasi sirasinda, iran’dan
ham petrol yikleyen tankere Irak savag ucaklarinin
yaptigl saldiri sonucu zarar gorenlerin actigl dava ile
ilgiliolarak Yargitay: “Dava konusu olayda davali dev-
letin savag ucaklarinin saldirisi ile olugan haksiz fiilin,
(..) niteligine gore, harp halindeki devletlerden biri-
ninsavas ucaklarinin t¢tincl bir devletin vatandasla-
rina verdigi zararin dzel hukuk iliskisinden dogmadi-
g1, bir hakimiyet tasarrufu oldugu aciktir.” sonucuna
varmistir (vargitay 4. Hukuk Dairesi’nin 17/03/1986 t.
ve E.1985/5190, K.1986/2436 sayili karart).

Sovyetler Birligi donanmasina bagl bir geminin Mar-
mara Denizi’'nde bir Tlrk hlGicum botuna ¢arpmasi
sonucu hayatini kaybeden denizcilerin akrabalari
tarafindan agilan tazminat davasina iliskin olarak
Yargitay; “Harp gemile-
rinin bayragini tasidi-
gl devletin egemenlik
simgesi oldugu aciktir.
Bu bakimdan harp ge-
mileri de vyargl bagl-
sikligindan yararlanir.”
sonucuna  varmistir.
Yargitay 4. Hukuk Da-
iresi'nin - 12/10/1987
t. ve E1987/7309,
K.1987/7373 sayill ka-
rari).

Ticari bir sirketin, iscile-

rine vize verilmemesi nedeniyle zarara ugradigi iddi-
astyla actigr davaya iliskin izmir 6. Asliye Hukuk Mah-
kemesi verdigi kararda (21.04.2016 t. ve E.2014/132,
K.2016/173); “Davacinin, Almanya’nin Essen sehrinde
kurulu olan firma ile imzaladigi istisna akdi uyarinca
vize basvurusunda bulundugu, daval tarafindan vize
bagvurusunda olumlu yada olumsuz bir cevap veril-
medigi, (...) vize islemi devletlerin egemenlik tasar-
rufu kapsaminda yaptigi islerden olup, Turkiye ile Al-
manya arasinda imzalanan “Tirk Firmalari iscilerinin
Istisna Akdi Cercevesinde istihdamina Dair S6zlesme”
(.) cercevesinde calistirilacak iscilericin verilecek vize
ile ilgili bir takim dlizenlemeler olmasinin (...) davaya
konu uyusmazligi 6zel hukuk islemi olarak degerlen-
dirilmesine imkan vermeyecegi” gerekcesiyle davay!
reddetmig, Yargitay da bu karari onamigtir (vargitay
4. Hukuk Dairesi’'nin 07/01/2016 t. ve E.2016/9242,
K.2016/10897 sayili karar).

war planes on the tankers which loaded petroleum
from Iran, the Court of Cassation concluded that, “It is
clear that, depending on the nature of the iniquitous
act resulting from the attack of war aircraft, (..), the
damage induced by the war aircraft of a state in war to
the citizens of a third state does not emanate from pri-
vate law relationship, but is dispositional sovereignty.”
(Decision dated 17/03/1986, Docket No. 1985/5190,
Decision No. 1986/2436 of the 4th Civil Chamber of the
Court of Cassation).

Regarding the claim filed for compensation by rela-
tives of sailors who lost their lives after a Soviet Union
navy ship collided with a Turkish fast attack craftin the
Marmara Sea, the Court of Cassation concluded that,
“It is clear that warships flying the flag of the state
concerned is a symbol of sovereignty. In this respect,
warship are entitled to state immunity” (Decision
dated 12/10/1987, Docket No. 1987/7309, Decision
No. 1987/7373 of the
4th Civil Chamber of the
Court of Cassation)

concerningacasefiled by
a commercial corpora-
tion for allegedly incur-
ring loss after having its
employers denied a visa,
izmir the 6th Civil Court
of First Instance dis-
missed the case (Dated
21.04.2016, Docket No.
2014/132, Decision No.
2016/173) on grounds
that “The plaintiff applied for a visa in accordance with
the employment agreement signed with the company
based in Essen, Germany. Neither an affirmative nor a
negative response was provided by the defendant, (...)
the visa application procedure is a process managed
within the scope of the dispositional sovereignty of
states, the fact that there are certain arrangements as
regards the visa provided to Turkish workers employed
within the framework of the bilateral “Turkish-Ger-
man Labor Recruitment Agreement” (...), the dispute
subject to the case shall not be considered as a proce-
dure of private law.” The decision was affirmed by the
court of Cassation. (Decision Dated 07/01/2016, Docket
no. 2016/9242, Decision No. 2016/10897 of the 4th
Civil Chamber of the Court of Cassation)

A German diplomat, suffering injury after a car acci-
dent, filed a claim for compensation indicating also the
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Dr. Yavuz YILMAZ

0ZEL HUKUKNi$LEMI:ERi ACISINDAN
DEVLETLERIN YARGI BAGISIKLIGININ SINIRLARI

Alman uyruklu bir diplomatin strlictisi oldugu aragla
yaptig trafik kazasi sonucu zarara ugrayan kigi, ag-
tIgl tazminat davasinda Almanya Blyiikelciligini de
davall olarak gostermigtir. BuyUkelcilik ise davada
taraf sifatinin bulunmadigini ileri strmustdr. ilk de-
rece mahkemesince verilen kararl temyizen incele-
yen Yargitay verdigi kararda; “Diger davall Almanya
BiyUkelciligi, Almanya Federal Cumhuriyeti'nin Tdr-
kiye temsilcisi olup, Almanya Federal Cumhuriyeti’ni
Tirkiye’de temsil ettiginden, Tiirkiye’deki sorumlu-
lugu Almanya ile esdegerdir. Dava gliniinde yirir-
[ikte bulunan 2675 sayili Milletlerarasi Ozel Hukuk
ve Usul Hukuku Hakkindaki Kanun’un 33. maddesi
geregince, ‘yabanci devlete 6zel hukuk iligkilerinden
dolayr dogan hukuki uyusmaliklarda yargi muafi-
yeti taninmaz.’ (...) Bu durumda davali Almanya Bii-
ylikelciligi yoniinden yargilamaya devam edilerek,
varilacak sonuca gore bir karar verilmesi gerekir.”
denilmigtir (vargitay 4. Hukuk Dairesi’nin 17/06/201
t.ve E.2010/6451,K.2010/7394 saylli John F. Kennedy
karari).

ABD Bilyikelciliginden aldigi 10 yil gecerli olan vize-
si olan bir kisi, ucakla ABD’nin New York havaalani-
na inmistir. Ancak kendisine, vizesinin iptal edildigi
bildirilen bu kisi tlkeye alinmamistir. Bunun tzerine
kisi, havaalaninda koti muamele gordiigiini de iddia
ederek tazminat davasi agmis, davali devlet ise yargi
muafiyeti oldugunu ileri sirmustir. Davaya bakan
mahkeme; “Yargi bagisikligr yéniinden somut dava-
dayargilanan vize siiresi dolmadan Ulkeye alinmama
hususu olmayip, davacinin gérdigii muameledir. Bu
nedenle davali tarafin yargi bagisikligindan yararla-
namayacagl disinilmustlir’ (Ankara 22. Asliye Hu-
kuk Mahkemesince verilen bu karar, yargitay 4. Hu-
kuk Dairesi’nin E.2006 /718, K.2006/1549 sayili karari
ile onanmustir) seklinde karar vermistir.

ABD Konsolosluguna gayrimenkuliini kiralayan ki-
sinin, dairenin kirasinin ve telefon faturalarinin dde-
memesi ve gayrimenkuli hor kullanmasindan dolay!
ugradigl zararlar icin actigi davada davali devlet, mil-
letlerarasi hukuk ve Viyana Sozlesmesi'ne dayanarak
yargl bagisikligioldugunu dne stirmiistiir. Ancak Yar-
gitay; “Olayda dayanilan kira sozlesmesi hususi (6zel)
hukuk islemidir. Davaci bu s6zlesmeye aykiri davra-
nistan dogan hor kullanma tazminati ve telefon kul-
lanmadan dogan alacagini istemistir. Olayin tarafiar
arasindaki niteligine gore, davali devletin olayda yar-
gl muafiyeti bulunmamaktadir.” sonucuna varmig-
tir (vargitay 13. Hukuk Dairesi’nin 16/11/1989 t. ve
E.1989/3896, K.1989/6648 sayili karar).

Embassy of Germany as defendant. The Embassy, on
the other hand, claimed that they were not party to the
case. In the decision of the Court of Cassation, to which
the decision of the Court of First Instance was appealed,
it was stated that, “The other defendant is the Embassy
of Germany, and as it is the representative of the Fed-
eral Republic of Germany in Turkey, its responsibility in
Turkey is equivalent to that of Germany. In accordance
with Article 33 of the International Private and Proce-
dural Law No. 2675 in effect on the date of the case, ‘A
foreign state may not claim immunity from jurisdiction
in legal disputes arising out of private law relations’(...)
In this case, from the point of view of defendant Ger-
man Embassy, the proceedings shall continue and a
decision shall be reached according to the result.” (De-
cision dated 17/06/2011, Docket No 2010/6451, De-
cision N0.2010/7394 of the 4th Civil Chamber of the
Court of Cassation)

A person who received a 10 year visa from the Embassy
of USA, landed by plane in New York. However, hav-
ing been informed that his visa was cancelled he was
denied entrance into the country. Claiming to have
been maltreated at the airport, the person filed for a
claim for compensation. The defendant state, however,
claimed jurisdictional immunity. The court hearing the
case rendered the following decision; “Being tried in a
concrete case in terms of state immunity, this is not an
issue of being denied entrance into the country before
the expiration of the visa, it is to do with the maltreat-
ment of the plaintiff. Hence, it is decided that the de-
fendant party shall not benefit from state immunity.”
(The decision rendered by Ankara 22nd Civil Court of
First Instance was affirmed with the Decision of the
4th Civil Chamber of the Court of Cassation, Docket No
2006/718, Decision No. 2006/1549)

Inacase filed by person renting property to the US Con-
sulate for damages incurred due to unpaid rent and
phone bills and misuse of the property, the defendant
state claimed, based on International Law and Vienna
Convention, that it held state immunity. However, the
Court of Cassation concluded that, “The lease agree-
ment which the incident is based on is a matter of pri-
vate law procedure. The plaintiff requested that he be
compensated for misuse engendered via behavior con-
trary to the lease agreement and phone debt. Based on
the nature of the incident occurred between parties, the
defendant state does not hold jurisdictional immunity”
(Decision dated 16/11/1989, Docket No. 1989/3896,
Decision No. 1989/6648 of the 13th Civil Chamber of
the Court of Cassation.
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ADALET BAKANLIGI BAKAN YARDIMCILARI ATANDI
DEPUTY MINISTERS APPOINTED TO MINISTRY OF JUSTICE
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21.07.2018 tarihli Resmi Gazete’de yayimlanan Cum-
hurbaskani karariyla, Adalet Bakan yardimciliklarina
Adalet Bakanligl Mistesari Selahaddin Mentes, Miis-
tesar Yardimcisi Cengiz Oner, 26. DGnem AK Parti is-
tanbul Milletvekili Yildiz Seferinoglu ile 26. Ddnem AK
Parti Sivas Milletvekili Hilmi Bilgin atandl.

2017 yilinin Ekim ayindan bu yana Bakanligimizda
mistesar olarak gorev yapan Sayin Mentes; 1970 yili
Malatya dogumlu olup, Ankara Universitesi Hukuk
Fakultesi mezunu, evli ve iki cocuk babasidir. Mes-
lek yillarinda Denizli-Buldan, Eskisehir-Han, Adi-
yaman-Golbagl hakimi olarak gorev yapmis, daha
sonra Diyarbakirda CMK 250 maddeyle yetkili Agir
Ceza Mahkemesinde tye hakimlik, Diyarbakir 1. Agir
Ceza Mahkemesi Baskanligi ve Adli Yargi Adalet Ko-
misyonu Baskanligl, Adana 4. Agir Ceza Mahkemesi
Basgkanhigini ylritmustlr. 2013 yilinda Mazeret Ka-
rarnamesiile Ankara Adliyesi’ne atanan Mentes, 2014
Subat-Mayis 2017 tarihleri arasinda Adalet Bakanlig
Mistesar Yardimciligl, Mayis 2017-Ekim 2017 tarih-
leri arasinda Olaganistii Hal islemleri inceleme Ko-
misyonu Bagkani, 18 Ekim 2017 - 21 Temmuz 2018
tarihleri arasinda Mustesar olarak gorev yapmistir.

1974 yill Manisa-Demirci dogumlu olan Sayin Oner,
Ankara Universitesi Hukuk Fakiltesinden mezun

With the President’s decision published in the Official
Gazette on July 21, 2018, Undersecretary Selahaddin
Mentes, Deputy Undersecretary Cengiz Oner, Istanbul
AK Party MP under the 26th term Yildiz Seferinoglu and
Sivas AK Party MP under the 26th term Hilmi Bilgin, are
appointed as Deputy Ministers to the Ministry of Justice.

Mr. Mentes who has been serving as undersecretary to
the Ministry of Justice since 2017, was born in Malatya
in 1970 and graduated from the Ankara University Fac-
ulty of Law. He is married, with two children. He served
as judge in Denizli-Buldan, Eskisehir-Han, Adlyaman-
GOlbasl and later, as member judge of the Assize Court
in Diyarbakir (assigned competence with Article 250
of the Turkish Criminal Procedure Code), as President
of Diyarbakir 1st Assize Court and Justice Commission
of Civil and Criminal Jurisdiction, and as President of
4th Ankara Assize Court. Mentes, who was appointed
to Ankara Courthouse in the year 2013 with the Ap-
pointment Decree, served as Deputy Undersecretary
between the years February 2014-May 2017, as Presi-
dent of State of Emergency Procedures Investigation
commission from May 2017 to October 2017 and as
Undersecretary from 18 October 2017 to 21 July 2018.

Born in 1974 in Manisa-Demirci, Mr. Oner graduated
from the Faculty of Law at Ankara University and com-
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ADALET BAKANLIGI BAKAN YARDIMCILARI ATANDI

olup, yuksek lisans egitimini Kamu Hukuku alanin-
da Konya Selcuk Universitesi Hukuk Fakdltesinde
tamamlamigtir. Sirastyla Agri-Patnos, Kiitahya-Sap-
hane, Ankara-Ayas Cumhuriyet Savciligl, Adalet Ba-
kanligi Personel Genel Miidiirliigii Tetkik Hakimligi,
Beypazari ve Isparta Cumhuriyet Savciligl, Ceza ve
Tevkif Evleri Genel MidUirligi Daire Baskanligi, Ceza
ve Tevkif Evleri Genel Miidiir Yardimciligi gorevlerinde
bulunmustur.29.07.2017-21.07.2018 tarihleri ara-
sinda Adalet Bakanligi Miistesar Yardimciligi gbrevini
ylratmustlr. Sayin Oner evli ve lic cocuk babasidir.

AK Parti 27. dénem istanbul Milletvekillerinden biri
de olan Sayin Seferinoglu;1969 yili, Rize-Ardesen
dogumlu olup, evli ve {i¢ cocuk babasidir. istanbul
Universitesi Hukuk Fakiltesi’'nden mezun olduktan
sonra 23yl serbest avukatlik yapmistir. Bununla bir-
likte AK Parti’den istanbul Milletvekilligi yapan Sayin
Seferinoglu, ingilizce ve Arapca bilmektedir.

Sayin Bilgin, 1972°de Sivas Kangal Alacahan’da dog-
mugtur. Ankara Universitesi Hukuk Fakiltesi me-
zunu olup, memuriyetten istifa edip serbest avukat
olarak calisana kadar, SSK Sivas il Mldurligi'nde
kurum avukatr olarak gérev yapmistir. Sayin Bilgin
ayni zamanda Sivas Barosu Disiplin ve Yonetim Ku-
rullar Oyeligi, Sivas Baro Baskanligi gorevlerinde de
bulunmustur. Cesitli sivil toplum orgutlerinde resmi
ve fahri gorevler Ustlenen Bilgin, AK Parti’den Sivas
Milletvekilligi yapmistir.

pleted postgraduate studies in Public Law at Konya
Selcuk University Faculty of Law. He served as a Public
Prosecutor in Agri-Patnos, Kiitahya-Saphane, Ankara-
Ayas, as a Judge-Rapporteur at the Directorate General
for Personnel at Ministry of Justice, Public Prosecutor
at Beypazarl and Isparta, as Head of Department for
Directorate General for Prisons and Detention Houses,
and as Deputy General Director for Directorate Gen-
eral for Prisons and Detention Houses, respectively. He
served as Deputy Undersecretary for Ministry of Justice
between the years 29.07.2017-21.07.2018. Mr. Oner is
married, with three children.

Serving as Istanbul AK Party MP under the 27th term,
Seferinoglu was born in 1969 in Rize-Ardesen. He is
married, with three children. Upon graduating fromthe
Faculty of Law of Istanbul University, he had worked as
afreelance lawyer for 23 years. Seferinoglu, who served
as Istanbul AK Party MP, speaks English and Arabic.

Mr Bilgin was born in 1972 in Sivas Kangal Alacahan.
He is a graduate of Ankara university Faculty of Law.
until he could work as a freelance lawyer after resign-
ing from his postas a civil servant, he served as a lawyer
in Sivas Province Directorate for Social Security Institu-
tion. He also served as a member of Disciplinary and
Management Board for Sivas Bar Association and as
President of the Sivas Bar Association. Bilgin also took
on official and honorary duties in various non-govern-
mental organizations and served as Sivas AK Party MP.
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Hatice Seval ARSLAN
Genel Midir Yardimcisi
Deputy General Director

Diinyada sayili savci aglarindan biri olan ve Glineydogu
Avrupa Sucla Miicadele Merkezi'ne (SELEC) yardim eden
Glineydogu Avrupa Savcilar Danisma Grubu (SEEPAG),
onem arz eden siniri asan suglarin sorusturulmasi ve
kovusturulmasinda adli isbirliginin kolaylastiriimasi
amaclyla Giineydogu Avrupa Bolgesi ilkelerince olus-
turulmusg uluslararasi adli bir isbirligi mekanizmasidir.
SEEPAG klasik adlT yardimlagmanin Gtesinde sinir agan
suclarda ve dzellikle birden fazla tilkenin isbirligi iceri-
sinde hareket etmesini zorunlu kilan sorusturmalarda
tlkelerin sorusturma teknikleri ve suclarla mucadele
metotlarini gelistirmeyi amaclayan ve Ulkeler arasi adli
birimlerin koordinasyonunu tesvik eden dinamik bir
yapilanmaya sahiptir.

12 Aralik 2003 tarihinde kabul edilen Deklarasyonla
olusturulan SEEPAG’e TUrkiye, Arnavutluk, Bulgaristan,
Bosna Hersek, Hirvatistan, Karadag, Macaristan, Make-
donya, Moldova, Sirbistan, Romanya ve Yunanistan ol-
mak uzere toplam 12 Ulke tyedir. Danisma nitelikliolan
anilan Grup, Giineydogu Avrupa bdlgesinde islenen si-
nirasan orgutld suclarin tye Ulkelerde etkin bir sekilde
sorusturulmasi ve akabinde suclularin cezalandirila-
bilmesini teminen adli isbirliginin gliclendirilmesini
hedeflemektedir. Bu cercevede SEEPAG calisma alani
itibariyla Avrupa Yargl AgI (EJN), Avrupa Birligi Adli is
Birligi Birimi (EUROJUST) ve Birlesmis Milletler Uyus-
turucu ve Sug Ofisi (UNODC) gibi uluslararasi kuruluglar
dayakin isbirligi icerisindedir.

Uyusturucu ve insan ticareti, go¢men kacakgiligl, siber
suclar, karapara aklama ve terdr suclariyla micadele
Grubun gtindeminde olan baglica konulardir. SEEPAG’In
asli fonksiyonu da, bu ve benzeri suglarla mucadelede
Uye Ulke adli makamlarinca yirittlen sorusturma ve
kovusturmalarda diger ilke adli makamlarina destek
veyardim saglamak, ulusal yasalarile SEEPAG devletle-
rinin taraf olduklari baglayici uluslararasi andlagmala-
rin izin verdigi dlciide ceza politikas ile ilgili olarak tye
lilkelere 6neri, yardim ve rehberlik hizmeti saglamaktir.
Ayrica, Uye Glkelerin mevzuatlarinin birbirleriyle uyum-
lagtiriimasini tesvik etmek, isbirligini gelistirecek irti-
bat noktalari olugturmak ve bélgede yalnizca savciliklar
arasinda degil ayni zamanda giimriik ve diger kolluk

GUNEYDOGU AVRUPA SAVCILAR
DANISMA GRUBU

SOUTHEAST EUROPE
PROSECUTORS ADVISORY GROUP

The Southeast European Prosecutors Advisory Group
(SEEPAG), one of the few prosecutors’ network and
assisting the Southeast European Law Enforcement
Center (SELEC), is an international mechanism of le-
gal cooperation, formed by countries of the Southeast
European Region with an express intention of facilitat-
ing legal cooperation in significant trans-border crime
investigations and cases. Beyond conventional legal
cooperation, SEEPAG is a dynamic structure which as-
pires to enhance investigation techniques and meth-
ods of combating crime in trans-border crimes and in
particular, investigations requiring the cooperation of
more than one country and encourages coordination
amongstinternational judicial units.

SEEPAG, which was constituted by a Declaration on
12 December 2003, has 12 member states, namely
Turkey, Albania, Bulgaria, Bosnia and Herzegovina,
Croatia, Montenegro, Hungary, Macedonia, Moldova,
Serbia, Romania and Greece. This advisory group seeks
to strengthen judicial cooperation between mem-
ber states as regards investigations when dealing
with trans-border organized crimes committed in the
Southeast Region and subsequently to bring criminals
to justice. Within the framework of its domain, SEEPAG
collaborates closely with international organizations
such as the European Judicial Network (EJN), European
Union’s judicial Cooperation Unit (EUROJUST) and Unit-
ed Nations Office on Drugs and Crime (UNODC).

Among the major issues that the group deals with
are combating drugs and human trafficking, migrant
smuggling, cyber crimes, money laundering and ter-
ror crimes. The primary function of SEEPAG is to pro-
vide support and assistance to the judicial authorities
of other countries in investigations and prosecutions
carried out by the judicial authorities of member states
in combating such crimes and to provide suggestions,
assistance and guidance regarding criminal policy to
member states to the extent permitted by national law
and binding international agreements to which SEEP-
AG states are party to. It is also among the Group’s other
goals to encourage the harmonization of the legislation
of the member states, to establish liaison points to en-
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Hatice Seval ARSLAN

GUNEYDOGU AVRUPA SAVCILAR DANISMA GRUBU

gorevlileri arasinda da isbirligine destek olmak Grubun
diger hedefleri arasindadir.

Ulkemiz adina SEEPAG (ye llkeleriyle irtibat noktasi
olarak Genel MUdiirliglimiz nezdinde belirlenen tet-
kik hakimlerimiz bulunmaktadir. Uye lkelerin irtibat
noktalari sayesinde, miimkiin oldugunca formaliteden
uzak kalacak sekilde, organizasyon icinde yer alan her
lilke talep ettigi adli yardimi temsilcisi vasitasi ile di-
ger Ulke temsilcisine seri bicimde aktarmakta ve sonug
alabilmektedir. Bu yolun kullaniimasiyla, SEEPAG’e iye
olan devletlerin adli yardim talepleri ¢cok hizli ve yeri
geldiginde daha az masrafla yerine getirilebilmektedir.

SEEPAG, mali agidan Uye devletlerin katkilari ile finan-
se edilmektedir. SEEPAG’in Sekretarya hizmetleri ise,
merkezi Biikreg'te bulunan, tlkemizin de Uyesi oldugu
ve daha cok polisiye ve glimriik alanlarinda isbirligi-
ni saglamaya yonelik olarak kurulan SELEC tarafindan
yerine getirilmektedir. Alfabetik siralamaya gore her yil
bir Uye Ulkenin Ustlendigi Donem Bagkanligl boyun-
ca, her dlkenin temsilcileri yilda
bir kez toplanmakta ve ozellikle
sorusturma asamasinda ihtiyag
duyulan karsihkl adli yardim-
lasma konularinda gorls alis-
verisinde bulunmaktadir. Toplan-
tilarda katilimailar karsiliklr olarak
tecrlibelerini paylasma, yerel mev-
zuatlarr hakkinda bilgilendirme ve
bu baglamda fikir teatisinde bulunma
imkanini elde etmektedirler.

Uluslararasi alanda oldukca aktif olan bu kurulusta,
Tirkiye bolgedeki tarihi ve psikolojik Ustiinliglinin
yani sira, niifus ve yiizélcimi de dikkate alindigin-
da oldukca etkin bir dye konumunda bulunmaktadir.
SEEPAG’in Sirbistan Dnem Baskanligrnda “Go¢men
Kacakgiliginin Sorusturulmasi ve Kovusturulmasinda
Yeni Mekanizmalar” konulu 29 uncu toplantisi 08 Ma-
yis 2018 tarihinde Belgrad’da diizenlenmigtir. Toplant
sonunda yapilan seremoniyle, 2019 yilinda diizenlene-
cek olan birsonrakitoplantiya ev sahipligi yapmak lize-
re Ddnem Bagkanligl Sirbistan’dan Ulkemize devredil-
mistir. Daha evvel 2007 yilinda Ulkemiz bagkanliginda
“Ter6riin Finansmani” konulu 9 uncu SEEPAG toplantisi
Istanbulda gerceklestirilmisti. Bu baglamda, 30 uncu
SEEPAG toplantisinin 12 yil aradan sonra yeniden Tir-
kiye’de dlizenlenecek olmasi da Ulkemiz icin ayri bir
onem tasimaktadir.

hance cooperation, and to support cooperation not only
among prosecutor’s office, but also customs and other
law enforcement officials in the region.

on behalf of Turkey, the liaison contact with SEEPAG
member countries is the Rapporteur Judges assigned in
the General Directorate. Through liaison points of mem-
ber states, each country included in the organization is
able to promptly convey the requested legal assistance
through its representative to the representative of the
other country, avoiding formalities as much as possible,
and is able to receive favorable results. In this way, re-
quest for legal assistance of SEEPAG member states are
swiftly fulfilled and if need be, at a lower cost.

SEEPAG is financed by the contributions of member
states. SEEPAG’S Secretariat services are carried out by
SELEC, based in Bucharest, which Turkey is also mem-
ber of and which was established to mostly ensure co-
operation in the fields of law enforce-
ment and customs. Throughout
the term of Chairmanship, which
is passed on in alphabetical or-
der from one country to another
each year, representatives from
each country meet once a year and
exchange views on mutual legal as-
sistance required, in particular during
investigation and prosecution phases.
During the meetings, participants have the
opportunity to share their experiences, give infor-
mation as regards their national legislation and ex-
change ideas.

Taking into consideration its historicand psychological
distinction, as well as its population and its vast area,
Turkey stands as a forceful member of this interna-
tionally active organization. The 29th SEEPAG meeting
having the theme “New Mechanisms of Investigating
and Prosecuting smuggling of Migrants” organized in
the framework of the Serbian Chairmanship was held
in Belgrade on May 8, 2018. The formal transfer of
Chairmanship from Serbia to Turkey, which will host
the meeting that will be held in 2019, took place with
a ceremony at the end of the meeting. The 9th SEEPAG
meeting having the theme “Financing of Terrorism”
was held in 2007 in Istanbul under the Chairmanship
of Turkey. In this respect, it is of particular importance
for Turkey that the 30th SEEPAG meeting will again be
held in Turkey after a hiatus of 12 years.
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SAYIN GUL, CIN HALK CUMHURIYETI

ADALET BAKANINI KABUL ETTI

MR. GUL, RECEIVES MINISTER OF JUSTICE
OF THE PEOPLE’S REPUBLIC OF CHINA

Cin Halk Cumhuriyeti Adalet Bakani Sayin Fu Zheng-
hua ve beraberindeki heyetin tilkemizi ziyareti kapsa-
minda, Adalet Bakanimiz Sayin Gul misafir heyeti 29
Agustos 2018 tarihinde kabul etmistir.

Goriismede dostane iliskilerin dnemine deginilerek,i-
ki Ulke arasindaki iligkilerin ekonomik, ticari, kilti-
rel ve egitim alanlarinda oldugu kadar adli alanlarda
da artarak devam etmesinden duyulan memnuniyet
vurgulanmistir.

Bununyaninda tlkelerarasindakiterdrle micadelede
adliisbirligi konularr da ele alinmig ve mevcut iligki-
nin daha da gelistirilmesinin gerekliligi konusunda
goris birligine variimistir.

Minister of Justice Mr. Gl received Minster of Justice of
the People’s Republic of China, Mr. Fu Zhenghua and
accompanying delegation on August 29, 2018 during
their visit to Turkey.

During the meeting, the importance of amicable re-
lations between Turkey and China were expressed,
and the satisfaction for expanding and maintaining
economic, commercial, cultural and educational rela-
tions as well as relations in the judicial field was em-
phasized.

Furthermore, matters pertaining to judicial coopera-
tion in combating terrorism between two countries
were discussed and the consensus for the need to fur-
ther enhance existing relations was reached.

[12]
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SAYIN GUL, CiN HALK CUMHURIYETi ADALET BAKANINI KABUL ETT]

Kabul sirasinda Bakan Yardimcisi Selahattin Mentes
ve DIs iliskiler ve Avrupa Birligi Genel Miidiir(i Kasim
Cicek de hazir bulunmuslardir. Ayrica Sayin Bakani-
miz tarafindan ayni gtintin aksami, Golbasi Hakime-
vinde heyet onuruna yemek diizenlenmistir.

Ankara programi sonrasinda istanbul’a gecen Cin
Halk cumhuriyeti heyeti burada istanbul Cumhuriyet
Bagsavciligl, istanbul Barosu Bagkanligl ve Maltepe
Ceza Infaz Kurumunu ziyaret etmistir. Akabinde is-
tanbul valisi Sayin Vasip Sahin ve istanbul Cumhu-
riyet Bassavcisi Sayin irfan Fidan'in ev sahipliginde,
Konuk Bakan ve heyeti onuruna aksam yemegi ve-
rilmistir. Heyet istanbul programi ile Ttrkiye’deki te-
maslarini tamamlamigtir.

B2 D

<

.:('

Also, present at the meeting were Deputy Minister,
Mr. Selahattin Mentes and General Director of For-
eign Relations and European Union Affairs, Mr. Kasim
Cicek. In the evening, Mr. Minister hosted a dinner at
GOlbasl Judge House in honor of the delegation.

Following the Ankara program, the delegation from
the People’s Republic of China departed for Istanbul
and there visited Istanbul Chief Public Prosecutor’s
Office, Istanbul Bar Association and Maltepe Prison.
Afterwards, a dinner was hosted by Istanbul Gover-
nor, Mr. Vasip Sahin and Istanbul Chief Prosecutor, Mr.
Irfan Fidan in honor of visiting Minister and accompa-
nying delegation. The delegation’s visit to Turkey was
concluded with the Istanbul program.
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Tugrul UZUN
Tetkik Hakimi
Rapporteur Judge

Amerika Birlesik Devletleri (ABD), iran islam Cumhuriye-
ti (iran) ile 2015'te imzaladigi ve iki tilkenin yani sira Bir-
lesmis Milletler (BM) Giivenlik Konseyi'nin diger daimi
ulkeleri (Gin, Fransa, Rusya ve Birlesik Krallik) ile Avrupa
Birligi ve Almanya’nin da taraf oldugu ve iran’in niikle-
er programina sinirlama getiren Kapsamli Ortak Eylem
Planrndan (KOEP) cekilecegini ve iran‘a uygulamay
durdurdugu yaptirimlari tekrar yiriirlige sokacagini, 8
Mayis 2018 tarihinde agiklamisti.

Bunun {zerine iran, 16 Temmuz 2018 tarihinde Hollan-
danin Lahey sehrindeki Uluslararasi Adalet Divanrnda
(UAD) ABD aleyhine actigI davada, ABD tarafindan tekrar
uygulamaya konulan yaptinimlarin kaldinimasi ile iran
ekonomisinin yaptirimlar nedeniyle gordligii zararlarin
telafisi icin ABD aleyhine tazminata hlikmedilmesini ta-
lep etti.

Kisa Tarihce

iran ve ABD arasinda stiregelen olumsuz iliskiler uzun
zamandir dinya gindemini mesgul ediyor olsa da, tari-
he bakildiginda iki Ulke arasindaki iliskilerin her zaman
boyle olmadigi goriilecektir. Amerikan Merkezi istihba-
rat Tegkilatr CIA’in Glkenin petrol sanayisini millilestir-
me karari alan iran’in secilmis Basbakani Muhammed
Musaddik’a kargl 1953 yilinda bir darbe gerceklestirmesi
ve ABD yanlisi Sah rejimini tekrar tesis etmesi ile birlikte
iki Ulke arasinda iyi iliskiler baslamis ve bu iliskiler pet-
rol krizinin diinyay sardig1 1970’li yillara kadar devam
etmigti. Hatta bu dénemde, 1955 yilinda iki tlke arasin-
da “Dostluk, Ekonomik iliskiler ve Konsolosluk Haklar”
isimli anlagma da (Dostluk Anlagmasi) Tahran’da imza-
lanarak yirirlige girdi.

1979 yilindaki islam Devrimi ile ayni yil gerceklesen
ABD Biytikelciligi'nin isgali ile iki ilke arasinda tam bir
kirlma yasandi. 1988 yilinda iran Havayollarrna ait bir
sivil havacilik ucaginin, kazaen oldugu belirtilse de, ABD
kuvvetleri tarafindan vurulmasi ve 290 kiginin hayatin
kaybetmesi ise ikili iligkilerde blytk bir travma yaratt.

ABD, iligkilerin bu denli bozulmasinin ardindan, Sah
doneminde destekledigi niikleer programini durdur-
mak icin iran‘a yaptirimlar uygulamaya baglad. iran’in
ABD'deki mal varliklart donduruldu, ABD iran-Irak sava-
sinda Irak’a destek verdi.

Sonrasindaise iki tilke arasindakiiligkiler,zaman zaman
dusse bile genel olarak yuksek tansiyonda seyretti ve

ABD’NiN iRAN'A KARSI UY(_EULADIGI YAPTIRIMLAR NEDENIYLE
ULUSLARARASI ADALET DIVANI'NDA ACILAN DAVA

IRAN’S CASE BEFORE INTERNATIONAL COURT OF JUSTICE
AGAINST THE USA WITH REGARD TO SANCTIONS AGAINST IRAN

The United States of America (“USA”) declared on 8
May 2018 that it would withdraw from Joint Compre-
hensive Plan of Action (JCPA”) that was signed with
Islamic Republic of Iran (“Iran”) in 2015, to which all
other permanent members (China, France, Russia and
United Kingdom) of the United Nations Security Council
(“UNSC”), Germany and the European Union are parties.
This withdrawal would give affect again to suspended
sanctions against Iran.

Upon this decision, Iran instituted proceedings before
the International Court of justice (“ICJ”) in the Hague,
the Netherlands against the USA on 16 July 2018, re-
questing termination of sanctions being re-applied by
the USA and condemnation of the latter to compensate
damages suffered by the Iran economy because of the
sanctions.

Short History

Although negative relations between two States have
been occupying the world agenda for a long time, when
we look into the history it can be seen that it was not
the case all the time. Following the coup d’Etat of the
ClIAin 1953 againstelected prime minister Muhammed
Musaddik of Iran who took a decision to nationalize
country’s petroleum industry, which re-established
the pro American Shah regime, a period of good rela-
tionship started and continued until the 1970s when
the petroleum crisis spread all over the world. The two
States even concluded in Teheran an agreement titled
“Treaty of Amity, Economic Relations and Consular
Rights” (“Amity Treaty”) in 1955.

The occupation of the USA Embassy in Teheran, which
took place in the same year as the Islamic Revolution
in 1979 was a total breaking point between the two
States. In 1988, shot down of a civil aviation plane by
USA air forces, although declared as accidental, and
death of 290 people created a great trauma in bilateral
relationship.

Following these breakdowns, USA started to enforce
sanctions against nuclear program of Iran, that he also
supported during the era of the Shah. He froze Iranian
assets in the USA and supported Iraq in Iran - Iraq War.

Then, the relationship between the two States has had
always a high tension albeit certain appeasement peri-
ods and has always occupied the world agenda.

[14]
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Tugrul UZUN

ABD'NIN IRAN'A KARSI UYGULADIGI YAPTIRIMLAR

NEDENIYLE ULUSLARARASI ADALET DiVANI'NDA ACILAN DAVA

diinya gtindemini stirekli mesgul etti.
iki Ulke Arasindaki Davalar

iran’in ABD'ye bu yil icinde actigi dava, iki tilke arasindaki
davalarin ilki degildir.

ik olarak ABD’nin 4 Kasim 1979 tarihinde Tahran’daki
blyukelciliginin isgal edilmesi nedeniyle UAD nezdinde
iran‘a kars! actig davada UAD, isgal eyleminin iran Dev-
leti’nin bir eylemine d6nistiigline ve iran’in uluslararasi
hukuku ihlal ettigine hiikmetmisti.

Iran’in 2 Kasim 1992'de actigi ve ABD’nin 1987 ve 1988
yillarinda iran‘daki sirketlere ait petrol platformlarini
vurmasi nedeniyle iki tilke arasindaki Dostluk Anlagma-
srniihlal ettigini iddia ettigi davada da UAD, ihlal iddia-
sinihakli buldu.

iran, 14 Haziran 2016 tarihinde actigl davada ABD'de
bulunan ve iran‘a ya da iranl kuruluslara ait malvarlik-
larini dondurmasi nedeniyle ABD’nin yine Dostluk An-
lasmasrni ihlal ettigini ileri stirdii. Halen UAD dniinde
derdestdurumda bulunan bu davanindurugmalari 8-12
Ekim 2018 tarihleri arasinda gerceklestirilecektir.

Bunlarindisinda, 19 Ocak 1981 tarihinde kurulanveiran
ile Amerika Birlesik Devletleriarasindadzel birmahkeme
niteligindeki “Claims Tribunal” ile iki Glkenin vatandas-
larindan birisinin diger iilkeye yonelik olarak mal varligi
haklarinin ihlal edildigine yonelik iddialarini ele alan ve
halen yGrdrlikte olan bir mahkeme de mevcuttur.

Bitlin bu arka plan bilgisinden sonra, iran tarafindan
ABD'ye kargl acilan ve ABD’nin yaptirimlarinin iki tlke
arasindaki Dostluk Anlagmasrnin ihlal edildigi iddiasly-
la actigl davaya donecek olursak.

Uluslararasi Adalet Divani ve Yetki

UAD, BM’nin temel yargi organi niteligindedir. BM Sarti
ile birlikte kurulan Mahkeme, Uluslararasi Daimi Adalet
Divanrnin halefi olarak 1946 yilinda faaliyetine basla-
mustir. UAD, devletler tarafindan dniline getirilen uyus-
mazliklarda uluslararasi hukuka gore karar vermek ve
BM’nin organlarinin talebi zerine uluslararasi hukuka
iliskin gors belirtmekle gorevlidir. UAD’nin Statlisti BM
sartrnin bir parcasidir ve buttn Uyeler statiye de taraf
durumdadir.

Her biri BM Genel Kurulu tarafindan dokuzar yilligina se-
cilen 15 Uyesi olan UAD'ye, kendi milliyetlerinden bir tye
olmamas! halinde, uyusmazligin tarafi olan devletler de o
uyusmazliga 6zgii olarak “ad hoc” liye atayabilmektedir.

Her ne kadar BM'nin bitiin Gyeleri ayni zamanda
UAD’nin Statiist’ne taraf olsalar da, her hangi bir somut
uyusmazlik hakkinda UAD’nin yarg! yetkisinin ayrica ve

Cases between the two States

The case filed by Iran against USA is not the first of the
cases between the two States.

Firstly, in a case filed by the USA because of occupa-
tion of its Embassy in Teheran on 4 November 1979, IC)
stated that the occupation turned into an act of Iran and
that Iran violated international law.

In the proceeding instituted by Iran on 2 November
1992, ICJ accepted the claim of violation of Iran and
declared that USA violated the Amity Treaty by bomb-
ing petroleum platforms in 1987 and 1988, which be-
longed to Iranian companies.

Iran claimed also in another case filed on 14 june 2016
that the USA violated the Amity Treaty by freezing as-
sets in USA, which belongs to Iran or Iranian entities.
The case is still pending before ICJ and hearings will be
held between the 8 and 12 October 2018.

Apart from these cases, there exists a special tribunal
still in force called “Claims Tribunal” founded on 19 Jan-
uary 1981 that hears claims of citizens of one of the two
States against to the other one related to violations of
property rights.

Afterthis background information, when we look at the
case of Iran against the USA with claim of violation of
the Amity Treaty:

International Court of Justice and its Competence

International Court of Justice is the principal judicial or-
gan of the UN. Being established with the UN Charter as
asuccessorofthe Permanent International Court of Jus-
tice, it started its activities in 1946. The IC) is entitled to
rule according to international law in disputes brought
before it by Sates and to give judicial opinion on issues
upon request of UN’s organs. The Statute of ICJ consti-
tutes a part of UN Charter and all member States of the
UN is also party to this Statute.

ICJ consists of 15 members, who are elected by the UN
General Assembly for nine years. In the eventthata par-
ty to a dispute before IC) has not a member in the Court
that State can appoint an ad hocjudge for the case.

Even though all member States are also parties tothe IC)
Statute, the jurisdiction of IC) must be accepted explic-
itly by States. This can be in three ways:

- Recognition of obligatory jurisdiction of the IC).

- A special agreement by parties of a given dispute to
bring that dispute before 1C).

- A special provision in an agreement between parties

INTERNATIONAL LAW BULLETIN
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IRAN'S CASE BEFORE INTERNATIONAL COURT OF JUSTICE
AGAINST THE USA WITH REGARD TO SANCTIONS AGAINST IRAN

aclkca kabul edilmesi gerekmektedir.yargl yetkisinin
kabulu ¢ sekilde gerceklesebilir.

- Mahkeme’nin zorunlu yargi yetkisinin kabul edilmesi,

- Taraflanin aralarindaki uyusmazlhigl Mahkeme’nin
ontinde ¢cozmek icin ozel biranlagma yapmasi,

- Tarafiar arasindaki bir antlagmada ¢ikacak uyusmaz-
liklarin - Mahkeme oniinde ¢oztilmesini 6ngéren bir
maddeye yer verilmesi.

ABD, 1986 yilinda UAD’nin zorunlu yarg yetkisini kabul
eden beyanini geri aldigini aciklamis olsa da iran actigi-
davada UAD’nin yetkisini iki tilke arasindaki Dostluk An-
lagmasrnin XXI. maddesine dayandirmaktadir. Soz ko-
nusu madde, Antlagmanin uygulanmasi ya da yorum-
lanmasina iliskin olarak taraf devletler arasinda ¢ikan
ve diplomasi ile ¢oztilemeyen uyusmazliklarin UAD nez-
dinde ¢oziilmesini ongdrmektedir. iran béylece UADnin
yaptirimlar nedeniyle agilan davadaki yetkisini iki Ulke
arasinda iligkilerin iyi durumda oldugu ellili yillarda im-
zalanan Dostluk Antlagmasina dayandirmaktadir.

Davaya Konu Yaptirimlar ve iran’in iddialari

ABD, 8 MayIs 2018'de acikladig1 kararile KOEP’den ¢ekil-
digini ve iran’in niikleer programi ile ilgili olarak kaldiri-
lan yaptirimlarin tekraryirtrlige konulacagini agikladi.
iran ekonomisine yonelik 6 Agustos 2018 giinii basla-
yan genis kapsamli ilk grup yaptirimlar, iran’in otomotiv
ve petrol sektdrii ile iran’in Amerikan Dolart kullanmasi-
nave edinmesine destek olanlari hedefalmaktadir. ABD,
yaptinimlarina gerekce olarak “iran’in nikleer silah elde
etmesine engel olunmasini ve iran’in terdre verdigi des-
tegi” gostermektedir. Yaptirmlarin ikinci béliminin
baslangic tarihiise 5 Kasim 2018'dir.

iran, ABD’nin 8 Mayis 2018'de aldig| karar ile uygula-
maya koydugu yaptirimlarinin Dostluk Anlagmasrnin;
diger Ulke vatandaslarina ve sirketlerine yonelik adaletli
bir sekilde davraniimasina yonelik 1V, iki tlke arasindaki
odeme, havale ve diger fon transferlerinin engellenme-
mesine yonelik VII, ihracat ve ithalatin engellenmeme-
sine yonelik ViII, ithalat ve ihracat bakimindan diger
ulke vatandas ve sirketlerine ayrimcilik yapiimamasina
yonelik IX ve iki Ulke arasinda ticaret ve ulagim serbes-
tisinin kabul edildigi X. maddelerini ihlal ettigini iddia
etmektedir.

iran, dava dilekcesinde ABD’nin KOEP'den cekilmesiyle
baglayan siirecte yaptirimlar daha ytrlrlige girmeden
bile ekonomisinin gordiigli zararl rakamlarla da acik-
lamaktadir. Buna gore, ABD Baskani Donald Trump’in-
KOEP'den cekilme islemini gerceklestirecegini agikladig|
Ekim 2017'den Ocak 2018% kadar iran’in para birimi

stipulating settlement of a dispute by the ICJ.

The USA declared in 1986 that he withdrew his decla-
ration accepting the obligatory jurisdiction of ICJ. How-
ever, Iran bases the jurisdiction of the IC) to article XXI
of the Amity Treaty between two States. The article
indicates that disputes between parties regarding in-
terpretation and implementation of the Treaty which
are not resolved by diplomacy shall be brought before
the IC). Thus, Iran bases the jurisdiction of the IC) on the
case filed because of sanctions to an article of the Amity
Treaty that was signed when the two States had good
relations.

The Sanctions Subject to Case and Claims of Iran.

The USA, with his decision announced on 8 May 2018,
declared that he withdrew from JCPA and the sanctions
on Iran’s nuclear program would be re-imposed. The
first group of the sanctions with a very wide scope tar-
gets Iran’s automotive and petroleum sectors and those
who aides Iran to obtain and to use American Dollars.
The USA, as a motive for his sanctions, argues “preven-
tion of Iran from having nuclear weapons and Iran’s
support to terrorism”. The second part of sanctions will
begin on 5 November 2018.

Iran argues that the sanctions that the USA imposes
with his decision on 8 May 2018 violates the Amity
Treaty’s article IV on equal treatment to citizens and
companies of the other State; article VIl on non-ob-
struction of payments, money orders and other found
transfers between the two States; article VIl on non-
obstruction to importations and exportations; article IX
on non-discrimination to citizens of the other State re-
garding importations and exportations and article X on
free trade and transportation between the two States.

Iran explains with numbers the damage that his econ-
omy suffered in the period starting with the withdrawal
of the USA from JCPA even before entry into force of
sanctions. Accordingly, from the October 2017 when
the President of the USA Mr. Donald Trump announced
his decision to withdraw from JCPA to the January 2018,
the currency of iran suffered a loss of 95% against Euro.
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ABD'NIN IRAN'A KARSI UYGULADIGI YAPTIRIMLAR

NEDENIYLE ULUSLARARASI ADALET DiVANI'NDA ACILAN DAVA

Riyal, Euro karsisinda %95 oraninda deger kaybetmistir.
Ulkenin havacilik, otomotiv ve ulagtirma gibi sektorle-
ri yabanci sirketlerin iran ile yaptiklari sozlesmelerden
cekilmeleri nedeniyle yaptirimlardan Gzellikle olumsuz
etkilenmistir. Sonu¢ olarak, yaptirimlarin daha yurir-
liige girmeden bile iran ekonomisine biiyiik capta zarar
verdigini sdylemek miimkiindiir.

ran, dava dilekcesinde UAD'den; 1- ABD’nin uyguladig|
yaptirimlarla Dostluk Antlasmasrni ihlal ettigine, 2-
ABD’nin yaptirimlara son vermesine, 3 - ABD’nin UAD
tarafindan takdir edilecek bir tazminati iran’a ddemesi-
ne, hilkmetmesini talep etmektedir. iran, UAD’den ayri-
Ca ABD’nin yaptirimlarina son vermesi icin tedbir karari
vermesini de istemektedir.

Davanin tedbir taleplerine yonelik durugmalari 27- 30
Agustos 2018 tarihlerinde Hollanda’nin Lahey sehrinde
bulunan Barig Sarayrnda gerceklestirildikten sonra UAD
kararini 3 Ekim’de agiklamustir.

Dostluk Anlagmasrnin ilk bakista (“primafacie”) kendi-
sini davaya bakmakla yetkili kildigini ve iki Devlet ara-
sindaki uyusmazligin séz konusu anlasmanin yorum-
lanmasi ve uygulanmasina iliskin oldugunu kabul eden
Divan, ABD tarafindan uygulanan yaptirimlarin anlas-
manin kapsamina girebilecegini belirtmistir.

UAD, kararinda her ne kadar gida, tibbi Griinler ve bazi
donanimlarin ABD tarafindan kapsam disi birakilmig
olsalar da yaptirimlar nedeniyle iran bankalarinin bu tiir
drtinlerin ithali icin gerekli islemleri yapamadigini ifade
etmistir.

Boylece, UAD oybirligi ile;

1- ABD’nin, Dostluk Anlagsmasrndan kaynaklanan yu-
kiimltltikleri nedeniyle iran’a uyguladig yaptirimiar-
dan asagida belirtilen Griinlerin iran‘a serbestce girigine
yonelik engelleri ¢lkarmasina;

- ilag ve tibbi techizat
- Gldave tarimsal Urtinler

- Sivil havacilik emniyeti icin gerekli olan yedek
parca, donanim ve diger ilgili hizmetler.

2-ABD’nin yukaridaki trtinlere yonelik, lisans ve izinle-
rin verilmesini saglanmasina ve gerekli ddemelerin ya-
pilmasinasinirlama getirmemesine;

3- Taraflarin Divan’in 6nlindeki uyusmazligi daha da
agirlastirarak ya da uzatarak c¢oziilmesini zorlastiracak
hareketlerden kaginmasina, hikmetmistir.

Divan’in tedbir kararlari taleplerin hakliligr bakimindan
esasa iliskin olarak verilmis bir karar niteliginde degildir.

country’s economic sectors such as aviation, automo-
tive and transport are affected particularly by the sanc-
tions because of the fact that foreign companies with-
drew from contracts concluded with Iran. As a result,
even before theirentry into force itis possible to say that
the sanctions gave harmto Iran economy on a big scale.

Iran requests from IC) to rule that;

1- The USA has violated the Amity Treaty with sanc-
tions,

2-The USA shall stop applying the sanctions,

3-The USA shall pay an amount of compensation to be
determined by the ICJ to Iran.

Iran also request from the Court to give a provisional de-
cision to stop application of the sanctions.

The hearings of the case on the request for provisional
decision were held on 27- 30 August 2018 at the Peace
Palace in The Hague of Netherlands and the ruling on
the request for provisional decisions was announced by
the Courton 3 October.

ICJ, has accepted that the Amity Treaty affords prima
facie jurisdiction to the Court to hear the case and that
the dispute between the two States might be relevant
toapplication and interpretation of the said Treaty.

IC) indicates in its decision that although foodstuff,
medical products and certain equipment were excluded
in the sanctions of the USA, Iranian banks cannot carry
out necessary procedures in order to import these com-
modities.

Therefore, the IC) has ruled unanimously that;

1- The United States of America, shall remove, any im-
pediments arising from the sanctions against the free
exportation to Iran of

- medicines and medical devices;
-food and agricultural products; and

- spare parts, equipment and associated services neces-
sary for the safety of civil aviation

2-The USAshall ensure that licences and necessary au-
thorizations are granted and that payments and other
transfers of funds are not subject to any restriction in
so far as they relate to the abovementioned goods and
Services.

3- Both Parties shall refrain from any action which
might aggravate or extend the dispute before the Court
or make it more difficult to resolve.

The provisional decisions of the ICJ do not constitute a
judgment on the merits of the case.
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SAYIN CUMHURBASKANIMIZ VE SAYIN BAKANIMIZ iNGiLTERE'DE BULUNAN
HAKIM VE CUMHURIYET SAVCILARI ILE BIR ARAYA GELDI

MR. PRESIDENT AND MR. MINISTER HELD MEETING
WITH TURKISH JUDGES AND PROSECUTORS IN ENGLAND

Cumhurbaskanimiz Sayin Recep Tayyip ERDOGAN ve
Bakanimiz Sayin Abdulhamit GUL, Tiirk Yargisinin
Adli ve idari Kapasitesinin Glclendirilmesi Amaciy-
la Hakim ve Cumhuriyet Savcilarinin Yabanci Dil ve
Lisansistl Egitim Projesi kapsaminda yiiksek lisans
egitimlerine devam eden 10 Hakim ve Cumhuriyet
savcisinin da aralarinda bulundugu ingiltere’de 6gre-
nim goren Tlirk 6grencilerile 13 Mayis 2018 tarihinde
Londra’da bir araya geldi.

Mr. President Recep Tayyip ERDOGAN and Mr. Minister

Abdulhamit GUL held meeting with Turkish students
receiving education in England, among whom were
present 10 judges and prosecutors attending master’s
degree program within the scope of the Foreign Lan-
guage and Postgraduate Education Project for judges
and Prosecutors, for the purpose of Strengthening the
Legal and Administrative Capacity of the Turkish judi-
ciary,on May 13,2018 in London.
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MALDIVLER ULKE BASSAVCISININ SAYIN BAKANIMIZI ZIYARETI
CHIEF PROSECUTOR OF MALDIVES VISITS TO MR. GUL

Adalet Bakanimiz Sayin Abdulhamit GUL, Maldivler
Ulke Bagsavcisi Sayin Aishath Bisham ve beraberin-
deki heyeti 17 Temmuz 2018 tarihinde kabul etmistir.

yargitay Cumhuriyet Bagsavcisi Sayin Mehmet Akar-
ca ve Bakanligimiz ust diizey yoneticilerinin de hazir
bulundugu goriismede, iki Glke arasindaki dostane
iliskilerin dnemine deginilerek tlkeler arasindaki adli
isbirligi konulari ele alinmig ve mevcut iligkinin daha
da gelistirilmesi vurgulanmistir.

ADALET

MULEUN

3

P

;

-
Crayl

ey

Minister of Justice Mr. Abdulhamit GUL received Chief
Prosecutor of Maldives Ms. Aishath Bisham and ac-
companying delegation on July17,2018.

During the meeting, which was also attended by
Mr. Mehmet AKARCA, Chief Public Prosecutor of the
Court of Cassation and senior administrators of the
Ministry of Justice, the amicable relations between
the two countries was noted, views on judicial coop-
eration were exchanged and wishes to enhance amity
amongst their respective countries were conveyed.

&
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YARGITAY UYELIGINE SECILEN DR. HARUN MERT iLE

ROPORTAJ/INTERVIEW

Yargitay Gyeligine secilmeden 6nce Bakanhgimiz Uluslara-
rasi Hukuk ve Dig iliskiler Genel Miidirligi'nde (UHDIGM)
uzun slire gorev yaptiniz. Genel Midurligimiizde ¢alismak
mesleki anlamda size neler kazandirdr

1999°dan itibaren degisik il ve ilcelerde Cumhuriyet savci-
si olarak calistiktan sonra, 2006 yilinda UHDIGM'de tetkik
hakimi olarak géreve basladim. 2012 yilinda genel mudur
yardimciligina atandim, 2015 yilindan itibaren de genel
mdiirliik gdrevini ifa ettim. UHDIGM'de cezai konularda adli
yardimlagma, suclularin iadesi ve hikimldlerin nakli gibi
konularda caligtim. Bu sirecte yabanci devletlerden gelen
talepnamelerden diger iilkelerde ceza sorugturma ve kovus-
turmalarinin nasilyapildigini gérme firsatimiz oldu. Yabanci
devlet temsilcileriyle TUrkiye’deki ve yurt digindaki temasla-
rimiz yabanci hukuk sistemleri hakkindaki bilgi birikimimizi
zenginlestirdi. UHDIGMde ayrica Avrupa Konseyi komiteleri
basta olmak lzere Birlesmis Milletler ve diger uluslarara-
s kuruluglarin degisik calismalarina istirak ettik. Tim bu
faaliyetler hukuk alaninda ufkumuzu act, tlkemizin diger
llkelere kiyasla hukuk ve yargl alanindaki artr ve eksilerini
yakindan gorme imkani verdi diyebiliriz. 2017 yili Agustos
ayina kadar insan Haklari Daire Baskanligi UHDIGM’e bagli
bir birim oldugundan, genel midirliiglimiiz sirasinda in-
san haklari konulariyla dailgilendik. UHDIGMde calistigimiz
donemde ayrica, Disisleri Bakanligl basta olmak Uzere Tir-
kiye'nin dig iligkilerinde rol alan farkli kurumlarimizi ve ¢ok
degerli yoneticilerini tanima firsatimiz oldu. Bir yargl men-
subu olarak blrokrasimizin igleyisini ilk elden gérmek bize
farkli bir tecriibe kazandirdi. Kisacast UHDIGM her yoniiyle
cok verimli bir okul oldu bizim icin. Bu vesileyle Genel M-
dirlikte kendilerinden ¢okca istifade ettigimiz kidemli mes-
lektaslarimizi ve degerli amirlerimizi hayirla yad ediyorum.

Uluslararasi aditigbirliginin hukuk sistemi agisindan énemi-
ni nasil izah edersinizz Son yillarda bu alanda yaganan gelis-
meler hakkinda kisaca bilgi verir misinizz

Uluslararasi adliisbirligi, hukuki ve cezal konularda 6zellikle
kisi veya yer bakimindan yabancilik unsuru tagiyan vaka-
larda devletlerin birbirlerine yardimci olmalarini ifade eder.
Sanayi ve teknolojinin gelismesiyle birlikte 6zellikle 20. yiiz-
yilda devletler arasinda is gliciinin ve sermayenin dolagimi
artmis, insanlarin yabanc tlkelere gidis gelislerinde yogun-
lagma gozlenmistir. Bu gelismelere paralel olarak uluslara-
rasi suclulukta da ciddi bir artig meydana gelmistir. Ozellikle
Orgutli sekilde islenen sinir asan suclarla tek bagina miica-
delede yetersiz kalinmasi, devletleri ikili anlagmalar ya da
Birlesmis Milletler ve Avrupa Konseyi gibi uluslararasi kuru-
luglar biinyesinde akdetmis olduklari cok tarafii sozlesmeler
yoluyla adli isbirliginde bulunmaya ydneltmistir. Su¢ delil-

WITH MR. DR. HARUN MERT WHO IS APPOINTED
AS MEMBER OF THE COURT OF CASSATION

Prior to your selection as a member of the Court of Cassation,
you have worked for the Ministry of Justice, DG for Interna-
tional Law and Foreign Relations for a long time. What have
you gained professionally from working for our Directorate
General?

Having served as a public prosecutor in different provinces and
districts since 1999, | started working as a rapporteur-judge
at DG for International Law and Foreign Relations (UHDIGM)
in 2006. | was appointed as the deputy general director of
UHDIGM in 2012, and then as the general director in 2015. At
UHDIGM, | worked in various fields such as legal assistance in
criminal matters, extradition and transfer of sentenced per-
sons. Throughout this process, we have had a chance to see
from the requests sent by Foreign States how criminal inves-
tigations and prosecutions are conducted in other Countries.
Our contacts both at home and abroad with representatives
of foreign States have enriched our knowledge in foreign legal
systems. Besides, in UHDIGM, we have participated in different
works of the United Nations and other international organiza-
tions, particularly in the committees of the Council of Europe.
All these activities have opened up our horizon in the field of
law and gave us a chance to see closely the pros and cons of our
judicial system in comparison to that of others. Department of
Human Rights was under UHDIGM until August 2017, there-
fore we also dealt with human rights issues thus far. Dur-
ing our term in UHDIGM, we have also had a chance to know
various institutions and their esteemed directors, first and
foremost the Ministry of Foreign Affairs, assuming a role for-
eign relations of Turkey. As a member of the judiciary, seeing
at firsthand the functioning of bureaucracy has provided us
with a different experience. In short, UHDIGM has been a very
productive school for us. Availing myself of this opportunity, |
remember with gratitude our senior colleagues and esteemed
superiors, from whose experience we benefited at our DG.

How do you explain the importance of international judicial
cooperation interms of the legal system? Will you give us brief
information on the recent developments in this field?

International judicial cooperation means that the States help
each otherin civil and criminal matters, especially in cases in-
volving foreign elements from the aspect of persons or territo-
ry. With the advancement of industry and technology, move-
ment of labour and capital among the States has increased
especially in the 20th Century, and travels to foreign countries
have intensified. In parallel with these developments, there is
a significant increase in international criminality. The States’
falling short of combating transnational organized crimes
by themselves has steered them into judicial cooperation
through bilateral agreements or multilateral conventions
concluded under the roof of United Nations and Council of
Europe, which they have formed by joining together. various
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lerinin tespiti ve suclularin yakalanarak ilgili devlete teslimi
gibi ceza muhakemesi islemlerinin hizli ve etkin yiritilme-
sine dair cesitli isbirligi mekanizmalari gelistirilmistir. “Sug-
lularin iadesine Dair Avrupa S6zlesmesi” ve “Cezal Konularda
Uluslararasi Adli Yardim Avrupa Sozlesmesi”ni bunlara bag-
licadrnek gosterebiliriz. Son yillarda siber suclarve sinir asan
orglitlli suclar bagta olmak Uzere uluslararasi suclulugun
giderek daha karmasik bir boyut kazanmasi, adli isbirligi
alaninda yeni yontemlerin geligtiriimesini kaginilmaz hale
getirmistir. Dolayislyla, 6zellikle Avrupa Konseyi biinyesin-
de uygulanmakta olan cezai konularda adli yardimlagma ve
suclularin iadesi konularindaki sézlesmelerin giincellenme-
si amaciyla ek protokoller hazirlanmis, tye devletler bunla-
ra taraf olmug ve ic mevzuatlarinda da gerekli degisiklikleri
yapma yoluna gitmislerdir. Ornegin adli yardimlasma s6z-
lesmesine ek ikinci protokol ile sinir 6tesi gozlem, kontrolli
teslimat ve ortak sorusturma ekibi kurulmasi gibi yeni adli
isbirligi yontemleri uygulamaya konulmugtur. “Sinirasan
Orglitli Suclara Karsl Sézlesme” ve “Yolsuzlukla Miicadele
Sozlesmesi” gibi cesitli Birlesmis Milletler s6zlesmelerinde
de uluslararasi adliisbirligine dair ayrintili diizenlemeler ya-
pilmigtir. Hukuk alaninda da Lahey Ozel Hukuk Konferansi
basta olmak tzere cesitli uluslararasi kuruluglar biinyesinde
yabanci ilkede delil saglanmasi, tebligat, nafaka alacak-
larinin tahsili ve cocuk kagirma gibi degisik konularda adli
isbirligi sozlesmeleri yirtirlige konulmustur. Tim bu adli
isbirligi mekanizmalari uluslararasi suclulukla miicadele ve
ozel hukuk alanindaki uyusmazliklarin kisa zamanda ¢ozti-
mu bakimindan ¢ok 6nemliislev gérmektedir.

Gorevyaptiginiz siire icinde, UHDIGM tarafindan uluslararasi
adIiigbirligi mekanizmalarinin dnemi hususunda adli mer-
cilerimizde farkindalik olugturmaya yonelik ne tir faaliyetler
gerceklestirildi?

UHDIGM, hem yabanci devletlerden gelen hem de adli ma-
kamlarimiz tarafindan yabanci devletlere gonderilen ulusla-
rarasl adliigbirligi taleplerinin yerine getirilmesinde merkezi
makam olarak gérev yapiyor. AdI7 isbirligi niteligi itibariyle
6zel uzmanlik gerektirdigi icin UHDIGM bu alanda adIi ma-

cooperation mechanisms on speedy and effective conduct of
criminal procedures such as identification of criminal evidence
and apprehension of criminals and their surrender to relevant
state have been developed. “The European Convention on Ex-
tradition” and “European Convention on Mutual Assistance in
Criminal Matters” are the primary examples. In recent years,
international criminality, especially cyber crimes and trans-
national organized crimes have taken on a more complex
dimension and this has made inevitable the development of
new methods in international judicial cooperation. Therefore,
with a view to updating the conventions on legal assistance
in criminal matters and extradition implemented within the
Council of Europe, new additional protocols have been drafted
and members states have become a party to these protocols,
and made necessary amendments in their domestic legisla-
tions. For instance, by the second additional protocol to the
convention on mutual legal assistance, new judicial coopera-
tion methods such as forming of transnational observation,
controlled delivery and joint investigation teams have been
put into practice. Likewise, very detailed arrangements on
international judicial cooperation have been made in various
conventions of the United Nations such as the “Convention
against Transnational Organized Crime” and “Convention
against Corruption”. In civil matters, judicial cooperation trea-
ties in various fields such as taking of evidence abroad, service
of documents, recovery abroad of claims for maintenance and
child abduction have been put into effect within the scope of
especially the Hague Conference on Private International Law
and otherinternational institutions. All these judicial coopera-
tion mechanisms serve for a very important purpose in terms
of promptly resolving the disputes in private law and in com-
bating international criminality.

During your term of office, what type of activities were carried
out by UHDIGM for raising awareness among judicial authori-
ties on the importance of judicial cooperation mechanisms?

UHDIGM is acting as the central authority for granting incom-
ing and outgoing international mutual legal assistance re-
quests. Moreover, since judicial cooperation requires special
expertise, UHDIGM provides guidance to judicial authorities
in this field. Therefore, we can say that UHDIGM assumes a

INTERNATIONAL LAW BULLETIN



INTERVIEW WITH DR. HARUN MERT

kamlarimiza rehberlik hizmeti sunan bir birim. Dolayisiyla
UHDIGM'in Tirkiye'nin uluslararasi adli isbirligi politikasi-
nin belirlenmesinde 6nemli bir islev gordligiinii sdyleyebili-
riz. Son yillarda PKK, FETO ve DAES gibi degisik terdr orgiitle-
riyle uluslararasi miicadelenin yogunlasmasiyla UHDIGM’in
gorev ve sorumluluklari oldukca artmistir. Bakanlik¢a hazir-
lanan genelgeler, internet sitemizden ve ayrica yazismalar
yoluyla tim teskilatimiza iletilen duyurular araciligiyla adli
isbirligi konularinda dikkat edilmesi gereken hususlarda si-
rekli bilgilendirmeler yapiimaktadir. Ayrica, UHDIGM'de g6-
revli arkadaslarimizla birlikte Ttrkiye Adalet Akademisi'nde
hakim ve savcl adaylarina dersler verdik. Bakanlik, Akademi
ve diger yargi birimlerinin diizenlemis oldugu cesitli semi-
nerlerde ve yargi teskilati toplantilarinda hakim ve savcila-
rimiza bu konularda surekli bilgilendirmelerde bulunduk.
Yine UHDIGM tarafindan dért ayda bir Ti]rkge—ingilizce ya-
yinlanan Uluslararast Hukuk Bilteni’nin her sayisinda adli
isbirligi konularina dair makaleler yayinlanmaktadir. En son
13-14 Nisan 2018 tarihinde Antalya’da akademisyenlerimiz
ile hakim-savcilarimizin istirakiyle “Cezai Konularda Ulusla-
rarasi AdITisbirligi Sempozyumu”nu diizenledik. Oldukca ve-
rimli gecen Sempozyumda, 2016 yilinda kabul edilen 6706
sayili Cezai Konularda Uluslararasi AdI7is Birligi Kanunu cer-
cevesinde tlim adli isbirligi konulari mevzuat ve uygulama
boyutlariyla etraflica miizakere edildi. UHDIGM olarak, adli
makamlarimiza yonelik séz konusu faaliyetlerin yani sira,
adalet alaninda isbirligini gelistirmeye yonelik uluslararasi
organizasyonlar da gerceklestirdik. Bu kapsamda, 2015 yi-
linda Antalya’da Yargitay Cumhuriyet Bagsavciligi ile birlikte
“Ekonomik isbirligi Teskilatr 2. Bagsavcilar Toplantisi’na ev
sahipligi yaptik. Bu toplantinin ana konusu sinir asan 6r-
gUtld suclarla miicadelede Uye devletler arasinda adli igbir-
liginin gelistirilmesiydi. Yine 2016 yilinda 47 (ilkeden adalet
bakanlari, yiksek mahkeme bagkanlari ve bassavcilar ile
akademisyenlerin katilimiyla “Uluslararasi istanbul Hukuk
Kongresini dlizenledik. Sayin Cumhurbaskanimiz tarafin-
dan acilist yapilan ve tlkemizden de ok sayida yargi men-
subu ile hukukcunun istirak ettigi bu kongre, muhtemelen
hem icerik hem de katiim bakimindan adalet tarihimizin en
kapsamli uluslararasi organizasyonuydu.

6706 sayili Cezai Konularda Uluslararasi AdIiis Birligi Kanu-
nu’nun éneminden kisaca bahseder misinizz Bu Kanunun
kabull uygulamaya nasil yansidi?

Tirkiye’de daha 6nce adliisbirligine dair dzel bir kanuni di-
zenleme mevcut degildi. Suglularin iadesi TCK’nun 18. mad-
desinde dizenlenmisti ve bu konudaki temel ilkeleri belir-
lemekteydi sadece. HikimIG nakline dair hususlar da 3002
sayill kanunda nispeten ayrintili bir sekilde yer almaktaydi.
Diger adli isbirligi talepleri ise Ceza Muhakemesi Kanunu
basta olmak zere genel hiikiimlere gore yerine getirilmek-
teydi. AdIT isbirligi alaninda TUrkiye’nin taraf oldugu sézles-
meler ile Bakanlik¢a hazirlanmis olan genelgeler referans
belge niteligindeydi. Mevzuattaki bu daginiklik uygulamada
cesitli zorluklara yol aclyordu. Doktrinde de adl7 isbirligi ko-

significant function in identifying the international judicial
cooperation policy of Turkey. Recently, with the intensification
of international fight against different terrorist organizations
such as PKK, FETO (Fetullahist Terrorist Organization) and
DAESH, the duties and responsibilities of UHDIGM have sig-
nificantly increased. Through the circulars drafted by the Min-
istry and announcements on our website and further com-
munications, information on matters ofimportance tojudicial
cooperation is perpetually provided to all units of the Ministry.
Moreover, together with our colleagues serving for UHDIGM,
we have given lectures to candidate judges and prosecutors
at the Justice Academy of Turkey. We have constantly in-
formed judges and prosecutors on this subject during various
seminars and meetings of the judiciary. Likewise, articles on
judicial cooperation are published in each issue of the Interna-
tional Law Bulletin, a periodical published both in Turkish and
English once in every four months by UHDIGM. Recently, we
organized a symposium titled “Symposium on International
Judicial Cooperation in Criminal Matters” on 13-14 April 2018
in Antalya with the participation of representatives from UH-
DIGM and a number of academics, judges and prosecutors. In
this useful symposium, within the framework of the Law No.
6706 on International Judicial Cooperation in Criminal Mat-
ters adopted in 2016, all matters of judicial cooperation with
their legislative and practical dimensions were thoroughly
discussed. As UHDIGM, in addition to these activities aimed at
judicial authorities, we held international organizations with
a view to developing cooperation in the field of justice. Within
this scope, together with the General Prosecution Office of
the Court of Cassation, we hosted the “Economic Cooperation
Organization’s 2nd Attorney Generals’ Meeting” in Antalya in
2015.The main subject of this meeting was improving judicial
cooperation among member states in combating transna-
tional organized crimes. Similarly, we organized the “Interna-
tional istanbul Law Congress” in 2016 with the participation
of ministers of justice, presidents of high courts, prosecutors
general and academics from 47 countries. This congress of-
ficially opened by our President and attended by a number of
members of the judiciary and jurists across our Country, has
probably been the most comprehensive international organi-
zation in terms of the content and level of participation in the
history of our justice system.

Will you tell us briefly about the importance of the Law No.
6706 on International Judicial Cooperation in Criminal Mat-
ters? How is the adoption of this Law reflected on practice?

There has not been a special legal arrangement on judicial co-
operationinTurkey. Extradition was regulated under Article 18
of the Turkish Criminal Code, identifying only the basic prin-
ciples of the subject. Issues on transfer of sentenced persons
were relatively covered in detail in the Law No 3002. Other re-
quests for judicial cooperation were granted according to the
general provisions, first and foremost the Criminal Procedure
Code. The conventions to which Turkey is a party and circulars
issued by the Ministry were serving as reference documents in
the field of judicial cooperation. This scattered structure in the
legislation was causing different challenges in implementa-
tion. The necessity of having a separate law in the field of judi-
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nusunda mustakil bir kanun hazirlanmasinin gerekliligi dile
getiriliyordu. Bu ihtiyaca binaen, Bakanlik¢a yiritlilmekte
olan bir proje cercevesinde UHDIGM'in koordinatorligiinde
hazirlanan Cezai Konularda Uluslararasi AdI7 isbirligi Kanu-
nu 23 Nisan 2016 tarihinde TBMM’de kabul edildi ve 5 MayIs
2016 tarihinde Resmi Gazete’de yayinlanarak yiirlrllige gir-
di. Bu kanuni dlizenleme ile tim adliisbirligi mekanizmalar
tek bir mevzuatta birlesmis oldu. iki yili asan siireyi deger-
lendirdigimizde, 6706 sayili Kanunun uygulamayi oldukca
rahatlattigini memnuniyetle goriiyoruz. Ozellikle yeni ka-
nunla yabanci devlete iade siireci hizlandirildi. Onceden agir
ceza mahkemesi kararindan sonra iade icin Bakanlar Ku-
rulu karari gerekiyordu, simdi ise Bagbakan (yeni hiikiimet
sisteminde Cumhurbagkani) onaytyla stre¢ tamamlaniyor.
Ayrica fade kararina iligkin temyiz incelemesinin yapiimasi
ve idari kararlarin ikmal edilmesi icin azami sireler getiril-
di. Yine mevzuatimiza dahil edilen “rizaya dayali iade usul(i”
ile yabanci devlete ken-

di rizasiyla iade edilmek =

isteyenlerin teslimi icin
basitlestiriimis usuller ih-
das edildi. Hikimld nakli
konularinda para cezasini
Odeyemeyenlerin  ceza-
larinin hapse cevrilmesi
suretiyle yabanci devlete
transfer edilmeleri kolay-
lagtirildi. AdIi makamla-
rmizin 6706 sayili Kanun
hakkindaki farkindaligi-
nin artmastyla, kanunda-
ki mekanizmalarin daha
etkin bir sekilde uygula-
nacagini distinlyoruz.

Ulkemizin hukuki alanda faaliyet gsteren uluslararasi 6r-
glitlerde temsili hususundaki degerlendirmelerinizi paylagir
misinizz Daha etkin bir temsil saglanmasi ve bu drgiitlerin
calismalarindan yeterli dlizeyde yararlaniimas icin sizce ne-
leryapiimas| gerekmektedir?

Tirkiye'nin dyesi oldugu Birlesmis Milletler, Avrupa Konseyi,
Lahey Ozel Hukuk Konferansi ve diger uluslararasi kurulus-
larin hukuk ve yargi alaninda aktif sekilde faaliyet gosteren
cok cesitli komiteleri mevcuttur. Bunlarin calismalarinin pek
ogunu UHDIGM takip etmektedir. Bahsettigimiz bu ulusla-
raras! kuruluslarin, devletlerin i¢c hukuklarinin sekillenme-
sinde 6nemli bir isleve sahip oldugunu gdriiyoruz. zira hu-
kukun degisik alanlarindaki yenilikler cogu zaman dncelikle
uluslararasi kuruluglarin mutfaginda hazirlanip UGlkelere
servis ediliyor. Dolayisiyla, hukuk ve yargi alanindaki gelig-
melerden zamaninda haberdar olunmasi ve dzellikle (lke-
miz i¢in yararli olabilecek yeniliklerin i¢ hukuka aktarilabil-
mesi bakimindan bu caligmalarin takibi oldukca onem ta-
slyor. Bunun da Gtesinde, uluslararasi kuruluslarda etkin bir
temsilin saglanmasl, hukukun geleceginin sekillenmesinde

cial cooperation was also mentioned in the doctrine. Pursuant
to this requirement, within the framework of a project carried
outinthe Ministry and under the coordination of UHDIGM, the
Law on International judicial Cooperation in Criminal Mat-
ters was drawn up and then adopted by the Turkish Grand
National Assembly (TGNA) on 23 April 2016 and entered into
force upon publication in the Official Gazette on 5 May 2016.
By this legal arrangement, all judicial cooperation mecha-
nisms have been merged into a single legislation. When we
evaluate the period of two years since then, we welcome the
factthat the Law No. 6706 has eased the implementation to a
greatextent. Especially by this new law, the process of extradi-
tion to a foreign state is speeded up. Previously, following the
decision of a high criminal court, the decision of the Cabinet
was required for extradition; however the process is now be-
ing finalized by the approval of the Prime Minister (in the new
governing system itis done by the President). Moreover, maxi-
mum time limits have been introduced for appellate review
and implementation of
=== administrative decisions.
Likewise, by the introduc-
tion of “extradition based
on consent” to our legisla-
tion, simplified procedures
have been established for
surrendering those who
give consent to extradi-
tion to a foreign state. On
the issues of transfer of
sentenced persons, trans-
fers to foreign states have
been facilitated by intro-
duction of converting fines
into imprisonment sen-
tence for those who fail to
pay the fines. By raising
awareness of our judicial authorities on the Law No. 6706,
we believe that the mechanisms as stated in the law will be
implemented more effectively.

Will you share your assessments on the representation of our
Country before international organizations engaged in the
field of law? What do you think should be done in order to en-
sure more efficient representation before these organizations
and making sufficient use of their works?

International organizations such as the United Nations, Coun-
cil of Europe, Hague Conference on Private International Law
towhich Turkey is a party, as well as other international bod-
ies have various committees actively working in the fields of
law and justice. Most of their works are followed up by UH-
DIGM. As | have stated above, international organizations as-
sume an important function in shaping of domestic laws of
states, for the innovations in different fields of law are usu-
ally prepared in the kitchens of international organizations
and then served to countries across the world, so to say. Thus,
staying informed of in a timely manner the developments in
the fields of law and judiciary and transposing the innova-
tions, which are of benefit to our Country, into domestic law
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ve benimsedigimiz degerlerin uluslararasi hukuka yansitil-
masinda belirleyici olmaimkanini da beraberinde getirecek-
tir. Uluslararasi faaliyetleri sadece takip etme degil, etkin bir
sekilde yonlendirme yaklasimiyla, son yillarda bu tdr kuru-
luglarin faaliyetlerine katilimi artirdik ve arkadagslarimizin
belirttigimiz hususlara riayet etmeleri icin gayret sarf ettik.
Diger taraftan, uluslararasi kuruluglar biinyesinde olugturu-
lan denetim mekanizmalari vasitasiyla Uye devletler degi-
sik hukuki konularda incelemeye tabi tutulmakta, eksiklik
goriilen hususlarin diizeltiimesi istenmektedir. incelemeler
sonucunda hazirlanan degerlendirme raporlari uluslararasi
kamuoyunun o tlkeye bakisini 6nemli élclide etkilemek-
tedir. Maalesef bu raporlar her zaman objektif olmamakta,
kimi zaman cegsitli yonlendirmelere maruz kalabilmekte-
dir. Bu noktada ozellikle son yillarda Turkiye'ye dismanlik
besleyen cevrelerle baglantili lobilerin etkisiyle, ilkemiz
hakkinda kasitli ve objektif olmayan degerlendirme rapor-
larinin yayinlandigina sahit oldugumuzu belirtmek isterim.
Dolayistyla uluslararasi kuruluslarin inceleme agamalarinda
donanimli bir ekip ile amaca uygun bir calisma yuritilime-
si, tlke ¢ikarlarinin korunmasi ve olumsuz algilarin bertaraf
edilmesi acisindan son derece 6nemlidir. Uluslararasi ku-
ruluslarda etkin bir temsilin saglanmasina gelince, bunun
bireysel ve kurumsal olmak tizere iki boyutu oldugunu séy-
leyebiliriz. Bireysel olarak, bu faaliyetlere istirak eden perso-
nelin yabanc dil, konulara vukfiyet ve iletisim yetenegi gibi
hususlarda donanimlarinin artirilmasi gerekiyor. Kurumsal
olarak dailgili birimler arasindaki koordinasyonun daha Gst
seviyelere cikartilmasi elzemdir. Elbette hepsinden mihi-
mi, bireysel ve kurumsal olarak bu faaliyetlerin Glkemizin
dis iligkileri acisindan ne derece énemli oldugunun bilin-
ciyle hareket edilmesidir. Adalet Bakanligi, bu anlayistan
hareketle, son yillarda ¢ok sayida hakimimizi yabanci dil ve
yiiksek lisans egitimi icin yurt disina gdndermistir. UHDIGM
biinyesinde de belirttigimiz hususlarda farkindaligin artiril-
masinayonelik calismalaryuritilmustir. Oyle saniyorum ki
onumuzdeki donemde bu konudaki faaliyetler daha da arta-
rak devam edecektir.

Son olarak sdylemek istediginiz seyler var midir?

UHDIGM'de son yillarda ve ozellikle 15 Temmuz terdrist
darbe girisiminin akabinde ¢ok yogun bir calisma dénemi
gecirdik. Bu stirecte birlikte calistigimiz cok degerli yonetici-
lerimize, yurt digl adalet misavirlerimize, hakimlerimize ve
personelimize gostermis olduklar fedakarlik ve tstiin gay-
retleri nedeniyle ictenlikle tesekkir ediyor, bundan sonraki
calismalarinda basarilar diliyorum. Ayrica tarafimiza genel
mudurllik gorevini emanet eden ve tiim ¢alismalarimizda
bizden desteklerini esirgemeyen saygideger bakanlarimiza,
miistesarlarimiza ve diger amirlerimize hiirmetler sunuyo-
rum. Yine, Sayin Bakanimiz basta olmak uzere, sahsimizi
Yargitay Uyeligine secen Hakimler ve Savcilar Kurulu Uye-
lerine tesekklr ediyorum. Yiice Allah yeni gérevimizde bizi
utandirmasin, hak ve adalet yolundan ayirmasin.

are significant. Further to that, effective representation in the
international organizations will bring along the opportunity
of being a determiner in shaping of the future of law and re-
flecting the values that we adopted into the international law.
Withanapproach not focusing on the following up of interna-
tional activities buton shaping them instead, we have recently
increased our participation in activities of such organizations
and exerted efforts to ensure that our colleagues abide by the
issues we have mentioned. On the other hand, through su-
pervision mechanisms created under international organiza-
tions, member states are subjected to review in different legal
matters and necessary corrections are asked to be made on
issues where lacking points are identified. Evaluation reports
drafted as a result of reviews significantly affect how the in-
ternational public opinion perceives a specific country. Unfor-
tunately these reports are sometimes not objective and may
be subjected to guidance by several pressure groups. At this
point, | want to express that recently we have witnessed bi-
ased and subjective evaluation reports published against our
Country by the impact of certain lobbies which are affiliated to
circles bearing enmity towards Turkey. Thereby, during these
reviewing phases of international organizations, working
with a highly equipped team with a target oriented approach
is vital in terms of protecting the interests of our Country and
eliminating the negative perception. When it comes to effec-
tive representation in the international organizations, we can
saythatthis hastwodimensions, beingindividual and institu-
tional. From the individual perspective, the attributes such as
command of foreign language, knowledge on the subject and
communication skills of personnel involving in these activi-
ties need to be improved. From the institutional perspective,
inter-organizational coordination should essentially be raised
to higher levels. Above all, we have to act with the awareness
thatthese activities, individual and institutional ones, are very
significant in terms of the foreign relations of our Country.
Ministry of Justice, from this point, has recently sent a num-
ber of judges abroad for foreign language and post graduate
studies. UHDIGM has also carried out works aimed at raising
awareness in these issues. | am of the opinion that in the up-
coming period, such activities will increasingly continue.

Do you have any last comments to make?

Recently and especially in the aftermath of 15 July terrorist
coup attempt, we have undergone a very intensive working
period. | cordially thank our valuable superiors, legal counsel-
ors abroad, judges and personnel for their devotion and dedi-
cation, and wish for every success in the future. | also extend
my gratitude to our esteemed ministers, undersecretaries and
other chiefs who entrusted me with the task of director gen-
eral and landed support to all our works. I also thank first and
foremost our Minister and members of the Council of Judges
and Prosecutors for selecting me as a member of the Court of
Cassation. May Almighty God protect us from failure in this
new assignment and always lead us to the true and rightful
path.
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GENEL MUDURLUGUMUZDE DEVIR TESLIM
HANDOVER CEREMONY AT GENERAL DIRECTORATE

26.02.2015 tarihinden itibaren Uluslararasi Hukuk
ve DIs iligkiler Genel MUdUrlGgtin{ yirlten Dr. Harun
Mert, 24 Aralik 2017°de yayimlanan 696 sayili KHK
ile olusturulan Yargitay yeni tyelik kadrosuna, HSK
Baskanliginin 16 Temmuz 2018 tarihli ve 226 sayili
karartile secilmistir.

Dr. Harun MERT, 03.08.2018 tarihinde Genel Midir-
ligimiz personeli ile vedalasarak, gorevini daha
6nce Genel MUdr Yardimciligl yapan Kasim CICEK’e
devretmistir.

With the new membership positions made avail-
able with Decree Law N0.696 of December 24, 2017
Dr. Harun Mert, who has been serving as Director
General for International Law and Foreign Relations
since 26.02.2015, was elected as member of the Court
of Cassation with decision No. 226 dated July 16,2018
of the Presidency of CJP.

On 03.08.2018, Dr. Harun MERT bid farewell to the
staff of the General Directorate and handed over his
duties to Kasim CICEK, who formerly served as Deputy
Director General.
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ADALET BAKANI GUL, TV'DE GUNDEMIi DEGERLENDIRDI
JUSTICE MINISTER GUL VIEWS CURRENT DEVELOPMENT ON TV

Adalet Bakani Giil, 07.06.2018 tarihinde konuk oldu-
gu Anadolu Ajansi (AA) Editdr Masasrnda giindeme
iligkin agtklamalarda bulundu.

FETO davasinin firari saniklarindan Adil Oksiiz’in
Turkiye'ye iadesine iligkin herhangi bir Glke nezdinde
girisimde bulunup bulunulmadiginin sorulmasi lize-
rine Gl, bu konudaki iade ve yakalama taleplerinin
hazirlandigini, Disisleri Bakanligl nezdinde Alman-
ya’dan bir talepte bulunuldugunu soyledi. Adil Ok-
siiz’iin AlImanya’da olup olmadigina iligkin bir soruya
karsilik Gil, “Bizim dyle bir tespit anlaminda degil
ama kamuoyuna yansiyan birtakim bilgiler ve haber-
ler Gizerine bdyle bir mahkemenin talebi oldu. Hen(iz
Bakanligimiza iletilmis herhangi bir donis olmadi.
Siireci hep birlikte takip edecegiz. Bu konuda gerekli
girisimleri hukuk cercevesinde stirdirecegiz.” dedi.

Habertlirk Tv'de de,
19.06.2018  tarihinde,
Ciner Medya Grubu An-
kara Temsilcisi Ali Can
Tirkoglu'nun sorulari-
ni yanitliayan Sayin Giil,
burada da FETO darbe
girisiminin kilit ismi fi-
rari Adil Oksiiz ile ilgili,
“Almanya’ya iade ve ya-
kalanmasi  konusunda
talepte bulunuldu. Al-
manya’'nin kendi hukukuna gore calismalari (pro-
cedures) baglattigl bilgisine ulastik. Almanya’nin da
talebimize bir an evvel olumlu yanit vererek netice-
lendirmesini bekliyoruz. Umudumuz bu yonde. Ulus-
lararas iliskilerin hukuki geregi de budur. Bu konuda
olumsuz bir netice de yok, olumlu neticeyi bekliyo-
ruz.” diye konustu.

FETO elebagl Fetullah Giilen’in iade siireciyleilgili ola-
rak Gul; Gulen’in iadesiyle ilgili cok titizlikle calisildi-
gini, iade talepleriile ilgili belgelerin ABD yetkililerine
iletildigini, iade slrecinin usuliine uygun yapiima-
digina dair ortaya atilan iddia icin de yapilan incele-
melerde bir eksiklik bulunamadigini vurguladi. Sayin
GUl, iade sureciyle ilgili caligmalarin Disisleri Bakan-
lig1 heyetiyle beraber Adalet Bakanligl personelinin
yirlittigini belirtti.

Minister of Justice, Gul viewed current development live
during the Editor’s Desk news program on Anadolu Agency
(AA)0n 07.06.2018.

Responding to the question whether any initiative has
been made before any country regarding the extradition of
Adil Okslz to Turkey, who is one of the fugitive suspects of
the FETO case, he said that extradition and request for ap-
prehension are prepared and that a request was conveyed
through the Ministry of Foreign Affairs from Germany. In
response to the question as to whether or not Adil Oksiiz
was in Germany, Gl said “It is not because of a finding but
upon some information and news made public that the
court made a request. There is yet no response conveyed to
the Turkish Ministry of Justice. We shall follow the process
together. We will maintain the necessary initiatives within
the legal framework.”

on Haberturk TV on
16.06.2018, Mr. Gul re-
sponded to questions ad-
dressed to himself by Ali
Can Tirkoglu, the Ankara
representative of Ciner Me-
dia Group. In response to
a question regarding the
key figure in the FETO coup
attempt, fugitive Adil Ok-
sliz, Gul said, “Request has
been made to Germany re-

= garding his extradition and
apprehension. We are informed that Germany has initiated
procedures in accordance with its own law. We anticipate a
prompt affirmative response to our request from Germany.
That is what we hope for. This is the legal requirement of
international relations. There is no negative outcome as re-
gards this matter, we anticipate a positive outcome.”

On the extradition procedure of the FETO ringleader Fetul-
lah Giilen, Gl stated that work on Giilen’s extradition is
being carried out meticulously and that documents relat-
ed to the request for extradition has been conveyed to the
US authorities. On the issue of allegations that the estab-
lished procedure for extradition has not been followed, Gl
stressed that upon review conducted, there was no neg-
ligence. Mr Gl stated that the procedures for extradition
were jointly carried out by a delegation from the Ministry
of Foreign Affairs and personnel from the Ministry of Justice.
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BOSNA-HERSEK BUYUKELCISININ SAYIN MENTES'i ZIYARETI

AMBASSADOR OF FEDERATION OF BOSNIA AND
HERZEGOVINA TO TURKEY VISITS MR. MENTES

Mistesarimiz Sayin Selahaddin Mentes 27 Haziran
2018 tarihinde Bosna Hersek Federasyonu Buyiikel-
cisi Sayin Bakir SADOVIC'i kabul etmigtir.

Iki tilke arasindaki tarihi ve kiiltiirel baglarin karsilikli
olarak vurgulandigi ziyarette, basta terdrle miicadele
olmak tzere cesitli adli konularda gorus alisverisinde
bulunulmustur.

SOz konusu ziyarette, Genel Miidirligimiz temsilci-
leri de hazir bulunmuslardir.

Undersecretary Mr. Selahaddin Mentes received the
Ambassador of Federation of Bosnia and Herzegovina
to Turkey Bakir SADOVIC, on June 27,2018.

At the visit the historic and cultural ties between the
two countries were noted, views on various judicial
matters, particularly fight against terrorism were ex-
changed.

Also present at the meeting were representatives
from the Directorate General for International Law
and EU Affairs.
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GUNEYDOGU AVRUPA SAVCILARI DANISMA GRUBU 2019 YILI
DONEM BASKANLIBI'NI ULKEMIZE DEVRETTI

SOUTHEAST EUROPEAN PROSECUTORS ADVISORY GROUP
HANDS OVER CHAIRMANSHIP TO TURKEY FOR TERM 2019

Ulkemizin de (yesi oldugu Giineydogu Avrupa Sav-
cllari Danigsma Grubu’nun (South East European Pro-
secutors Advisory Group-SEEPAG) Sirbistan Donem
Bagkanligrnda “Gécmen Kacakgiliginin Sorusturul-
masi ve Kovusturulmasinda Yeni Mekanizmalar”
konulu 29 uncu toplantisi 08 Mayis 2018 tarihinde
Belgrad’da dizenlenmistir. Toplanti sonunda yapi-
lan seremoniyle, 2019 yilinda diizenlenecek olan bir
sonraki toplantiya ev sahipligi yapmak tizere Donem
Bagkanligi Sirbistan’dan Ulkemize devredilmistir.

S6z konusu toplantinin agiligt Sirbistan Adalet Ba-
kani Sayin Nela Kuburovic tarafindan yapiimig olup,
toplanti devaminda katilimc tye dlke temsilcileri
tarafindan konuya iligkin i¢ hukuk dizenlemelerine,
uluslararasi adli isbirligine ve SEEPAG lkelerince bu
sucla mucadelede atilabilecek ortak adimlara yonelik
sunumlaryapilmistir.

2003 yilinda kurulan SEEPAG, ciddi sinir Gtesi sug so-
rusturmalari ve davalarinda igbirligini kolaylagtirmak
ve hizlandirmak amaciyla uluslararasi isbirligi icin
olusturulmug bir yargi mekanizmasidir. Ulkeler bu
amaca yonelik olarak her yil toplanmakta ve belirle-
nen konuda katilimcilar tarafindan sunumlar yapila-
rak, karsilikli bilgi aligverisinde bulunulmaktadir. SE-
EPAG’e Uye Ulkeler; Tlrkiye Cumhuriyeti, Arnavutluk
Cumhuriyeti, Bosna Hersek, Bulgaristan Cumhuriyeti,
Makedonya Cumbhuriyeti, Yunanistan, Macaristan,
Moldova, Karadag, Romanya ve Sirbistan’dir. Daha
evvel 2007 yilinda Ulkemiz baskanliginda “Terériin
Finansmani” konulu 9 uncu SEEPAG toplantisi istan-
bul'da gerceklestirilmisti. Bu baglamda, 30 uncu SE-
EPAG toplantisinin 12 yil aradan sonra yeniden Tuir-
kiye’de dlizenlenecek olmasi da Ulkemiz icin ayri bir
onem tasimaktadir.

The SEEPAG (Southeast European Prosecutors Advi-
sory Group), of which Turkey is member, had its 29th
meeting under the theme of “New Mechanisms of In-
vestigating and Prosecuting Smuggling of Migrants”
in the framework of the Serbian Chairmanship in
Belgrade on May 8, 2018. With the ceremony that
took place at the end of the meeting, Serbia handed
over the Chairmanship to Turkey, which will host the
meeting that will be held in 2019.

The opening remarks were addressed by Serbian
Minister of Justice, Ms. Nela Kuburovic, followed by
presentations made by participating member state
representatives devoted to changes made in domestic
law, international judicial cooperation and common
measures that may be taken by SEEPAG countries to
combat this crime.

SEEPAG is a judicial mechanism, established in 2003,
for judicial cooperation, with an express intention
of facilitating and expediting judicial cooperation in
significant trans-border crime investigations and
cases. For this purpose, countries gather once a year
and presentations are made by participants on given
topics, and views are exchanged. The SEEPAG mem-
ber states are Turkey, Albania, Bosnia and Herzegov-
ina, Bulgaria, Macedonia, Greece, Hungary, Moldova,
Montenegro, Romania and Serbia. The 9th SEEPAG
meeting having the theme “Financing of Terrorism”
was held in 2007 in Istanbul under the chairmanship
of Turkey. In this respect, it is of particular importance
that the 30th SEEPAG meeting will again be held in
Turkey after a hiatus of 12 years.
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'KIRGIZISTAN YUKSEK YARGI ENSTITUSU
HEYETININ GENEL MUDURLUGUMUZU ZiYARETI

VISIT FROM KYRGYZTAN SUPREME JUDICIAL

N n

Kirgizistan Yiksek Yargl Enstitlisi Rektdrli Sayin
Baktybek RSYMENDEEV ve beraberindeki heyet, 09
Mayis 2018 tarihinde Genel MUddr Yardimcimiz Sayin
Kasim CICEK tarafindan kabul edilmistir.

Dost iki (lke arasindaki tarihi ve kiiltiirel baglarin
karsilikliolarak vurgulandigi ziyaret esnasinda konuk
heyete, tlkemiz yargl sistemi ve gerceklestirilen hu-
kuki reformlar hakkinda bilgi verilmistir.

INSTITUTETO GENERAL DIRECTORATE

General Director, Mr. Kasim Cicek received the Rector
of Supreme Judicial Institute of Kyrgyzstan, Baktybek
RSYMENDEEV, and accompanying delegation on May,
92018.

During the meeting in which historicand cultural ties
between the two amicable countries were mutually
noted, the guest delegation was informed about the
judicial system of Turkey and legal reforms.

BOSNA-HERSEK FEDERASYONU HAKIM VE SAVCILIK EGITiM
MERKEZi HEYETININ GENEL MUDURLUGUMUZU ZIiYARETI

VISIT FROM DELEGATION OF CENTRE FOR JUDICIAL AND PROSECUTORIAL TRAINING
OF THE FEDERATION OF BOSNIA AND HERZEGOVINA TO GENERAL DIRECTORATE

Bosna Hersek Federasyonu Adli ve Savcilik Egitim
Merkezi Bagkan! Arben MURTEZIC bagkanhgindaki
Bosna Hersek Federasyonu ylksek yargi Uyelerinden
olusan heyet, 26 Haziran 2018 tarihinde Genel Mu-
dirliglimUizu ziyaret etmislerdir.

iki tilke arasindaki tarihi ve kiiltiirel baglar temelinde
var olan iyi iligkilerin teyit edildigi goriismede karsi-
liklr adli isbirliginin gelistirilmesinin dnemine vurgu
yapiimig olup, ayrica Bosna Hersek heyetine Bakan-
ligimizin teskilat yapisi ve gorevleri hakkinda bir su-
num yapimistir.

The delegation of high judicial members of the Fed-
eration of Bosnia and Herzegovina headed by Arben
MURTEZIC, Head of the Center for judicial and Pros-
ecutor Training of the Federation of Bosnia and Herze-
govina, paid a visitto the Directorate General on 26 June
2018.

Noting the amicable relationship underlying the his-
toric and cultural ties between the two countries, par-
ticularemphasis was made on enhancing mutual judi-
cial cooperation and furthermore, a presentation on the
organizational structure and duties of the Ministry was
made to the delegation from Bosnia-Herzegovina.
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M. Necmeddin OZTOP
Tetkik Hakimi
Rapporteur Judge

Ulkemiz 24 Haziran 2018 tarihinde yapilan se¢im ile
birlikte Parlementer Sistemden Cumhurbaskanhgl
HikUmet Sistemine gecmistir. Bu gecisi takiben ¢ika-
rilan Cumhurbaskanhgi Kararnameleri, Bakanliklarin
yapilanmasinda &nemli degisiklikleri beraberinde
getirmistir.

Bu kapsamda, 10 Temmuz 2018 tarihinde Resmi Ga-
zete'de yayimlanan 1 Numarali Cumhurbagkanligi
Tegkilati Hakkinda Cumhurbagkanlig Kararname-
si ile diger kurumlarla birlikte Adalet Bakanligrnin
merkez teskilatinda da degisiklik yapiimistir.

Bakanligimizin, hem uluslararasi kuruluglarla bag-
lantisini saglayan, hem de suclularin iadesi de dahil
olmak iizere yabanci Glkelerle ikili adli isbirligini ger-
ceklestiren ve oldukca 6nemli bir islev yerine getiren
-Onceki ismiyle- Uluslararasi Hukuk ve Dis iligkiler
Genel MudUrligirniin gorev alant ile birlikte ismi de
degismistir.

Tarihi gecmisine bakildiginda Genel Mudurligimu-
z(in; 1993 yilina kadar hukuki konularda Hukuk igleri
Genel MiidUrligu, cezal konularda da Ceza isleri Ge-
nel MidUrligl biinyesinde yiritiilen; uluslararasi
adliyardimlagma ve diger faaliyetleri ylritmek tizere
Uluslararasi Hukuk ve Dis iligkiler Genel Miidrlig
ismiyle kuruldugu gorilecektir. Bu cercevede Genel
Midirliglimuzce; uluslararasi anlagma ve sozlesme-
lerin calisma ve goériismeleri ile Bakanligin uluslara-
rasi kuruluglarla ilgili faaliyetlerinin takibi, hukuki
ve cezal alanda adli yardimlagma saglanmasi gibi
gorevler yerine getirilmistir. Ayrica 25 Agustos 2017
tarihli ve 694 sayili KHK ile mistakil bir birim olarak
teskilatlandirilincaya kadar, insan Haklari Daire Bas-
kanhgrnin gérevalaninagiren hususlar da Genel Mii-
durligimiz catisi altinda ifa edilmistir.

Ote yandan, Avrupa Birligi Genel MUdirligl 2992
sayill Adalet Bakanligl teskilat kanununda Bakanli-
gimiz birimleri arasinda sayilmis, ancak 9 Temmuz
2018 tarihli Resmi Gazete’de yayimlanan 703 sayili

GENEL MUDURLUGUMUZDEKI
YAPISAL DEGISIKLIKLER

STRUCTURAL CHANGES IN
OUR GENERAL DIRECTORATE

our country,on june 24, 2018, transitioned from Par-
liamentary System to Presidential System. The Presi-
dential decrees that have been issued following this
transition has made substantive structural changes
with respect to ministries.

In this regard, together with the Presidential Decree
No. 1 on Presidential Governance, which was issued
on July 10, 2018, the central organisation of Ministry
of Justice has been amended, along with other insti-
tutions.

A change has been made as to the area of activity as
well as the name of Directorate General for Interna-
tional Law and Foreign Relations -as its previous
name-, which carries out an important function, to
name a few establishing connections between our
Ministry and international organisations and ensur-
ing judicial cooperation including extradition with
foreign countries.

When looked at its historical background; it will be
noted that our General Directorate was established by
the name Directorate General for International Law
and Foreign Relations so as to carry out mutual legal
assistance and its otherassignments, which had been
conducted until 1993 under Directorate General for
Legal Affairs and Directorate General for Penal Affairs
for civil and criminal matters respectively. In this con-
text, pursuance of activities or meetings in relation
to international agreements and conventions as well
as operations of international organisations, provi-
sion of mutual legal assistance in civil and criminal
field has been carried out by our General Directorate.
Besides, until The Department of Human Rights was
established as a separate unit by means of Statutory
Decree No. 694 dated August 25, 2017, duties falling
into remit of the said Department was used to be ful-
filled by our General Directorate.

On the other hand, Directorate General for European
Union was viewed as one of the divisions of our Min-
istry under the Organic Law for Ministry of Justice,

N
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M. Necmettin 0ZTOP

GENEL MUDURLUGUMUZDEKI YAPISAL DEGISIKLIKLER

KHK ile anilan kanunun kaldiriimasi sonrasinda, Ba-
kanhgimiz teskilatyapisiniyeniden diizenleyen Cum-
hurbagkanligl Kararnamelerinde birimler arasinda
ongorulmemistir. Bu cercevede, daha 6nce bu birimce
yerine getirilen gorevler Genel Miidiirlligimiziin uh-
desine verilen gorevler arasina dahil edilmistir. Daha
sonra 4 Numarall Cumhurbaskanligl Kararnamesi ile
Uluslararasi Hukuk ve Dis iliskiler Genel Midrligu-
ntin adi Dis iligkiler ve Avrupa Birligi Genel Miidrl g
olarak degistirilmistir.

Bu sekilde, yukarida belirtilen klasik gorevleri olan
adli yardimlagma ile uluslararasi anlagma ve kuru-
luslara dair isler ile birlikte, Dis iliskiler ve Avrupa Bir-
ligi Genel Miidirliigli, Bakanlgin gdrev alanina giren
konularda Avrupa Birligi miiktesebatina uyum ile il-
gili calismalarr ylritmek; Avrupa Birligi ile iligkilerin
ulusal program, kalkinma planlari ve yillik program-
larda 6ngoriilen hedefler dogrultusunda yiriitlilme-
sini saglamak gorevlerini de Gstlenmistir.

Adalet Bakanhginin enyogun ishacmine sahip birim-
lerinden biri olan Genel Miidirligimiiz, artan ¢alisan
saylisi ve yeni sorumluluklarr ile birlikte adalet teski-
latimizin diinyaya acilan penceresi olarak, mevzuatla
kendisine taninan gorev ve yetkileri en etkin sekilde
yerine getirmek ve ihtiyaca uygun sekilde hizmet ka-
litesini arttirmak icin yogun bir sekilde calismalarini
strdlrmektedir

numbered 2992. However, following the repeal of
said law through Statutory Decree No. 703 and later
on entering into force of Presidential Decrees setting
forth organisational structure of our Ministry, the
aforesaid Directorate has not been counted among
the Ministerial divisions. Within this framework, the
duties performed by this unit has been incorporated
into the responsibilities of our General Directorate.
Thereafter, along with Presidential Decree No. 4 the
name of Directorate General for International Law and
Foreign Relations was turned into Directorate General
for Foreign Relations and European Union Affairs.

Thus, along with its ordinary duties namely mutual
legal assistance, matters relating to international
conventions and institutions, Directorate General for
Foreign Relations and European Union Affairs, takes
onthetask of processing the compliance with the EU’s
Acquis within the purview of the Ministry; ensuring
the relationship with European Union is carried out
in line with the aims laid down in the national pro-
gramme development plans and annual programme.

As among the units having the heaviest workload
within the Ministry, our General Directorate, in keep-
ing with its rising staff number and new responsibili-
ties, as the window of judiciary to the world, continu-
ously carries out its functions intensely so as to fulfil
the duties assigned to it through legal provisions and
to improve quality of service according to the needs.

INTERNATIONAL LAW BULLETIN

K



Canan KAYA
Daire Baskani
Head of Department

YARGI SEKTORUNDE _
UYGULANAN AB PROJELERI

EU FUNDED PROJECTS
UNDER JUDICIARY

Avrupa Birligi, aday tlkelerin ve potansiyel aday (il-
kelerin, Avrupa Birligi mevzuatina ve standartlarina
uyumlarini desteklemek amaciyla mali yardimlar
tahsis etmektedir. Bu mali yardimlar, projeler araci-
hgiyla kullaniimaktadir. Olkemiz bu yardimlardan
1963 yilindan bu yana yararlanmaktadir.

Adalet Bakanligi tarafindan uygulanan ilk proje 2001
programlamasinda yer alan “varginin Modernizas-
yonu ve Ceza Reformu Projesi”dir. Adalet Bakanligl
tarafindan 2001 yilindan bu yana uygulanan 26 pro-
jenin toplam biitcesi 130.285.626 Euro’dur. Gectigi-
miz yillarda uygulanan projeler araciligiyla ceza infaz
sistemi basta olmak Uzere pek cok alanda mevzuat
degisikligi ve kurumsal kapasitenin gelistirilmesi
anlaminda 6nemli kazanimlar elde edilmigtir. Yar-
gl Reformu Strateji Belgemizin ve Stratejik Planlarin
icerisinde yer alan pek cok hedefe, onceki yillarda uy-
gulanan proje sonuclarr araciligi ile ulagiimistir.

Avrupa Birligi fonlari yedi(7) yillik dénemler halinde
programlanmaktadir. 2014-2020 yillarini kapsayan
donem IPA 1l d6nemi olarak adlandiriimaktadir. Bu
donemde, Bakanlhigimiz sadece Adalet Bakanliginin
degil; yargl alaninda faaliyet gdsteren tim kurum-
larin (TUrkiye Barolar Birligi, Noterler Birligi, Sivil
Toplum Orgiitleri, HSK, Yargitay, Danistay, Universi-
teler, ...) proje fikirlerinin alinmasindan, uygulanma-
sindan, izlenmesinden sorumlu “Lider Kurum” olarak
2015/15 sayili Bagbakanlik Genelgesi ile yetkilendi-
rilmistir. Lider Kurum olarak, Bakanligimiz proje fi-
kirlerinin alinmasi, gelistirilmesi, projelerin uygulan-
masl, izlenmesi ve sirdirdlebilirliginin saglanma-
sindan sorumludur. Bu gérev; Dis iliskiler ve AB Genel
Midrligi, AB Proje Uygulamalari Daire Baskanligi
tarafindan yerine getirilmektedir.

2014-2016 vyillar programlamasinda programla-
nan 26 projenin toplam butcesi 72.810.000 Euro’dur.
Projelerimiz, Yargl Reformu ve Stratejik Belgelerimiz
cercevesinde; “yargl bagimsizliginin, tarafsizhginin
saglanmasl; yargl mensuplarinin yetkinliginin artti-
riimasi; yarginin etkinliginin-verimliliginin gelistiril-
mesi, ceza ve tutukevlerinin ve ceza infaz sisteminin
iyilestirilmesi” ana bagliklarinda ilgili kurum ve bi-
rimlerin katkilarr ile gelistiriimistir.

The EU Commission provides financial assistance to
candidate countries and potential candidate coun-
tries in order to support harmonization with the Ac-
quis Communautaire and EU standards. This finan-
cial assistance is utilized through projects. Turkey
has benefitted from these pre-accession instruments
since 1964.

Thefirst projectimplemented by the Ministry of Justice
was the Project on Judicial Modernisation and Penal
Reform Programme under 2001 programming year.
The total budget of the 26 EU Projects implemented
by the Ministry of Justice since 2011 is 130.285.626
Euros. Amendments have been introduced to the
legislation in various areas particularly the penal en-
forcement system and some important progress has
been achieved ininstitutional capacity building. Many
objectives mentioned in the Judicial Reform Strategy
and Strategic Plans have been achieved through proj-
ect results obtained in recent years.

Instruments for Pre-Accession are programmed on
the basis of 7 year periods. IPA 1l period is in effect for
the period of 2014-2020. Under IPA Il period, Ministry
of Justice has been assigned as “the lead institution”
and has become responsible for the programming,
implementation and evaluation of the projects of re-
lated institutions ( Union of Bar Associations, Union
of Notaries, NGO’s, Council for Judges and Prosecutors,
Court of Cassation, Council of State, universities...) by
the Prime Ministry Circular dated 2015/15. As the
lead institution, the Ministry of Justice is responsible
for the collection and development of project ideas,
implementation and monitoring of projects and en-
suring their sustainability. This task is carried out by
the Directorate General for Foreign Relations and EU
Affairs, Department of Projects Implementation.

The total budget of the 26 projects programmed
under the years 2014-2016 is 72.810.000 €.. These
projects have been designed under the main objec-
tives such “strenghtening independence, impartiality
and accountability of the judiciary; improving profes-
sionalism and competence of the members of the ju-
diciary; improving efficiency and effectiveness of the
judiciary; improving conditions of prisons and deten-
tion houses and execution regime” with the support

32

ULUSLARARASI HUKUK BULTENI



Canan KAYA

YARGI SEKTORUNDE UYGULANAN AB PROJELERI

2017 yilinin, IPA [ donemi fonlarinin ve sektor yakla-
siminin degerlendirilmesi icin “ara dénem degerlen-
dirme” yili olarak ayriimasi nedeni ile 2017°de proje
onerisi sunulmamistir. 2018-2020 yillari icin proje
havuzu olusturulmugtur.Ancak AB Komisyonu, genel
olarak Glkemize ayrilan fonlarin tamaminda kesintiye
giderken; 2018 yili yargi sektoriine ayirdigi fonlari ta-
mamen kaldirmistir.2019 ve 2020 yillarricinde fonla-
rin sarta bagli olarak tahsis edilmesi beklenmektedir.

Yakin zamanda “Tlrkiye’de Adli Yardim Hizmetleri-
nin Glclendirilmesi”, “TGrk Yargisinin ifade Ozgtrlt-
gl Konusunda Kapasitesinin Giiclendirilmesi Proje-
si”, “Ceza Infaz Kurum-
larinda Infaz Hizmet-
lerinin~lyilestiriimesi
Teknik Destek Proje-
Si(DEPAR)”,  “Elektro-
nik izleme Sistemine
Geciste Denetimli Ser-
bestlik  Hizmetlerinin
Kurumsal  Kapasite-
sinin  Guclendirilmesi
Projesi, “TUrkiye’de Hu-
kuk Uyusmazliklarinda
Arabuluculuk Uygula-
malarinin Gelistiriimesi
Projesi” tamamlanmig-
tur.

Halen “Tirk Ceza Ada-
let Sisteminde Magdur
Haklarinin Guclendiril-
mesi”, “Turk Denetimli
Serbestlik Hizmetlerin-
de Cocuklar icin Etkin
Risk  Degerlendirme
Sistemi  Geligtirilmesi”,
“yargl  Hizmetlerinde
Yardimci Personelin Ve-
rimliliginin ve Egitimlerinin Kalitelerinin Arttiriima-
st Projesi”, “Adli Tebligat Sisteminin lyilestirilmesi”,
“icra Dairelerinin Kapasitesinin Gticlendirilmesi(l.
Asama)” projeleri uygulanmaktadir.

Bu proje Avrupa Birkgi ve
Tirkiye Cumburiyeti tarafindan
finanse edilmektedir.

AB projelerinde en dnemli unsur projelerin sahip-
lenilmesi, sirdirilebilirligin saglanmasi icin tedbir
alinmasinin saglanmasidir. Bunun diginda uygula-
mada karsilagilan sorunlarin hakim/savcilarimiz ta-
rafindan AB Proje Uygulamalari Daire Baskanligina
iletilmesi, proje iceriklerinin ihtiyaclar dogrultusunda
gelistirilmesine katki saglayacaktir.

Turkiye'de Adli Yardim Hizmetlerinin
Giiglendiriimesi Avrupa Birligi Eslestirme Projesi

of related units and institutions.

Since 2017 is allocated as interim evaluation for the
assesment of funds and sector approach, no project
proposal were submitted in 2017. A project pool has
been established for the years 2018-2020. However,
while EC has cut down the funds allocated to Turkey
in general, the allocation to the judiciary sub-sector
has been completely withdrawn. For the years 2019
and 2020, the funds will subject to some conditional-
ity practices.

The most recently completed projects are “ Strength-
ening the Legal Aid
Service in  Turkey”;
“Strenghtening the
Capacity of Turkish Ju-
diciary on Freedom of
Expression”, Tech-
nical  Assistance for
Improvement of En-
forcement Services in
Prisons(DEPAR); “ As-
sisting the Probation
Service in the Use of
Electronic  Monitoring
Systems”, “ Project on
Developing Mediation
Practices in Civil Dis-
putes in Turkey.

on the other hand,
“Strengthening the Vic-
tims’ Rights in Crimi-
nal Justice System”,
“Development of an
Effective Risk Evalua-
tion System for Children
in  Turkish Probation
Services(DENGE)”, “In-
creasing Efficiency of Auxiliary Staffin judicial Services
and the Quality of Trainings”, “Improving Judicial No-
tification System”, Improved Capacity of Civil Enforce-
ment Offices (Phase I1),”Strengthening the Capacity of
Enforcement Offices (Phase I1)” are the projects which
are being implemented. The most important factorin
EU projects is the ownership of the projects and tak-
ing measure to ensure the sustainability. In addition
to that, it would contribute to the improvement of
project contents based on the needs by the EU Project
Department, if judges/public prosecutors provide in-
formation about the problems faced in practice.
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GENEL MUDURLUGUMUZUN GELENEKSEL

IFTAR PROGRAMI GERCEKLESTIRILDI

GENERAL DIRECTORATE HOSTS
TRADITIONAL IFTAR PROGRAMME

Genel MidUrligimiziin geleneksel iftar programi
22 Mayis 2018 tarihinde Genel MidUrimdz Dr. Harun
MERT, Genel Mudur Yardimcilarimiz, Daire Bagkanla-
rimiz, Tetkik Hakimlerimiz ve personelimizin katilim-
lari ile Ankara Acik Ceza infaz Kurumu Sosyal Tesisle-
rinde gerceklestirildi.

The traditional iftar programme hosted by the
General Directorate was held on May 22,2018 at
Ankara Open Penitentiary Institution Social Fa-
cilities with the participation of General Director,
Dr. Harun Mert, Deputy General Directors, Head
of Departments, Judge-Rapporteurs and the per-
sonnel of the Ministry of Justice.
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ULUSLARARASI HUKUK KITAPLIGI ‘E Nuray KOVANCI

ULUSLARARASI CEZA MAHKEMESININ IMPACT OF INTERNATIONAL CRIMINAL
DEVLET EGEMENLIGINE ETKISi COURT ON STATE SOVEREINGTY
Dr. Ogr. Uyesi Selcan ERDAL Lecturer Dr. Selcan ERDAL

Devletin mesrulugunu aciklayan egemenlik kavraminin mutlak, sinirsiz, bdlinmez olma seklinde beliren klasik
ozellikleri zaman icinde hukuk devleti, uluslararasi kuruluglar, insan haklari gibi kavramlarin dogusu ile beraber
degisime ugramistir. Bu baglamda 1998 tarihli Roma Statisi ile temelleri atilan Uluslararasi Ceza Mahkeme-
si'ninvarligl, ulusal yarginin Gtesine gecilebilecegini gbstermistir. Kitapta Uluslararasi Ceza Mahkemesinin dev-
let egemenligine etkisi incelenmistir. Bu kapsamda uluslararasi nitelikte bir ceza yargilamasina duyulan ihti-
yacin nedenleri ele alinarak Uluslararasi Ceza Mahkemesi’'nin kurulus
stireci ve yargl yetkisinin kapsami ele alinmistir. Ayrica, devletin bir
unsuru olarak egemenlik kavrami, tarihsel bir bakig agisiyla ana-
liz edilerek, egemenligin glinimuzde yasadigi dontsim Uzerinde
durulmusg ve Uluslararasi Ceza Mahkemesi’nin yargi yetkisi devlet
egemenligi yoniinden degerlendirilmistir.

The conventional features of sovereignty defining state legitima-
¢y, namely it being absolute, boundless, indivisibile, have in time,
undergone change with the emergence of concepts such as con-
stitutional state, international organizations and human rights.
In this context, the International Criminal Court, the foundations of which

were laid down by the Rome Statute adopted in 1988, has clearly shown that it could transcend national judi-
ciary. The book examines the impact of the International Criminal Court on state sovereignty. Within this scope,
the book discuses the reasons for the need for international criminal procedure as well as the establishment and
jurisdiction of the International Criminal Court. Furthermore, the book analyzes the concept of sovereignty as a
componentofthe state through a historical perspective, dwells on the changes sovereignty has undergone in this
age and reviews the jurisdiction of the International Criminal Court with respect to state sovereignty.

ULUSLARARASI HUKUKTA VATANDASLIK CITIZENSHIP IN INTERNATIONAL LAW
Prof. Dr. Kerem BATIR Prof. Dr. Kerem BATIR

Gercek kisileri devlete baglayan hukuki bagi ifade eden vatandaslik kavraminin gerek ulusal hukuku gerekse de
uluslararasi hukuku ilgilendiren boyutlari bulunmaktadir. Bu kapsamda vatandaslik kavrami, uluslararasi ad-
lagmalarda dlizenlenmistir. Kitapta da vatandashk konusu uluslararasi hukuk bag-

laminda ele alinmis ve uluslararasi andlagmalarla ilgili a¢iklamalara yer veril-

migtir. Konuya dair yapilan tartismalara yer verilmig olan kitapta,her-
hangi bir devlete vatandaslik bagi ile bagli olmayan kisiler olarak
tanimlanan vatansizlar da kitapta inceleme konusu edilmistir.

The concept of citizenship, which signifies the legal link tying
real persons to the state, has dimensions concerning both na-
tional law and international law. In this context, the concept of
citizenship is regulated in international treaties. In the book, the
concept of citizenship is explored within the context of international
law and included in it are explanations on international treaties. Aside
fromdiscussions revolving on the issue, the book also examines persons, de-
fined as a stateless person, who are not considered as a national by any state.
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Nursal ERDEM
Tetkik Hakimi
Rapporteur Judge

Bosna Hersek’te yargl bagimsiz-
[igl Bosna Hersek Anayasasl ile
glivence altina alinmis olup, yargl
yetkisi bagimsiz mahkemelerce
kullantlir. Anayasaya gore hakim-
lerin tarafsizligini kimse etkile-
yemez. Bosna Hersek’te dort ayri
yargl sistemi mevcuttur. Bunlar:
Bosna Hersek Yargl Sistemi, Bosna
Hersek Federasyonu Yargi Sistemi, Republika Srps-
ka yargi Sistemi ve Bosna Hersek Brcko Bolgesi yargl
sistemidir. Benzer sekilde dort ayrt mahkeme kanunu
bulunmaktadir. Bosna Hersek Federasyonun'da; 33
Sehir Mahkemesi, 10 Kanton Mahkemesi ve Bosna
Hersek Federasyonu Yiiksek Mahkemesi mevcuttur.
Republika Srpska bdlgesinde; 28 Asliye Mahkeme-
Si, 5 Bolge Mahkemesi ve Republika Srpska Yiiksek
Mahkemesi bulunmaktadir. Ayrica, Republika Srpska
bolgesinde ihtisas ticaret mahkemeleri kurulmustur;
5 Bolge Ticaret Mahkemeleri ve Istinaf Yiksek Ticaret
Mahkemesi. Brcko Bolgesinde ise, Brcko Bolgesi Asli-
ye Mahkemesi ve istinaf Mahkemesi kurulmustur.

Ulusal mevzuat uyarinca, mahkemeler hiyerarsik
bir sistem icerisinde yer almaz ve yuksek derecedeki
mahkemeler alt derecedeki mahkemelere gore daha
ustln bir pozisyonda bulunmaz. Yiiksek mahkemeler,
alt derece mahkeme kararlarini ancak Anayasada ya
da kanunlarda 6ngorilen usuldeki hukuk yollarr ba-
kimindan g6zden gecirebilirler.

Bosna Hersek’te savciliklar bagimsiz ve 6zerk kurum-
lardir. Yetkileri dahilinde, faillerinin tespiti ve yargi-
lanmalarinda etkin rol alir ve yasalarin 6ngordiigi
diger faaliyetleri yirutrler. Savcilar sorusturma yi-
riitmenin yani sira Glkemizde oldugu gibi ceza dava-
larina taraf olarak da katilir.

Ulkede yargl bagimsizligl Bosna Hersek Hakimler ve
Savclilar Yiiksek Konseyi tarafindan saglanmaktadir.
2004 yilinda kabul edilen Bosna Hersek Hakimler ve
Savcilar Yiksek Konseyi Kanununa gore bu Konsey,
bagimsiz bir kurumdur ve tiizel kisi statiisiine sahip-
tir.

Konsey, 15 Uyeden olugmakta ve Uyeler 4 yil icin se-
cilmektedir. Gorev siiresi dolan dye bir 4 yil daha se-

BOSNA - HERSEK YARGI SISTEMI

JUDICIAL SYSTEM OF
BOSNIA-HERZEGOVINA

The judicial independence of Bos-
nia-Herzegovina is guaranteed by
its Constitution and its jurisdiction
is exercised by independent courts.
As per the constitution, no one can
influence the impartiality of judg-
es. There are four court systems
in Bosnia-Herzegovina: the court
system of Bosnia-Herzegovina,
the Court System of the Federation
of Bosnia-Herzegovina, the court system of Repub-
lika Srpska and the court system of the Brcko District.
Each territory has its own laws. There are 33 Munici-
pal Courts, 10 Cantonal Courts and a Supreme Court
in the Federation of Bosnia-Herzegovina. There are
28 Basic Courts, 5 District Courts and a Supreme Court
in Republika Srpska. In Republika Srpska, specialised
commercial Courts were established as well: 5 Dictrict
Ccommercial Courts and Appellate Higher Commercial
court. A Basic District Court and an Appellate Court
were established in the Brcko region.

As per the national legislation, courts are not placed
within a hierarchical system and higher courts are
not superior to basic courts. Higher courts may only
review the decisions of the basic courts in terms of
remedies provided by the Constitution or the law.

The Prosecutor’s Offices in Bosnia-Herzegovina are
independent and autonomous bodies which, within
their jurisdiction, play an active role in the detection
and prosecution of perpetrators of criminal offences,
and perform other activities prescribed by law. As is
the case in Turkey, aside from conducting investiga-
tions prosecutors participate as parties in criminal
proceedings.

Judicial independence is ensured by the High Judicial
and Prosecutorial Council of Bosnia-Herzegovina. As
per the Law on High Judicial and Prosecutorial Council
adopted in June 2004, the Council is an independent
organ and has legal personality.

The Council consists of 15 members and members are
appointed for a term of 4 years. Members whose term
of office expires may be elected again for a term of 4
years. The Council is competent for budget and ap-
pointment of judges and prosecutors. All members
of the judiciary are appointed in accordance with the
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BOSNA - HERSEK YARGI SISTEMI / JUDICIAL SYSTEM OF BOSNIA-HERZEGOVINA

cilebilmektedir. Konsey, butce calismalari, hakim ve
savcl atamalari gibi gorevleriyerine getirir. Tim yargi
mensuplari, Konseyin cikardigi yonetmelik ve karar-
namelere gore tayin edilir.

Ayrica Konsey, Hakim ve savcilarin disiplin iglemlerini
yurdturve sonuglandirir. Hakimler ve Savcilar YUksek
Konseyi disiplin davalarindaki yetkilerini disiplin ku-
rullarryoluyla yuritmektedir. Disiplin davalari, btin-
yesinde bulunan Disiplin Danigma Dairesi tarafindan
acilir. Disiplin davalari, mahkeme usul kurallarina
gOre yUratuldr.

Hakim ve savci olabilmek icin 6ncelikle hukuk fakdil-
tesi mezunu olmak ve acilacak sinavi kazanmak ge-
rekmektedir. Atanan hakim ve savcilar icin devamii
mesleki gelisim egitimleri verilir. Mesleki gelisim
egitimi almak tlim hakim ve savcilaricin zorunludur.

Uluslararasi adli yardimlagsma islemlerinde Bosna
Hersek Adalet Bakanligl merkezi makam olarak gorev
yapmakta olup, merkezi makam adina bu gérev “Adli
Yardimlasma ve isbirligi Birimi” tarafindan yerine
getirilir. Hukuk ve ceza alanindaki tim uluslararasi
adli yardimlagma talepleri bu birime gonderilir. Adli
Yardimlagma ve isbirligi Birimi, ilk incelemesini yap-
tiktan sonra geregi icin talepleri yerel adli mercilere
iletir. Benzer sekilde, mahkeme ve savciliklar tarafin-
dan gonderilen talepler, bu birim tarafindan ilgili tilke
makamlarinailetilir. ~ Bosna Hersek makamilarina
hitaben dizenlenen adli yardim taleplerinin diplo-
matik kanaldan gonderilmesi zorunlulugu bulun-
mamaktadir. Dogrudan Merkezi makam araciligiyla
gdnderilebilecek talepler, acil durumlarda interpol
veya mail yoluyla da kabul edilmektedir.

Bosna Hersek, Ceza islerinde Karsilikli Adli Yardim
Avrupa Sézlesmesi, suclularin iadesine Dair Avrupa
Sézlesmesi ve Hukimlllerin Nakline Dair Sozlesme
bagta olmak Uzere Avrupa Konseyi'nin cezai alandaki
bir cok sozlesmesine taraftir. Ayrica, Bosna Hersek’in,
cezai alanda adli yardimlagma, suclularin iadesi ve
hiikimli nakli alaninda bazi devletlerle imzaladig
ikili andlagmalart bulunmaktadir. Uluslararasi adli
yardimlasma islemleri, 2009 yilinda yUrtirlige giren
ve uluslararasi adliisbirliginin usul ve esaslarinin di-
zenlendigi “Cezai Konularda Uluslararasi ibirligi Ka-
nunu” ¢ercevesinde ytrutilmektedir.

“Makalenin hazirlanmasi strecinde Bosna Hersek
yargi sistemine iliskin gerekli bilgilerin temin edil-
mesinde yardimini esirgemeyen Bosna Hersek Adalet
Bakanligina tesekkdir ederiz.”

regulations and bylaws issued by the Council.

Furthermore, the Council conducts and concludes dis-
ciplinary proceedings of judges and prosecutors. The
High Judicial and Prosecutorial Council conducts its
competence in disciplinary proceedings through dis-
ciplinary boards. Disciplinary proceedings are filed by
the Office of Disciplinary Counsel of the Council and
are carried out according to the rules of procedure of
the Council.

In order to serve as a judge, it is necessary to be a law
school graduate and to successfully pass the exam.
Appointed judges and prosecutors are provided pro-
fessional development training. Professional devel-
opment training is obligatory for all judges and pros-
ecutors.

The Ministry of Justice of Bosnia-Herzegovina is the
central authority for procedures regarding interna-
tional legal assistance. On behalf of the Ministry, this
duty is fulfilled by the “Legal Assistance and Coopera-
tion Unit”. All international requests for assistance in
criminal and civil matters are conveyed to this unit.
Having concluded the initial review, the Legal Assis-
tance and Cooperation Unit forwards the requests to
local judicial authorities for necessary action. Simi-
larly, requests submitted by courts and prosecutor’s
offices shall be forwarded to the relevant country au-
thorities by the said unit. Itis not required for requests
addressed to the authorities of Bosnia-Herzegovina
for legal assistance to be sent through diplomatic
channels. In the event of an emergency, requests that
can be sentdirectly through the central authority may
be submitted via Interpol or by mail.

Bosnia-Herzegovina is party to several European con-
ventions in the criminal field, such as the European
Convention on Mutual Legal Assistance in Criminal
Matters, European Convention on Extradition and
the Convention on the Transfer of Sentenced Per-
sons. Furthermore, Bosnia-Herzegovina has signed
bilateral agreements with some States relating to
legal assistance in the criminal field, extradition and
transfer of sentenced persons. Procedures for interna-
tional legal assistance requests are carried out within
the framework of the “Law on International Coopera-
tion in Criminal Matters”, which entered into force in
2009, regulating the procedures and principles forin-
ternational legal cooperation.

“We would like to express our sincere thanks to the
Ministry of Bosnia-Herzegovina for providing the nec-
essary information on the judicial system of Bosnia-
Herzegovina while writing the following article.”
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NAFAKA BUROSU
BUREAU OF MAINTENANCE

Nafaka alacaklarinin tahsili konusunda Bakanhgimiz
Dis iliskiler ve Avrupa Birligi Genel Miidiirligu, “Mer-
kezi Makam” olarak gorevini Cumhuriyet Bassavcilik-
larraracihigl ile yerine getirmektedir.

Cumhuriyet Bagsavciliklarimiz bu konuda;

Alacaklisi TUrkiye’de, bor¢lusu yabanci tlkelerde olan
nafaka islemlerinde “génderici makam”

Alacaklhisi yabanci Glkede, borclusu Turkiye'de olan
nafaka islemlerinde “araci kurum” olarak iki yonlu
gorev ifa etmektedirler.

Nafaka alacaklarinin yabanci devletlerde tahsiline
iliskin Ulkemizin taraf oldugu konuyla ilgili uluslara-
rasi sozlesmeler sunlardir:

a) Nafaka Alacaklarinin Yabanci Ulkelerde Tahsiline
iliskin 1956 tarihli Birlesmis Milletler Sczlesmesi,

b) Cocuklara Karsl Nafaka Mukellefiyetine Uygulana-
cak Kanuna Dair 1956 tarihli Lahey S6zlegmesi,

0) Cocuklara Kargi Nafaka Yikumluligu Konusundaki
Kararlarin Taninmasi ve Tenfizine iligkin 1958 tarihli
Lahey S6zlegmesi,

d) Nafaka YukimlGligiine Uygulanacak Kanuna Dair
1973 tarihli Lahey Sozlesmesi,

e) Nafaka Yikimliligi Konusundaki Kararlarin Ta-
ninmasl ve Tenfizine iliskin 1973 tarihli Lahey S6zles-
mesi,

The Directorate General for Foreign Relations and Eu-
ropean union Affairs of the Ministry of Justice carries
out its duty as the “Central Authority” in relation with
the recovery of maintenance through the Chief Public
Prosecutor’s Office.

The Chief Public Prosecutor’s Office fulfils the follow-
ing duties in bidirectional form:

Acts as an “sending authority” in maintenance pro-
cedures where the creditor resides in Turkey and the
debtor lives abroad

Acts as an “intermediary institution” in maintenance
procedures where the creditor resides in foreign coun-
try and the debtor lives in Turkey.

The relevant international conventions on the recov-
ery of maintenance abroad to which Turkey is party to
are as follows:

a) The United Nations Convention of 1956 on the Re-
covery Abroad of Maintenance,

b) The Hague Convention of 1956 on the Law Appli-
cable to Maintenance Obligations Towards Children,

C) The Hague Convention of 1958 on the Recognition
and Enforcement of Decisions Relating to Mainte-
nance Obligations,

d) The Hague Convention of 1973 on the Law Appli-
cable to Maintenance Obligations

e) The Hague Convention of 1973 on the Recognition
and Enforcement of Decisions Relating to Mainte-
nance Obligations

K
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f) 23 Kasim 2007 tarihli Cocuk Nafakasi ve Diger Na-
faka Trlerinin Uluslararasi Tahsiline iliskin Lahey
Sozlesmesi,

Nafaka alacaklarinin yabanci tlkelerden tahsiline
iliskin Ulkemizin de tarafi bulundugu Sozlesmelerin
ortak amaci; nafaka alacaklilarinin taleplerine, 6n-
celikle rizaya dayali hizli bir ¢6zim yolu bulunmasini
temin etmektir. Sayet nafaka borclusu nafakanin riza
ile 6denmesine yanasmiyor ise cebriicrayolu ile nafa-
ka alacaginin tahsilini saglamaktir.

Nafaka borclusu yurt diginda ikamet ediyorsa; bagvu-
ru evrakinin dogrudan veya Cumhuriyet Bassavciligl
araciliglyla Biiromuza ibrazindan sonra belgelerin
ilgili s6zlesmelere uygunlugu denetlenmekte, eksik-
lik bulunmadigi takdirde talep yetkili yabanci devlet
merkezi makamina gonderilmektedir. Basvuru ev-
rakinda eksikliklerin bulunmasi halinde ise, basvu-
ru evraki aciklama yapilarak gerekli dlzeltmelerin
yapiimasi ve evrakin tekemmdlu icin mahalline iade
edilmektedir.

Nafaka basvuru usull ve konu ile ilgili ayrintili bilgi
16.11.2011 tarih ve 64/2 sayili Genelgemizde yer al-
maktadir.

Nafaka Biirosu, genel midur yardimcisi, daire bagka-
ni ve tetkik hakimi denetiminde, 1 sube mudurd yo-
netiminde, 1 sef ve 2 memurdan olusmaktadir.

f) The Hague Convention of 23 November 2007 on
the International Recovery of Child Support and Other
Forms of Family Maintenance.

The common goal of conventions on the recovery
abroad of maintenance to which Turkey is also a party
is to ensure that swift remedy is provided to the re-
quests of the maintenance creditors with consent. In
the case that the debtor does not consent to willingly
pay the maintenance, maintenance is recovered by
way of compulsory enforcement.

In the case that the debtor resides abroad, once the
application documents are submitted directly or
through the Chief Public Prosecutor’s Office to the Bu-
reau, they are checked to ensure that they are in com-
pliance with the related conventions and should no
missing details be found, the request shall be submit-
ted to the competent central authority of the foreign
State. In the case that there are deficient points on the
application documents, the explanation concerning
the missing points shall be made and the application
document shall be returned to the local competent
authority for the necessary changes and additions to
be made.

Detailed information on the application procedure for
maintenance and subject matter is specified in Circu-
lar No. 64/2 dated 16.11.2011.

under the supervision of a deputy general director, a
department head and a judge-rapporteur, 1 chiefand
2 public officials work at the Maintenance Bureau.
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YURTDISI ADALET MUSAVIRLIKLERINE YENi ATAMALAR YAPILDI
NEW LAW COUNSELLORS APPOINTED TO THEIR OFFICES ABROAD

Bakanligimiz tarafindan 13 Haziran 2018 tarihinde
yapilan yeterlilik sinavinda basarili bulunan adaylar,
adli isbirliginin daha etkin yiritilmesi ve Olkemizin
uluslararasi orgtlerle olan iligkilerinin gelistiriime-
sine katkida bulunmak amaciyla, bir kisim Bulyi-
kelcilik ve uluslararasi kuruluslar nezdindeki Daimi
Temsilciliklerde yurt disi adalet musaviri olarak go-
revlendirilmistir.

Genel Midirligiimizen, Genel Miidir Yardimcila-
rimiz Ahmet Basaran Berlin Biyikelciligi, Abdullah
Murat Londra Bliyiikelciligi, Daire Bagkanimiz Murat
Erdem Vagington Buyukelciligi, tetkik hakimlerimiz-
den GUray GUclU Avrupa Konseyi nezdinde T.C. Daimi
Temsilciligi (Strazburg), Yetkin Ergilin Lahey Biyii-
kelciligi ve Mehmed Yerlikaya Moskova BuyUkelciligi
nezdinde yurt digl adalet musaviri olarak yeni gérev-
lerine baglamiglardir.

Ayrica Teftis Kurulu Baskanhgl Adalet Basmiifetti-
si Ramazan Akcan Briiksel Biyukelciligi; Kanunlar
Genel MUdiirligl Genel Midur Yardimcisi Ali Murat
Nas Birlesmis Milletler nezdinde T.C. Daimi Temsilci-
ligi (Cenevre), Daire Bagkani Siileyman Ozar ve Avru-
pa Giivenlik ve isbirligi Teskilati nezdinde T.C. Daimi
Temsilciligi (Viyana), insan Haklari Dairesi Bagkanlig
Daire Bagkani Ahmet Metin Gokler ve tetkik hakimi
Yakup Yildirim Avrupa Konseyi nezdinde T.C. Daimi
Temsilciligi (Strazburg), tetkik hakimi Yusuf Emre
Kose Paris Biykelciligi, Avrupa Birligi Genel Miidir-
|GgU Daire Bagkani Ahmet Kozan Avrupa Birligi T.C.
Daimi Temsilciligi (Briiksel) nezdinde yurt disi adalet
musaviri gorevlerine atanmiglardir.

Candidates who were successful in the proficiency
exam held by the Ministry of Justice on June 13,2018
have been appointed as counselors at law at Embas-
siesand permanent representatives of Turkey atsome
international organizations abroad with the intent to
realize a more effective judicial cooperation and to
contribute to enhancing Turkey’s relations with in-
ternational organizations.

From the Directorate General for Foreign Relations
and European Union Affairs, Deputy Director General
Mr. Ahmet Bagaran has assumed his official duty as
counselor at law at the Embassy of Turkey in Berlin;
Abdullah Murat at the Embassy of Turkey in Lon-
don; Department Head Murat Erdem at the Embassy
of Turkey in Washington; Judge-Rapporteur Giiray
GUclU at the permanent representative of Turkey at
the Council of Europe (Strasbourg); Judge-Rapporteur
Yetkin Erglin at the Embassy of Turkey in the Hague
and Judge-Rapporteur Mehmed Yerlikaya at the Em-
bassy of Turkey in Moscow.

In addition, the Chief Inspector of the Board of Inspec-
tors Ramazan Akcan is appointed as counselor at law
at the Embassy of Turkey in Brussels; Ali Murat Nas,
Deputy Director General of the Directorate General
for Laws, at the permanent representative of Turkey
(Geneva) at the United Nations, Department Head
Sileyman Ozar at the permanent representative of
Turkey (Vienna) at the Organization for Security and
Co-operation in Europe; Department Head of the De-
partment of Human Rights Ahmet Metin Gokler and
Judge-Rapporteur Yakup Yildirim at the permanent
representative of Turkey (Strasbourg) at the Euro-
pean Council; Judge-Rapporteur Yusuf Emre Kose at
the Embassy of Turkey in France; Department Head of
Directorate General for EU Affairs Ahmet Kozan at the
permanent representative of Turkey (Brussels) at the
European union.
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GENEL MUDURLUGUMUZ’ peN

DIS ILISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

YENi GOREVE BASLAYANLAR

NEWLY APPOINTED PERSONNEL TO THE MINISTRY

Gokcen CEVIK Tetkik Hakimi

Aynur NAZLAN Yazi isleri Miidiiri

Ibrahim YALCIN infaz Koruma Memuru

Genel Midurlugimizde goreve baslamistir.
Arkadaslarimiza hos geldiniz der, yeni gorevlerinde

basarilar dileriz.

BASKA GOREVE ATANANLAR

Gokeen CEVIK Judge Rapporteur

Aynur NAZLAN Chief Clerklbrahim

YALCIN Correction Officer

have been appointed to the General Directorate.

We take this opportunity to welcome them and wish them

success in their new posts.

DEPARTING PERSONNEL

Genel Midiurimiz Dr. Harun MERT
Yargitay Uyeligi gorevine,

Genel Miudur Yardimcisi Faris KARAK,
Yargitay Uyeligi gorevine,

Tetkik Hakimi Zafer SALAN Ankara
Cumhuriyet Savciligi gorevine,

Tetkik Hakimi Mustafa 0ZOGUL
Ankara Hakimligi gorevine,

Tetkik Hakimi Medine Ozlem RUZGAR
Izmir Hakimligi gorevine,

Bilgisayar Isletmeni Sinan SAHIN sef olarak Isyurtlari
Kurumu Daire Baskanligindaki gorevine atanmislardir.

Arkadaslarimiza yeni gorevlerinde basarilar diliyoruz.

1.SINIFA AYRILAN ARKADASLARIMIZ

General Director Dr. Harun MERT appointed as
member of the Court of Cassation,

Deputy General Director Faris KARAK
appointed as member of the Court of Cassation,

Judge Rapporteur Zafer SALAN appointed as
public prosecutor to Ankara Courthouse,

Judge Rapporteur Mustafa 0ZOGUL appointed
as judge to Ankara Courthouse,

Judge Rapporteur Medine Ozlem RUZGAR
appointed as judge to Izmir Courthouse,

Computer Operator Sinan SAHIN appointed as chief to
Department of Prison Workshops

We wish them success in their new posts.

COLLEAGUES DESIGNATED TO FIRST CATEGORY

Tetkik Hakimi Hiseyin Serkan YILDIZ terfi
ederek 1.sinifa ayrilmistir.

Arkadasimiza basarilarinin
devamini diliyoruz.

EMEKLIYE AYRILANLAR

Judge Rapporteur Hiseyin Serkan YILDIZ is
promoted and designated to first class.

We wish more success in his post. We congrat-
ulate him and wish him happiness.

RETIRING PERSONNEL

Memur Mehmet Mustafa KAPLAN emekliye ayrilmistir.

Kendisine hayirli olsun diyor, mutlu giinler
diliyoruz.

NiKAH-DUGUN

Public servant Mehmet Mustafa KAPLAN retires.

We congratule him and wish him happiness in
his future endeavors.

ENGAGEMENTS - WEDDINGS

Memur M. Kazim ve Duygu Hesna DEMiRLENK 13.05.2018
tarihinde, Memur Mehmet ve Yagmur GOK 11.06.2018
tarihinde evlenmistir.

Kendilerine 6miir boyu mutluluklar dileriz.

DOGUM

Public servant M. Kazim ve Duygu Hesna DEMIRLENK
marry on 13.05.2018, Public servant Mehmet ve Yagmur
GOK marry on 11.06.2018.

We wish them a lifetime of happiness.

BIRTH

Tetkik Hakimi Bugra ERDEM’in 21.07.2018 tarihinde oglu
diinyaya gelmistir.

Saglikli ve giizel bir hayat diliyoruz.

Judge Rapporteur Bugra ERDEM’s son born on
21.07.2018.

We wish him a good, healthy life.
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