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EDITOR'DEN

Uluslararasi Hukuk ve Dis iliskiler Genel Mudurligtinin
en temel gdrevlerinden birisi, diger dlkelerle adli isbirligi
yapmak ve bunu gelistirmektir. Bu gorevin bir geregi olarak
Genel MUdrltigimuz karsihkli adli isbirliginin akdi temelini
olusturacak anlagmalarin hazirlik calismalariniyaparak bunlar
imzaya hazir hale getirmektedir. Bu c¢ercevede, hazirliklari
tamamlanan “Tlrkiye Cumhuriyeti ile Ozbekistan Cumhuriyeti
Arasinda Suclularin iadesi Andlagmasi” ile “Ttirkiye Cumhuriyeti
Adalet Bakanligl ile Ozbekistan cumhuriyeti Adalet Bakanlig
Arasinda isbirligine Dair Mutabakat zapti”, Cumhurbaskanimiz
Sayin Recep Tayyip Erdogan’in Ozbekistan’a gerceklestirdigi
ziyaret programinaistirak eden AdaletBakani Sayin Abdulhamit
Gul tarafindan imzalanmigstir. Buna iliskin haberleri Bllten'den
okuyabilirsiniz.

Bakan GUl'lin yogun uluslararasi ziyaret trafigi gecen dort aylik
slirecte de devam etti. Ozbekistan programina katiimanin
yanisira Azerbaycan’a ve Danimarka‘ya giden Sayin Bakanimiz
ayrica kendisini ziyaret eden Bosna Hersek Adalet Bakanl,
Filistin Devleti Bagsavcisi, Azerbaycan Yargitay Baskani ve
Kazakistan Bagsavci Vekiliile de goriismeler gerceklestirdi. Yine
bu donemde Sayin Bakanimiz, gesitli tlkelerin Buyukelgilerini
kabul etti. Tim bu ziyaret ve gorlismeler hakkindaki haberlere
bu sayimizda yer verdik.

Nisan ay! icerisinde, “Cezai Konularda Uluslararasi Adli isbirligi
Sempozyumu” dizenledi. Antalya’da, Bakan Yardimcis!
Sayin Bilal Ucar'in katihimi ile yapilan Sempozyumda, Genel
Midirligimiz yoneticileri ve akademisyenler tarafindan
cesitli konularda sunumlar yapildi. Trkiye'nin farkli yerlerinde
gbrev yapan hakim ve savcilarin katildigi Sempozyum‘da ele
alinan konulardaki sorunlar ve bunlara ynelik ¢oziim 6nerileri
tartigildi. Bltenin ilerleyen sayfalarinda Sempozyum’un
ayrintilart hakkindaki bilgileri bulabilirsiniz.

Her zaman oldugu gibi Biiltende, Genel Midirliglimuziin
diger faaliyetleri ve gorev alani ile ilgili konularda hazirlanan
bilgi verici yazilar yer almaktadir. Gelecek sayida bulugabilmek
umuduyla saygilarimizi sunuyoruz.

FROM THE EDITOR

Dear Readers,

One of the main duties of the Directorate General for
International Law and Foreign Relations is Carrying out and
improving judicial cooperation with other countries. As a
requirement of this duty, the Directorate General carries out
the preliminary works for the agreements that would form
the contractual basis of the mutual legal assistance and
concludes them to be ready for signature. In this framework,
Minister of Justice Mr. Abdulhamit Gll, who accompanied
President Mr. Recep Tayyip Erdogan in his visit to Uzbekistan,
signed the concluded “Agreement between the Republic
of Turkey and the Republic of Uzbekistan on Extradition”
and the “Memorandum of Understanding on Cooperation
between the Ministry of Justice of the Republic of Turkey and
the Ministry of Justice of the Republic of Uzbekistan”. You can
read the news on this in the Bulletin.

For the last four months, Minister Gil continued with
his busy international visits schedule. In addition to his
attendance to Uzbekistan program, Minister Gil visited
Azerbaijan and Denmark, and had meetings with visiting
Minister of Justice of Bosnia Herzegovina, Attorney General
of the State of Palestine, President of the Azerbaijani Court of
Cassation and First Deputy of the Chief Public Prosecutor of
the Republic of Kazakhstan. Mr. Glil also hosted ambassadors
of various countries during this period. We also included
news on all of these visits and meetings in the currentissue.

The “Symposium on International judicial Cooperation in
Criminal Matters” was organised in April. In the Symposium
which is probably the first in its field, held with the
participation of Deputy Minister Mr. Bilal Ucar in Antalya,
a variety of presentations were made by the executives of
our Directorate General and Academicians. Participated by
judges and prosecutors working in different places of Turkey,
problems on the matters approached in the Symposium
and proposals for their solution were discussed. Detailed
information on the Symposium can be found further in the
Bulletin.

As usual, we included informative articles on the other
activities and work field of the Directorate General in the
Bulletin. We extend our respect hoping that you will join us
again in the nextissue.



Dr. Harun MERT
Genel Miudur
General Director

CEZAT KONULARDA ULUSLARARASI
ADLI iSBIRLiGi SEMPOZYUMU UZERINE

SYMPOSIUM ON INTERNATIONAL JUDICIAL COOPERATION IN
CRIMINAL MATTERS

Genel Midirligimiiz ile Tirkiye Adalet
Akademisi tarafindan 13-14 Nisan 2018
tarihinde Antalya’da diizenlenen “Cezai
Konularda  Uluslararasi  AdIi - Isbirligi
Sempozyumu”,  bu  alanda  ¢alisan
akademisyenler ile hakim/savcilari ve
adli isbirligi alaninda merkezi makam
gorevini ifa eden Genel Midurligimiiz

temsilcilerini bir araya getirdi.

Adalet Bakan Yardimcsi Sayin - Bilal

ucarin - agls

konugmalariyla baslayan Sempozyumda agirlikli olarak,
5 Mayls 2016 tarihinde yirlrlige giren 6706 sayill “Cezal
Konularda Uluslararasi AdlT Is Birligi Kanunu” hitkiimleri ve
Kanunun iki yillik uygulamasi degerlendirildi.

Bilindigi tizere Tiirk hukukunda cezai konularda uluslararasi
adltigbirligialaninigenelolarak diizenleyen birkanun mevcut
degildi. Bu konudaki hiikiimlerin farkl kanunlarda daginik
bicimde yer almasi uygulamada aksakliklara sebep olabiliyor
ve bu muiessesenin yeterince etkin kullanilamamasina
yol acabiliyordu. Doktrinde de Turkiye’de uluslararasi adIt
ighirligine dair yasal bir diizenleme yapiimasinin gerekli
oldugu 6teden beri dile getirilmekteydi.

Bu ihtiyaca binaen, Bakanligimizca, milletlerarasi

andlagmalarda ve mukayeseli hukukta yer alan
dizenlemelerden de vyararlanmak suretiyle hazirlanan
kanun taslagl, 23 Nisan 2016 tarihinde Tiirkiye Biiylik Millet
Meclisi’nde kabul edilmig ve 6706 sayill “Cezal Konularda
Uluslararasi AdlIT Is Birligi kanunu” olarak 5 Mayis 2016

tarihinde yirirlige girmistir.

38 maddeden olusan bu Kanun ile cezal konularda
uluslararasi adli isbirligi miesseselerine iligkin temel
esaslar dlzenlenmistir. Kanunda yabanci devlete iade
stirecini oldukca kisaltan ve huktmlilerin naklinde yeni
imkanlar getiren diizenlemelere yer verilmis; karsiliklr adli
yardimlagma taleplerinin genel ilkeleri belirlenmig; ayrica
rizaya dayali iade usull, infazin devri ve sorugturma veya

“Symposium on International judicial

Cooperation in  Criminal — Matters”,
organized by our Directorate General and
the Justice Academy of Turkey, held in
Antalya on 13-14 April 2018, gathered
together academics working in this field,
judges/prosecutors and representatives
from our Directorate General which is
designated as the central authority in the

field of judicial cooperation.

The symposium which commenced with the opening speech
of Deputy Justice Minister Mr. Bilal Ucar, centered on the
provisions and two-year implementation of Law No. 6706 on
International Judicial Cooperation in Criminal Matters, which

entered into force on 5May 2016.

As is known, a code regulating the field of international
judicial cooperation in criminal matters was not available in
Turkish Law. As the provisions relating to this matter could be
found in diverse codes, it might lead to disruptions in practice
and hinder effective use of this instrument. The requirement
for a legal regulation with regard to international judicial

cooperation in Turkey has also been raised in the doctrine.

Based on this need, benefitting from regulations in
international conventions and comparative law, the Ministry
of Justice prepared adraft code and itwas adopted by the Grand
National Assembly of Turkey on 23 April 2016 and entered into
force on 5 May 2016 as Law No. 6706 on International Judicial

Cooperation in Criminal Matters.

This Code, which consists of 38 Articles, sets out the basic
principles of international judicial cooperation in criminal
matters. The Code includes regulations that greatly shorten
the process of extradition to a foreign state and brings new
possibilities for the transfer of sentenced persons; the general
principles of mutual legal assistance were determined, as
well as matters that had not previously been included in our

legislation such as, consent-based extradition procedure,
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Dr. Harun MERT

SYMPOSIUM ON INTERNATIONAL JUDICIAL
COOPERATION IN CRIMINAL MATTERS

kovusturmanin devri gibi daha 6nce mevzuatimizda yer
almayan hususlar diizenlenmistir.

6706 sayill Kanun'un yirlrlige girdigi tarihten itibaren
gecen iki yillik donemi degerlendirdigimizde, Kanunun
acik ve cercevesi belli referans bir metin olarak uygulamayi
rahatlattigini, daha dnce karsilagilan bir kisim aksakliklarin
ortadan kalktigini gdzlemlemekteyiz. Bununla birlikte,
cok yeni bir dlizenleme olan 6706 sayili Kanun’da birtakim
eksikliklerin ve gelistirilmeye muhtag alanlarin bulundugu
da bir gercektir.

hakkinda farkindalik
olusturulmasini, yasal dlzenlemelerin ve uygulamanin

Dolayistyla, ilgili mevzuatimiz
degerlendirilmesini, tespit edilebilecek eksikliklerin ve
¢6ziim onerilerinin ortaya konulmasini saglamak amaciyla,
bu Sempozyumun diizenlenmesine karar verilmistir.

Bir kismi 6706 sayill Kanun'un hazirlik calismalarina

da istirak etmis bulunan, degisik Universitelere
mensup akademisyenlerimiz ile Genel Midirliglimiz
yoneticilerinin sunumlar yaptigl ve bes ayri oturum halinde
gerceklestirilen Sempozyumda, iade hukukunun temel
konularr ile uluslararasi adli yardimlagma, sorusturma
veya kovusturmanin devri, infazin devri ve hiikimlu nakli

muesseseleriana hatlariyla ele alinmistir.

Miilkilik, sahsilik ve evrensellik ilkeleri gibi ceza kanunlarinin
yer bakimindan uygulanmasinda temel alinan ilkeler de
esas itibariyle cezai konularda uluslararasi adli isbirligi
muesseseleriyle ¢ok yakindan iligkili ve adeta bir birini
tamamlayan konular oldugundan, Sempozyumda bu ilkeler
de iki ayri oturumda miizakere edilmistir.

Detaylarina Bultenimizin ilerleyen sayfalarinda yer verilen
“Cezal Konularda Uluslararasi AdIf Isbirligi sempozyumu”,
belki de Turkiye'de bu alanda dizenlenmis ilk sempozyum
olmasi bakimindan ayrica Onem tagimaktadir. Genel
MidUrligimiizce sempozyumdasunulantebliglerin bir kitap
halinde yayinlanarak hukukgularin istifadesine sunulmasi
planlanmaktadir.

Bu Sempozyuma cok degerli sunumlariyla katki sunan
akademisyenlerimize ve tim katiimcilara gikranlarimizi
sunuyor, programin hazirlanmasinda emegi gecen Trkiye
Adalet Akademisi ve Genel MiidlrliiglimUz gorevlilerine cok
tesekkiir ediyoruz.

transfer of execution of criminal judgments and transfer of

criminal proceedings.

When the two-year period since the adoption of Law No. 6706
is considered, we can easily observe that the Law, which is a
clearly-framed reference document, has brought much ease to
practices and eliminated a number of previously encountered
impairments. It is, however, evident that there are certain
deficiencies in the recently adopted Law No. 6706 and there

are areas in need of improvement.

Hence, this Symposium has been organized to raise awareness
of the relevant legislation, to evaluate the legal regulations
and practices, to identify the deficiencies and to propose

solutions.

The Symposium, held in five separate sessions was attended
by academics from various universities, some of whom
also had participated in the preparatory work of Law No.
6706, and executives of our Directorate General, who gave
presentations, which centered on the key issues of extradition
law and international legal assistance, transfer of execution
of criminal judgments, transfer of criminal proceedings and

transfer of sentenced persons.

Since the principles underlying extraterritorial criminal
jurisdiction -just like the principles of territoriality, personality
and universality etc.- are closely related to and are virtually
complimentary to international judicial cooperation in
criminal matters, these principles were also negotiated in two

separate sessions during the Symposium.

Details as regards the “Symposium on International judicial
Cooperation in Criminal Matters” can be found in the
following pages of this Bulletin. The Symposium is significant
in that probably it is the first to be held on this field in Turkey.
our Directorate General intends to publish the presentations
made at the symposium in a book to make them available to

legists.

I would like to extend my appreciation to the academics
for the valuable contributions they have made with their
presentations and to all who have participated. | would also
like to thank so much to the members of the Justice Academy
of Turkey and our Directorate General in charge of organizing

this program.

INTERNATIONAL LAW BULLETIN
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OZBEKISTAN ILE SUCLULARIN
IADESI ANDLASMASI VE
MUTABAKAT ZAPTI IMZALANDI

AGREEMENT ON EXTRADITION AND
MEMORANDUM OF UNDERSTANDING
SIGNED WITH UZBEKISTAN

cumhurbaskanimiz Sayin Recep Tayyip ERDOGAN, 29 Nisan
- 1 Mayls 2018 tarihlerinde Ozbekistan’a resmi bir ziyaret
gerceklestirmigtir. S6z konusu ziyaret sirasinda Bakanimiz
Sayin Abdulhamit GUL de Sayin Cumhurbaskanimiza eglik

etmigtir.

Ozbekistan cumhurbaskani Savkat Mirziyoyev tarafindan
resmi torenle karsilanan Sayin Cumhurbagkanimizin
Sayin Mirziyoyev ile gerceklestirdigi bag basa goriismenin

ardindan heyetler arasi gériigmelere gecilmistir.

Bu ziyaret dncesinde, imzalanmasi planlanan anlagsmalara
iligkin son hazirliklarryapmak amaciyla Genel Mudirimiz

Dr. Harun Mert baskanligindaki UHDIGM heyeti, 26Nisan

President of Republic Recep Tayyip Erdogan paid an official
visit to Uzbekistan on 29 April-1 May 2018. Mr. President

was accompanied also by Minister Mr. Adbulhamit Gl.

President of Republic was welcomed with an official arrival
ceremony by the President of Uzbekistan, Mr. Savkat
Mirziyoyev, which was then followed by a private meeting
between the two presidents and an inter delegation

meeting.

Prior to the visit, a delegation of Directorate General for
International Law and Foreign Relations, headed by the
Director General, Dr. Harun Mert, arrived at Uzbekistan on
26 April 2018 to carry out the final preparations regarding
the agreements planned to be signed, negotiated with
the Uzbekistan Ministry of Justice and Uzbekistan Chief
Public Prosecutor’s Office, initialed the “Draft Agreement
on Extradition” and made the “Memorandum of
understanding between the Ministries of Justice” ready for

signature.

The signing ceremony of the concluded agreements was
held at Tashkent Goksaray within the scope of Mr. President
of Republic’s visit. Minister GUl and Chief Prosecutor of
Uzbekistan, Mr. Otabek Muradov, signed “An Agreement
on Extradition between the Republic of Turkey and the

Republic of Uzbekistan.” Moreover, Minister Gl signed the

ULUSLARARASI HUKUK BULTENI



AGREEMENT ON EXTRADITION AND MEMORANDUM OF UNDERSTANDING SIGNED WITH UZBEKISTAN

2018 tarihinde Ozbekistan’a giderek; Ozbekistan Adalet
Bakanligi ve Ozbekistan Bassavciligl yetkilileri ile
goriismeleryapmis, yayinlanacak olan “suglularin iadesine
Dair Anlagma Taslagi”ni paraflamis ve “Adalet Bakanliklari
Arasindaki isbirligi Protokoli” metnini imzaya hazir hale

getirmistir.

Son hali verilen sdz konusu metinlere iliskin imza toreni
Sayin Cumhurbaskanimizin ziyareti kapsaminda, Tagkent
GOksaray'da, gerceklestirilmistir. Sayin Bakanimiz ve
Ozbekistan Bagsavcisi Sayin Otabek Muradov, “Turkiye
ile Ozbekistan Arasinda

cumhuriyeti cumhuriyeti

suclularin  iadesi  Andlasmasi”’ni imzalamislardir.
Bakanimiz Sayin Giil ayrica, Ozbekistan Cumhuriyeti Adalet
Bakani Sayin Ruslanbek Davletov ile birlikte “TUrkiye
Cumhuriyeti Adalet Bakanligi ile Ozbekistan Cumhuriyeti
Adalet Bakanligi Arasinda isbirligine dair Mutabakat

Zapti“ntimzalamiglardir.

imzalanan Suclularin iadesine Dair Anlagmayla her iki
devlete kendi Ulkesinde bulunan suglular iade etme
ylkimlUligi getirilmistir. S6z konusu Anlagmada aranan
kisinin iade talebi gbnderilmeden GOnce gecici olarak
tutuklanmasi imkanina yer verilmigtir. Ayrica iadesi
istenen kisinin buna riza gostermesi halinde taraflarin
iadeyi hizlandirmak icin i¢c hukuklarinin izin verdigi tim

tedbirleri alacagl hiikme baglanmistir.

Tlrkiye cumhuriyeti Adalet Bakanlgl ile Ozbekistan

cumhuriyeti Adalet Bakanligl Arasinda imzalanan
isbirligine Dair Mutakabat zapti ile de, her iki Glke Adalet
Bakanliklarr arasinda; insan haklarr ve temel hirriyetlerin
korunmasi, kanun yapma sireci, adIt hizmetlerin sunumu,
adli personelin egitimi ve mesleki gelisimi basta olmak
lizere gorev alanlarina giren hususlarda isbirligi yapiimasi

hususunda anlagmaya variimistir.

“Memorandum of Understanding on Cooperation between

the Ministry of Justice of the Republic of Turkey and the
Ministry of Justice of the Republic of Uzbekisan” with the

Minister of Justice of Uzbekistan, Mr. Ruslanbek Davletov.

The signed Agreement on Extradition imposes the
obligation that both countries extradite offenders present
within their territories. Agreement provides the possibility
toarrest provisionally the sought person before the request
forextradition is executed. Moreover, it is stipulated that, in
the event that the requested person consents, the parties
may take all measures allowed by their domestic laws to

expedite the extradition process.

With the Memorandum of Understanding on Cooperation
signed between the Ministry of Justice of the Republic of
TurkeyandtheMinistryjustice oftheRepublicofUzbekistan,
parties agreed on conducting cooperation between the
Ministries of Justice of both countries in matters falling
within their competences, particularly in the protection of
human rights and fundamental freedoms, the law making
process, the provision of judicial services, the training and

professional development of judicial personnel.

INTERNATIONAL LAW BULLETIN



OZBEKISTAN ILE SUCLULARIN |ADESI ANDLASMASI VE MUTABAKAT ZAPTI IMZALANDI

imza téreninin bitmesini miiteakip Sayin Bakanimiz,

Ozbekistan ~ Bagsavcisl  Sayin  Otabek  Murodov’u

makaminda ziyaret etmistir.  Gerceklestirilen ikili
goriismelerde, tlkelerarasi adliisbirligi konularr ile mevcut
iligkilerin gelistirilmesi hususunda atilabilecek adimlar
degerlendirilmis, iki Ulke arasindaki dostluk ve kardeslik
vurgulanarak mevcut iyi iliskilerin gelistirilmesine yonelik

faaliyetlerden duyulan memnuniyet dile getirilmistir.

Sayin Bakanimiz, Sayin Bassavcl ile gorlismesinden sonra
ayni giin Ozbekistan Adalet Bakani Sayin Ruslanbek
Davletov ile resmi aksam yemeginde bir araya gelmistir.
GoOrligmede hem Sayin Bakanimiz hem de Ozbekistan
Adalet Bakani, iki Ulke arasindaki dostane iligkilerin
oneminevurguyapmislardir.Devamindalkelerarasindaki
adli isbirligi konulari ele alinmig ve mevcut iliskinin daha
da gelistirilmesi vurgulanmistir. Gérigsmenin sonunda
hediyeler takdim edilmis ve her iki taraf birbirlerine iyi

niyet temennilerinde bulunmuslardir.

Sayin Bakanimiz, Taskent'te temaslarini tamamlamasinin

ardindan Sayin cumhurbagkanimiza refakatle Kore

Ccumbhuriyeti ziyaretine katiimigtir.

Following the signing ceremony, Mr. Minister paid a visit
to the Chief Public Prosecutor, Mr. Otabek Muradov’s
Office. During the bilateral meetings, matters pertaining
to judicial cooperation between the respective countries
and actions to be taken to enhance present relations were
addressed. Also expressed during the meeting were the
friendship and brotherhood between the two countries
and the content felt in activities taken to further enhance

present good relations.

Following his meeting with the Chief Public Prosecutor,
Minister GUI met with Mr. Ruslanbek Davletov, Minister
of Justice of Uzbekistan at the official dinner on the same
day. buring the meeting, Mr. Minister as well as the
Minister of Justice of Uzbekistan underlined the friendly
relations between the two countries. Furthermore, judicial
cooperation between the two countries was discussed
and emphasis was placed on further enhancing present
relations. At the end of the meeting, gifts were presented

and both sides expressed mutual goodwill.

Having concluded his meetings in Tashkent, Minister

GUl accompanied President of Republic on his visit to the

Republic of Korea.
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SINIRDISI VE SUCLULARIN iADESI
ACISINDAN ULUSLARARASI KORUMA

INTERNATIONAL PROTECTION WITH REGARD

TO DEPORTATION AND EXTRADITION

Dr. Yavuz YILMAZ
Genel Midur Yardimcisi
Deputy General Director

Suclularin iadesi islemi, bulundugu Ulkeden bagka bir
ulkede igledigi suctan dolay! hakkinda sorugturma veya
kovusturma yurGtilen veya hikimli olan sahsin, bahsi
gecen adli slrec dolayistyla s6z konusu dlkeye teslimini
ifade eder. Sinirdigl ise, devletlerin ilke glvenligi veya
kamu diizeni agisindan davraniglarini tehlikeli gordikleri
yabancilarr Ulkelerinden cikarmalari islemidir. Suclularin
iadesi ve sinirdigl iglemlerinin ortak noktasi, vatandas
hakkinda uygulanamamalari ve sadece yabancilar
hakkinda uygulanabilmeleridir. Ancak yabanci olmakla
birlikte, bazi temel insan haklari ihlallerine maruz
kalacagl yoniinde tehlike bulunan kisilere, miltecilik vb.
statliler verilmek suretiyle veya iade yasaklari getirilerek
uluslararasi koruma saglanmig ve bu kisilerin sinirdisi veya
iade edilmeleri engellenmistir.

Bu konudaki en temel wuluslararasi metin, 1951
Tarihli Miiltecilerin Hukuki Durumuna iliskin Cenevre
S6zlesmesi‘dir. Bu Sozlesme’nin 33. maddesinde, “Hicbir
Taraf Devlet, bir milteciyi, irki, dini, tabiiyeti, belli bir sosyal
gruba mensubiyeti veya siyasi fikirleri dolayistyla hayati
ya da 6zgiirliigti tehdit altinda olacak ilkelerin sinirlarina,
her ne sekilde olursa olsun geri géndermeyecek veya
iade etmeyecektir.” hikmi yer almaktadir. Bu hikimle,
maruz kaldiklarr zulim sebebiyle kendi Ulkelerini terk
etmek zorunda kalan ve bu sebeple kendi devletinin yasal
korumasindan yararlanamayan kigilere uluslararasi
koruma saglanmakta ve Sozlesmeye taraf devletlere,
llkelerinde bulunan miiltecileri geri gdndermeme
yukimluligi yiklenmektedir.

Doktrinde “non-refoulement ilkesi” olarak adlandirilan
bu ilkeye, daha sonra hazirlanan pek cok uluslararasi
sozlesmede de yer verilmigtir. Bunlar arasinda 6zellikle;
iskenceye ve Zzalimane Gayriinsani veya Kicultici
Muamele veya Cezaya Karsi BM Sozlesmesi, Suclularin
ladesine Dair Avrupa Sozlesmesi, Sinirbtesi Organize
Suclara iliskin BM Sozlesmesi sayilabilir. Avrupa insan
Haklarl Sozlesmesi‘'nin de, acgikca soz edilmese bile
zimnen bu ilkeyi icerdigi ifade edilmektedir. Uluslararasi
sozlesmelerde yaygin bir sekilde yer verilmig olmasi da
dikkate alinarak soz konusu ilkenin “wfusiararasi orf ve
adet hukuku kurali” oldugu, hatta ilkenin “jus cogens”
niteligi tagidigi belirtilmektedir.

1951 Tarihli Cenevre Sozlesmesi‘'ne gore, geri génderme
yasagl milteci statisiine sahip olan Kkisiler icin gecerli

Extradition of offenders refers to the delivery of a person,
against whom an investigation or prosecution is carried
out or who is convicted for an offence committed in
another country, to the country in question on account of
a legal procedure. Deportation, however, is the removal
of non-citizens deemed risky as a means of ensuring
national security and public order of a State. The common
ground of extradition and deportation is that it cannot
be imposed upon citizens but, is only applicable to
non-citizens. However, the return of persons who are
non-citizens and are in danger of being exposed to an
infringement of basic human rights may be prohibited by
granting them a refugee status, etc or prohibited return
and placed underinternational protection.

The keyinternational documenton this matteristhe 1951
Geneva Convention on the Status of Refugees. Article 33
of the Convention included the provision, “No Contracting
State shall expel or return a refugee in any manner
whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race,
religion, nationality, membership of a particular social
group or political opinion.” This provision ensures that
persons who are forced to flee from their countries due to
persecution and are no longer able to receive protection
from their own country are accorded international
protection and States who are party to the Convention
have the obligation to not return refugees in their own
countries.

This principle, referred to as the “non-refoulement
principle” in the doctrine, has also been featured in a
number of international conventions. These include
the UN Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, the
European Convention on Extradition, UN Convention
Against Transnational Organized Crimes. The European
convention on Human Rights implicitly includes
this principle even though it is not explicitly stated.
Considering that it is widely used in international
conventions, the said principle is known as the “rule
of customary international law” and that it bears the
attribute of “jus cogens.”

According tothe 1951 Geneva convention, the prohibition
of return will apply to persons with a refugee status. As
per Article 1 of the Convention, the term refugee applies
to any person who, as a result of events occurring before
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olacaktir. S6zlesme’'nin 1. maddesinin 2. fikrasina gore;
1 Ocak 1951°den 6nce meydana gelen olaylar sonucunda
ve Irki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti
veya siyasi gorusleriyliziinden zulme ugrayacagindan hakli
sebeplerle korktugu icin, vatandasi oldugu Glkenin disinda
bulunan ve bu {ilkenin korumasindan yararlanamayan ya
da s6z konusu korku nedeniyle yararlanmak istemeyen
yahut tabiiyeti olmayan ve bu tiir olaylar sonucu énceden
yasadigl Ulkenin disinda bulunan, oraya dénemeyen yahut
da s6z konusu korku nedeniyle donmek istemeyen kigiler
muilteci olarak kabul edilmistir.

Ancak Sozlesmeye katilan dlkelere, multeci statlsinin
kapsamini belirlemek agisindan yer ve zaman yoninden
sinirlama  getirme imkani  verilmistir.  Ulkemiz de
Sozlesmenin 42. maddesi ile verilen bu imkan
dogrultusunda, "1 Ocak 1951 tarihinden &nce cereyan
eden hadiseler dolayisiyla Avrupa’dan gelenler”in milteci
sayllacagini beyan etmistir.

Daha sonra hazirlanan, 1967 tarihli MUltecilerin Hukuki
Durumlarina Dair New York Protokold ile, 1951 Tarihli
Cenevre Sozlesmesi‘nde O6ngorilen zaman sinirlamasi
kaldinlmistir. Bununla birlikte Ulkemiz bu Protokoli
onaylarken cografi sinirlamayi sakli tutmustur. Bdylece,
Tlrkiye her hangi bir zaman sinirlamasi olmaksizin, sadece
Avrupa’da cereyan eden hadiseler dolayisiyla Olkemize
gelenleri miilteci olarak kabul edecegini aciklamistir.

Konuya iliskin olarak hukukumuzdaki temel hikimler,
6458 sayill "Yabancilarve Uluslararasi Koruma Kanunu'nda
(YUKK) bulunmaktadir. Bu kanundaki diizenlemeler
yukarida deginilen uluslararasi sdzlesme hiikiimleri ile
uyumlu birsekilde kalemealinmistir. Séyle ki; YUKK'na gore,
kisinin multeci veya benzer bir statiiyli kazanabilmesi icin
“Irki, dini, tabiiyeti, belli bir toplumsal gruba mensubiyeti
veya siyasi diisincelerinden dolay zulme ugrayacagindan
hakli ~ sebeplerle  korktugu i¢in  vatandasi —oldugu
Ulkenin disinda bulunan ve bu llkenin korumasindan
yararlanamayan ya da s6z konusu korku nedeniyle
yararlanmak istemeyen yabanci veya bu tir olaylar sonucu
dnceden yasadigl ikamet lilkesinin disinda bulunan, oraya
ddénemeyen veya soz konusu korku nedeniyle dénmek
istemeyen vatansiz kisi” olmasi gerekmektedir. Eger bu
kapsama giren kisi “Avrupa ilkelerinde meydana gelen
olaylar nedeniyle” s6z konusu durumda ise multeci (YUKK
m. 61), “Avrupa Ulkeleri disinda meydana gelen olaylar
sebebiyle”soz konusu durumda ise sartl milteci (YUKK m.
62) sayllacaktir.

YUKK'nin  yiirirliige girmesinden  6nceki ddnemde
uygulanan ve kisaca Go¢ Yonetmeligi olarak adlandirilan
konuya iliskin 1994 tarihli Yonetmelikte sartli milteci

1 January 1951 and owing to well-founded fear of being
persecuted for reasons of race, religion, nationality,
membership of a particular social group or political
opinion, is outside the country of his nationality and is
unable or,owing to such fear, is unwilling to avail himself
of the protection of that country; or who, not having a
nationality and being outside the country of his former
habitual residence as a result of such events, is unable or,
owing to such fear, is unwilling to return to it.

However, States acceding to the Convention have been
given the opportunity to place geographic and temporal
limitations in order to designate the scope of the refugee
status. According to Article 42 of the3 convention, Turkey
has declared that “persons fleeing events occurring before
January 1 1951 and within Europe shall be deemed as a
refugee.

Withthe 1967 Protocol Relating to the Status of Refugees,
which was prepared at a later date, lifted temporal
restrictions anticipated in the 1951 Geneva Convention.
Turkey has retained the rights to geographic limits when
ratifying this Protocol. Hence, Turkey has declared to
deem, without placing any temporal limitations, those
fleeing from events occurring in Europe as refugees.

The basic provisions of our law as regards this matter can
be found in Law 6458 on Foreigners and International
Protection. The regulations in this law have been
amended in accordance with the provisions of the
international convention referred to above. Namely,
for a person, according to the Law on Foreigners and
International Protection, to be granted refugee status or
the like, that person must “owing to well-founded fear of
being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political
opinion, is outside the country of his nationality and is
unable or,owing to such fear, is unwilling to avail himself
or herself of the protection of that country; or who, not
having a nationality and being outside the country of
former habitual residence as a result of such events, is
unable or, owing to such fear, is unwilling to return to it”
(Article 62) and those who have experienced these “as a
result of events occurring outside European countries”
shall be allowed conditional refugee status (Article 62).

The 1994 Immigration Act, which was implemented
during the period before the Law on Foreigners and
International Protection entered into force, does not
include the notion of conditional refugee and instead,
uses the term asylum seeker. The term asylum seeker,
in resources on international law, is used for refuges
applicants whose procedures have not been concluded
yet.
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kavramina yer verilmemekte ve bunun yerine siginmaci
kavrami kullaniimaktaydi. Uluslararasi hukuk
literatliriinde ise siginmaci kavrami, multecilik bagvurusu
yapmig olmakla beraber hentz islemleri tamamlanmamig
kisilericin kullaniimaktadir.

YUKK'na gore, miilteci veya sarth miilteci olmadigi halde
kendilerine korunma saglanan Ggiincli grup yabancilar da
bulunmaktadir. Bunlar, YUKK m. 63'te; “(7) Miilteci veya
sartl -mifteci olarak nitelendirilemeyen, ancak mense
(ilkesine veya ikamet (ilkesine geri gonderildigi takdirde;
a) 0liim cezasina mahkim olacak veya 6liim cezasi infaz
edilecek, b) Iskenceye, insanlik disi ya da onur kiric/ ceza
veya muameleye maruz kalacak, ¢) Uluslararasi veya
llke genelindeki silahli ¢atisma durumlarinda, ayrim
gozetmeyen siddet hareketleri nedeniyle sahsina yonelik
ciddi tehditle karsilasacak, olmasi nedeniyle mense
Glkesinin veya ikamet
Ulkesinin  korumasindan
yararlanamayan veya
s6z  konusu
nedeniyle  yararlanmak
istemeyen yabanci ya
da vatansiz kisi” olarak
tarif edilmistir. Bunlar
zaman zaman "B statili
milteci”  olarak  da
adlandiriimaktadir.

Milteci, sartll miulteci
veya kendilerine
uluslararasi koruma

saglanan diger kisilerin geri gonderilmesi YUKK'nun 4.
maddesinde yasaklanmigtir.

“Non-refoulement ilkesi”nin sadece sinirdigi islemlerini
degil, ayni sonucu doguran suclu iadesi vb. biitlin islemleri
kapsadigl belirtiimektedir. Zaten benzer diizenlemelere,
ifade seklinde bazi farkliliklar bulunmakla beraber,
suclularin iadesine Dair Avrupa Sozlesmesi (SIDAS) ve
suclularin iadesine dair mevzuatimizda da yer verilmistir.

SIDAS'IN 3. maddesine gore; “(..) Kendisinden iade talep
edilen taraf, (..) vaki iade talebinin bir sahsi irk, din, milliyet
veya siyasi kanaat cihetinden takip veya cezalandirmak
gayesiyle yapildigina veya bu sahsin vaziyetinin bu
sebeplerden biri dolayisi ile agirlasabilecegine dair ciddi
sebepler mevcut olduguna kanaat hasil ettigi takdirde”
kisiyi iade etmeyecektir. Sozlesme'de bazi istisnalari
ongoriilen bu hiikiim ile, Non-refoulement ilkesi SIDAS'a
dayansitiimigtir.

23.04.2016 tarihinde kabul edilen ve i¢ hukukumuz
agisindan konuyu diizenleyen 6706 sayili Cezai Konularda
Uluslararasi Adli isbirligi Kanunu'nun, “Adli is birligi

According to the Law on Foreigners and International
Protection there is a third group of foreigners who have
neither been granted refugee nor conditional refugee
status. As per Article 63 of the Law, these persons are
referred toas ”(1) persons, who neither could be qualified
asarefugee norasaconditional refugee, if returned to the
country of origin or country of habitual residence would:
a) be sentenced to death or face the execution of the
death penalty; b) face torture or inhuman or degrading
treatment or punishment; ¢) face serious threat to
himself or herself by reason of indiscriminate violence in
situations of international or nationwide armed conflict;
and therefore is unable or for the reason of such threat
is unwilling, to avail himself or herself of the protection
of his country of origin or country of habitual residence.”
These persons are, now and then, recognized as “B-Status
refugees.”

Article 4 of the Law
on  Foreigners  and
International Protection
prohibits the return of
refugees,  conditional
refugees or those who
have been  granted
international protection.

It should be noted
that the Principle of
Non-refoulement  not
only encapsulates the
deportation process but
all return procedures
that cause the same results as that of return, etc. Similar
regulations, with differences in expression of terms, have
been included in the European Convention on Extradition
and in the legislation on extradition.

As per Article 3 ofthe European Convention on Extradition,
“(...) if the requested Party has substantial grounds for
believing that a request for extradition for an ordinary
criminal offence has been made for the purpose of
prosecuting or punishing a person on account of his
race, religion, nationality or political opinion, or that
that person’s position may be prejudiced for any of these
reasons,” extradition shall not be granted. With some
exceptions foreseen to the provision in the convention,
the principle of Non-refoulement is also included in the
European Convention on Extradition.

Article 4 entitled “Rejection of requests for judicial
cooperation” and Article 11 entitled “Cases requiring the
rejection of extradition” of Law 6706 on International
Judicial Cooperation in Criminal Matters, which was
adopted on 23.04.2016 and which regulated the matter
in Turkish national law, provides that requests for
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taleplerinin reddi” baslikli 4. maddesi ile “iadenin kabul
edilemeyecegi haller” baglkll 11. maddesinde; “(..)
kisinin 1rki, etnik kdkeni, dini, vatandasligy, belli bir sosyal
gruba mensubiyeti veya siyasi goriisleri nedeniyle bir
sorusturma veya kovusturmaya maruz birakilacagina veya
cezalandirilacagina ya da iskence veya kéti muameleye
maruz kalacagina dair inandirici nedenlerin bulunmasi, (..)
hallerinde” adli yardimlagma veya iade taleplerinin kabul
edilmeyecegi aciklanmistir. Kanun‘un 11. maddesinde
ayrica; “(..) lade talebinin, dlim cezasi veya insan onuru
ile bagdasmayan bir ceza gerektiren suglara iliskin
olmas/”halinde de, iade talebinin ancak talep eden devlet
tarafindan, ongoriilen cezanin infaz edilmeyecegine dair
yeterli teminat verilmesi halinde kabul -edilebilecegi
belirtilmektedir. Boylece yukarida bahsedilen uluslararasl
sozlesmeler ile uyumlu bir diizenleme yapilmistir.

Ulkemizde sinirdist islemleri icisleri Bakanligi tarafindan,
suclularin iadesi islemleri ise Adalet Bakanhgi tarafindan
ylritiilmektedir. Bu sebeple uygulamada geri gonderme
ve iade yasagi, sinirdisi islemlerinde icisleri Bakanlig
tarafindan, iade siirecinde ise Adalet Bakanligl ve iade
yargilamasini yapan adli merciler tarafindan dikkate
alinacaktir.

Ancak geri gdnderme yasaginin giindeme gelebilmesi icin,
oncelikle kisinin kendisine uluslararasi korumasaglanmasi
y6ninde bir bagvuruda bulunmasi ve bunun kabul edilmig
olmasI gerekir. Yani icisleri Bakanligi tarafindan kiginin
multecilik, sartl multecilik veya ikincil koruma talebinin
kabul edilmesi gerekmektedir.

Oysa kisinin iade edilmemesi icin kendisinin boyle bir
bagvuruda bulunmasina gerek bulunmadigi gibi, her
hangi bir makam tarafindan kendisine bdyle bir resmi
sifat verilmesine gerek de yoktur. iade siirecinde iade
yargilamasini yapan adli mercii veya merkezi makamin,
jiade yasaklarinin bulundugu yo6niinde bir tespitinin
bulunmasi yeterlidir.

Diger yandan iade siirecinde, iade yargilamasi yapan agir
ceza mahkemesinin kisinin iade edilebilir olduguna karar
vermesinden sonrga, iade isleminin gerceklestirilebilmesi
icin 6706 sayili Kanun’un 19. maddesi geregince icisleri
Bakanligindan gdriis alinmaktadir. Ayrica, 6706 sayili
Kanun’un 12. maddesinde; “(7) Yabanci, fade sirecinde
Merkezi Makamin gorisd alinmadan sinir disi edilemez.
(2) Yabanci, Merkezi Makamin gorisi alinmadan, iade
talebi reddedilen deviete sinir disi edilemez.” hikmuine
yer verilmistir. Bdylece geri gdnderme yasagl agisindan,
Adalet Bakanlig tarafindan takip edilen iade sireci ile,
icisleri Bakanligi tarafindan takip edilen sinirdigi islemleri
arasinda koordinasyon saglanmig olmaktadir.

judicial cooperation and extradition shall be rejected
in cases where, “Convincing grounds are available that
the person subject to the request would be exposed to
an investigation or prosecution or be punished or be
exposed to torture orill treatment because of his/her race,
ethnic origin, religion, nationality, his/her connection to
a certain social group or political opinions.” Furthermore,
in Article 11 itis indicted thatin cases where “The request
for extradition is related to offences which require capital
punishment or a sentence incompatible with human
dignity,” the request for extradition shall be accepted
provided that the Requesting State provides sufficient
guarantee nottoexecutethestipulated sentence. Thereby,
an arrangement compatible with the above-mentioned
international conventions has been made.

In Turkey, deportation procedures are carried out by the
Ministry of Interior and extradition by the Ministry of
Justice. For this reason, prohibitions of expulsion and
return shall be taken into consideration by the Ministry
of Interior during deportation procedure and during the
process ofextradition by the Ministry of Justice and judicial
authorities who conduct the extradition proceedings.

For the prohibition of expulsion becomes a currentissue, a
person must first submit an application for international
protection which must be approved. In other words, the
Ministry of Interior should approve the applicant’s status
as refugee, conditional refugee or request for secondary
protection.

While there is no need for a person to submit an
application himself for extradition, it is also unnecessary
for any authority to accord him with an official status. It
is sufficient for the judicial authority or central authority
conducting the extradition proceeding during the process
of extradition to provide information that prohibitions of
extradition are present.

onthe other hand, during the extradition procedure, after
the assize court conducting the extradition proceeding
rules that the person can be extradited, The Ministry of
Interior is consulted, as per Article 19 of Law No. 6706,
for the extradition process to be carried out. Article 12 of
Law No. 6706 includes the provision, ” (1) The foreigner
may not be deported without taking the opinion of the
Central Authority during the process of extradition. (2)
The foreigner may not be deported, without taking the
opinion of the Central Authority, to the State whose
request for extradition was rejected. Thus, in terms of
expulsion, coordination is facilitated between by the
Ministry of Justice, which attends to the return process,
and the Ministry of Interior, which follows-up on the
deportation process.
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BAKAN GUL, PAKISTAN BUYUKELCIiSiNi KABUL ETTI
MINISTER GUL RECEIVES THE PAKISTANI AMBASSADOR

Adalet Bakani Sayin Abdulhamit Gil, 1 Subat 2018
tarihinde Pakistan’in Ankara BuyUkelcisi Muhammed Sirus
Seccad Gazi ve beraberindeki heyeti kabul etmigtir.

Minister of Justice Abdulhamit GUl, received on the 1st
February 2018 the Pakistani Ambassador to Ankara
Muhammed Sirus Seccad Gazi and the delegation
accompanying him.

Yapilan goérismede, adli konularda iki dlke arasindaki
isbirliginin gelistirilmesi meseleleri ele alinmis, kiltirel,
ekonomik ve adli konulardaki iliskilerin daha da
gliclendirilmesinin Gnemivurgulanmistir.

In the meeting, issues of developing cooperation in

judicial matters between two countries were discussed

and further strengthening cultural, economicand judicial
relations was emphasized.

AVUSTRALYA BUYUKELCISININ BAKAN GULU ZIYARETI
THE AMBASSADOR OF AUSTRALIA VISITS MINISTER GUL

Bakanimiz Sayin Abdulhamit GUl, 21 Subat 2018 giinu
Avustralya’nin Ankara Byiikelgisi Marc Innes-Brown ve
beraberindeki heyeti kabul etmistir.

Minister Abdulhamit GUl received on the 21st February 2018
the Ambassador of Australiato Ankara, Marc Innes-Brown and
his delegation.

iki Glke arasindaki tarihi baglarin karsilikli olarak
vurgulandigiziyarette, ikiliiliskilerin gelistirilmesi ve basta
terdrle mucadele ve suglularin iadesi olmak Uzere adli is
birliginin giiclendirilmesinin 6nemi Uizerinde durulmustur.

During the visit, historical ties between the two countries
were mutually stressed and emphasis was laid on enhancing
bilateral relations and strengthening judicial cooperation
between the two countries particularly regarding fight
against terrorism and extradition of offenders.
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ADALET BAKANI ABDULHAMIT GUL
AZERBAYCAN'I ZIYARET ETTi

MINISTER OF JUSTICE ABDULHAMIT
GUL'S VISIT TO AZERBAIJAN

Adalet Bakani Sayin Abdulhamit GUl ile Turkiye-
Azerbaycan Parlamentolararasi Dostluk Grubu Bagkani
Necdet Onlvar, Tirkiye Biyik Millet Meclisi Adalet
Komisyonu Uyeleri Yildiz Seferinoglu, Hilmi Bilgin ve
Bakanligimiz temsilcilerinden olusan heyet, Azerbaycan
Adalet Bakani Sayin Fikret Mammadov’un daveti lizerine
3 Nisan 2018 tarihinde Azerbaycan Cumhuriyeti’ne resmi
bir ziyaret gerceklestirmistir.

Heyet, ziyaret kapsaminda Azerbaycan Cumhurbaskani
sayin ilham Aliyeviin kabuliiniin ardindan Azerbaycan’in
Umum-milli Lideri Haydar Aliyev’in mezarini ve Sehitler
Hiyabani ve Tiirk Sehitligini ziyaret etmistir.

\i

Sayin Bakanimiz ve beraberindeki heyet daha sonra

Azerbaycan Adalet Bakani Sayin Fikret Mammadov,
Azerbaycan Yiksek Mahkeme Bagkani Sayin Ramiz Rzayev,
Azerbaycan Bagsavcisi Sayin Zakir Garalov ve Azerbaycan
icisleri Bakani Ramil Usubov ile ayri ayri goriismeler
gerceklestirmistir.

Upon the invitation of the Minister of Justice of Azerbaijan,
Mr. Fikret Mammadov, a delegation comprised of Justice
Minister Mr. Abdulhamit Gul, the Head of Turkey-
Azerbaijan Inter-Parliamentary Friendship Group Necdet
UnUvar, Justice Commission Members Yildiz Seferinoglu,
Hilmi Bilgin andrepresentatives of the Ministry, paid an
official visit to Azerbaijan on 03 April 2018.

After having been received by the President of Azerbaijan
Ilham Aliev, the delegation visited the tomb of national

leader Heydar Aliyev and the Turkish Cemetery.

The Minister and his accompanying delegation later
held separate interviews with the Minister of justice of
Azerbaijan, Fikret Mammadov, President of the Supreme
Court of Azerbaijan Mr. Ramiz Rzayev, Azerbaijan Chief
Prosecutor Zakir Garalov and Azerbaijan Interior Minister

Ramil Usubov.
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MINISTER OF JUSTICE ABDULHAMIT GUL'S VISIT TO AZERBAIJAN

Dostane ve samimi bir ortamda gerceklesen gorlismelerde,

ikili iliskiler ile Glkelerarasi adli ig birligi konulari ele
alinarak Ulkemiz ve Azerbaycan arasinda her alanda dst
diizeyde olan isbirliginin daha da gelistirilmesi konusunda
mutabik kalinmistir.

Ziyaret cercevesinde, Azerbaycan Adalet Bakani Sayin
FikretMammadov tarafindan Bakanligimiz heyetionuruna

yemek tertip edilmistir.
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In the negotiations, which were held in a sincere and
friendly atmosphere, the matters of bilateral relations and
judicial cooperation between the countries were discussed

and the parties agreed on furthering bilateral relations.

Within the framework of the visit, the Minister of Justice of
Azerbaijan, Fikret Mammadov, held a dinner for honour of
our Ministry’s delegation.
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BAKAN GUL, BOSNA HERSEKLi MEVKIDASI GRUSEBA'YI MiSAFIR ETTI
MINISTER GUL HOSTS HIS BOSNIA-HERZEGOVINAN COUNTERPART GRUBESA

Adalet Bakani Abdulhamit Gll, 26 Mart 2018
tarihinde, Bosna Hersek Adalet Bakani Josip Grubesa
ile bir araya gelmigtir.

Dost iki Glke arasindaki tarihi ve kiltirel baglarin
gelistirilmesi ve basta terorle micadele olmak uzere
suclularin iadesi ve diger alanlardaki adli igbirliginin
gliclendirilmesinin 6nemi belirtilmigtir.

on 26th March 2018, Minister of Justice Abdulhamit

GUl met his counterpart from Bosnia-Herzegovina
Josip Grubesa.

The historical and cultural ties between the two
friendly countries were mutually emphasized at the
meeting and the matters of strengthening bilateral
relations, combating terrorism and strengthening
judicial cooperation in the area of extradition were

discussed.

AZERBAYCAN YARGITAY BASKANI'NIN ZiYARETI
VISIT OF THE PRESIDENT OF THE AZERBAIJANI COURT OF CASSATION

Azerbaycan Yargitay Baskani Ramiz Rzayev, Azerbaycan An Azerbaijani delegation led by the President of the Supreme
Ulke Bagsavcl Vekili Namig Asgarov ve beraberlerindeki Court of Azerbaijan Mr. Ramiz Rzayev and the Deputy
heyet 5 Mart 2018 tarihinde Sayin Bakanimiz Abdulhamit Prosecutor General of Azerbaijan Namig Asgarov, visited on
GUI'U ziyaret etmistir. 05 March 2018 the Minister of Justice Abdulhamit Gul.

Gorligmede  iki  Ulke During the talks, judicial

arasindaki —adli iliskiler, relations  between  the
ulkeler arasl adli
yardimlasma ile diger
konular ele alinmig, iki
devlet tek millet anlayisi
cercevesinde ikili iligkilerin
daha da geligtirilmesi

two  countries, judicial
cooperation and other
topics  were  discussed,
within the framework of the
understanding of “two states,
one nation”, the parties

hususunda gorls birligine agreed on furthering bilateral

variimistir. relations.

S6zkonusutoplantida Yargitay Birinci Baskani ismail RUst The meeting was attended also by the First President of the

Cirit, yargitay Cumhuriyet Bagsavcisi Mehmet Akarca, Court of Cassation ismail Riistii Cirit, Chief Public Prosecutor

Mistesar Yardimcisi Mustafa Erol da hazir bulunmustur. of Supreme Court Mehmet Akarca and Deputy Undersecretary
Mustafa Erol.
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ADALET BAKANI
ABDULHAMIT GUL'ON
KOPENHAG ZiYARETI]

MINISTER
ABDULHAMIT GUL'S
VISIT TO COPENHAGEN

Adalet Bakani Abdulhamit Gul, 12 Nisan 2018 tarihinde
Danimarka’nin  bagkenti Kopenhag'ta gerceklegtirilen
Avrupa insan Haklari Sozlesmesi Sisteminin Reformu
konulu insan Haklari Stzlesmesinin Reformu Yiiksek
Diizeyli Konferansrna katildi.

47 Avrupa Konseyi Uyesi Glkenin katildigi konferansta
bir konusma yapan Sayin Gil, Avrupa insan Haklari
Mahkemesinin 6nemi ve reform ihtiyacina degindi.

Bakan Gl konusmasinda ayrica Tdrkiye’nin bir yandan
dlzensiz gocleri engelleyerek 4 milyonu askin gd¢mene
kucak actigini diger yandan da FETO, DEAS, PKK/PYDIYPG,
DHKP-C basta olmak Uzere birden fazla terdr orgltlyle
miicadele ettigini vurgulayarak tiim lkelerin bu konuda
duyarli olmasi gerektigini kaydetti.

Konferansta ikili temaslar da gerceklestiren Sayin Gl
Avrupa Konseyi Parlamenter Meclisi Bagkani Sayin Michele
Nicoletti, Avrupa Konseyi Genel Sekreteri Sayin Thorbjgrn
Jagland ve Avrupa Konseyi insan Haklari Komiseri Sayin
Dujan Mijatovic ile gorastd.

Sayin Bakan ayrica Danimarka Adalet Bakani Soren
Pape Poulsen, Almanya Adalet Bakan! Katarina Barleyve
konferansa katilmak izere Kopenhaga giden Giircistan
Adalet Bakani Tea Tsulukiani ile ayri ayri ikili gorismeler
gerceklestirerek muhatap bakanlar

arasindaki adliigbirligi konularini ele aldi.

ile Ulkelerimiz

Mr. Abdulhamit GUl attended the High Level Conference
on the Reform of the Human Rights Convention entitled
the Reform of the European Convention on Human Rights
System held in Copenhagen, Denmark, on 12 April 2018.

Mr. Gll, who gave a speech at the conference attended
by 47 member states of the Council of Europe, noted the
significance of the European Court of Human Rights and
touched upon the need for reform.

In his speech, Mr. Gl also emphasized the fact that Turkey
embraced more than 4 million immigrants by preventing
irregular migration and also fought against multiple
terrorist organizations such notably FETO, DEAS, PKK/PYD/
YPG and DHKP and that all nations should be sensitive in
this matter.

GUl, also had bilateral meetings with Mr. Michele Nicolett,
the President of the Parliamentary Assembly of the Council
of Europe (PACE), Mr. Thorbjgrn Jagland, Secretary General
of the Council of Europe and Dujan Mijatovic, Council of

Europe Commissioner for Human Rights.

Mr. Minister also had separate bilateral meetings with
Sgren Paper Poulsen, Denmark’s Minister of Justice,
Katarina Barley, Minister of Justice of Germany, and Tea
Tsulukiani Minister of justice of Georgia, who visited
Copenhagen to attend the meeting. During the meetings,
Mr. Minister addressed matters pertaining to judicial
cooperation between the respective countries with his
counterparts.
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BAKAN GUL, FILISTIN DEVLETi BASSAVCISI iLE GORUSTU
MINISTER GUL MEETS THE ATTORNEY GENERAL OF THE STATE OF PALESTINE

Filistin Devleti Bagsavcisi Sayin Dr. Ahmed
Mohammad Barrak Binhamad ve beraberindeki
yarglheyeti 16 Subat 2018 tarihinde Bakanimiz
Sayin Abdulhamit GUI'U ziyaret etmigtir.

yargitay Cumhuriyet Bagsavcisi Sayin Mehmet
Akarca’nin da istirak ettigi gorligmede, adli
isbirligi konularinda kargilikli fikir aligveriginde
bulunulmus ve ikili iligkilerin gelistiriimesi
hususunda gorus birligi teyit edilmistir.

Chief Public Prosecutor of the State of the
Palestine Dr. Ahmad Mohammad Barrak Bin
Hamad and his accompanying delegation of
judiciaries paid a visit on 16 February 2018 to
Minister Abdulhamit Gl.

During the meeting, which was also attended
by the Chief Public Prosecutor of the Court of
Cassation, Mehmet Akarca, ideas on judicial
cooperation were exchanged and the participants

agreed on furthering bilateral relations.

BAKAN GUL BELCIKA'NIN ANKARA BUYUKELCISI’Ni KABUL ETTi
MINISTER GUL RECEIVES THE AMBASSADOR OF BELGIUM TO ANKARA

Belgika’'nin Ankara Buyiikelcisi Sayin Michel Malharbe, Oon 08 March 2018 the Ambassador of Belgium to
8 Mart 2018 tarihinde Sayin Bakanimiza tanigma ve Ankara Michel Malharbe paid an introductory and
nezaket ziyaretinde bulunmustur. courtesy visit to the Minister.
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Gorasmede ikili iliskiler, tlkeler arasi adli yardimlagma The issues discussed at the meeting were bilateral
ile cesitli konular ele alinarak, terdrizmle micadele ve relations, international judicial assistance and various
adli isbirligi konularinda karsihkl fikir algverisinde judicial matters. Ideas were exchanged on combating
bulunulmus ve ikili iligkilerin gelistirilmesi hususu terrorism and judicial assistance and the matter on
degerlendirilmistir. developing bilateral relations was assessed.
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KAZAKISTAN CUMHURIYETi BASSAVCI BiRiINCi YARDIMCISININ ZiYARETI
VISIT OF THE DEPUTY CHIEF PUBLIC PROSECUTOR OF KAZAKHISTAN REPUBLIC

Adalet Bakanimiz Sayin Abdulhamit GUl, Kazakistan
Cumhuriyeti Bagsavcl Birinci Yardimcisi  Sayin - Gizzat
Nurdauletov ve beraberindeki heyeti 18 Nisan 2018 tarihinde
kabul etmistir.

Gortsmede iki Ulke arasindaki dostane iliskilerin dnemine
vurgu yapilarak Glkeler arasindaki adli isbirligi konular ele
alinmig ve mevcut iligkinin daha da gelistiriimesi konusunda
mutabik kalinmustir.

Konuk heyetinziyaretikapsamindaayricaMustesaryardimcisi
Sayin Musa Heybet'in baskanliginda Ulkeler arasindaki
adli igbirligi konularina iliskin heyetler arasi goérlismeler
gerceklestirilmigtir.

Mr. Abdulhamit GUl received Mr. Gizzat Nurdauletov, the
First Deputy of the Chief Public Prosecutor of the Republic of
Kazakhistan, and his accompanying delegation on 18 April 2018.

Mr. Gul and Mr. Nurdauletov noted the cordial and friendly
relations between the two countries, exchanged views on judicial cooperation and agreed on further expanding the ongoing
relations between their respective countries.

During the meetings between delegations, headed by the participation of Deputy Undersecretary Mr. Musa Heybet, matters
pertaining to judicial cooperation between the two countries were deliberated between the delegations.

BIRLESIK KRALLIK ANKARA BUYUKELCISINiN ZIYARETI
VISIT OF THE AMBASSADOR OF THE UNITED KINGDOM TO ANKARA

Birlesik Krallik'in Ankara Buytkelcisi Sayin Dominick on 15 March 2018, the U.K. Ambassador to Ankara, Sir
Chilcott, 15 Mart 2018 tarihinde Sayin Bakanimiza tanigma Dominick Chilcott, paid an introductory and courtesy visit to
ve nezaket ziyaretinde bulunmustur. the Minister.

W

Olumlu bir atmosfere gerceklesen goriisme sirasinda, During the meeting, which was held in an positive
karsihkli adli iligkiler ve terrle miicadele konulari atmosphere, matters concerning judicial relations and
glindeme gelmistir. combating terrorism were addressed
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JAPONYA BUYUKELCISININ BAKAN GUL'U ZiYARETI
THE VISIT TO MINISTER GUL BY JAPANESE AMBASSADOR

Japonya’'nin  Ankara Buyukelgisi
Sayin Akio Miyajima, 23 Mart
2018 tarihinde Sayin Bakanimiza
tanigma ve nezaket ziyaretinde
bulunmustur.

iki Glke arasindaki tarihi baglarin
dile getirildigi goriismede, Ulkeler
arasi adli yardimlagma ile diger
adli konular ele alinarak karstlikli
fikir aligveriginde bulunulmustur.

on 23 March 2018, Japan’s
Ambassador to Ankara,  Akio

Miyajima, paid an introductory and
courtesy visit to the Minister.

During the meeting in which the historic and cultural ties between the two countries were noted, judicial assistance and
otherjudicial matters were addressed and ideas were exchanged.

BAKAN YARDIMCISI UCAR’IN YUNANISTAN ZiYARETI
DEPUTY MINISTER UGAR'S GREECE VISIT

Adalet Bakan Yardimcisi Sayin  Bilal UCAR ve

beraberindeki heyet, lilkemiz ile Yunanistan arasinda
ozellikle teror suclularina dair giincel iade talepleri ile
diger adli isbirligi konularini goriismek Uzere Atina’ya

23-24 0Ocak 2018 tarihlerinde bir ¢alisma ziyareti
gerceklestirmistir.

Heyet, ziyaret kapsaminda Yunanistan Adalet Bakani
Sayin Stavros KONTONIS ve Kamu Diizeni Bakan
vekili Sayin Nikolaos TOSKAS'a nezaket ziyaretinde
bulunmustur.

The Deputy Minister of Justice Mr. Bilal Ucar and his
accompanying delegation paid a working visit to Athens
on 23and 24 January 2018, with the purpose of discussing

current requests for extradition, pending between the two

countries, particularly concerning terror-related crimes.

During the visit, the delegation paid a courtesy visit to the Greek justice Minister Stavros Kontonis and to the Deputy Minister for

Public Order, Mr. Nikolaos Toskas.
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ADLI{ iSBIRLIiGI TURU VE

YONTEMININ BELIRLENMESINDE
MERKEZi MAKAMIN YETKISi

THE POWER OF THE CENTRAL

AUTHORITY IN DETERMINATION OF THE

TYPE AND METHOD OF JUDICIAL COOPERATION

Abdullah MURAT

Genel Mudur Yardimcisi e

Deputy General Director ‘1 b

Sug ve suglulukla ulusal dlzeyde ve kiresel 6lgekte etkin
bir mlcadele icin, ozellikle sinir agsan suclar bakimindan
ilkeler, her gecen giin daha fazla isbirligine ihtiyac
duymaktadir.

Ulkeler ihtiya¢ duyduklari bu isbirliginin hukuki zeminini
tesis etmek ve mevcut olanlar daha da glclendirmek
amaciyla ikili ve cok tarafii andlagmalara taraf olmaktadir.

Ulkemiz cezai konularda bahse konu isbirliginin geregi
olarak ikili ve cok tarafli bir cok uluslararasi sdzlesmenin
tarafi olmustur. ic hukukumuzda ise 6706 sayili Cezai
Konularda Uluslararasi Adli is Birligi Kanunu ile bu
isbirliginin daha etkin ve verimlibir sekilde yiiriitiilmesinin
temini icin Merkezi Makama bir takim gorev ve yetkiler
verilmistir. Bu ¢alismada Kanunun 3 dncl maddesinin
birinci fikrasinin (b) bendinde yer verilen ve uygulanacak
adli isbirligi tlrlerine ve izlenecek yonteme karar verme
yetki ve gorevi Uizerinde durulacaktir.

S6z konusu dlzenleme ile en nihayetinde Merkezi
Makamin, uluslararasi adli isbirligi konularindaki bilgi
ve tecriibe birikimi sayesinde, adli mercilere mimkin
oldugunca yardimc olmasi hedeflenmistir.  Clinkd,
ornegin bir sorusturma veya kovusturma kapsaminda
stupheli ve saniklarin bulunduklari Ulkelerden iadeleri
glindeme geldiginde s6z konusu talebin yerine getirilip
getirilemeyecegi  Merkezi Makamca daha saglikli
degerlendirilme imkani bulunmaktadir. Dolayislyla,
uluslararasi adli isbirligi kapsamindaki islemlerin daha
az emek ve masraf ile daha kisa siirede sonuclandiriimasi
ve bdylece sorugturma ve kovusturmalarin bir an evvel
neticelendirilerek sug faillerinin adaletten kagmalarinin
onlenmesi bakimindan s6z konusu hiikiim isabetli bir
diizenleme olmustur.

Bahse konu maddede adli isbirligi tiirlerinin ne oldugu
veya izlenecek yontemden ne kastedildigi aciklanmamistir.
Madde gerekcesinde ise bu hususta bir agiklama
yapiimamis, ancak merkezi makamin bu gorev ve
yetkisini, milletlerarasi andlagmalarda yer alan hikimler
ile mutekabiliyet ilkesi cercevesinde ilgili mevzuatta yer
alan diizenlemelere gore yerine getirecegi ifade edilmistir.
Bununla birlikte, Genel Gerekce'de uluslararasi adli
isbirliginden ne anlasiimasi gerektigi acik¢a belirtilmistir.
Buna gore uluslararasi adli isbirligi; adli yardimlagsma
(istinabe), suclularin iadesi (geri verme), sorusturma
ve kovusturmani devri, infazin devri ve hikimlilerin
nakli konularini kapsamaktadir. Dolayisiyla, Kanunun
3/1-b maddesindeki adli isbirligi tlrlerinden, Genel
Gerekcede ifade edilen temel adli igbirligi muesseseleri
kastedilmektedir. Adli isbirligi yontemleri konusunda
ise bu kapsamda olabilecek diger talep cesitleri ve adli
yardimlagma unsurlarianlagiimalidir.

Countries now feel a greater urgency for collaboration to
effectively combat crime and criminality at a national and
globalscale, particularlyintermsofaddressing transnational
crimes. In order to establish the legal basis for this desired
cooperation and to further strengthen existing ones,
countries have become parties to bilateral and multilateral
agreements.

Turkey is party to several bilateral and multilateral
international agreements that are the prerequisites of
cooperation in criminal matters. In Turkish national law,
the Central Authority has been equipped authorities and
responsibilities with Law No. 6706 on International Judicial
Cooperation in Criminal Matters to assure that cooperation is
effectively and efficiently carried out. This study will focus on
the types of judicial cooperation that is to be exercised and
the power and duty of decision making upon the method
to be followed as stated in subparagraph (b) of the first
paragraph of Article 3 of the Law.

The ultimate aim of the said regulation is to grant judicial
authorities assistance from the Central Authority by utilizing
its vast knowledge and experience on international judicial
cooperation. This is because the Central Authority can offer
a sound appraisal on whether a request for extradition is
possible in cases where the extradition, within the scope of
an investigation or prosecution, of a suspect or an accused
person from the country they are presently at comes to the
fore. The provision is therefore an appropriate regulation
which ensures that procedures within the scope of
international judicial cooperation are concluded in a shorter
time, with less labor and cost and thus, preventing criminal
offenders from fleeing justice by bringing investigations and
prosecutions to an immediate closure.

The said Article does not provide a clarification as regards
the types of judicial cooperation nor does it expound on the
methods to be followed. No explanation concerning this
issue has been provided through the reasoning of the Article
however, it is stated that the Central Authority shall fulfill
its duty and competences in accordance with the provisions
stated in international agreements and regulations in the
relevant legislation within the framework of the principle
of reciprocity. However, the General Preamble explicitly
states what is to be understood by international judicial
cooperation. Accordingly, international judicial cooperation
constitutes judicial assistance (rogatory), extradition
(return), transfer of investigation and prosecution, transfer
of execution and sentenced person. Thus, what is to be
meant by the types of judicial cooperation stated in Article
3/1-b of the Law is the judicial cooperation as expressed
in the General Preamble. Methods of judicial cooperation
however, implies other types of requests and elements of
judicial assistance.
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ADLTISBIRLIGI TURU VE YONTEMININ BELIRLENMESINDE MERKEZI MAKAMIN YETKISI

Ulkemizde bir adli merciin, sorusturma veya kovusturmayi
tamamlamak veya kesinlesmis bir cezanin infazini
saglamak lizere birden fazlaadliisbirligi mekanizmasindan
birine  basvurmasi glindeme geldiginde, bunlardan
hangisine bagvurulacagl konusunda tereddiide diiserse,
her zaman Merkezi Makamin gorisine bagvurmasi
mimkiindir. Ornegin, kasten adam &ldiirme sucundan
yurutllmekte olan bir sorusturmada kacak olan
siphelinin hangi iilkede bulundugu biliniyorsa siiphelinin
adli yardimlagma yoluyla ifadesi alinabilecegi gibi sahsin
bulundugu tlkeden iadesi de istenebilir. Ayni durumda
sartlarinin - bulunmasi halinde sorusturmanin devri
de giindeme gelebilecektir. S6z konusu adli isbirligi
trlerinden hangisinin  uygulanacagi, o6ncelikle adli
merci tarafindan degerlendirilecek, tereddide disiilen
hususlarda Merkezi Makamdan gorUs alinabilecektir.

Burada hemen belirtmek gerekir ki, adli merciler
yargl yetkisini kullanirken tarafsizlik ve bagimsizlik
ilkesi cercevesinde hareket ederler. Merkezi Makamin
uluslararasi adli isbirliginde Ustlendigi rol ise edinilen
tecriibe ve bilgilerden de istifade ederek, adli isbirliginin;
milli menfaatlere, tilkenin dis politikasina ve mitekabiliyet
ilkesine uygunlugunun gozetilmesi suretiyle etkin
ve verimli bir sekilde slrdUrllmesini saglamaktir.
Diger deyisle, Merkezi Makamin yetkileri izlenecek
yol ve yonteme iliskin olup, dogrudan yargi yetkisinin
kullaniimasina, bu anlamda delillerin serbestce takdirine
temas etmemektedir.

Adli makamlar yukaridaki 6rnekte basvuracaklari adli
isbirligi yontemini belirlerken kanun ve uluslararasi
sozlesmelerde yer verilen bir takim hlkimlerden
yararlanacaklardir. Bu kapsamda, Kanun‘un 3 {nci
maddesinin altinci fikrasinda onemli bir dlzenlemeye
yer verilmistir. Buna goére Merkezi Makam, adli
makamlardan gelen talepleri degerlendirirken, sucun
agirhigi ile, harcanacak emek, mesai ve masraf arasinda
acik bir orantisizlik oldugunu tespit ederse talebi geri
cevirebilecektir. Ayni sekilde adli isbirligi talebi bir devletin
sirekli gekilde yerine getirmekten imtina ettigi bir
konuya iliskin ise Merkezi Makam bu talebi ilgili Ulkeye
gondermeyebilir. Ornegin, muhatap ilkenin belli bir
degerin altindaki uyusmazliklara yada tehdit, hakaret veya
hafif yaralama gibi basit suclara iligkin adli yardimlasma
taleplerini siirekli olarak yerine getirmedigi durumilarda,
talebin yabanci Ulkeye gonderilmesi zaman ve emek
kaybina yol acacaktir. Bu nedenle, yabanci ilkenin soz
konusu tavrindan haberdar olan Merkezi Makam talebi
yabancl adli makama iletmeyerek, adli yardimlasma
secenegi yerine sartlarinin bulunmasi halinde sorusturma
veya kovusturmanin devrinin de disiinilebilecegini adli
mercie hatirlatabilir.

Kimi Glkelerce sUpheli ve sanik beyanlarinin alinmasina
yonelikadliyardimlagmartaleplericesitligerekcelerleyerine
getirilmemektedir. Bu nedenle, savcilik ve mahkemelerce
iletilen benzer mahiyetteki adli yardimlagma talepleri
ilgili  Ulkeye gonderilmeyerek adli makama iade
edilmektedir. SOz konusu iade yazilarinda Kanunun 3/1-

Should there arise a situation where a judicial authority may
appeal to multiple mechanisms for judicial cooperation to
conclude an investigation or prosecution or the execution of
a finalized sentence and should hesitate which mechanism
to apply to, it is always possible for the judicial authority
to consult the Central Authority. For example, if the
whereabouts of the suspect who is a fugitive during an
investigation that is carried out against him for the offence
of willful murder is known, his statement may not only be
taken by way of judicial assistance but, his extradition may
also be requested from that country where he is presently
located. In a like situation, the transfer of investigation
may also be proposed. The judicial authority will initially
determine the method of judicial cooperation to be followed
andwhen in doubt, the opinion of the Central Authority shall
be sought.

It should be noted that, when judicial authorities exercise
jurisdiction, they act in accordance with the principles
of impartiality and independence. Availing itself of prior
experience and knowledge, the role that the Central
Authority assumes in international judicial cooperation
is to ensure that judicial cooperation, in compliance with
the national interests, the foreign policy of the nation and
the principle of reciprocity, is carried out effectively and
efficiently. In other words, the jurisdiction of the Central
Authority does not directly pertain to the use of jurisdiction
and in this sense, to the discretionary use of evidence but, to
the procedure and method to be used.

When determining the method of judicial cooperation
as stated in the above example, judicial authorities shall
utilize a number of the provisions set out in the Law and
international agreements. Within this scope, a significant
regulation has been included in paragraph 6 of Article 3.
Accordingly, the Central Authority, while assessing requests
made by judicial authorities, may decline a request should
it determine that there is a clear discrepancy between the
severity of the offence and the time, labor and expense that
it will necessitate. In the same vein, the Central Authority
may not send the request for judicial cooperation to the
relevant country if the request pertains to a matter that it
refrains from fulfilling. For example, where the addressee
country consistently fails to fulfill requests for judicial
assistance for disputes that fall below a certain level or are
summary offences, such as threats, insults or minor injuries,
forwarding the request to a foreign country would result in
loss of time and labor. The Central Authority, which is fully
aware of the conduct of the foreign country, may not convey
the request to the foreign judicial authority, but may remind
the judicial authority to consider, if the conditions are met,
the transfer of investigation and prosecution in place of
judicial assistance.

Judicial assistance requests for taking the statements of
suspects or accused persons are not fulfilled for various
reasons by some countries. Hence, judicial cooperation
requests of the same nature conveyed by the Prosecutor’s
Office and Courts are returned to the judicial authority
without having been sent to the relevant country. It is
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AND METHOD OF JUDICIAL COOPERATION

b maddesi geregince sartlari uygun bagka adli isbirligi
miesseselerine de atif yapilmasinda yarar vardir. Ornegin,
ilkemizde isledigi yagma sucundan dolayr hakkinda adli
makamlarimizca sorusturma yirdtilen yabanci uyruklu
stiphelinin, vatandasi oldugu Ulke makamlarinca adli
yardimlagsma yolu ile ifadesinin alinamadigi hallerde, ilgili
ikilivecoktarafilandlagsmayagore veya mutekabiliyetilkesi
gozetilerek, Kanunun 24 (incli maddesinde dlzenlenen
sorusturmanin devri miiessesesine bagvurulabilecegi adli
makamlarca gbz 6niinde tutulmaldir.

Benzer sekilde, suclu iadesi taleplerinde Turkiye'de
hakkinda hiikiim verilen ve fakat vatandasin iade
edilmezligiilkesi geregince ilkemize iadesi saglanamayan
yabanci sahislar, haklarinda hiikmedilen hapis cezasinin
infazinin, Kanunun 28 inci maddesi geregince yabanci
lilkeye devredilmesi glindeme gelecektir. Bununicin
ilgili Ulkenin, Ceza Yargilarinin Milletlerarasi
Degeri Konusunda Avrupa Sozlesmesine
taraf olmasi veya ikili andlagma olmasi ya
da mitekabiliyet ilkesi geregince anilan

miessesenin igletilmesi  mdmkin
bulunmaktadir.
Deginilen  Ornek  olaylarda

izlenecek adli isbirligi tiird ve
yonteminin belirlenmesinde,
Merkezi Makam  oncelikle
adli mercilere bilgi vermekte
ve diger alternatifleri
hatirlatmaktadir. Ancak,
adli  merciler ile Merkezi
Makam arasinda bu konuda

goriis farklihginin ortaya ¢ikmasi
halinde, nihai olarak Adalet Bakanliginca
belirlenecek adli isbirligi tirinin benimsenmesi
uygun olacaktir.

Ote yandan, Kanun'un 22/3-(b) maddesinde iade
talepnamesi gonderilmeden 6nce sahsin iadesi halinde
ceza infaz kurumunda gecirilecek ve  gecirilmesi
muhtemel siire de dikkate alinarak bir degerlendirme
yapilmasina dikkat cekilmistir. Boylece drnegin cezalarin
infazinda sartli tahliye hikimleri, denetimli serbestlikten
yararlanma imkanlari goz 6niinde tutuldugunda ortalama
dort yildan az hapis cezasini gerektiren suclarda ve bu
nitelikteki mahkumiyet hikimlerinin infazinda suglu
iadesi yoluna basvurmak yerine, ifade almak icin adli
yardimlasma secenegi veya ulusal yakalama emrinin
infazinin beklenilmesi seceneklerinin de diisiiniilebilecegi
g0z onlinde tutulmalidir. Adli merci de s6z konusu hikim
geregince bir degerlendirme yapabilir veya konuyla ilgili
nasil bir yol izlenecegi hususunda Merkezi Makamin
gorlslinG alabilir.

Merkezi Makam, savcilik veya mahkeme tarafindan
gonderileniade talepnamesini inceler ve gecmis uygulama
ve tecrlibeler 1g1ginda muhatap dlkenin bu tir talepleri
slireklisekildeyerine getirmekten kagindigini tespitederse,
ilk 6nce bu konuda adli makami bilgilendirmesi isabetli

useful to refer to other judicial cooperation institutions,
in accordance with Article 3/1(b), in the said documents
returned incomplete. Forexample,in caseswhereasuspect’s,
who is a of foreign national against whom an investigation
is carried out for the offence of plunder committed in our
country, statement is not taken by way of judicial assistance
by the authorities of his country of citizenship, judicial
authorities, in consonance with bilateral and multilateral
agreements or the principle of reciprocity, should take into
account that an appeal for the transfer of investigation, set
forth in Article 24 of the Law, may be made.

Likewise, in extradition cases where a judgment is passed
on a foreign nationals in Turkey, yet, as per the principle of
non-extradition their extradition to Turkey is not possible,
the transfer of the execution of their sentence to a foreign
country is brought forth pursuant to Article 28
of the Law. In order to be able to proceed as
such, the relevant country must be party to
European Convention on the International
validity of Criminal judgment or have a
bilateral agreement or the said institution
may be operated in accordance with
the principle of reciprocity.

In determining the method
and procedure of judicial
cooperation to be followed in
the cases stated above, the
Central  Authority initially
informs the judicial authorities
and recalls alternative routes that
may be followed. However, should
dissensus between judicial authorities
and the Central Authority arise, the method of
judicial cooperation specified by the Ministry of Justice shall
be adopted.

On the other hand, Article 22/3-b indicates that evaluations
shall consider, in addition to the time spent, the possible
time that shall be spent in prison for persons whose
extradition is sought before a request for extradition is
conveyed. Thus, for example, when the provisions for
conditional release and the opportunity to benefit from
probation are considered during the execution of sentences,
instead of resorting to the extradition of the offender for
offences that are prescribed an average of less than four
years imprisonment and the execution of the convictions of
the like, judicial cooperation for the taking of statements or
waiting to execute a national arrest warrantare options that
may be taken into consideration. The judicial authority may
make an assessment as per the provision or may ask for the
opinion of the Central Authority as to the route that may be
taken.

The Central Authority shall examine the request for
extradition conveyed by the prosecutor’s office or the court,
and, should it identify, in light of former practices and
experiences,thattherelevantcountry hasrepeatedlyavoided
such requests, it shall, at first, inform the judicial authority.
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Abdullah MURAT

ADLTISBIRLIGI TURU VE YONTEMININ BELIRLENMESINDE MERKEZI MAKAMIN YETKISI

olacaktir. S6z konusu bilgilendirme yazisindaiade talebinin
sonugcsuzkalacagibununyerine sorugturmave kovusturma
asamasl icin iade yerine adli yardimlagma talepnamesi
diizenlenebilecegi, infaz agamasi icin ise infaz devri
seceneginin disiintilebilecegi adli makama hatirlatilabilir.
Savcilik veya mahkemenin iade talepnamesinin isleme
konulmasi hususunda gerekcelerini de gostererek
Israr etmesinde bir engel bulunmamaktadir. Ancak bu
durumda, talepnamenin yabanci tlke adli makamlarina
gonderilip gdnderilmeyecegine nihai olarak karar vermek
Kanunun 3 dnci maddesinin birinci fikrasinin b bendi
ile altinci fikrasina gére Merkezi Makamin takdirinde
bulunmaktadir. Hemen belirtmek gerekir ki, muhatap
ilkelerin adli isbirligi taleplerimize karsi gosterdigi
tutuma gore mitekabiliyet gdzetilerek Ulkemizce benzeri
bir tutum izlenmesi ve bu hususun muhatap dlke ile
paylasiimasinda yarar bulunmaktadir. Ozellikle yabanci
(lkenin talebinin kabuliniin, Glkemizin benzer nitelikteki
taleplerinin de anilan Ulke tarafindan kabul edilmesi
sartina  baglanmasi bakimindan bu bildirim 6nem
tagimaktadir. Zaten, yabanci devletin adli igbirligi talebinin
kabul edilmesinin Merkezi Makam tarafindan sarta
baglanabilecegiveya anilan (ilkeden garanti istenebilecegi
Kanunun 3 Unct maddesinin Ggtinct fikrasinda agikca
hiikme baglanmistir. Dolayisiyla, yabanci adli makamlarin
taleplerinin yerine getirilmesinde, ilgili tlke ile aramizda
ikili veya cok tarafli adli isbirligi andlagmasi bulunsun ya
da bulunmasin, yabanci devlet adli birimlerinin benzer
mahiyetteki taleplerimize olan yaklasimi gozeterek tutarli
ve istikrarli bir adli isbirligi politikasinin uygulanmasi
onem arz etmektedir. Bahse konu adli isbirligi politikasinin
uygulanma5|MerkeziMakamoIarakAdaIetBakanllgl adina
Uluslararasi Hukuk ve Dig lliskiler Genel Midurligince
koordine edilmektedir.

Bu cercevede, Genel Mudirllk, izlenecek adli isbirligi
politikasini  belirlerken ihtiya¢ duydugu durumlarda
Disisleri Bakanligi basta olmak (zere ilgili kurumlarin
gorlglerinden de istifade ederek mitekabiliyet ilkesini
isletmektedir. Nitekim, 6706 sayili Kanunun 3 Unci
maddesinin birinci fikrasinin (a) bendinde, taraf olunan
milletlerarasi andlagmalar ve mitekabiliyet ilkesi
cercevesinde yabanci devletlerin adli isbirligi taleplerinin
kabulline karar vermek Merkezi Makamin gorevleri
arasinda sayilmistir. Ayrica, 6706 sayili Kanunun 3 dnci
maddesinin son fikrasinda yabanci devletlerle yapilacak
isbirligi kapsaminda ilgili kamu kurum ve kuruluglarindan
goris alinabilecegi belirtilmig olup, anilan kurumlardan
gelen gorlsler temelde baglayici olmamakla birlikte, adli
isbirligi uygulamalari bakimindan mitekabiliyet ilkesinin
isletiimesine katki saglamaktadir.

sonug olarak Merkezi Makam, uluslararasi adli isbirliginin
ylritmesinde kaynaklarin etkin ve verimli kullaniimasini
ve (lke menfaatlerini gozeterek, adli mercilerin
bilgilendirilmesi ve gerekli koordinasyonun saglanmasl
suretiyle, adli isbirligi tiir ve yontemlerinden hangisinin
somut olaya en uygun olacaginin belirlenmesinde 6nemli
bir fonksiyon icra etmektedir.

In the said information letter, it shall be pointed out that the
request for extradition shall be concluded unexecutedly and,
instead, a request for judicial assistance may be issued for
investigation and prosecution and the transfer of execution
shall be suggested for consideration. The prosecutor’s office
or the court will not encounter any obstacles for stating
reasons and insisting on the processing of the request for
extradition. In this case, however, the Central Authority is
accorded with discretion to decide, as per subparagraph (b)
of paragraph 1 of Article 3, whether or not the request shall
be sent to the judicial authorities of a foreign country.

It should be noted that the principle of reciprocity shall be
observed according to the attitude employed by relevant
countries as regards judicial cooperation and a similar
attitude should be exercised by our country and it shall
prove beneficial to notify the relevant country of this matter.
Notifying is particularly significant in that the acceptance
of requests made by a foreign country shall oblige the said
country to accept requests of a similar nature made by
Turkey. Indeed, paragraph 3 of Article 3 of the Law explicitly
provides that a request for judicial cooperation made by a
foreign state may be conditionally accepted by the Central
Authority or a guarantee may be asked for from the country
in question. Thus, in the fulfillment of requests of foreign
judicial authorities, it is imperative that a consistent and
stablejudicial cooperation policy, with orwithoutan existing
bilateral or multilateral agreement between the relevant
country and Turkey and considering the approach of foreign
judicial authorities to requests made by Turkey that are of a
similar nature, be implemented. Exercising the said judicial
cooperation policy is coordinated by the Directorate General
for International Law and Foreign Affairs as the Central
Authority on behalf of the Ministry of Justice.

In this context, when determining the policy to be pursued
for judicial cooperation, the General Directorate utilizes the
principle of reciprocity, and, when necessary, makes use of
the opinions of other relevant institutions particularly, the
Ministry of Foreign Affairs. Thus, subparagraph (a) of the first
paragraph of Article 3 of Law No. 6706 states that it is one
of the many duties of the Central Authority to decide, under
international agreements and the principle of reciprocity,
whether or not accept requests for judicial cooperation
submitted by foreign States. Moreover, it is stated in the
final paragraph of Article 3 of Law No. 6706 that, within the
scope of judicial cooperation with foreign States, opinions
of relevant public institutions and organizations may be
consulted. Any opinion received from these institutions and
organizations are in no way fundamentally binding but
contribute to the utilization of the principle of reciprocity in
the practice of judicial cooperation.

To conclude, the Central Authority is vested with the critical
task of determining, through efficient and fruitful use
of resources with a consideration of the best interests of
country by means of informing judicial authorities and
ensuring the necessary coordination in the execution of
international judicial cooperation, the type and method of
judicial cooperation best suited to a concrete situation.
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BAKAN YARDIMCISI BIiLAL UCAR KOSOVA'YI ZIYARET ETTi

DEPUTY MINISTER UCAR VISITS KOSOVO

Adalet Bakan yardimcimiz Sayin Bilal Ucar 6 Subat 2018
tarihinde Kosova'ya resmi bir ziyaret gerceklestirmistir.

Sayin Ucar, ziyaret kapsaminda Kosova Yiksek Mahkeme
Baskani Enver Peci, Kosova Adalet Bakani Abelard Tahiri ve
Kosova Devlet Bassavcisi Aleksander Lumezi ile goriisme
yapmigtir.

iki tilke arasindaki tarihi ve kiiltiirel baglara vurgu yapilan
gorlgmelerde;ikiliiliskiler, Glkeler arasi adliyardimlagsmaile
cesitli adli konularele alinmistir.

Deputy Undersecretary, Bilal UCAR, paid an official visit to
Kosovo on 6 February 2018.

M. UCAR, held a meeting with the President of the Supreme
Court of Kosovo, Enver PECI, the Minister of Justice of Kosovo,
Abelard TAHIRI and the Kosova Chief State Prosecutor,
Aleksander LUMEZI.

During the meeting, the deep-rooted historic and cultural
relationship between Kosovo and Turkey was emphasized
and several matters including views on bilateral relations
and judicial cooperation between the two countries were
addressed.

Ministria e Dre;

KANADA DISiSLERi BAKANLIGI MUSTESARININ BAKANLIGIMIZI ZIYARETI
UNDERSECRETARY OF THE CANADIAN MINISTRY OF FOREIGN AFFAIRS VISITS OUR MINISTRY

Kanada Disisleri Bakanlig Konsolosluk islerinden Sorumlu
Miistesarl Sayin Omar ALGHABRA ve beraberindeki heyet
25 Ocak 2018 tarihinde Bakan Yardimcimiz Sayin Bilal
UCAR'I ziyaret etmistir.

Mr. Omar ALGHABRA, Undersecretary of the Canadian
Ministry of Foreign Affairs (Consular Affairs) and his
accompanying delegation paid a visit on 25 January
2018 to the Deputy Minister of Justice, Mr. Bilal UCAR.

GOrligmede, iki Glke arasindaki konsolosluk iligkileri
basta olmak (zere, adli yardimlagma ve cesitli adli
isbirligi konulari ele alinmig, kargilikli gdriig aligverisinde
bulunulmustur.

During his visit, they discussed mainly the consular
relations between the two countries, legal assistance
and other judicial cooperation issues and they
exchanged ideas.
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CEZATKONULARDA
ULUSLARARASI ADLI iSBIRLIGI
SEMPOZYUMU YAPILDI

SYMPOSIUM ON INTERNATIONAL
JUDICIAL COOPERATION IN
CRIMINAL MATTERS

Genel MUdiirligimiz ile Tirkiye Adalet Akademisi'nin
birlikte ~dizenledigi Cezal
AdIT isbirligi

Konularda Uluslararasi

Sempozyumu, 13-14 Nisan 2018

tarihlerinde Antalya ATGV Egitim ve Sosyal Tesislerinde

gerceklestirilmistir. Sempozyuma Adalet Bakan yardimcisi
Sayin Bilal UCAR, Genel Midiriimliz Dr. Harun MERT,
Tlrkiye Adalet Akademisi Baskan Yardimcisi Mustafa
ARTUC ile cok sayida akademisyen, Hakim ve Cumhuriyet
Savcist katilmigtir.

Sempozyumile,uluslararasiadliyardimlagmaislemlerinde
karsilagilan sorunlar ile bunlara iliskin ¢dzim Gnerileri ele
alinarak, uluslararasi adliisbirliginde etkinligin artiriimasi
amaclanmistir.

Yaklasik 160 katilimcininistirak ettigi Sempozyum beg ayri
oturumda gerceklestiriimistir. Ankara Universitesi Hukuk
Fakiltesi Dekani Prof. Dr. Muharrem OZEN'in oturum
baskanhgini yaptigl “Ceza Kanunlarinin Yer Bakimindan

Uygulanmasi” bagslikli ilk oturumda; Ar. Gor. Erdem izzet
KOLCUR tarafindan “Miilkilik ilkesi”, Prof. Dr. Mahmut
KOCA tarafindan “Faile Gore Sahsilik ilkeesi” ve Doc. Dr.

The Symposium on International judicial Cooperation in
Criminal Matters, co-organized by our Directorate General
and the Justice Academy of Turkey, was held on 13-14
April 2018 in Antalya at the ATGV (Judicial Organization
Foundation) Educational and Social Facilities. Participants
included the Deputy Minister of Justice, Mr. Bilal UCAR,
General Director, Dr. Harun MERT, Deputy President of
the Justice Academy of Turkey, Mustafa ARTUC and many
academics, judges and public prosecutors.

The aim of the symposium was to increase the efficacy of
international judicial cooperation by examining problems
encountered during international judicial cooperation
proceedings and suggestions of solutions there of.

The symposium with approximately 160 participants
was held in five sessions. In the first session entitled
“Territorial Application of Criminal Laws”, chaired by Prof.
Dr. Muharrem OZEN, tthe Dean of the Ankara University
Law Faculty, Research Assistant Erdem Izzet KULCUR
addressed “the Principle of Territoriality”, while Prof.
Dr. Mahmut KOCA examined “the Active Personality
Principle” and Assoc. Prof. Dr. Murat Volkan DULGER
delved into “the Passive Personality Principle”.

In the second session entitled “Extradition Procedure and
Proceedings” chaired by Prof. Dr. Ahmet GOKCEN, Faculty
Memberat Ankara University Faculty of Law, Prof. Dr. Faruk
TURHAN examined “the Basic Conditions of Extradition
and Situationswhere ExtraditionisnotGranted”,Research
Assistant Dr. Selman DURSUN explored “Provisional
Arrest for the Purpose of Extradition and other Preventive
Measures” and Deputy Director General, Dr. Yavuz YILMAZ
made a presentation on “Extradition Proceedings and
consensual Extradition Procedure”.
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SYMPOSIUM ON INTERNATIONAL JUDICIAL COOPERATION IN CRIMINAL MATTERS

Murat Volkan DULGER tarafindan “Magdura gére Sahsilik

ilkesi” konularr;

Marmara Universitesi Hukuk Fakiltesi Ogretim Uyesi Prof.
Dr. Ahmet GOKCEN'in oturum bagkanligini yaptigi “iade
Usulli ve yargilamasi” bashkli ikinci oturumda ise Prof. Dr.
Faruk TURHANtarafindan“iadenin TemelSartlariveiadenin
Kabul Edilemeyecegi Haller”, Dr. Ogretim Uyesi Selman
DURSUN tarafindan “iade Amaciyla Gegici Tutuklama ve
Diger Koruma Tedbirleri” ile Genel MUdlr Yardimcimiz
Dr. Yavuz YILMAZ tarafindan “iade Yargilamasi ve Rizaya
Dayall iade Usuli” konularinda sunum yapiimistir.

“lade Hukuku ve Uluslararasi Miiesseseler” baslikli iciinci
oturumun bagkanligini Genel Miidir Yardimcimiz Kasim
CICEK yriitmis olup, INTERPOL Dairesi Bagkani Liitfi
CICEK “lade Strecinde INTERPOL’UN Rolli ve Uluslararasl
Yakalama Kararlarinin Yerine Getirilmesi”, Basbakanlik
Mistesar Yardimcisi Dog. Dr. Ergin ERGUL “Avrupa insan
Haklari Sozlesmesi Cercevesinde Iade, Miiltecilik ve
sinirdist iliskisi” ve Dr. Ogretim Uyesi Ahmet Hulusi AKKAS
tarafindan “iade Hukukunda Hususilik Kurali” konularinda
teblig sunulmustur.

Sempozyumun ikinci giiniinde bagkanligini Antalya Bilim
Universitesi Hukuk Fakiiltesi Dekani Prof. Dr. ibrahim
DULGER'in yiriittligi “Ceza Kanunlarinin Yer Bakimindan
Uygulanmasi” baslikliilk oturumda Dr. Ogretim Uyesi Esra

In the third session entitled “Extradition Law and
International Organizations” chaired by Kasim CICEK, Our
Deputy General Director. Head of INTERPOL Department,
Mr. LUtf CICEK explored “"INTERPOL's role in Extradition
and the Fulfillment of International Arrest Decisions”,
while Deputy Undersecretary at the Prime Minister’s
Ministry, Mr. Assoc. Prof. Dr. Ergin ERGUL addressed “the
relation between extradition, asylum and deportation
within the framework of the European Convention on
Human Rights” and Faculty Member Dr. Hulusi AKKAS
concentrated on “the Principle of Specialty in the Law of
Extradition”.

In the first session entitled “Territorial Application of
Criminal Laws” that took place on the following day
which was chaired by Prof. Dr. Ibrahim DULGER, the Dean
of the Faculty of Law of Antalya Bilim University, Faculty
Member Dr. Esra Alan AKCAN addressed “the Universality
Principle”, Faculty Member Dr. Mahmut KAPLAN explored
"the Protective Principle” and Mr. Mustafa DUNDAR, Head
of Department, focused on “Subsidiary Jurisdiction”.
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CEZAT KONULARDA ULUSLARARASI ADLT iSBIRLIGI SEMPOZYUMU YAPILDI

Alan AKCAN tarafindan hazirlanan “Evrensellik ilkesi”,
Dr. Ogretim Uyesi Mahmut KAPLAN tarafindan “Koruma
ilkesi” ve Daire Baskani Sn. Mustafa DUNDAR tarafindan

ikame Yargi Yetkisi konularinda;

“Uluslararasi Adli Yardimlagma ve Yabanci Mahkeme
Kararlarinin infazi” baslikli ikinci oturumda da istanbul
Kiiltir Universitesi Ogretim Uyesi Prof. Dr. Durmug TEZCAN
bagkanliginda; Genel Midiir Yardimcimiz Hatice Seval
ARSLAN tarafindan “Uluslararasi Adli yardimlagma ve
Sorusturma veya Kovusturmanin Devri”, Do¢. Dr. Erdal
YERDELEN tarafindan “Uluslararasi Adli Yardimlasma
Kapsaminda El Koyma ve Misadere”, Daire Baskanimiz
Ebru CANSU KARAKUS tarafindan “Uluslararasi Adli
Yardimlagma Taleplerinin Yerine Getirilmesinde Hazir
iletisim  Teknigiyle ifade
BUrCU  BAYTEMIR

Bulunma  Gortintdll/sesli
Alinmasi” ve Arastirma Gorevlisi

KONTACI tarafindan Yabanci Mahkeme Kararlarinin Yerine

Getirilmesi Yontemi Olarak infazin Devri ve Hikimli
Nakli” konularinda sunum yapiimistir.

Bitlin oturumlarda, vapilan sunumlardan sonra

katilimailar tarafindan sorulan sorulara cevaplar verilmig
ve bu konularda fikir alig-veriginde bulunulmustur.

i mmu G

In the second session entitled

FFP: Wi’
“International Judicial
Assistance and the Execution of Foreign Court Decisions”
under the chairmanship of Prof. Dr. Durmus TEZCAN,
Faculty Member at Istanbul Kiltlir University, Our Deputy

General Director Hatice Seval ARSLAN, Assoc. Prof. Dr.
Erdal YERDELEN, Head of Department of the Directorate
General for International Law and Foreign Relations
Ebru Cansu KARAKUS and Research Assistant Burcu
BAYTEMIR KONTACI gave presentations on “International

Tl

Judicial Assistance and Transfer of Investigations or

"on

Prosecutions”, “Seizure and Confiscation in International

Judicial Assistance”, ”
Requests for

Taking Statements through Audiovisual Communication

the Right to be Present in Fulfilling
International Judicial Assistance and

Technique and Transfer of Execution and Sentenced
Persons as a Method for fulfilling Foreign Court Decisions”

respectively.
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BAKAN YARDIMCISI UCAR MOLDOVA'YI ZIYARET ETTi

DEPUTY MINISTER UCAR VISITS MOLDOVA

Bakan Yardimasi baskanligindaki Bakanhgimiz heyeti
17-19 Nisan 2018 tarihinde Moldova Cumhuriyeti’ne resmi
bir ziyaret gerceklestirmistir.

Ziyaret kapsaminda Moldova Adalet Bakani Victorilftodi,
Bakan Yardimcisi  Eduard
Serbenco, Moldova Genel
Bagsavcisi Eduard Harunjen,
Moldova Hakimler Kurulu
Baskan Vekili Dorel Musteata
ve Kurul UOyesi Anatolie
Galben ile cesitli gorligmeler
yapilmigtir.

L WWL

Olumlubirhavadagerceklesen
temaslarda, ikili iliskiler ile
tlkelerarasi adlt isbirligi konulari ele alinmus, Tirk heyetine
Moldova yargi sistemi hakkinda bilgilendirme yapiimistir.
Toplantilarda iki dlke arasindaki mevcut adli isbirliginin
daha da gelistirilmesi konusunda mutabik kalinmis, bu
amacla, Moldova Adalet Bakani ve Moldova Genel Bagsavcisl,
Sayin Ucar tarafindan Ulkemize davet edilmislerdir.

’&-.ISTERII' 4ATTE p

A delegation of Ministry of justice, headed by the Deputy
Minister, paid an official visit to the Republic of Moldova on
17-19 April 2018.

During the visit, several meetings were held with Victoria
Iftodi, Justice Minister of
Moldova, Eduard Serbenco,
Deputy Minister of jJustice,
Eduard Harunjen, General
Prosecutor of Moldova, Dorel
Musteata, Acting President
of the Supreme Council of
Judges and AnatolieGalben,
council Member.

\

During the meetings, which
were held in an amicable atmosphere, matters concerning
bilateral relations and judicial cooperation were addressed
and information on the judicial system of Turkey was
exchanged. Both sides agreed to further develop existing
judicial cooperation between the two countries. To that
end, Justice Minister and General Prosecutor of Moldova
were invited to Turkey by Mr. Ucar.

BAKAN YARDIMCISI UCAR’IN ARNAVUTLUK HEYETINi KABULU
DEPUTY MINISTER UCAR RECEIVES THE ALBANIAN DELEGATION

Bakan Yardimcisi Sayin Bilal UCAR, 14 Subat 2018
tarihinde, Arnavutluk Yiiksek Adalet Kurulu Uyesi Sayin
GjinGjoni baskanligindaki Arnavutluk heyetini calisma
ziyareti kapsaminda kabul etmistir.

On 14th February 2018, within the framework of a working
visit, Deputy Minister Bilal Ucar received a delegation of the
High Council of Justice of Albania, headed by Mr. GjinGjoni,
Member of the High Council of Justice.

Sicak bir atmosferde gecen gorligme sirasinda ikili
iligkilerin - gelistirilmesi icin yapilabilecekler (zerinde
durulmus, basta terdrle mucadele ve suclularin iadesi
olmak (zere adli isbirliginin glclendirilmesi iradesi teyit
edilmistir.

During the meeting held in a sincere atmosphere, the
efforts to develop the bilateral relations were discussed
and the will for strengthening judicial cooperation was

reaffirmed particularly in combating terrorism and
extradition.
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KOSOVA CUMHURIYETI YARGI HEYETININ ZiYARETI
VISIT OF A DELEGATION FROM THE JUDICIARY OF KOSOVO REPUBLIC

Kosova Cumhuriyeti Yiksek Yargl Mahkemesi Baskani
Enver PECI ve beraberindeki heyet 6 Mart 2018 tarihinde
Adalet Bakan yardimcisi Sayin Bilal UCAR'I ziyaret etmistir.

iki tilke arasindaki tarihi ve kiiltiirel baglara vurgu yapilan

cesitli adli konular ele alinmugtir.

On 06 March 2018 a delegation from the Kosovo Judicial
council, headed by its Chair, Mr. Enver Peci, visited the

Deputy Minister of Justice Mr. Bilal Ucar.

The historical and cultural ties between the two countries
were emphasized and bilateral relations, international
judicial assistance and various judicial matters were
discussed at the meeting.

MUSTESAR MENTES FAS ADALET BAKANLIGI GENEL SEKRETERINi KABUL ETTi
UNDERSECRETARY MENTES RECEIVES THE SECRETARY GENERAL OF THE

JUSTICE MINISTRY OF MOROCCO

Fas Adalet Bakanligl Genel Sekreteri Sayin Abdelilah
Lahkim BENNANI ve beraberindeki heyet, 26 0cak 2018
tarihinde Mustesarimiz Sayin Selahaddin MENTES
tarafindan kabul edilmistir.

Gorugmede, iki Ulke arasindaki tarihi ve kiltirel
baglara vurgu yapiimis, terérizmle micadele ve adli
isbirligi  konularinda karsihkli fikir ahsveriginde
bulunulmustur.

Undersecretary of the Ministry of Justice Mr. Selahaddin
Menteg, received on 26 jJanuary 2018 the Secretary
General of the Ministry of Justice of Morocco, Mr. Abdelilah
Lahkim Bennani and his delegation.

The historical and cultural ties between the two
countries were emphasized at the meeting and ideas
were exchanged on combating terrorism and judicial
cooperation.
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MAKEDONYA CUMHURIYETI
YARGI SISTEMI

THE JUDICIAL SYSTEM
IN THE REPUBLIC OF MACEDONIA

Bayram ERDAS
Tetkik Hakimi
Rapporteur Judge

@

I. Genel Olarak

Yugoslavya  Sosyalist Federal Cumhuriyeti’nin
parcalanmasindan sonra 1991 yilinda bagimsizligina
kavusan Makedonya Cumhuriyeti, parlamenter demokrasi
ile yonetilmektedir. Makedonya’da yargl giicli bagimsiz
ve tarafsiz mahkemeler tarafindan kullaniimaktadir. Olke
lic kademeli bir yargi sistemine sahiptir. Birinci kademede
ilk derece (asliye) mahkemeleri ve idare mahkemesi;
ikinci kademede istinaf mahkemeleri ile Yiiksek idare
Mahkemesi; en (stte ise, vYargitay (Supreme cCourt)
bulunur. Ulkede herhangi bir olaganiisti mahkeme ve
askeri mahkeme bulunmamaktadir.

Ulkede, mahkemelerin bagimsiz ve ézerkligi Anayasa ile
glivence altina alinmigstir. Ayrica mahkemelerin yetkisi,
kurulusu, kaldirimasi, isleyisi, dagilimi ve yargilama
usulleri ancak kanunla diizenlenebilmektedir.

Il. Mahkeme Teskilati

Makedonya Cumhuriyeti'nde bir veya birkag belediyeyi
yargl cevresine alan 27 Asliye Mahkemesi bulunmaktadir.
Bu mahkemeler hukuk, ticaret ve ceza davalarina bakarlar.
Ancak aralarinda ¢ocuk ceza mahkemeleri, i mahkemeleri
ve ekonomik suclara bakan mahkemeler gibi ihtisas
mahkemeleri de bulunmaktadir. Ulkede capinda asliye
mahkemesi kararlarini inceleyen ve Uskiip, Manastir, istip
ve Gostivarda bulunan 4 istinaf mahkemesi vardir.

Uskiip'te bulunan ve 2006 vyilinda kurulan idare
mahkemesi ise, tim Ulke capindaki idari uyusmazliklarin
ilk derece yargi mercidir ve kararlarina kargi Yiksek
idare Mahkemesi‘ne gidilebilmektedir. Ayrica, baska
bir mahkemenin gorevine girmeyen tim hallerde Ulke
kurumlarr arasinda yetki uyusmazliklarina Yiiksek idare
Mahkemesi bakmakla gorevlidir. Ulkede en tist yargi mercii
olan Yargitay, sadece hukuk ve ceza mahkemelerinin
verdikleri kararlari degil ayni zamanda idare mahkemesi
kararlarini da inceleyen son yargi merciidir.

Diger taraftan Makedonya’da, Anayasanin ve bireysel hak
ve oOzglrliklerinin korunmasini teminen bir Anayasa
Mahkemesi bulunmaktadir. Mahkemenin kurulusu,
Federe Makedonya Sosyalist Cumhuriyeti’nin 1963
tarihli Anayasasina dayanmaktadir. 9 yil icin segilen
9 Uyeden olusan Mahkeme yasama, yirlitme ve yargl
erki arasindaki her tlirli uyusmazligl ¢6zme yetkisine;

I. General Overview

The Republic of Macedonia, declared its independence in
1991 following the break-up of Socialist Federal Republic
of Yugoslavia, has been a functioning multi-party
parliamentary democracy. In the country, judicial power
is vested in courts that are autonomous and independent.
The judicial system is comprised of three tiers: In the first
tier, there are courts of first instance, also called basic
courts, and administrative court. The second tier consists
of four Courts of Appeal and the High Administrative Court.
Supreme Court is at the apex. There are no extraordinary
and military court in the country.

The Constitution of 1991 guarantees the independence
and autonomy of the courts. Moreover, the establishment,
authorization, abolishment, functioning, distribution
and adjudicatory procedures of the courts could merely
establish by law.

Il. organisation of the Courts

In the Republic of Macedonia, judicial system has 27
Courts of First Instance having jurisdiction on one or more
municipalities. These courts deal with civil, commercial
and criminal law cases. However, there are also specialised
courts such as the courts dealing with juvenile criminal
law, labor law or economic crimes. The Courts of Appeal,
situated in Skopje, Bitola, Stip and Gostivar, review the
judgments of the Courts of First Instance exist across the
country.

Administrative Court in Skopje, established in 2006,
is the court of first instance in administrative cases
country-wide, whose rulings could be challenged in
the Higher Administrative Court. In addition, the Higher
Administrative Court is also responsible for dealing with
jurisdictional dispute as it is not fall into any other court’s
responsibility. The Supreme Court, the highest level
judicial authority in the country, is the last resort not only
for the judgments of civil and criminal courts but for the
judgments of administrative court as well.

Besides, there is a Constitutional Court responsible for
the protection of constitution and fundemental rights
and freedoms. Its establishment indeed based on 1963
constitutionof SocialistRepublicofMacedonian Federation.
Nine members, elected for nine years, are authorized
to resolve any conflict between the three branches of
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Meclisin Ggte ikisinin oyuyla kendisine sunulmasi halinde
Bagkan’in Anayasay! ihlal edip etmedigini, yetkisini kotiye
kullanip kullanmadigini belirleyerek Bagkan’in gorevden
alinmasina karar verme yetkisine sahiptir.

Il savcilik Teskilati

Genel olarak bakildiginda Ulkede savcilik tegkilatinin
mahkemelere benzer bir organizasyon yapisina sahip
oldugu goriilmektedir. Savcilik teskilatinin - baginda
Makedonya Cumhuriyeti Bagsavciligl  bulunmaktadir.
Makedonya Cumhuriyeti Bassavcisi tim Ulke genelinde
yetkili olmakla birlikte Yargitay’da da savcilik gorevini
yerine getirmektedir.

Makedonya Cumhuriyeti Bagsavciligi diginda (lkede
dort istinaf bagsavciligl bulunmaktadir. Bunun yani sira
llkede 22 ilk derece bassavciligi bulunmaktadir. ilk derece
bagsavciliklar yetki alanlarinda gorev yapmakla birlikte
suglarin tiiri ve ceza miktarina gére, kendi aralarinda gérev
ayrimi - bulunabilmektedir. Ornegin Uskiip’te bulanan
bagsavcilik ayni zamanda organize suglara ve yolsuzluk
suglarina bakmakla da gorevlidir.

Savcilik tegkilati icerisinde dikey hiyerargi bulunmaktadir.
Bagsavcilarin, temel hak ve 6zgtrltkler ile kamu dizeninin
korunmasi, savcilik faaliyetlerinin daha etkin ve verimli
yuritllmesi ve uygulama birliginin saglanmasi gibi
konularda uyulmas! zorunlu yazili talimat verme yetkileri
bulunmaktadir. Bununla birlikte, savcilarin yargisal
faaliyetlerindeki bagimsizligl kanunla glvence altina
alinmistir. BU kapsamda, savcilara dosya bazinda (dava
acllmasi veya kovusturmaya yer olmadigina dair karar
verilmesi yoniinde) savcilara talimat verilmesi mimkin
degildir.

IV. Yargi Kurullari ve Akademi

Makedonya’da, iilkemizdeki Hakimler ve Savcilar Kurulu
muadili iki kurum bulunmaktadir. Bunlar Yargisal Konsey
ve Savcilar Konseyi‘dir. Ulkede hakim ve savcilarin meslek
oncesi ve meslek egitimlerine iligkin is ve islemler ise
Hakim ve Savci Akademisi tarafindan yiirGtiilmektedir.

Yargl bagimsizligl ve tarafsizliginin garantorii olarak
kurulan vargisal Konsey, hakimlerin (yiksek mahkeme
baskanlarr ve hakim adaylari dahil) atanmasi, gérevden
alinmasi, calismalarinin  degerlendirilmesi, hakimler
hakkinda disiplin tedbirlerin alinmasi ve uygulanmasi gibi
konularda genis bir yetki alanina sahiptir.

yargisal Konsey 15 Uyeden olugsmaktadir. Yargitay Baskani
ve Adalet Bakani, Konsey’in tabii Uyesidir. Bunun yani
sira, Konsey'de hakimlerce secilen 8 hakim Uye, meclis

government. Upon a referral by a two-thirds vote of the
Assembly, it may also decide whether the President has
violated the Constitution or his powers and remove him
from office.

lll. Organisation of the Public Prosecution

In general, it is evident that the prosecutors has similar
organisational structure to the courts. Macedonian Chief
Public Prosecutor appears at the top of the organization of
the Prosecution. Macedonian Chief Public Prosecutor has
authority country-wide and officiates as prosecuter in the
Supreme Court.

Apart from Macedonian Chief Public Prosecutor, there are
four Appellate Public Prosecutors and furthermore 22 first
instance public prosecutors in the country. First instance
public prosecutors function in their jurisdiction and have
job definition, among themselves, according to types
of crime and amount of penalty. As an example, public
prosecutors in Skopje is responsible for organised and
corruption crimes.

There is also hierarchical structure in the organisation.
Chief Public Prosecutor has authority to give mandatory
written instructions with respect to the protection of
fundemantalrightsandfreedomsand publicorder, carrying
out prosecuting duties more effectively and effencitly and
securing uniformity in such applications.

Notwithstanding, the independence of procetutors in their
judicial activities is guaranteed by laws. In this regard,
it is illegal to give instruction to prosecutors in file basis
(including making decision of non-prosecution or open a
case)

IV. The Councils and the Academy

In the Republic of Macedonia, two councils were founded,
Judicial Council and Council of Public Prosecutors, equal
to Council of Judges and Prosecutors in Turkey. Besides,
pre-vocational and vocational trainings of judges and
prosecutors in the country are carried out by Academy for
Judges and Public Prosecutors.

An independent Judicial Council is the guarantor of the
autonomy and independence of the judiciary and has
been empowered with the election and appointment of
judges(including chiefofhigh courtsandjudge candidates),
their discharge, and the application of disciplinary
measures and revocation of theirimmunity.

Judicial Council consists of 15 members. Minister of justice
and President of the Supreme Court are ex officio members.
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tarafindan secilen 3 iye ile Bagkan’in gdsterdigi adaylar
arasindan meclis tarafindan secilen 2 tye bulunmaktadir.
Konsey'in hakimlik mesleginden olmayan Uyeleri ancak
hukuk profesori, avukat veya hukuk uzmanlari arasindan
secilebilir.

Konsey baskani, dogal yeler digindaki Uyeler arasindan
Konsey tarafindan secilir. Konsey Gyelerinin gérev siresi
alt yil olmakla birlikte (yelerin bir kez daha yeniden
secilmeleri mimkdnddr.

Makedonya’da 2007 yilinda tlkedeki savcilarin gorevlerini
yaparkensahipolduklaribagimsizligikorumakicinkanunla
Savcilar Konseyi kurulmustur. Makedonya Cumhuriyeti
Bagsavcisi 11 Uyeden olusan bu konseyin tabii Uyesidir.
Bunun disinda ilk derece savcilari tarafindan ve kendileri
arasindan secilen bir ye, bolge bagsavciliklarinin kendi
arasindan sectikleri dort tye, tilkede cogunluk olmayan
topluluklardan birinin mensubu olan savcilar
arasindan tum savcilarin sectikleri bir
tye, taninmig hukukeular, hukuk
profesdrleri ya da avukatlar
arasindan parlamento
tarafindan secilen dort Gye
bulunmaktadir.

yargl  Konseyine  benzer
yetkileri  bulunan  Savcilar
Konseyinin dyeleri dort yilligina

secilirler ve yeniden secilme hakkina sahiptirler. Konsey
baskani ise, Konsey Uyeleri arasindan iki yilligina secilir
ancak yeniden baskan secilme hakkina sahip degildir.

13 Uyeden olusan Hakim ve Savci Akademisi ise, Ulkede
hakim ve savcl adaylarinin meslek dncesi ve meslek ici
egitimini vermekle ve meslege secilmeleri icin son bir
sinav diizenlemekle gorevlidir.

Makedonya’da hakim ve savc adayr olabilmek icin
Makedonya vatandagl olma, iyi bir Gzgecmise sahip
olma, dort yillilk bir Gniversiteden mezun olma ve
avukatlik sinavini gecmis olma sartlari bulunmaktadir.
Ancak ilk derece mahkemelerine, yliksek mahkemelere
ve idare mahkemelerine atanirken bu prosedir
farklilagabilmektedir.

Ulkede hakim olarak atanabilmek icin 6nce Akademinin
sinavini, ardindan da psikoloji ve dirstlik testini gecme
sartt bulunmaktadir. Bu testler Makedonya’da 2013
yilindan itibaren uygulanmaya baslanmistir.

In the Council, eight members are elected by the judges
from their ranks, Three members are elected by the
Parliament of the Republic

of Macedonia with a majority of votes from the total
number of representatives. The members of the Council
who are not judge could only be professor in law, advocate
orlegal expert.

The President of the Council can be elected from the
members who are not ex officio members. The term of
office of the elected members are four years with a right to
one re-election.

In Macedonia, it was established by law a Council of Public
Prosecutors to protect independence of prosecuters which
is recognised while fulfilling their duties in 2007. The Chief
Public Prosecutor of the Republic of Macedonia is ex
- officio member of this eleven-membered
council. In addition,one member ofthe
council is elected by the firstinstance
prosecutors, Four members
are elected from Appellate
Public Prosecutors, who are
elected among themselves.
One member of the Council,
elected by all prosecutors, is
the member of the communities
that are not in majority in the country. Four members
are elected by the Parliament among prominent lawyers,
proffesors in law and advocates.

The members of the Council, has similar authorisation
with Judicial Council, are elected for 4 years and have
the right to be re-elected. The President of the Council is
elected among the Council members for 2 years but has not
right to be re-elected as President.

Thirteened-membered Academy for judges and Public
Prosecutors is responsible for pre-vocational and
vocational trainings of judge or prosecutor candidates and
holding an examination for them to enter the profession.

Being judge or public prosecutor candidate in Macedonia
requires beingacitizen ofthe RepublicofMacedonia, having
a good background, being a four-year-law graduate and
achieving the bar examination. However, while appointing
to higher courts and administrative courts the procedure
would be differentiated.

To be a judge or public prosecutor in the country, it is
required firstly to pass Academy examination then
psychological and the integrity test. These tests have been
carried out since 2013 in the country.
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V. Adli Yardimlagma

Turkiye ile Makedonya Cumhuriyeti arasinda 24/02/1997
tarihli “Turkiye Cumhuriyeti ile Makedonya Cumhuriyeti
Arasinda Hukuki ve Cezai Konularda Adli Yardimlagma
Anlagmasi”,11/07/2001 tarihli“TUrkiye Cumhuriyeti Adalet
Bakanligl ile Makedonya Cumhuriyeti Adalet Bakanligl
Arasinda isbirligine iliskin Protokol” ile 26/03/2002 tarihli
“Turkiye Cumhuriyeti ve Makedonya Cumhuriyeti Arasinda
Konsolosluk Anlagmasi” bulunmaktadir.

Bunlarin yani sira Makedonya Cumhuriyeti 1999 yilinda
“Suclularin iadesine Dair Avrupa Sozlesmesi“ne ve Cezai
konularda Adli Yardimlagma Avrupa Sozlesmesi’ne taraf
olmustur. Ayrica Ulke, INTERPOL ve SELEC/SEEPAG gibi
uluslararasi kuruluslarin yani sira Bati Balkan Savcilar
Birligi gibi bolgesel pek cok kurulusta yer almaktadir.

Diger taraftan, Avrupa Birligine (ye olmamakla
birlikte Makedonya, yasal mevzuatini Avrupa birligi
mevzuatina uyumlu hale getirme konusunda ciddi ¢aba
sarfetmektedir. Bu kapsamda Makedonya Cumhuriyeti
2008yilinda EUROJUST ve EUROPOL ile isbirligianlagmalari
imzalamistir.

Makedonya’da cezai konularda adli yardimlagma islemleri
cogunlukla Cezai Konularda Adli Yardimlagma Kanunu
ve Ceza Usul Kanunu uyarinca ydritilmektedir. Adli
yardimlagma hususunda Makedonya Cumhuriyeti Adalet
Bakanligl merkezi makam olarak belirlenmistir. Adalet
Bakanhgl biinyesinde hukuki ve cezai adli yardimlagma
islemleriniyuritmek amaciyladzel dairelerbulunmaktadir.

Ulkede 2013 yilinda Ceza Usul Kanunu'nda yapilan
degisiklikle sorusturma asamasinda sorusturmanin
yonetimi yetkisi sorugturma (6ninceleme) hakiminden
alinarak savclya mianhasir  kihnmigtir.  Sorusturma
(6ninceleme) hakiminin yetkisi ise kisisel hak ve
Ozgurliklerin korunmasinda tutuklama ve el koyma gibi
zorunlu 6nlemleri almakla sinirlandiriimigtir.

Makedonya Cumhuriyetine yapilan adli yardimlagma
talepleriancak AdaletBakanligiaraciligiylaresmikanaldan
yapiimasi halinde kabul edilmektedir. Makedonya adli
makamlari yine ancak Kiril alfabesi ile iletilen talepleri
dikkate almaktadirlar. Talep eden devlet makamlarinin
bu talebin yerine getirilmesine katilma talepleri de talep
eden devletin bunun icin gerekli her seyi organize etmesi
halinde kabul edilmektedir.

V. International Cooperation

Between two countries, there are “Agreement on Mutual
Assistance in Criminal and Civil Matters between the
Republic of Turkey and the Republic of Macedonia” dated
24/02/1997, “Cooperation Protocol between the Ministry of
Justice of the Republic of Turkey and the Ministry of Justice
of the Republic of Macedonia” dated 11/07/2001 and
“Consular Agreement between the Republic of Turkey and
the Republic of Macedonia” dated 26/03/2002.

In addition, the Republic of Macedonia ratified “European
convention on Extradition” and “European Convention on
Mutual Assistance in Criminal Matters” in 1999. Moreover,
the country is member of many regional networks like
Prosecutors Network of the Western Balkan along with
international organizations such as Interpol and Selec/
Seepag.

Furthermore, despite not being member of European
Union, Macedonia puts great effort to make its legislation
compatible with European legislation. In this respect, it
signed cooperation agreements with Eurojust and Europol
atthe end of 2008.

Operations on international mutual legal assistance in
criminal matters is often carried out pursuant to “The Law
on international Cooperation in Criminal Matters” and
“The Law on Criminal Procedure”. The Ministry of Justice
of the Republic of Macedonia is the Central Authority
for international mutual legal assistance. Within the
Ministry, there are separate sectors on international
mutual assistance in civil and criminal matters dedicated
to process all such requests.

The amendment of 2013 in The Law on Criminal
Procedure shifted the leading of the criminal
investigation from the investigative judge to the public
prosecutor just concerning the investigating procedure.
Now the public prosecutor is solely responsible for the
leading of the criminal investigation. The responsibility
of the investigative judge has been restricted to take
necessary measures,such asarrestand seizure, with regard
to protection of individual rights and freedoms.

The country accepts mutual legal assistance requests
only if they are submitted through official channels via
the Ministry of Justice. The competent authorities of the
country take into consideration only those documents
which are written in the official Macedonian language with
cyrillicalphabet. Where the foreign authority has requested
to participate in the execution of such request, it is also
accepted provided that everything should be organised for
this to occur by requested country.
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MUSTESAR MENTES'IN MAKEDONYA CUMHURIYETI ZiYARETI
UNDERSECRETARY MENTES VISITS THE REPUBLIC OF MACEDONIA

Adalet Bakanligl Mistesarimiz Sayin Selahaddin MENTES bagkanligindaki Bakanlhigimiz heyeti, 08-11 Mart 2018
tarihlerinde Makedonya Cumhuriyeti’ne resmi bir ziyaret gerceklestirmistir.

Bakanligimiz heyeti, ziyaret kapsaminda Makedonya Cumhuriyeti Adalet Bakani Bilen SALIJI, Cumhuriyet Bagsavcisi
Lyubomir JOVESKI ve Hakimler ve Savcilar Akademisi Bagkani Aneta ARNAUDOVSKA ile gorlismeler gerceklestirmistir.
Yapilan gortigmelerde;terdr suclularinin iadesi
basta olmak Uzere ikili adli iligkiler ile Glkeler
arasi adli yardimlagma konulari ele alinmig ve
isbirliginin gelistirilmesi konusunda mutabik
kalinmistir.

Ministry’s  delegation, headed by the
Undersecretary of Ministry of Justice, Selahaddin
Mentes, paid an official visit to the Republic of
'~ Macedoniaon 08-11 March 2018.

5 LS = Ministry’s delegation held talks with the Minister
of Justice of the Republic of Macedonia, Bilen Saliji, Chief Public Prosecutor, Ljubomirjoveski and the Director of the Academy
for Judges and Prosecutors of the Republic of Macedonia, Aneta Arnaudovska.

The issues discussed at the meeting were the extradition of teror offenders, bilateral judicial relations, international judicial
assistance and the parties agreed on developing bilateral relations.

MUSTESAR MENTES MARAKES ULUSLARARASI ADALET KONFERANSI'NA KATILDI

UNDERSECRETARY MENTES PARTICIPATES IN THE MARRAKECH INTERNATIONAL
JUSTICE CONFERENCE

Miistesarimiz Sayin Selahaddin MENTES baskanligindaki Bakanligimiz heyeti, Fas Kralligi Adalet Bakanlgi tarafindan
2-4 Nisan 2018 tarihlerinde Fas’in Marakes sehrinde diizenlenen Yargi Bagimsizligl Temali 1. Uluslararasi Adalet
Konferansi’na katiimak tizere Fas’a bir ziyaret gerceklestirmistir.

Sayin Miistesarimiz ziyaret kapsaminda Fas Kralligi Adalet Bakani Sayin Muhammed AOUJJAR ile ikili bir gdriisme
yapmistir.

GOrligmede iki Ulke arasinda ozellikle terorle
miicadele alanindaki adli isbirligi konusu ele
alinmig ve isbirliginin gelistirilmesi hususu
teyit edilmistir.

Ministry’s delegation, headed by Undersecretary
Selahaddin Mentes, visited Morocco to attend
the First Marrakech International Conference
on Justice, held on 02-04 April 2018, under the
theme “the independence of the judiciary”.

Mr. Mentes, within the framework of his visit, held a bilateral meeting with Muhammad Aoujjar, Minister of Justice of the
Kingdom of Morocco.

During the meeting, the parties discussed judicial cooperation particularly in combating terrorism and agreed on
developing of cooperation.
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FAS YARGITAY BASSAVCISI BAKANLIGIMIZI ZIYARET ETTI
MOROCCO'S CHIEF PUBLIC PROSECUTOR VISITS OUR MINISTRY

Fas Yargitay Bagsavcisi Mohamed Abdennabaoul ve beraberindeki heyet 16 Nisan 2018 tarihinde Mistesarimiz Sayin
Selahaddin Menteg'i ziyaret etmigtir.

Yargitay Cumhuriyet Bagsavcisi Sayin Mehmet Akarca’nin da istirak ettigi goriisme sirasinda iki ilke arasindaki adli
isbirligi konularinda fikir alisverisinde bulunulmus ve mevcut yi iligkilerin daha da gelistirilmesi hususunda goris birligine
variimistir.

o s . - = »
Mohamed Abdennabaoul, Chief Prosecutor of the Court of Cassation of Morocco and his accompanying delegation visited
Undersecretary Mr. Selahaddin Mentegon 16 April 2018.

During the meeting, which was also attended by Mr. Mehmet Akarca, Chief Public Prosecutor of the Court of Cassation,
mutual views on judicial cooperation were exchanged and wishes to enhance amity amongst their respective countries
were expressed.

KOSOVA ADALET AKADEMISi HEYETiNIN ZiYARETI
VISIT OF THE KOSOVO JUSTICE ACADEMY DELEGATION

Mistesar  yardimcisi  Sayin Musa  HEYBET,
Bakanligimiza nezaket ziyaretinde bulunan Kosova
cumhuriyeti Adalet Akademisi Baskani Valon &
KURTAJ ve beraberindeki heyeti, 2 Nisan 2018
tarihinde kabul etmistir.

iki Glke arasindaki tarihi ve kiiltiirel baglara vurgu
yapilan gortismede; her iki tlke Adalet akademileri |
arasinda yapilan isbirligi konularina deginilmis ve
bundan duyulan memnuniyet dile getirilmigtir.

Oon 02 April 2018, Deputy Under-Secretary Mr. Musa
Heybet received a delegation from Kosovo, headed by
the Executive Director of the Academy of Justice, Valon
Kurtaj, who paid a courtesy visit to the ministry.

During the meeting, emphasis was placed on the
historical and cultural ties between the two countries,
cooperation between the justice Academies of Kosova |
and Turkey was discussed and mutual appreciation §
Was expressed.
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YURTDISI ADALET
MUSAVIRLERI 5. iSTISARE
TOPLANTISI YAPILDI

THE FIFTH CONSULTATION
MEETING OF THE
LEGAL COUNSELORS

Adalet Miisavirleri 5. istisare Toplantisi, 27 Subat-1 Mart
2018 tarihlerinde Ankara’da gerceklestirilmistir. Miistesar
Yardimcamiz Sayin Mustafa Erol’un baskanlk yaptigi
toplantiya Bakanhgimizin ilgili birimlerinin temsilcileri,
Hakimler ve Savcailar Kurulu Genel Sekreter Yardimcisi,
Genel MidUrligimiz yoneticileri ile yurtdisi adalet

misavirlerimiz katihm saglamiglardir.

Toplantinin ilk ginlnde adalet musavirlerimiz, son
bir yil icinde gerceklestirdikleri faaliyetleri anlatarak
karsilastiklari sorunlari ve taleplerini dile getirmigtir.
Mistesar Yardimcisi Sayin Mustafa Erol ve Genel Midir

Sayin Dr. Harun Mert, dile getirilen konulara iligkin

degerlendirmelerini iceren birer konugma yapmiglardir.

The Fifth Consultation Meeting of the Legal Counselors
working in diplomatic representations of Turkey was held
in Ankara on 27 February - 1 March 2018. The meeting,
which was headed by Deputy Undersecretary Mr. Mustafa
EROL, included the participation of representatives of
related units of the Ministry, Deputy Secretary General of
the Council of Judges and Prosecutors, administrators of
the Ministry and legal counselors appointed abroad.

During the first day of the meeting, the legal counselors
exchanged information on the activities they carried out
in the recent year, expressed their concerns and requests.
Deputy Undersecretary, Mr. Mustafa EROL and General
Director, Mr. Harun MERT both gave a speech expressing
theirthoughts on the issues addressed.

During the meeting, the legal counselors indicated that

Toplantida, adalet miusavirlerimiz ~ Gzet  olarak,
Bakanlhigimizin uluslararasi iligkilerinin artmasi sebebiyle
artan is ylkinln adalet misavirliklerine de yansidigini,
tim gayretleriyle calistiklarini ve yapilan rutin iglerin yani
sira Ulkemizi temsil ve Glkemiz cikarlarinin anlatiimasi

konusunda da ¢aba sarf ettiklerini dile getirmiglerdir.

Yapilan toplantinin ikinci giiniinde Strateji Gelistirme

Baskanligr  tarafindan,  bltce/harcama  islemleri
hususunda, Bilgi islem Dairesi Baskanligi tarafindan
ise yurtdisl tegkilatinin UYAP'a entegresi konusunda

sunumlar yapilmistir. Bunlari miteakiben insan Haklari

theincrease in the workload due to increased international
relations has its repercussions for the office of the legal
counselor. They also conveyed that they are working with
utmost effort and that in addition to their routine duties,
they endeavor to represent our country and communicate
its interests.

on the second day of the meeting, the Department of
Strategy Development and the Department of Information
Technology gave briefings to the legal counselors. The
Department of Strategy Development elaborated on
budget/expenditure transactions, while the Department
of Information Technology gave information on the
integration of the foreign organization into the UYAP
system. Following these, a presentation on several cases
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Dairesi Bagkanlig tarafindan AiHM'de gériilmekte olan
bazi davalar hakkinda bilgi verilmistir.

Toplantinin son giinlinde, Dikmen Hakimevi’nde, Adalet
Bakani Sayin Abdulhamit Gil, adalet musavirlerimiz ile
kahvaltida bir araya gelmistir. Kahvalti sirasinda Sayin

brought before the ECHR was given by the Human Rights
Department.

on the final day of the meeting, a breakfast was held
at Dikmen Judge’s Lodge with the participation of Mr.
Abdulhamit Gul, during which Mr. Minister had the

opportunity to acquaint himself with the legal counselors
and receive information about their activities.

Bakan Gl adalet misavirlerinin faaliyetlerine iligkin bilgi
almig ve gesitli tavsiyelerde bulunmustur.

PAKISTAN SERIAT AKADEMIiSi TEMSILCILERININ ZiYARETI
VISIT OF RESPRESENTATIVES FROM THE SHARIAH ACADEMY OF PAKISTAN

Pakistan Seriat Akademisi Bagkani Prof. Dr. Muhammad
Munir ile yargl mensubu ve uzmanlardan olusan heyet, 20
Nisan 2018 tarihinde Genel MUdUriimiz Sayin Dr. Harun
Mert’i ziyaret etmistir.

- Ziyaret esnasinda konuk heyete, Bakanligimiz teskilati ve
1 lkemiz yargl sistemi konularinda bilgi verilmistir. Yapilan
' gOrismede iki Ulke arasindaki iyi iligkilere vurgu yapilarak
bunun devam ettirilmesi konusundaki karsilikli irade teyit
edilmigtir.

General Director Mr. Harun Mert received the President of the Shariah Academy of Pakistan, Prof. Muhammad Munir and a
delegation of members of the judiciary and specialists on 20 April 2018.

During the visit, the visiting delegation was detailed on the organization of the Ministry and the judicial system of Turkey.
Emphasizing the friendly relations between the countries, mutual wishes to enhance amity amongst their respective countries
was conveyed in the meeting.
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1996 TARIHLI LAHEY ULUSLARARASI
COCUK KORUMA SOZLESMESi

THE HAGUE CONVENTION OF 1996 ON THE
INTERNATIONAL PROTECTION OF CHILDREN

Abdullah OMEROGLU
Tetkik Hakimi
Rapporteur Judge

1-Ulkemizin Durumu ve Merkezi Makam

Ulkemiz, 19 Ekim 1996 Tarihli Velayet Sorumlulugu ve
cocuklarin  Korunmasi Hakkinda Tedbirler Yonlnden
Yetki, Uygulanacak Hukuk, Tanima, Tenfiz ve isbirligine
Dair Sozlesmeyi (Sozlesme), 2016 yilinda imzalamig
ve onaylamistir.  Sozlesme, Ulkemiz ~ bakimindan
01.02.2017 tarihinde yirirllige girmistir. Sozlesmenin
uygulanmasinda Ulkemiz agisindan merkezi makam
olarak Adalet Bakanligi belirlenmistir.

2- sozlesmenin Genel Cercevesi

Sozlegme, cocuklarin korunmasi konusunda 3 oOnemli
Lahey Sozlesmesinden birini olugturmaktadir. Cocuklarin
korunmasina dair diger 2 Lahey Sozlesmesi ise; “1993
Tarihli Cocuklarin  Korunmasi ve Uluslararasi Evlat
Edinilmeleri Hususunda isbirligine Dair Sézlesme ile "1980
Tarihli Uluslararasi Cocuk Kagirmanin Hukuki Vechelerine
Dair S6zlegmedir.

Diger iki Sozlesme ile karsilastirildiginda, 1996 tarihli
Sozlesme, cocuklarin korunmasi hakkinda cok daha
genis hukuki ara¢ ve imkanlara sahip bulunmaktadir.
Bu acidan 1996 tarihli Sozlesme; veli sorumluluguna
hiikmedilebilmesi, cocugun korunmasi icin kamusal bir
koruma ve himayeye basvurulabilmesi, cocuk mallarinin
korunmasi icin temsilci atanmasina kadar bircok hukuksal
mekanizma dngdrmektedir.

Sézlesme, hangi tlke makamlarinin cocugun korunmasi
konusunda vyetkili oldugu konusunda yeknesak
kurallar belirlemistir. Bu konuda, kanunlar ihtilafina
mahal birakmadan, kural olarak cocugun mutat
ikametinin bulundugu dlke makamilari birincil olarak
yetkilendirilmistir. Ancak, cocugun fiilen bulundugu tilkeye
de gerekli durumlarda acil ya da gecici koruma 6nlemleri
alabilme yetkisi taninmigtir.

Ebeveynlerin farkl akit tilkelerde bulunmalaridurumunda,
velayet ve cocukla sahsi iligki kurulmasi konularinin
¢0zUm icin sozlesme bir yapi 6ngormektedir. Bu anlamda
sozlesmenin tanima ve tenfize dair hikimleri velayet ve
sahsi iligki kurulmasi konusunda bir bagka akit Glkede
yeniden dava agiimasinin dniine ge¢mis ve cocugun mutat

1- The Situation and Central Office Of Our Country

“The Hague Convention dated 19th October 1996 on
Jurisdiction, Applicable Law, Recognition, Enforcement
and Cooperation in Respect of Parental Responsibility And
Measures For The Protection Of Children” (Convention)
was signed and ratified in 2016 by our State. The
convention entered into force on 01.02.2017 for our
country. As per the implementation of the Convention,
the Ministry of Justice has been designated as the central
authority in terms of our country.

2- General Framework of the Convention

The Convention is one of three important Hague
conventions about protection of children. The other two
Hague Conventions on the protection of children are;
“the 1993 Convention on Protection of Children and Co-
operation in Respect of Intercountry Adoption” and “the
1980 Convention on the Civil Aspects of International
Child Abduction”.

compared with the other two Conventions, the 1996
convention has much broader legal instruments and
opportunities for protection of children. In this respect,
the 1996 Convention; covers a very wide range of civil
measures of protection concerning children, from orders
concerning parental responsibility and contact to public
measures of protection or care, and from matters of
representation to the protection of children’s property.

The Convention sets uniform rules as to which countries
are authorized to protect the child. In this respect, as a
rule, the authorities of the country where the child has
a habitual residence are primarily authorized without a
conflict of laws. However, the country in which the child
is actually present is also authorized to take urgent or
temporary protective measures where necessary.

In cases where parents are in different contracting
countries, a contractual structure for custody and the
settlement of personal contact with children is foreseen
by the Convention. In this sense, the provisions of
recognition and enforcement of the Convention prevents
filing alawsuit of recognition and enforcementin another
contracting state and the authorities of the countries
where the child has a habitual residence enjoy primacy.
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meskeninin bulundugu (lke makamlarinin yetkisine
usttnluk tanimistir.

S6zlegme, giderek artan sinir 6tesi hareketlilik nedeniyle,
refakatsiz olarak, savunmasiz ve istismara aclk bir sekilde
hareket eden ¢ocuklari, ¢esitli risklerden korumaya donuk
akit Ulkeler arasinda yardimlagmayla ilgili htkdmler
ongormustar.

Sozlesme, cocugun mutat meskeninin bulundugu Ulke
makamlarinin uzun vadede cocugun korunmasiyla ilgili
karar verme yetkisinin asliliginin altini cizerek, 1980
tarihli S6zlesmeyi gliclendirmigtir. Sozlesme ayni zamanda
cocuguniade edilmesidurumunda, buzamanakadargecen
siire icinde, cocugun korunmasiyla ilgili verilmis gecici bir
tedbirin icrasina firsat vermesi nedeniyle, iade karari veren
tilkenin yetkili makamlarinin aldigi koruma kararlarina bir
etkinlik kazandirmistir. 1980 tarihli S6zlesmenin, 16 yagin
doldurulmasina kadar uygulanabilmesi mumkiinken,
1996 tarihli Sozlesme cocuklara, dogduklari andan 18
yasin ikmaline kadar uygulanir.

3- sozlesmenin Kapsami ve Getirdigi Onemli
Diizenlemeler

Sézlesme’nin 1 inci maddesine goére Sozlesmenin
amaglari sunlardir: Makamlari, cocugun kisiliginin veya
malvarliginin  korunmasina yonelik tedbirleri almaya
yetkili olan devleti belirlemek; yetkilerini kullanirken
s6z konusu makamlar tarafindan uygulanacak hukuku
belirlemek; velayet sorumluluguna iliskin olarak
uygulanacak hukuku belirlemek; tim kit devletlerde bu
tlir koruma tedbirlerinin taninmasi ve tenfizini saglamak;
akit devletlerin makamlari arasinda, bu Sozlesme’nin
amaclarini  gerceklestirmek icin  gerekli olabilecek
isbirligini olugturmak.

S6zlegme'nin 3 Uncl maddesine gore, 1 inci maddede
belirtilen  tedbirler ozellikle su hususlara yonelik
olabilir: velayet sorumlulugunun niteligi, kullanimi,
sonlandiriimasi veya kisitlanmasinin yani sira bagkasina
devri; cocugunkisiliginin korunmasinaydnelik haklardahil
olmak Uzere velayet hakki ve dzellikle cocugun yerlesim
yerini belirleme hakki yani sira, cocugun belirli bir zaman
dilimi icin mutat meskeninden baska bir yere gotlrilmesi
hakkini da iceren erisim haklari; vasilik, kayyimlik ve
benzer kurumlar; cocugun kisiligini ve mallarini korumasi
altina alan, cocugu temsil eden veya cocuga yardimci olan
kisi ya da kurumun belirlenmesi.

Because of the increasingly transboundary mobility, The
convention foresees provisions for assistance between
countries on unaccompanied children, vulnerable and
exploited children, in order to protect them from various
risks.

The Convention reinforces the 1980 Convention by
underlining the primary role played by the authorities
of the child’s habitual residence in deciding upon any
measures which may be needed to protect the child in
thelongterm. It also adds to the efficacy of any temporary
protective measures ordered by a judge when returning
a child to the country from which the child was taken, by
making such orders enforceable in that country until such
time as the authorities are able themselves to putin place
necessary protections. Whereas the Convention of 1980
could be applied until the age of 16, the 1996 Convention
applies to children up to 18 years of age.

3- The scope and important regulations of the
Convention

According to Article 1 of the Convention, the purposes
of the Convention are: to determine the State whose
authorities have jurisdiction to take measures directed to
the protection of the person or property of the child; to
determine which law is to be applied by such authorities
in exercising their jurisdiction; to determine the law
applicable to parental responsibility; to provide for
the recognition and enforcement of such measures of
protection in all Contracting States; to establish such
co-operation between the authorities of the Contracting
States as may be necessary in order to achieve the
purposes of this Convention.

According to Article 3 of the Convention the measures
referred to in Article 1 may deal in particular with these
issues: the attribution, exercise, termination or restriction
of parental responsibility, as well as its delegation;
rights of custody, including rights relating to the care
of the person of the child and, in particular, the right to
determine the child’s place of residence, as well as rights
of access including the right to take a child for a limited
period of time to a place other than the child’s habitual
residence; guardianship, curatorship and analogous
institutions; the designation and functions of any person
or body having charge of the child’s person or property,
representing or assisting the child.

According to Article 4 of the Convention the Convention
does not apply on the following points: the establishment
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PROTECTION OF CHILDREN

Sozlesmenin 4 incli maddesine gore asagidaki hususlarda
Sbzlegme uygulama alani bulmaz. Ebeveyn-cocuk
iligkisinin kurulmasi veya boyle bir iligkiye itiraz edilmesi;
evlatedinmeXkararlari,eviatedinmeye hazirlik niteligindeki
tedbirler veya evlat edinmenin iptali veya feshi; cocugun
adive Onadlarr; erginlik; nafaka vakif veya halefiyet; sosyal
glivenlik; egitim ve saglik konularindaki genel nitelikli
kamu tedbirleri; cocuklar tarafindan iglenen suglar sonucu
alinan tedbirler; iltica hakki ve go¢ konularindaki kararlar.

Sézlesme'nin 5 inci maddesine goére cocugun mutat
meskeni olan akit devletin adli veya idari makamlari,
cocugun  kisiliginin  veya |

mallarinin korunmasina
yonelik  tedbirleri almaya
yetkilidir. Yine Sozlesmenin
7 nc maddesi uyarinca,
cocugun mutat meskeninin
diger bir akit devlete alinmasi
durumunda, vyeni mutat
meskenin bulundugu devletin
makamlari yetkili olur.

S6zlegme’ningincimaddesine
gore, yargl yetkisine sahip
akit devletin makaminin,
cocugun cikarlarini en iyi
sekilde degerlendirmek (zere cocugun (Gstlin yararina
oldugunu dusiinirse, yetkili olan makamin yerine yetkiyi
ustlenebilir. Bdyle bir durumda; cocugun vatandasl oldugu
devlet, cocugun mallarinin bulundugu devlet, cocugun
ebeveynlerinin boganma veya yasal olarak ayrilmasi veya
evliliklerinin iptali icin yapilan bagvuruyu makamlarinin
dstlendigi devlet, cocugun énemli irtibatinin bulundugu
devlet de yetkiye sahiptir.

Sozlesmenin 15 inci maddesine gore, akit devletlerin
makamlari yukarida isaret edilen yetkilerini kullanirken
kendi hukuklarini uygularlar. Bununla birlikte, cocugun
kisiliginin ya da mallarinin korunmasinin gerektirdigi
dlclide ve istisnai olarak, duruma iliskin somut baglantisi
bulunan diger devletin hukuku uygulanabilir veya dikkate
alinabilir.

S6zlesme'nin 23 Uncli maddesine gore dkit devletin
makamilarinca alinan énlemler, kural olarak diger tim
akit devletlerdeki kanun geregince taninir. Sézlesme’de
diizenlenentanimave tenfiz hiikiimlerinin Tirk hukukuna

or contesting of a parent-child relationship; decisions
on adoption, measures preparatory to adoption, or the
annulment or revocation of adoption; the name and
forenames of the child; emancipation; maintenance
obligations; trusts or succession; social security; public
measures of a general nature in matters of education
or health; measures taken as a result of penal offences
committed by children; decisions on the right of asylum
and on immigration.

According to Article 5 of the Convention, the judicial or
administrative authorities of the Contracting State of
the habitual residence of
the child have jurisdiction
to take measures directed to
the protection of the child’s
person or property. Again,
according to Article 5 of the
convention, the authorities
of the State in which the new
residence is located shall
be authorized if the child’s
habitual residence is taken
over to another Contracting
State.

According to Article 8 of the
Convention, the authority
of a Contracting State may be substituted and have
jurisdiction, if it considers it in the particular case to the
best interests of the child. Insuch a case; a State of which
the child is a national, a State in which property of the
child is located, a State whose authorities are seised of
anapplication for divorce or legal separation of the child’s
parents, or for annulment of their marriage, a State with
which the child has a substantial connection have also
thejurisdiction.

According to Article 15 of the Convention; in exercising
their jurisdiction mentioned above, the authorities of the
contracting States shall apply their own law. However, in
so faras the protection of the person or the property of the
child requires, they may exceptionally apply or take into
consideration the law of another State with which the
situation has a substantial connection.

According to Article 23 of the Convention the measures
taken by the authorities of a Contracting State shall be
recognised by operation of law in all other Contracting
States. The issue referred in the Convention as “direct
recognition” within the scope of the effects of the
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etkisi kapsaminda “dogrudan tanima” olarak ifade edilen
husus, bir “kanun geregi” tanima usuliidir. Buna gore;
Sozlesme’nin uygulama alani buldugu hallerde, akit
devletlerin adli veya idari makamlari tarafindan verilen;
velayet, cocukla kisisel iligki kurulmasi, cocugun mallarinin
idaresi, cocugun vesayet altina alinmasi gibi cocugun sahis
ve malvarliginin korunmas! hakkindaki tim kararlar
herhangi bir tanima veya tenfiz bagvurusuna gerek
olmaksizin Tirk hukukunda kendiliginden kanun geregi
taninacak ve tim hiikiim ve sonuglarini doguracaktir.

Sozlesme “dogrudan tanima” usulind benimsemis
olmaklabirlikte; S6zlesme’de “dogrudan tenfiz” usulii kabul
edilmemistir. Yine, Sozlesme’nin 24. maddesinde, hukuki
menfaati bulunan herkesin,
akit devlet makamilarindan
alinan bir koruma tedbiri
kararinin  “taninmas!” veya
“taninmamasi”ni diger
akit  devletlerin  yetkili
makamlarindan talep
edebilecegi ve bir “tanima”
veya “tanimama”  karari
alinabilecegi  dlizenlenmig;
ancak talep ile tanima veya
tanimama karari alinmasi
usuli  akit devletlerin ¢
hukuklarina birakiimistir.

Bununlabirlikte S6zlesme'nin

23 Uncl maddesinin ikinci fikrasina gore tanima bazl
durumlarda reddedilebilir. Bu durumlar ozellikle sunlardir;
onlemin, vyargl yetkisi olmayan makam tarafindan
alinmast; onlemin, acil durum haricinde, adli veya idari
yargisal islem baglaminda cocugun dinlenilmesine firsat
verilmeksizin talep edilen devletin temel usul ilkelerini
ihlal edecek sekilde alinmasi halinde; cocugun dstiin
yararl gbz oniinde bulundurularak bdyle bir tanimanin
talep edilen devletin kamu diizenine agikca aykiri olmasi
halinde.

Sbzlesme’nin 51 inci maddesine gore, dkit devletler
arasindaki iligkilerde 1996 tarihli Sozlesme, 5 EKim 1961
tarihli Kiguklerin Korunmasi Konusunda Makamlarin
Yetkisine ve Uygulanacak Kanuna Dair SGzlesme ile 12
Haziran 1902 tarihinde Lahey'de imzalanan Kdgclklerin
Vesayetini Tanzim Eden Sozlesme yerine gecer.

recognition and enforcement provisions of Turkish law is
a “ipso jure” prosedure of recognition. According to this;
where the Convention finds application, all decisions
concerning the protection of the child’s person and
property, such as custody, personal contact with the
child, the administration of the child’s property, taking
of the child under guardianship shall be recognized and
bear all legal consequences in Turkish law ipso jure
(automatically) without any need for recognition or
enforcement.

Although the adoption of the “direct recognition”
procedure is regulated, "Direct enforcement” procedure
is not adopted in the Convention. Again, according to
Article 24 of the Convention, any interested person may
request from the competent
authorities of a Contracting
State that they decide on
the recognition or non-
recognition of a measure
taken in another Contracting
State, but the procedure
regarding  the  demand
and deciding recognition
or non-recognition is left
to the internal laws of the
contracting States.

However, according to the
second pragraph of Article 23
ofthe Convention, recognition
may be refused in some cases. These are especially the
cases; if the measure was taken by an authority that has
notjurisdiction;if the measure was taken, exceptin a case
of urgency, in the context of a judicial or administrative
proceeding, without the child having been provided the
opportunity to be heard, in violation of fundamental
principles of procedure of the requested State; if such
recognition is manifestly contrary to public policy of the
requested State, taking into account the best interests of
the child.

According to Article 51 of the Convention, in relations
between the Contracting States the Convention replaces
the Convention of 5 October 1961 concerning the powers
of authorities and the law applicable in respect of the
protection of minors, and the Convention governing the
guardianship of minors, signed at The Hague 12 june
1902.
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MUSTESAR YARDIMCISI EROL GUNEY AFRIKA CUMHURIYETI'Ni ZIYARET ETTi
DEPUTY UNDERSECRETARY EROL VISITS THE REPUBLIC OF SOUTH AFRICA

Miistesar Yardimcisi Sayin Mustafa Erol baskanligindaki Bakanligimiz heyeti, 19-21 Subat 2018 tarihlerinde Giiney Afrika
Cumbhuriyeti'ne resmf bir ziyaret gerceklestirmistir.

Bakanhgimiz heyeti, ziyaret kapsaminda Gliney Afrika Ulusal Savcilik Makami Direktdrii Sayin Shaun Kevin Abrahams ile
bir goriisme gerceklestirmis; ayrica Gliney Afrika Adalet ve Anayasal Kalkinma Bakanligi ile Uluslararasi iligkiler ve isbirligi
Bakanligi yetkilileriyle bir araya gelmistir.

konularielealinmigveigbirliginingelitirilmesi S
icinyapilabilecekler tzerinde durulmustur.

Ministry’s delegation, headed by Deputy
undersecretary Mr. Mustafa Erol, visited on 19-
21 February 2018 the Republic of South Africa
for official talks.

Within the framework of the visit, Ministry’s
delegation, met Adv. Shaun Kevin Abrahams, National Director of Public Prosecutions of South Africa; the delegation also
met with representatives of the South African Department of International Relations and Cooperation.

In the Negotiations, which were held in a positive atmosphere, the matters of bilateral relations and judicial cooperation
between the two countries were discussed and the parties focused on what could be done to develop bilateral relations.

MUSTESAR YARDIMCISI EROL MOZAMBIK’i ZIYARET ETTI
DEPUTY UNDERSECRETARY EROL VISITS MOZAMBIQUE

Miistesar Yardimcisi Sayin Mustafa EROL bagkanligindaki Bakanlgimiz
heyeti, 21-23 Subat 2018 tarihlerinde Mozambik Cumhuriyeti'ne resmi
bir ziyaret gerceklestirmistir.

Bakanligimiz heyetince, ziyaret kapsaminda Mozambik Adalet ve
Din isleri Bakan Yardimcisi Sayin Joaquim VERISIMO, Mozambik
Bagsavcisi Sayin Beatriz BUCHILI ve Mozambik Yiiksek Mahkemesi
Bagkan Yardimcisi Sayin Adelino Manuel MUCHANGA ile goriismelerde
bulunulmus, ayrica Adalet ve Din igleri Bakanligi Daimi Sekreteri Sayin
Arlindo Alberto LANGA baskanligindaki heyetle toplanti yapiimistir.

ele alinmig ve is birliginin gelistirilmesinin yollari mizakere edilmistir.

Ministry’s delegation, headed by Deputy Undersecretary Mr. Mustafa
Erol,on 21-23 February 2018 paid an official visit to the Republic of Mozambique.

Within the framework of the visit, Ministry’s delegation held talks with Mozambique’s Vice-Minister in the
Ministry of Justice, Constitutional and Religious Affairs, Mr. Joaquim Verissimo, Mozambique’s Attorney-General,
Beatriz Buchili,and Hon. Mr. Justice Adelino Manuel Muchanga, Chief Justice, Supreme Court of Mozambique. The
delegation also met a delegation headed by Arlindo Langa, Permanent Secretary of the Ministry of Justice and
Religious Affairs ...

Negotiations adressed bilateral relations and legal assistance between the two countries, and ways of developing
the cooperation.
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MUSTESAR YARDIMCISI ONER’IN KUZEY KIBRIS TURK CUMHURIYETI'Ni ZIYARETI
DEPUTY UNDERSECRETARY ONER PAYS A VISIT TO TURKISH REPUBLIC OF NORTHERN CYPRUS

Mistesar Yardimcimiz Sayin Cengiz
ONER baskanligindaki Bakanligimiz
heyeti, 21-23 Mart 2018 tarihlerinde
Kuzey Kibris Tirk Cumhuriyeti'ne resmi
| bir ziyaret gerceklestirmistir.

Bakanligimiz heyeti, ziyaret
kapsaminda KKTC icisleri Bakani Sayin
Aysegll Baybars ve KKTC Bassavcl
Yardimcisi  Muavini - Sayin - Ergil
Kizilokgil bagkanhgindaki heyetlerle
gorlsmeler gerceklestirmistir.

Yapilan gériigmelerde; ikili adliiligkilerile Glkelerarasiadliyardimlagma konulariele alinmig ve isbirliginin gelistirilmesi
konusunda mutabik kalinmigtir.

A delegation from the our Ministry headed by Deputy Undersecretary Mr. Cengiz ONER paid an official visit to the Turkish Republic
of Northern Cyprus on 21-23 March 2018.

During the visit, the delegation held meetings with delegations headed by the Minister of Interior of TRNC, Aysegiil Baybars and
the Deputy Chief Public Prosecutor of TRNGC, Ergl Kizilokgil.

Inthe meetings, bilateral relations and judicial cooperation between the two countries were addressed and both parties agreed to
enhance cooperation between their respective countries.

KATAR DEVLETI YARGI HEYETININ ZiYARETI
QATARI JUDICIARY DELEGATION'S VISIT

Katar istinaf Mahkemesi Daire Bagkanlari ve ilk Derece Mahkemeleri
Hakimlerinden olugsan Heyet 18 Nisan 2018 tarihinde Mistesar
Yardimcimiz Sayin Musa Heybet tarafindan kabul edilmistir.

Heyetler arasinda gerceklesen ziyarette, iki Ulke arasindaki adli
isbirligi konularinda fikir alisverisinde bulunulmus ve mevcut iyi
iliskilerindahadagelistirilmesi hususunda goris birligine variimistir.
Ziyaret esnasinda ayrica Katar yargl Heyetine, Turk Yargl Sistemi ve
TUrkiye’de mahkemelerin isleyisi konularinda bilgi verilmistir.

Deputy Undersecretary Mr. Musa HEYBET received the delegation of
Qatari Heads of Department of the Court of Appeals and judges of
the Courts of First Instance on 18 April 2018.

The two delegations exchanged ideas on judicial cooperation and
conveyed mutual wishes to enhance the good relations between their respective countries. A presentation on Turkish
Judicial System and the operation of courts in Turkey to the Qatari Judiciary delegation was also made during the
meeting.
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Adalet Uzman Yardimcisi
Judicial Expert Assistant

cornell Universitesinden (ABD) Milton Leitenberg, 20.
YiizyildakiCatismave Savaslarda Olim’isimlicalismasinda
20. Yuzyilda gerceklesen savaslarda ve i¢ catismalarda
yaklasik 140 milyon insanin hayatini kaybettigini sayisal
verilerle ortaya koymugtur.

Uluslararasl toplumun vicdanini derinden vyaralayan
olaylarin yasanmasinin 6niline gecebilmek amaciyla,
daimi ve bagimsiz bir uluslararasi ceza mahkemesinin
kurulmasi ancak 1990’ yillarin sonunda gerceklesebildi.
Birlesmis Milletler (BM), 1945 tarihli kurucu anlagmasinin
1. maddesinde belirtilen amag ve hedeflere ulasabilmek
adina, kurulmasi planlanan mahkemenin hazirlk
calismalarini yiritme gorevini, 04.12.1989 tarih ve
44/39 sayili Karari ile BM catisi altinda faaliyet gosteren
Uluslararasi Hukuk Komisyonu’na (UHK) vermistir.

Hollanda’nin  Lahey kentinde faaliyetlerini yiriten
Uluslararasi Ceza Mahkemesinin  (UCM) 01.07.2002
tarihinde gerceklesen acilisinda dénemin BM Genel
Sekreteri Kofi Annan, UCM’nin 6nemini su sozlerle ifade
etmistir: ‘Uluslararasi bir ceza mahkemesi beklentisinde
‘evrensel adalet vaadi’ yatiyor. Vizyonumuzun basit ve
ylice amaci budur. Bunun gerceklesmesine yakiniz. Sizden
istedigimiz; insan haklarinin ihlal edilmesinin 6niine
gecmekte kendinize diiseni yapmanizdir. Sadece o zaman,
savas ve catigmalarin masum kurbanlarr adaletin 6rtus
altinda yatabilirler ve kendilerinin de haklari oldugunu ve
bunlarrihlal edenlerin cezalandirilacagini bilebilirler.

Roma Diplomatik Konferansi ve Roma Statiisii (1998)

UHK tarafindan hazirlanan 116 maddeden olusan
taslak metnin muzakereleri, 160 devlet, 33 uluslararasi
kurulug ve 236 hukimet digl 6rglt (NGO) temsilcisinin
katilimiyla 15.06.1998 - 17.07.1998 tarihleri arasinda
italya’nin baskenti Roma’da, UCM'nin Kurulmasina Dair
Birlesmig Milletler Roma Diplomatik Konferansinda
gerceklestirilmistir.

Mizakerelerde, ulusal mahkemeler ile UCM arasinda
muhtemel bir yetki uyusmazliginin dogmasina neden
olmamaya ve Mahkemenin yogun yargi yiki ile karsi
karslya kalmamasi icin yargl yetkisine girecek suclarin
sinirll sayida (numerus clausus) tutulmasina gayret sarf
edilmistir.

In his study “"Deaths in Wars and Conflicts in the 20th
Century” Milton Leitenberg from Cornell University (USA)
presents data that reveals that approximately 140 million
people died in wars and conflicts in the 20th century wars.

The establishment of a permanent autonomous criminal
court that would obviate incidents that deeply wound
the conscience of the international community was only
possible towards the end of the 1990’s. In order to attain
the aims and objectives stated in Article 1 of the 1945
foundational treaty, the United Nations entrusted the
International Law Commission, which operates under the
UN, with the task of carrying out preparatory work of the
prospective court with the decision dated 04.12.1989 and
numbered 44/39.

UN Secretary-General Kofi Annan remarked at the
inauguration of the International Criminal Court (ICC) on
01.07.2002, which has its seat in the Hague, Netherlands,
about the significance of the ICC: “In the prospect of an
international criminal court lies the promise of universal
justice. That is the simple and paramount hope of this
vision. We are close to its realization. We will do our part
toseeitthroughtill the end. We ask you to do your utmost
to ensure that human rights are not violated. Only then
will the innocents of distant wars and conflicts know that
they may sleep under the cover of justice; that they, too,
have rights and that those who violate those rights will
be punished.”

Rome Diplomatic Conference and Rome Statute (1998)

The UN Diplomatic Conference to establish an
international criminal court took place in Rome, with
160 countries, 33 international organizations and 236
non-governmental organizations (NGO) participating in
the negotiations of the draft text which consists of 116
articles, repared by the International Law Commission.

In these negotiations, efforts have been made to limit the
number of offences (numerus clausus) so as not to give
occasion possible jurisdictional dispute between national
courts and the ICCand to preventintense judicial burden.

war crimes, crime of genocide, crimes against humanity,
crime of aggression, drug trafficking, use of nuclear
weapons, crimes against UN personnel and crimes of
terror were addressed during the negotiations. Even
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Savasg suclari, soykirim sucu, insanliga karsi suclar, saldiri
sucu, uyusturucu kacakciligi, niikleer silah kullanimi,
BM personeline kargl islenen suclar ve terdr suclari
muzakerelerde gorislilen sug tipleri olmustur. Uyusturucu
kacakgciligi ve terdr suclarinin da UCM’nin yargi yetkisinde
olmasi gerektigi, icinde Tirkiye’nin de bulundugu dlkeler
tarafindan savunulmussa da Konferansta bu suclarla etkin
micadelenin ulusal mahkemeler eliyle sirdirilmesi
goriist baskin gelmistir.

Miizakereler neticesinde Mahkemenin yargl yetkisinde
olacagi belirtilen 4 suc tipi kabul edilmistir: (@) Soykirim
sucu; (b) insanliga karsi suglar; (c) Savas suclari; (d) Saldiri
Sucu.

13 bolimden olugan 128 maddelik bir metin halinde
katilimcilarin onayina sunulan UCM kurucu anlagmasi

Roma Statis,
17.07.1998 tarihinde
yapilan  oylamada

120 kabul, 21
cekimser ve 7 ret oyu
ile kabul edilmigtir.
Tlrkiye 21 cekimser
lilkeden  biriyken;
Israil, ~ ABD,  Cin,
Yemen, Katar, Irak
ve Libya ise ret oyu
veren Glkelerdir.

Roma Statisu, her ne

kadar 17.07.1998 tarihinde kabul edilmis olsa da, 60’Inci
devlettarafindankabuledildiginedaironaybelgelerinin BM
Genel Sekreterligine sunulmasindan sonraki 60’inci glin{
takip eden ayin ilk glindi yiriirlige girecegi 126. maddede
ifade edilmistir. Bu sartin saglandigl 01.07.2002 tarihi,
UCM’nin zaman bakimindan yargi yetkisinin sinirlarinin
¢izilmesi bakimindan 6nemlidir. Bu tarihten 6nce iglenmis
suclar Roma Stattistinlin kapsami digindadir. Statiye taraf
olmak isteyen devletler, taraf olma iradelerini gosteren
onay belgelerini verdikleri tarihi, 01.07.2002 tarihini veya
sonrasini da UCM'nin yargl yetkisinin baslangici tarihi
olarak belirleyebilme hakkina sahiptirler.

Mahkemenin Yapisi ve isleyisi

Statude cizilen sinirlar icerisinde, hi¢bir kurumdan emir ve
talimatalmaksizin, bagimsizve daimi nitelikte uluslararasi
bir yargilama makami olan UCM’nin vyargilama yetkisi
sinirsiz ve dncelikli degil; ulusal mahkemeleri tamamlayic
yani ikincil niteliktedir. UCM’nin ulusal mahkemeleri

though many countries including Turkey held the opinion
that the ICC should have jurisdiction over drug trafficking
and terror crimes, it was overruled during the conference
with the view that an efficient fight against these crimes
should be carried out by national courts.

Following the negotiations, it was acknowledged that
fourtypes of crime fall within the jurisdiction of the court:
a) the crime of genocide; b) crimes against humanity; ¢)
war crimes; d) crime of aggression.

The foundational treaty, Rome Statute of the ICC, a 128
article text consisting of 13 sections, was submitted to the
approval of the participants and was approved during the
voting on 17.07.1998, receiving with 120 votesin favour,
21 votes abstanting and 7 votes against. Turkey was one
of the many counties that abstained, while Israel, USA,
China, Yemen, Qatar, Iraq and Libya voted against.

Even though the
Rome Statute
was adopted on
17.07.1998, it would
enter into force,
as stated in Article
126, on the first
day of the month
after the 60th day
following the date
on which the 60th
country  deposits
an instrument
ratifying the statute to the Secretary-General of the UN.
The date 01.07.2002 on which requirements were met
is of vital importance in order to determine the limits at
its jurisdiction ratione tempon. Crimes committed before
this date fall outside the scope of the Rome statute. States
that wish to be a party to the Statute have the right to
determine the date on which they deposit an instrument
declaring their decision to be party to the statute, on the
date 0f 01.07.2002 or a later date as the day on which the
jurisdiction of the ICC enters into effect.

Structure and operation of the ICC

As determined by the statute, the ICC is a permanent
autonomous, international court that has the power
to exercise jurisdiction, which is neither limitless nor
privileged, withoutintervention orordersand instructions
from other institutions; the ICC is considered to be
subsidiary to national courts that is to say, it is bestowed
a secondary position. The ICC's subsidiary function to
national courts does neither mean that it may give orders
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tamamlayici iglevi, taraf devletlerin yargi makamlarina
emir ve talimat verebilecegi anlami tagimayacagi gibi,
bir Ust mahkeme veya temyiz mahkemesi olarak hareket
etmesi sonucunu da dogurmayacaktir. Aksi durum
devletlerin egemenlik alametlerinden birinin ihlali
anlamina gelecektir.

Roma Statiisiinde belirtilen bir suc islendiginde, ilk olarak
ulusal mahkemeler devreye girecektir. UCM ancak ulusal
mahkemelerin yargilamalari ileriye tasimaya yonelik
islemlerde bulunmamalari, stirincemede birakmalari veya
islevsiz kilmalari durumunda devreye girebilecektir.

Yargilama vyetkisine giren bir suc ile karsilagildiginda
UcM’nin yargilama mekanizmasini harekete gecirebilmek
icin 3 farkli yol bulunmaktadir. (a) Stattlye taraf devletin
ucM'ye bildirimi, (b) BM Givenlik Konseyi’nin UCM'ye
bildirimi ve () UCM Savcisinin bizzat kendisinin harekete
gecmesi.

Mahkemenin yargi yetkisine giren bir sucun, Stattiye taraf
devlet sinirlari icerisinde veya Statiye taraf herhangi bir
devlet vatandagina kargl Dinyanin herhangi bir yerinde
islenmig olmasi durumunda UCM’nin yargilama yetkisine
sahip olacagl Statlinlin 12.maddesinde diizenlenmistir.

Roma Statlisinlin 13. maddesinde ise, BM Sartinin VIL.
Bolliminde sayilan barigin tehdidi, bozulmasi ve saldiri
fiili durumlarinda, sucun islendigi devlet Statiiye taraf
olmasa dahi, BM Giivenlik Konseyi'nin UCM’ye yapacagl
bagvuru ile UCM Savaisi tarafindan sorusturma iglemlerine
baslanabilmesinin mimkiin oldugu belirtilir.

BM Sartrnin 25. maddesinde, BM (yesi olan her devletin,
BM aGlvenlik Konseyi kararlarini kabul etme ve uygulama
konusunda BMden farkli bir tutum sergileyemeyecegi
belirtilmistir. Dolayistyla, BM Glvenlik Konseyi tarafindan
sorusturulma aciimast icin  UCM’ye bir bildirimde
bulunuldugunda, Roma Statiisiine taraf olmasa dahi
BM dyesi devletlerin UcM’nin adli isbirligi taleplerine
olumlu yaklasmasi BM tarafindan beklenmektedir. Bu
duruma 6rnek olarak BM Glvenlik Konseyi’nin 26.02.2011
tarihli 1970 sayili Karar gosterilebilir. Libya’da islenen
suclarin sorusturulmasinin UCMden istendigi Kararin 5.
paragrafinda, ‘Her ne kadar Roma Statiisiine taraf olmayan
devletlerin Statli baglaminda herhangi bir yikimIGligi
bulunmasa da tim Devletlerin ve ilgili bdlgesel ve
uluslararast organizasyonlarin UCM ve Savcilikla tam
anlamiyla isbirligi yapmasi ¢agrisinda bulunmaktadir.
ifadesi ile BM Glvenlik Konseyi tutumunu agik¢a ortaya
koymaktadir.

and instructions to the judicial authorities of party states,
nor does it mean that it may act as the supreme court or
court of appeals. Otherwise, the sovereignty of states will
be violated.

When a crime listed in the statute is committed, national
courts shall initially be involved. The 1CC will only
intervene where national courts are unable or unwilling
tocarryoutits proceedings. When confronted with crimes
falling within its jurisdiction, there are three paths that
may be taken to prompt the judicial mechanism of the
ICC: a) notification to the ICC made by a state party to the
statute; b) the UN Security Council’s notification to the
ICC; ¢) the prosecutor himself takes action.

Article 12 of the Statute provides that the ICC may exercise
its jurisdiction over a crime if the State on the territory of
which the conduct in question occurred is party to the
Statute or the crime has been committed in any part of
the world against any citizen who is a national of a State
party to the statute.

Article 13 of the Rome Statute states that in cases
of threats to peace, breach of the peace and acts of
aggression provided in Chapter 7 of the Charter of the
United Nations, it is possible to initiate investigations by
the ICC prosecutor with an application submitted by the
UN Security Council even if the state in which the crime is
committed is not a party to the Statute.

Article 25 ofthe Charterofthe UN provides that every State
which is a UN member shall agree to accept and carry out
the decisions of the Security Council in accordance with
the Charter. Hence, when a notification is submitted
to the ICC for the UN Security Council to conduct an
investigation, it is expected by the UN that UN member
States, even if they are not party to the Rome statute,
embrace ICC’'s requests for judicial cooperation. The UN
Security Council’s decision dated on 26.02.2011 and
numbered 1970 can be cited as an example. Paragraph 5
of the resolution states that ICC requests the investigation
of crimes committed in Libya which clearly demonstrates
UNSC's stance, “Although Stateswhich are not party tothe
Statute of Rome are under no obligation in terms of the
Statute, all States and relevant regional and international
organizations are called to fully cooperate with the 1CC
and the Prosecutor’s Office.”

The organizational structure of ICC, which carries out its
activities through its bodies, consists of the Presidency,
Chambers (Appeals Division, Trial Division and Pre-
Trial Division), Office of the Prosecutor, Registry and the
Assembly of Party States.
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Faaliyetlerini organlarl eliyle yerine getiren UCM’nin
teskilat yapisi, Bagkanlik, Daireler (Temyiz Dairesi,
Yargilama Dairesi ve On Yargilama Dairesi), Savcilik, Yaz!
Isleri Biirosu ve Taraf Devletler Kurulu'ndan olusmaktadir.

Yargilama yetkisine giren suc tiplerinin islendiginin
ogrenilmesi durumunda, suca iliskin delillerin toplanmasi
veiddianamenin hazirlanarak, sucun UCM’nin yargi yetkisi
bakimindan kabul edilebilir olup olmadigl ydninden
incelenmesi amaciyla On Yargilama Dairesine (OYD)
sunulmasi islemi UCM Savaisi tarafindan yerine getirilir.
OYD tarafindan kabul edilen ve Yargilama Dairesine (YD)
gonderilen dosya i¢in bir durugma tarihi belirlenir. uCM'de
durugmalar kural olarak ylze kargl (vicahi) ve herkese
acik (aleni) olarak yapilir. ilk oturumda isnat edilen suglar,
sanigaanlayacagidilden okunur, haklariveyikimlilikleri
kendisine bildirilir. Karar, sunulan ve incelenen delillerin
muhakemesi ve
mizakeresi sonrasl
YD hakimlerinin
basit cogunlugu ile
verilir. UCM kararlari,
beraat, mahkimiyet
ile suctan elde edilen
haklar ve mallarin

iadesi seklinde
tecelli  etmektedir.
Statunin 81.

maddesinde, YD tarafindan verilen Kkararin, Statiide
temyize bagvuru hakki sahibi oldugu belirtilen savcl,
mahkdm olan sanik, magdur ve ilgili devlet tarafindan
temyiz edilebilecegi belirtilmistir.

ucM’nin bir diger organi da Mahkemenin yasama organi
olarak faaliyetlerini ylrGten Taraf Devletler Kuruludur
(TDK). Hazirlik Komisyonunun sunacagl tavsiyeleri
degerlendirmek, uygun bulmasi halinde kabul ederek
ylrirliige girmesini saglamak, UCM gorevlilerinin uymasi
gereken kurallari belirlemek, UCM organlarina idari
goriis saglamak, UCM biitcesini kabul etmek, gereken
durumlarda UCM hakimlerinin sayisinin arttiriimasina
kararvermek TDK’nin en temel gorevleridir.

Statiiye taraf olmayan devletlerin de gozlemci sifati
ile katilabildikleri ve Statiiye taraf her bir devletin
temsilcisinin birer oy hakkinin bulundugu TDK toplantilari,
yilda bir kez Birlesmig Milletler Genel Merkezi (New York)
veya Mahkeme merkezinde (Lahey) gerceklestirilir. Her yil
diizenlenen TDK toplantisinin 16°ncist en son 4-14 Aralik
2017 tarihleri arasinda diizenlenmis, Toplantiya Statiye
taraf 123 devlet temsilcisi ile gbzlemci devlet ve sivil
toplum 6rgutleri temsilcileri katimigtir.

In cases where it is understood that crimes that fall
within its jurisdiction have been committed, it is the
duty of the ICC Prosecutor to gather evidence and file an
indictment, and present it to the Pre-Trial Division (PTD)
to evaluate whether the crime falls under the jurisdiction
of the ICC or not. A date for a hearing is arranged for the
file thatis approved by the PTD and submitted to the Trial
Division. As a rule, hearings at the ICC are conducted face
toface and are open to the public. In the first hearing, the
accused isinformed, in a language which he understands,
of the nature of the accusation against him, his rights
and obligations. The decision is finalized by the simple
majority of the Trial Division Prosecutors following the
discussion and negotiation on evidence presented. 1CC
rulings are manifested as acquittal,imprisonment as well
as return of rights and assests attained from the crime.
Article 81 of the
statute provides
that (the decisions
finalized by the
Trial Division) the
Prosecutor who
has the right to
make an appeal,
the accused who is
convicted the victim
or the relevant state
has the right to appeal against the decision of the Trial
Division.

Another organ of the ICC is the Assembly of State Parties
(ASP) which conducts its activities as the legislative
body of the Court. The ASP is tasked with evaluating the
proposals presented by the Preliminary Commission,
ensuring that it enters into force by approving it when
found suitable, determining the rules that ICC employees
must abide by, providing administrative review to ICC
organs, accepting the budget of the ICC, increasing the
number of ICC judges when necessary.

The ASP meeting, where States that are not party to
the Statute may take part as observers and where each
State Party representative receives one vote, is held once
a year at the headquarters of the United Nations (New
York) or at the seat of the Court (The Hague). The 16th
annual meeting of the ASP was held on 4-14 December
2017, with the participation of 123 state representatives
from Statute Parties in addition to observer states and
representatives from non-governmental organizations.
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ULUSLARARASI CEZA HUKUKUNDA TRANSFER OF THE SENTENCED PERSONS
HUKUMLULERIN NAKLI IN INTERNATIONAL CRIMINAL LAW

Glndmizde, devletlerin kendi sinirlari icinde bulunan yabancilarin sug isleme oranlarinin
artmast sonucu hiikimlilerin devletlerarasi nakli muessesine daha fazla ihtiyag
hissedilmektedir.

Kitapta, hiikimlGlerin devletlerarasi naklinin temel ilkeleri cercevesinde, konuyu
diizenleyen Tirkiye’nin taraf oldugu iki ve cok tarafii sézlesmeler degerlendirilmis
ve suclularin iadesi, sorugturma ve kovusturmanin aktariimasi ve adli yardimlasma
karsilastiriimali olarak anlatiimigtir.

Ayrica, karsilagtirmali hukukta, 6zellikle Avrupa Birligi Glkelerinde ve Amerika kitasinda
hikimlilerin nakline iliskin yapilan degerlendirilmeler aktariimig ve adli isbirligine katki
saglayan uluslararasi drgitlerle ilgili aciklamalara yer verilmistir.

Nowadays, as a result of increase of the crime rates of foreigners within countries borders, there is a
growing need for the interstate transfer of the sentenced persons.

In the book, in the framework of the fundamental principles of interstate transfer of the sentenced persons, bilateral and
multilateral agreements regulating the issue to which Turkey is a party were evaulated and extradition, transfer of proceeding
and inquirement and judicial assistance are explained comparatively.

In addition, the assessments on the transfer of the sentenced persons in comparative law, especially in the European Union
countries and in America, have been expressed and explanations on international organizations contributing to judicial
cooperation are included.

CEZA HUKUKUNDA APPLICATION RATIONE LOCI
YER BAKIMINDAN UYGULAMA IN CRIMINAL LAW

Kitapta, ceza hukuku kurallarinin yer bakimindan uygulanmasina iligkin genel kabul
goren ilkeler (Ulkesellik ilkesi, Faile Gore Kisisellik ilkesi, Magdura Gore Kisisellik
ilkesi, Koruma ilkesi ve Evrensellik ilkesi) 5237 sayili Tlirk Ceza Kanunu hikimleri
cercevesinde incelenmigtir.

Bu dogrultuda, 5237 sayili Tlrk Ceza Kanunu, Avrupa insan Haklari Szlesmesi,
Ceza Yargilarinin Milletlerarasi Degeri Konusunda Avrupa Sézlesmesi ve 6706 sayili
Cezai Konularda Uluslararasi Adli isbirligi Hakkinda kanun kapsaminda Ne Bis In Idem
ilkesi hakkinda degerlendirmelere yer verilmistir.

Kitapta ayrica, llke sinirlari diginda islenmig bir su¢ nedeniyle birden fazla devlet arasinda
¢ikan yetki uyusmazliklarinin ¢6ztimi konusu da ele alinarak, bu cercevede adli yardimlagma,
suclularin iadesi, kovusturmanin aktariimasi ve infazin aktariimasi konularina deginilmistir.

In the book, the generally accepted principles on ratione loci application of criminal law rules (Jurisdiction based on the
territoriality Principle, Jurisdiction based on the active personality principle, Jurisdiction based on the passive personality
principle, Jurisdiction based on the protection principle, Universal jurisdiction) have been examined within the framework of
the provisions of the Turkish Penal Code numbered 5237.

Accordingly, the book includes evaluations on the principle at “ne bis in idem” in the scope of the the Turkish Penal Code No.
5237, the European Convention on Human Rights, European Convention on the International Validity of jJudgments and the
Law on International Judicial Cooperation in Criminal Matters No. 6706.

The book also discusses the resolution of the conflict of jurisdiction between two or more states due to a crime committed
outside the borders of the country, and discusses issues in this context such as judicial assistance, extradition, transfer of
proceeding and transfer of execution.

INTERNATIONAL LAW BULLETIN | 47 |



UHDIGMpen

FROM THE DIRECTORATE GENERAL
FOR INTERNATIONAL LAW AND FOREIGN RELATIONS (UHDIGM)]

YENi GOREVE BASLAYANLAR

Daire Bagkani Hakan TOPUCAR,

Tetkik Hakimi Berna Ozcan GENG,

Tetkik Hakimi Ozder KAR,

Tetkik Hakimi Muhammet YILDIZ,

Tetkik Hakimi Taha Emre BASBAY,

Tetkik Hakimi Mustafa OZALP,

Tetkik Hakimi Levent CONI,

Tetkik Hakimi Mehmet Salih AZ,

Zabit Katibi Nesibe KARAGOZLU,

Bilgisayar isletmeni Songiil APAYDIN,
Memur Fadime BALKIS,

Zabit Katibi Meryem Giindes SIMSEK,

Zabit Katibi Meliha OKTAY,

infaz Koruma Memuru Ali YILDIRIM,

infaz Koruma Memuru Oznur OZDEMIR,
Infaz Koruma Memuru Cenap AKYILDIZ ,
Sozlegmeli Zabit Katibi Esma Bugra SEYREK,
S6zlesmeli Zabit Katibi ismail Hakki AYDIN,

YURTDISI GOREVi SONA ERENLER

Tetkik Hakimi Seda Tiirkan Manav DURSUN Avrupa insan
Haklari Mahkemesinde Secondee gorevini,

Tetkik Hakimi Emrah OZKAN yurtdisi dil egitimini
tamamlamig ve Genel Midirligiimiizde
tekrar goreve baslamiglardir.

Arkadaglarimiza hos geldiniz der,
gorevlerinde basarilar dileriz.

NiKAH - DUGUN
Memur Nesibe KARAGOZLU 28.01.2018 tarihinde
Cafer OZMEN ile evlenmistir.

Kendisine 6mur boyu mutluluklar dileriz.

Sozlesmeli Zabit Katibi Bekir TASPINAR,
Sozlesmeli Zabit Katibi Muhammed GOKDEMIR,
Sozlesmeli Zabit Katibi Ramis Raif DEMIRTAS,
Sozlesmeli zabit Katibi Mehmet DOGAN,
Sézlesmeli zabit Katibi Gdzde Nur TUMAY,
S6zlesmeli zabit Katibi Mcahit CEBE,

Memur Ayse Neslihan KOKCU,

S6zlesmeli zabit Katibi Erding GULTEKIN,
Sozlesmeli Zabit Katibi Hicran KUYUCU,
Sozlesmeli Zabit Katibi Yusuf Enes KARACOR,
Sozlesmeli Zabit Katibi Gamze ULU,

Sozlesmeli Zabit Katibi Aliye KARACA,

Zabit Katibi Ulag Vural DURLANIK,

Zabit Katibi Fatma YILMAZ,

Zabit Katibi iclal Zeybek CETINKAYA,

Zabit Katibi Baris Can EKER

Genel MUdurliiglimUzde goreve baslamislardir.

Arkadaslarimiza hos geldiniz der,
yeni gorevlerinde basarilar dileriz.

THOSE WHO RETURNED FROM FOREIGN MISSION

Rapporteur Judge Seda Trkan Manav DURSUN appointed as
Secondee to the European Court of Human Rights,

Rapporteur Judge Emrah OZKAN concluded
his language training abroad and returned
to the Directorate.

We take this opportunity to welcome them and wish them
success in their posts.

WEDDING

Public servants Nesibe KARAGOZLU and Cafer OZMEN got
married on 28.01.2018.

We wish them a lifetime of happiness.

ULUSLARARASI HUKUK BULTENI
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THOSE WHO RECENTLY JOINED THE MINISTRY

Head of Department Hakan TOPUCAR,
Judge Rapporteur Berna Ozcan GENC,
Judge Rapporteur Ozder KAR,

Judge Rapporteur Muhammet YILDIZ,
Judge Rapporteur Taha Emre BASBAY,
Judge Rapporteur Mustafa OZALP,

Judge Rapporteur Levent CONI,

Judge Rapporteur Mehmet Salih AZ,

Court Clerk Nesibe KARAGOZLU,

computer Operator Songiil APAYDIN,
Public Servants Fadime BALKIS,

Court Clerk Meryem Giindes SIMSEK,

Court Clerk Meliha OKTAY,

Correction Officer Ali YILDIRIM,

Correction Officer Oznur OZDEMIR,
Correction Officer Cenap AKYILDIZ,
Contracted Court Clerk Esma Busra SEYREK,
contracted Court Clerk ismail Hakki AYDIN,

BASKA GOREVE ATANANLAR
Tetkik Hakimi Tamer SOYSAL Malta’ya Secondee olarak,

infaz ve Koruma Memuru Birol YAMAR memur olarak
asli gorev yerine,

Zabit Katibi Mehmet CAM memur olarak Bilgi islem Daire
Baskanligindaki gdrevine atanmiglardir.

Arkadaslarimiza yeni gdrevlerinde basarilar diliyoruz.

EMEKLIYE AYRILANLAR
Bilgisayar isletmeni Giilnaz ALTUN emekliye ayriimistir.

Kendisine hayirli olsun diyor, mutlu giinler diliyoruz.

Contracted Court Clerk Bekir TASPINAR,
Contracted Court Clerk Muhammed GOKDEMIR,
Contracted Court Clerk Ramis Raif DEMIRTAS,
contracted Court Clerk Mehmet DOGAN,
contracted Court Clerk Gozde Nur TUMAY,
Contracted Court Clerk Miicahit CEBE,

Public Servants Ayse Neslihan KOKCU,
Contracted Court Clerk Erdin¢ GULTEKIN,
Contracted Court Clerk Hicran KUYUCU,
Contracted Court Clerk Yusuf Enes KARACOR,
Contracted Court Clerk Gamze ULU,
Contracted Court Clerk Aliye KARACA,

Court Clerk Ulas Vural DURLANIK,

Court Clerk Fatma YILMAZ,

Court Clerk iclal Zeybek CETINKAYA,

Court Clerk Baris Can EKER have been appointed to the
General Directore.

We take this opportunity to welcome them and wish them

success in their new posts.

ASSIGNED TO OTHER POSITIONS

Rapporteur Judge Tamer SOYSAL appointed as Secondee in Malta,

Correction Officer Bilal YAMAR returned to his principal place of

assignment as public servant,

Court Clerk Mehmet CAM appointed as public servant to
Department of Information Technologies.

We wish them success in their new posts.

RETIRED PERSONNEL
computer Operator Giilnaz ALTUN have retired.

We congratule them and wish them happiness.
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