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From The Editor

Degerli Okuyucular,

Turkiye 15 Temmuz 2016 tarihinde, Silahli
Kuvvetlerimizin iginde yuvalanmis FETO mensubu
bir grubun darbe girisimine maruz kaldi. Ancak Sayin
Cumbhurbaskanimizin ve Hikimetimizin kararlt
tutumunun yansira aziz milletimizin kenetlenerek
devletine ve demokratik iradesine sahip ¢tkmasiyla bu
hain tesebbus bertaraf edilmistit.

Bu algak girisimin ardindan, Devletimizin biitiin
kurumlarinda ¢alisan FETO mensuplarinin benzer
ihanetlerinin 6nlenebilmesi ve bunlarla daha etkin bir
sckilde miicadele edilebilmesi i¢in i¢ ayligina
olaganistli hal ilan edilmistir. Bu ¢ercevede, Avrupa
Insan Haklar1 Sozlesmesinden (AIHS) kaynaklanan
hak ve Ozgurliklere iligkin yukamlilikleri askiya
alabilmeye imkan taniyan 15. madde devreye
sokulmustur.

Béylesine kritik gelismelerin devam ettigi bir
strecte cikardigimiz bu sayida yer verdigimiz yazilarla,
darbelerin uluslararast hukuk acisindan durumunu ele
almanin ve AIHS'nin 15. maddesinin devreye
sokulmasinin kapsami ve sonuglart hakkinda bilgi
vermenin faydalt olacagini umuyoruz. Yine Genel
Miudurligimtzin faaliyet alaniyla ilgili olan ve
Ulkemiz agisindan giincel nitelikteki bazt sézlesme ve
ek protokollere iliskin bilgi verici yazilar da Bulten'in
bu sayisinda yer alan konular arasinda.

Son olarak bu sayimizda, Genel Mudirligi-
miziin en yogun is hacmine sahip birimlerinden biri
olan "Ceza Istinabe ve Tebligat Biirosunu" sizlere
tanitiyoruz. Bu yeni uygulamaya bundan sonraki
saytlarimizda da devam edecek ve ileride
yayinlayacagimiz her bir sayida Genel
Mudirlugimizin bir birimini sizlere tanitmaya
calisacagiz.

Bulten'e katkt yapan degetli calisma arkadas-
larimiza, yogun tempo ve is giindemleri arasinda, yazt
hazirlamak ic¢in ayirdiklart zamandan dolayt ¢ok
tesekkiir ediyoruz. Gelecek sayimizda gorismek
tmidiyle. ..

Dear Readers,

On 15 July 2016, Turkey was exposed to, a coup
attempt of a group of FETO (Fetullahist Terrorist
Organization) members sneakingly organized
within our Armed Forces. However; this treacherous
attempt was defeated thanks to the decisive attitude
of the esteemed President of the Republic and the
Government, as well as due to the fact that our
glorious nation united together and protected their
State and democratic will.

After this sneaky attempt, state of emergency
was declared for a period of three months so as to
prevent similar betrayals of the FETO members
working in all of the institutions of Turkey and to
fight against these members more effectively. In this
framework, article 15 which allows suspending the
obligations concerning the exercise of the rights and
freedoms laid down in European Convention of
Human Rights (ECHR) was implemented.

By the articles in this issue which is prepared in
a period when such critical events occur, we hope
that it will be useful to consider the coup d'états with
regard to international law and to inform
concerning the scope and results of implementing
article 15 of ECHR. Besides, informative articles
concerning some conventions and additional
protocols which fall in the activity area of our
Directorate General and are current with regard to
Turkey are among the subjects of the articles of this
Bulletin issue.

Lastly, in this issue, we introduce "the Bureau
of Criminal Rogatory and Service of Documents"”
which is one of the bureaus that have the most
intensive work load in our Directorate General.
This new implementation will be continued in the
following issues and in each issue, we will try to
introduce a unit of our Directorate General.

We would like to thank our dear co-workers
contributing to the Bulletin within their busy work
agenda for allocating their precious time to draft the
articles. We hope to see you in our next issues...




-y

Dr. Harun MERT
Genel Midur

Director General

15 Temmuz 2016 gecesi Turkiye hain bir darbe
tesebbisiine maruz kaldi. Turk Silahli Kuvvetleri icinde uzun
yillardir yuvalanmis Fetullahgt Terér Orgiitii (FETO) mensubu
askerler tarafindan gergeklestirilen darbe tesebbiisii sirasinda
Ankara'da Cumhurbagkanlig: Killiyesi, Tirkiye Buyik Millet
Meclisi, Milli Tstihbarat Teskilatt, Polis Ozel Harekat Merkezi ve
Ankara Emniyet Mudirligh binast gibi stratejik 6nemi haiz
binalar savas ucaklariyla bombalands, bu mekanlarin cevresinde
toplanarak darbeyi protesto eden sivil halkin tzerine darbeci
askerler tarafindan yerden ve helikopterlerden ates acildy, tanklar
halkin {izerine siiriildii. Istanbul'da Bogaz Képrisinii trafige
kapatan askerler képrii girisinde toplanan sivillerin tizerine ates
actt, Cengelkdy ve Sarachane gibi ¢esitli semtlerde vatandaslar
darbecilerin saldirisina ugradi. Bazi televizyon kanallari
darbeciler tarafindan isgal edilerek, yayin yapmalart engellendi.
Marmaris'te Cumhurbaskanimizin tatilini ge¢irmek icin
bulundugu otele baskin dizenlenerck suikast girisiminde
bulunuldu.

Darbe mitegebbislerinin bu saldirilart sonucunda 55'i
polis olmak tzere 246 kisi sehit olurken, 2000'den fazla kisi de
yaralandi.

Darbe tesebbusit Cumhurbaskanimizin, Hikimetimizin
ve Yargt kurumlarimizin kararli durusu, tim siyasi partilerin,
sivil toplum kuruluslarinin ve medyanin ortak tavr ile Emniyet
birimlerinin ve 6zellikle halkimizin tlkesine ve devletine cant
pahasina sahip c¢ikmast sonucu basarisizlikla sonugland:.
Darbeci askerlerin ve darbe destekgilerinin pek ¢ogu gézaltina
alinip tutuklanirken, bir kismi da gesitli yollardan yurt disina
kacti. Boylece Turkiye'de ilk kez bir darbe tesebbust sivil
yoneticilerin ve halkin direnisi karsisinda akim kalds.

Turkiye'nin icinde bulundugu boylesine hassas bir stregte,
Avrupa Birligi (AB) tyesi devletler basta olmak tizere, Amerika
Birlesik Devletleri ve diger bati tlkelerinin darbe karsisindaki
sessiz tutumu dikkatleri cekti. Darbe tesebbistunt actk bir
sekilde kinamalari beklenen AB liderleri, ilk actklamalarinda
belirsiz tavirlar sergilediler. Bunun da Otesinde AB
Komisyonu'nun Genislemeden Sorumlu tyesi Johannes Hahn
gibi, Turkiye'nin darbecilere karst gésterdigi mesru mucadeleyi
elestirme yolunu secenler oldu.

-

15 TEMMUZ DARBE TESEBBUSU KARSISINDA

BATININ DUYARSIZLIGI

APATHY OF THE WEST TOWARDS JULY 15 COUP ATTEMPT

On the night of 15 July 2016, Turkey experienced a
treacherous coup attempt. During this coup attempt which
was conducted by Fetullahist Terrorist Organization (FETO)
member soldiers who had been nested in Turkish Armed
Forces for long years, strategically important buildings such
as Presidential Complex, Turkish Grand National Assembly,
National Intelligence Organization, Police Special
Operations Center and Ankara Police were bombed, coup
plotter soldiers opened fire on the ground and from
helicopters against the civilians who gathered around those
buildings protesting the coup attempt, tanks were driven
against the people. Having closed the Bosporus Bridge of
Istanbul to traffic, soldiers opened fire to the civilians who
gathered at the entrance of the bridge. People were attacked
by the coup plotters in various districts such as Cengelkdy
and Sarachane. Some television channels were occupied by
the coup plotters and prevented from making broadcasts.
Assassination attempt was made by raiding to the hotel in
Marmaris where our President stayed for his vacation.

At the end of these attacks of the actors of the coup
attempt, 246 citizens were martyred - 55 of them were police
officers —andmore than 2000 citizens were injured.

Coup attempt failed thanks to the firm attitude of our
President, Government and Judicial Institutions, common
reaction of all political parties, non-governmental
organizations and the media and of course to the protection
of our country and state by our people at the cost of their
lives. Many of the coup plotter soldiers and their supporters
were taken into custody and arrested while some of them fled
to abroad by various ways. Thus, for the first time in Turkey, a
coup attempt failed before the resistance of civilian
administrators and the people.

During such a critical process experienced by Turkey,
European Union (EU) member states being in the first place,
silent attitude of United States of America and other western
countries before this coup attempt drew the attention. EU
leaders who were expected to explicitly condemn this coup
attempt, displayed uncertain attitude in their very first remarks.
Beyond this, we have even witnessed those such as Johannes
Hahn - the Commissioner for European Neighborhood Policy
and Enlargement Negotiations- who resorted to criticize the
legitimate struggle of Turkey against the coup plotters.

Some western international institutions such as Amnesty
International and Human Rights Watch criticized the detention
and arrest of coup plotters and asserted false allegations that
these persons were tortured and mistreated, instead of
condemning the coup attempt which cost the lives of 246 people.
Western media also ignored the real significance of the coup
attempt in Turkey and reflected the incidents to the world public
opinion in a manner creating a perception to the detriment of
Turkey.

Among western administrators, none of them exhibited a
clear attitude before the coup attempt with a few exceptions like
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Dr. Harun MERT

15 TEMMUZ DARBE TESEBBUSU KARSISINDA BATININ DUYARSIZLIGI

Uluslararast Af Orgiitii ve Insan Haklart {zleme Orgiitii
gibi batt merkezli bazi uluslararast kuruluglar da 246 insanin
hayatina mal olan darbe tesebblsuni kinamak yerine,
darbecilerin g6zaltina alinmasint ve tutuklanmasini elestirdiler,
bu kisilere iskence ve kot muamelede bulunuldugu seklinde
astlsiz iddialarda bulundular. Batt medyasi da Tturkiye'deki darbe
girisiminin gercek mahiyetini gérmezden gelerek, olaylari diinya
kamuoyuna Tirkiye aleyhine bir algi olusturacak sekilde yansittt.

Batili yoneticilerden, Avrupa Konseyi (AK) Genel
Sekreteri Thobjorn Jagland ve Tsvec eski Basbakant Carl Bildt
gibi birka¢ istisna disinda darbe tesebbiisii karsisinda agik tavir
alan pek olmadi.

Bildt yazdigt bir makalede AB yoneticilerinin, aday tlke
olan Tirkiye'nin anayasal dizenine karst yasadigt en agir tehdit
niteligindeki darbe tesebbiisiinii kinamak yerine, FETO'yu
devletten temizlemeye yonelik alinan 6nlemleri sorgulamasini
clestirerek “Avrupa, 6zellikle darbenin kendisiyle baglt konulara
yaklasimini gézden gegirmezse ahlaki otoritesini kaybetme
riskiyle karsi karstya kalir.” ifadesini kulland.

Jagland da Agustos ay1 basinda Ttirkiye'ye gerceklestirdigi
ziyaret sonrasinda Norveg televizyonuna yaptigl aciklamada
“Chatlie Hebdo ve Avrupa'da diger saldirilardan sonra, bunlarin
hepimize karst yapilan saldirilar oldugunu soyledik. Ancak
Turkiye'de 250 insan 6lmesine ragmen Turkler, hi¢ kimsenin
yanlarinda olmadigt duygusundalar. Ulkedeki muhalefet
Turkiye'ye gosterilen yetersiz destegin Avrupa'yi, Turkiye'deki
gelismelerde sadece seyirci konumuna getirmesinden endiseli”

dedi.

Her firsatta demokrasi, insan haklart ve hukukun
dstinligli gibi degerleri dillerinden distirmeyen batilt
yoneticilerin bir terér 6rglti tarafindan ve terdr fiillerine
basvurulmak suretiyle gergeklestirilen darbe tesebbusi
karsisindaki bu yaklasimlari, batinin séz konusu degerleri
savunmadaki samimiyetinin Turkiye'de de ciddi sekilde
sorgulanmasina yol act.

Darbe tesebblisiiniin bastirilmast ve Turk milletinin
iktidartyla muhalefetiyle darbe karsisinda kenetlenmesinin
ardindan, AB ve AK'den ve bu kuruluglara tiye devletlerden geg
de olsa Tirkiye'ye st diizey ziyaretler gelmeye basladi. AB
Parlamentosu Drs liskiler Komitesi Baskant Elmar Brok gibi
bazt politikactlar 15 Temmuz darbe tesebbiistinii kinamadiklar
icin pismanliklarini dile getirdiler.

15 Temmuz'dan sonra baslatilan sorusturmalarda elde
edilen deliller, darbe tesebbiisinin FETO'niin kurucusu ve
yoneticisi Fetullah Giilen'in emir ve talimatlart dogrultusunda,
bahse konu 6rglite mensup askerler tarafindan
gerceklestirildigini actkea ortaya koydu. Batili liderler de aradan
gecen zaman icinde bu gercegi kabul etmeye basladilar.

Darbe tesebblstuntn vahametinin ve kimler tarafindan
gerceklestirildiginin bu sekilde anlasilmasindan sonra, Batilt
devletlere diisen, darbecilerle ve FETO, PKK gibi teror
orgutleriyle miicadelesinde Turkiye'ye samimi bir sekilde destek
olmaktir. S6z konusu devletler bu 6rgiitlerin kendi tilkelerindeki
faaliyetlerini engellemeli, ayrica Turkiye'den kagan darbecilerin
ve diger 6rgiit mensuplarinin iadesi konusunda olumlu bir tavir
sergilemelidirler. Ter6riin sadece bir devleti degil, tim
uluslararast toplumu tehdit ettigi bir dénemde, terérizme karst
uluslararasi igbirliginin geregi de budur.

ULUSLARARASI HUKUK

Thobjorn Jagland -Secretary General of Council of Europe-
and former Prime Minister of Sweden Carl Bildt.

Bildt, in an article, criticized the fact that the EU
administrators questioned the measures of Turkey, a
candidate country, to clear the FETO away from the State,
instead of condemning the coup attempt which was the most
severe threat to the constitutional ovder of Turkey and stated
that “If Europe does not review its approach especially on the
issues with regard to the coup related with itself, it would face
the riskto lose its moral authority .

Jagland, after his visit to Turkey in August, stated in his
speech on Norwegian television that “Following the Charlie
Hebdo attack and the other attacks in Europe, we stated that
those attacks were against us all. However, even though 250
people died in Turkey, Turkish people feel that no one is by
them. The opposition in Turkey concerns that the lack of
support to Turkey brings Europe a mere spectator position
with regard to the incidents in Turkey”a mere spectator
position withregard to the incidents in Turkey .

This attitude of Western administrators who keep on
mentioning the values such as democracy, human rights and
rule of law in every occasion with respect to the coup attempt
which was conducted by a terrorist organization through
terrorist acts caused Turkey to question seriously their
sincerity on defending these values.

Following suppression of coup attempt and gathering of
Turkish nation with the government and opposition against
the coup attempt, late high level visits were paid to Turkey
from member countries of EU and the Council of Europe.
Some politicians such as Elmar Brok, the Chairman of the
European Parliament Committee on Foreign Affairs
expressed their regrets for not having condemned the coup
attempt on 15th July

The evidence obtained through the investigation
initiated after 15th July explicitly indicated that the coup
attempt was carried out by the Fetullahist soldiers under the
instructions and orders of Fetullah GULEN, the founder and
leader of FETO. Western leaders started to accept this truth
inthe elapsedtime.

After the seriousness of the coup attempt and who
carried out it is understood, what Western countries should
do is to support sincerely Turkey in its fight against the coup
plotters and terrorist organizations such as FETO and PKK.
These countries should prevent the activities of these
organizations within their territories and also should adopt a
manner for the extradition of coup plotters and other
members of the organization escaping from Turkey. In a
period when the terrorism threatens not only one country, but
all of the international public, the cooperation against
terrorism requires this.

On the other hand, EU and the Council of Europe
should quit evaluating Turkey, in the evaluation reports on
human rights and independency of the judiciary, under the
effect of lobbyist propaganda of FETO or PKK and start to
evaluate under accurate and objective criteria. There is no
doubt that such an attitude would bring about the opportunity
to open new and more positive pages in the relations between
Turkey and Europe/Western world.
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15 Temmuz Gecesi TBMM’de Konusan BOZDAG:
Bomba da atsaniz buradayiz

Ne yaparsaniz yapin huradayiz

BOZDAG adressed to the Turkish Grand National Assembly

in the night of 15th July:

Even if you throw homhs we are here
We will stand here whatever you do

Darbe girisiminin gerceklestirildigi 15 Temmuz gecesi milletvekilleri
ve bakanlar TBMM’de toplanmistir. Toplant: sirasinda meclis
bombalanmaya basladiginda bazi milletvekillerinden siginaklara inelim,
meclisi bosaltalim teklifleri dile getirilmistir.

Adalet Bakani Bekit BOZDAG, meclis bombalanitken meclisi
bosaltma ve siginaklara inelim tekliflerine karsilik: “Bizim burada
yapacagimiz sey burada 6lmektir” diyerek mecliste kalinmast gerektigini
belirtmistit.

Ardindan s6z isteyerek kirstude, darbe girisiminde bulunanlarin
milletin huzurunda, milletin yargisinda hesap vereceklerini agik¢a ifade
etmistir.

Konusmasinin sonunda, “Bomba da atsaniz buradayiz, ne
yaparsaniz yapin buradayiz.” seklinde sozleriyle millet iradesine sahip
cikacaklarini vurgulamustir.

BOZDAG, meclisin kapatilip bosaltilmast halinde milletin
meydanlara gelmeyecegini, meclisin korkup kactigint diisinecegini, gitmek
isteyenin gidebilecegini; ancak burada yapilmasi
gerekenin meclise ve milli iradeye sahip cikiarak \
mecliste kalinmasi oldugunu ve kendilerinin

—f5

In the night of the 15th July, the Parliamentarians and the Ministers
gathered in the Parliament. During the meeting, the Parliament was started
to be bombed and thus some of the parliamentarians offered to get down
the shelters and vacate the parliament.

Minister of Justice Bekir BOZDAG stated, in response to the offer
to vacate the Parliament and to get down the shelters, that: "What we have
to do here s to die under this roof."

Then he got the floor and clearly stated that the ones who attempted
the military coup would account for before the nation, before the courts of
the nation.

Atthe end of the speech, he emphasized that they would protect the
will of the nation with his words that "Even though you throw a bomb, we
are here; we will be here whatever youdo".

Mr. BOZDAG expressed that if the Parliament had been vacated
and closed down, then the nation would not go out the streets, they would
think the patliamentarians were scared and run away; the ones who wanted
to leave were free to leave; however, what was to be done there was to
protect the Parliament and the national will and to stay in the Parliament
and they would stay in there until they die.

INTERNATONAL LAW
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ADALET BAKANI BEKIR BOZDAG’IN
15 TEMMUZ DARBE GIRISIMI
SONRASI GELISMELERE DAIR
BASIN ACIKLAMASI

PRESS RELEASE BY MINISTER OF JUSTICE
BEKIR BOZDAG REGARDING THE
DEVELOPMENTS AFTER THE

15 JULY COUP ATTEMPT

Uluslararast Af Orgiitii'niin 24 Temmuz 2016 tarihinde yaptig1 agiklamada, iilkemizde vuku bulan darbe girisimi sonrast

yapilan gozalti uygulamalari kapsaminda zanlilara iskence ve kotii muamele yapildigt yéniinde gergek dist mesnetsiz iddialara
yer verildigi goralmistiir.

Agiklamada Tiirkiye Insan Haklari Kurumunun kaldirildigi ve bu konuda inceleme yapacak herhangi bir kurumun
olmadiginin belirtilmesi, Af Orgiitiiniin Tiirkiye'deki gelismelerden habersiz oldugunu gostermekredir. Zira, Tiirkiye Insan
Haklari Kurumu yeniden yapilandirilmis, Tiirkiye Insan Haklar1 ve Esitlik Kurumu olarak yetkisi genisletilmis ve faaliyetlerine
devam etmektedir.

Diger taraftan, gozaltina alinanlara yonelik iskence iddialar1 kesinlikle gercegi yansitmamaktadir. Gozaltina alinan kisilerin
yakalanma anindaki ve goézalti siirecindeki saglik durumlart ilgili mevzuat dogrultusunda hekim kontroliine tabi
tutulmakeadir. Kald: ki Turkiye iskenceye sifir tolerans politikasinin bir sonucu olarak iskence sugu igin zamanasimini
kaldirmis diinyadaki ender iilkelerden biridir.

Gozaltina alinan kisilerin hepsinin tutuklamaya sevk edilmesi ya da tutuklanmast s6z konusu olmayip olaya karismayan
kisiler serbest birakilmiglardir.

Tiirkiye Cumhuriyeti Devletinin kendisine karsi tehdit oldugunu baslattigi kanli darbe girisimiyle de gosteren FETO'ye
karsi demokratik reflekslerini gostermesi en dogal hakkidir. Kamusal kurumlara kiimelenmis bu illegal yapiyla miicadele
kapsaminda baslatilan adli ve idari sorusturmalar hukuk kurallar: igerisinde yiiriitiilmektedir.

Kamuoyuna saygtyla duyurulur.

It has been observed that many unsubstantial and unfounded allegations that the suspects who were taken into custody
after the coup attempt taking place in our country have been tortured and ill-treated are maintained in the news published by
the Amnesty International (“the AI”) on 24 July 2016.

Itis stated in the news in question that the National Human Rights Institution of Turkey was abolished and that therefore,
there is currently no institution to make an inspection in this respect. This explanation shows that the Amnesty International is
unaware of the developments taking place in Turkey. Indeed, the National Human Rights Institution of Turkey has been re-
structured and its powers have been extended. This Institution continues carrying out its activities under the name of the
Human Rights and Equality Institution of Turkey.

On the other hand, the allegations that detainees are exposed to torture do not absolutely reflect the truth. In the light of the
relevant legislation, the detainees' states of health, both at the time of their arrest and under the custody period, are subject to
control by the doctors. Furthermore, Turkey is one of the few countries abolishing the statutory limitation in respect of the
offence of torture by virtue of its policy of zero tolerance for torture.

All persons taken into custody were not requested to be detained on remand or were not detained on remand, and those
who had notinvolved in the incident were released.

The democratic reactions shown by the Republic of Turkey against FETO, which proves with its bloody coup attempt that
it is a threat for the Turkish State, are its incontestable right. Judicial and administrative investigations initiated for fighting
against this illegal organization infiltrating into the public institutions and organizations have been conducted in accordance
with legal rules.

Respectfully announced to the public.

— | BEEER -
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ADALET BAKANI BOZDAG'IN

HURRIYET DAILY NEWS'E VERDIGI ROPORTAJ
THE JUSTICE MINISTER BOZDAG GAVE AN INTERVIEW FOR HURRIYET DAILY NEWS

Adalet Bakant Sayin Bozdag, Hurtiyet Daily News'te
Barcin Yinanc'a Fetullah Gulen'in iade siiteci ve ifadelerin
baski ve iskence altinda alindigina dair iddialara iliskin 29
Agustos 2016 tarthinde bir réportaj vermistir.

Bakan Bozdag, Fetullah Giilen'in iade strecine iligkin
olarak, ABD'nin Tturkiye ile arasindaki 1979 tarihli iade
anlagmasinin 6nemli maddelerini uygulamamast dolayistyla,
Washington'un Fethullah Gulen ile ilgili niyetlerinden

Ankara'nin kusku duydugunu ifade etmistir.

Strecin 1979 yilinda imzalanan iade anlagmasi
cercevesinde devam ettigine deginen Bozdag, dogrudan
darbe girisimindeki roliyle ilgili olarak Gilen'in iade
dosyasinin hazirlandigint ve delillerin toplanmasina devam
edildiginden bunun biraz zaman aldigint belirtmistir.

Bozdag, iade siirecinin sorunsuz devam ettiginin
soylenemeyecegini, ancak ABD'li yetkililerinin konuya buyiik
ilgi gosterdiklerini ve ilk kez Turkiye'ye uzman bir ekip
gonderdiklerini vurgulamis ve uzman ekibin gerektigi
takdirde yeniden ziyarette bulunabilecegini ifade etmistir.

ABD makamlarinin, "Mahkemeler karar verecektir"
dediklerini agiklayan Bozdag bunun dogru oldugunu; ancak
mahkemelere gonderilecek klasoriin Adalet Bakanligi'nin

On 29 Agust 2016, The Justice Minister Bozdag gave
an interview to Bar¢in Yinang from the Hiirriyet Daily
News regarding the extradition of Fetullah Giilen and the
claims that testimonies are being taken under pressure and
torture.

Bakan Bozdag, regarding extradition process of
Fetullah Giilen, stated that Ankara is suspicious of
Washington's intentions regarding Fethullah Giilen as the

o

|

U.S. is not implementing key articles of its 1979
extradition deal with Turkey.

Bozdag voiced that the process is continuing within
the framework of the extradition treaty signed in 1979 and
remarked that the dossier for Giilen's extradition directly
regarding his role in the coup attempt is being prepared,
and that is taking some time as the evidence is being
gathered.

Bozdag emphasized that we cannot say the process is
continuing without problems, but U.S. officials are
showing great interest, and for the first time they are
sending an expert team to Turkey, and added that the
expert team might return if necessary.

Bozdag expressed that U.S officials say “the courts
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ilgili birimi tarafindan hazirlandigini ve mahkemenin
kararinin bu klasériin igerigine baglt olacagini belirterek, ilgili
birim tarafindan sunulan deliller ve kullanilan ifadelerin de
mahkemenin kararinda etkili olacagini vurgulamistir.
Devamla Bozdag, Tirk toplumunda ABD'nin isi agirdan
aldigina dair bir izlenim mevcut oldugunu belirtmistir.

Anlagmanin 9 uncu maddesi uyarinca "Sozlesen taraflar
geri verme istemine iliskin bilgi ve belgelerin alinmasindan
sonra istenen kisinin aranmasi da dahil gerekli tim 6nlemleri
alacaktr" hukmine yer verildigini ve gerekli belgelerin
ABD'ye iletildigini hatirlatan Bozdag, anlasmanin kargi tarafa
takdir hakki birakmadigini dile getirmis, Mahkemenin iadeyle
ilgili karar verene kadar ilgili kisinin tutuklanmasi gerektigini
ancak bu zamana kadar ABD makamlarinin 9 uncu maddeyi
uygulamadigini bildirmistir.

ABD'nin maddeyi neden uygulamadigt sorusuna
verdigi cevapta Bozdag, Anlasmanin 9 uncu maddesinin
herhangi bir 6nkosul 6ngérmedigini, taraflarin delillerin
yeterli olup olmadigini incelemeyecegini, talepte
bulunuldugunda bunun yerine getirmesi gerektigini ifade
etmistir.

Bu siirecin anahtarinin siyasi iradede bulundugunu
belirten Bozdag, siyasi iradenin takinacagi tavrin hukuki
stirecin sonucunu belitleyecegini vurgulanmistir.

Son olarak, ifadelerin baski ve iskence altinda alindigt
iddialarina iliskin yaptigi agiklamada Bozdag; ifadelerle
birlikte, kamera kayitlari, bilgisayatlar, cep telefonlart, yazilt
belgeler gibi aramalar sirasinda bulunan baska delillerin de
mevcut oldugunu, eger gbzaltinda iskence yapilmissa, isim
verilmesi gerektigini, eger bundan sonra gerekli adimlar
atlmazsa, ancak o zaman iskenceyle suglanabilecegimizi
ifade etmistir.

http://www.hurriyetdailynews.com

ULUSLARARASI HUKUK

will decide", and he emphasized that it is true, but the
dossier to be sent to the courts is prepared by the relevant
department of the Justice Ministry, and the court's
decision will depend on the content of this dossier. The
evidence provided and the rhetoric used by the relevant
department will also be influential in the court's decision.
He continued that there is an impression among the
Turkish nation that U.S. is dragging its feet.

He reminded that Article 9 of the treaty says: “Parties
to the treaty will take all necessary measures, including the
search for the requested person, following the transfer of
information and documents about the extradition.” and
added that we have provided the necessary documents and
the treaty does not leave it to their discretion, so the related
individual should be held under arrest until the court rules
on the extradition. So far the U.S. authorities have not
implemented Article 9.

Bozdag as the answer to the question why U.S does
not implement that Article, stated Article 9 of the treaty
does not foresee any conditions to be convinced and the
party to the treaty does not have to look at whether or not
the evidence is sufficient. The treaty says what the party
should do the moment a request is made.

Bozdag accented that the key to this process is
political will, and the stance taken by the political will
determine the outcome of the legal process.

Finally, Bozdag, regarding the claims that
testimonies are being taken under pressure and torture,
stated that along with the testimonies there is other
evidence found during the searches like camera
recordings, computers, cell phones and written
documents. He added if there is any case of torture under
detention, we need to be provided with names and we
should indeed be accused of torture if we don't take the
necessary steps.

/us-is-bound-to-arrest-gulen-according-to-deal-with-turkey-justice-minister-bozdag.aspx? PageID=238 & NID=103306 & NewsCatID=338

BOZDAG, MAKEDONYA BASSAVCISINI KABUL ETTI
BOZDAG RECEIVED THE CHIEF PUBLIC PROSECUTOR OF MACEDONIA

Yargitay Cumbhuriyet Bagsavciliginin davetlisi olarak,
Ulkemize resmi bir ziyaret gergeklestiren Makedonya Ulke
Bagsavcist Marko Zvrlevski ve beraberindeki heyet, 10 Mays
2016 tarihinde Sayin Bakan Bekir BOZDAG tarafindan
kabul edilmistir.

S6z konusu kabulde, iki tilke arasinda adli iliskiler ile

2 isbirliginin gelistirilmesi arzusu dile getirilmis ve yargt

sistemlerine dair kargilikli tecriibe paylasiminda bulunul-
mustur.

Chief Public Prosecutor of Macedonia, Marko
Zvrlevski and his delegation, paying an official visit to
Turkey at the invitation of the Chief Public Prosecutor's
Office of the Court of Cassation was received by BOZDAG
on 10 May 2016.

In the mentioned reception, the wills to improve legal
relations and cooperation between both countries were
reiterated and mutual exchange of experience regarding
Judicial systems was carried out.

BULTENI |
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Ulkemizde 15 Temmuz 2016 tarihinde bir darbe
girisimi olmustur. Statista.com tarafindan derlenen verilere
gore 2011 Ocak-2016 Temmuz tarihleri arasindaki 5,5
yillik zaman diliminde diinyada 20 basarisiz darbe girisimi
ve 6 basarili darbe olmustur. Bunlarin buyik
cogunlugunun Afrika iilkelerinde gerceklestigi gz ontine
alindiginda, askeri darbelerin daha ziyade geri kalmis ya da
gelismekte olan tilkelerde yasandigi sdylenebilir. Bu agidan,
Turkiye gibi Avrupa Konseyi'nin kurucu tilkeleri arasinda
olan, NATO tiyesi ve Avrupa Birligi tiyeligine aday 6nemli
bir tilkede askeri darbe yapilmaya calisiimasi, son derece
tiztict bir olaydir.

L. Birlesmis Milletler (BM) Mevzuat: Agistndan

Ikinci Diinya savasindan sonra, 24 Ekim 1945
tarihinde kurulan BM'nin ana Sézlesmesinin baslangic
metninde "Biz Bitlesmis Milletler Halklari, .. savas
felaketinden gelecek kusaklart korumaya, temel insan
haklarina, adaletin korunmasina ve antlasmalara saygi
gostermeye, uluslararast hukuktan dogan yikimliliklere
saygl gosterilmesi icin gerekli kosullart olusturmaya ve
daha genis bir 6zgirliik icinde daha iyi yasama kosullart
saglamaya, ... uluslararasi barts ve giivenligi korumak icin
gliclerimizi birlestirmeye, ortak yararlar disinda silahli
kuvvet kullanilmamasint saglayacak ilkeleri kabul etme ve
yontemleri benimseme"den bahsedilmekte, S6zlesmenin
2/1. maddesinde de BM'nin tim tye tlkelerin egemen
esitligi tizerine kuruldugu belirtilmektedir.

BM genel olarak uluslararast baris ve gtvenligin
tesisine yogunlagmigsa da, 1989 yilinda Namibya ve 1990
yilinda Nikaragua se¢imleri i¢in izleme heyeti olusturmak
suretiyle tilkelerin ulusal baris ve giivenligine iliskin yetkiler
kullanmaya baslamistir.  Haiti'de 1990 yilinda Bagkan
olarak segilen Jean Bertrand Aristide'e karsi askeri darbe
yaptlmasi tzerine, BM, "Uluslararast Haiti Sivil Misyonu"
olusturdu ve Haiti'de anayasal diizenin yeniden tesis
edilmesi i¢in ambargo uygulad:. Daha sonra demokratik
diizene gegisi kolaylastirmak icin ¢ok uluslu giic Haiti'ye
miidahale etti ve Baskan Aristide yeniden is basina geldi.
Benzer sekilde Sierre Leone'da 1996 yilinda Ahmad Tejan
Kabbah'in askeri darbe ile distrilmesi sonrasinda, BM
Givenlik Konseyi, petrol ve silah ambargosu uyguladi ve
izleme birlikleri araciligtyla miidahalede bulundu. Bu
miidahale sonrasinda 1998 yilinda Ahmad Tejan yeniden
gorevi bagina dondii. Haiti ve Sierra Leone 6rneklerinde,
demokratik olarak secilmis hitkiimetlerin askeri darbelerle
devrilerek cunta yonetimleri kurulmasi, BM tarafindan
mesru yonetim olarak gérilmemistir.

BM Genel Kurulu tarafindan 3 Eylal 1997

-
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MILITARY COUPS IN TERMS OF INTERNATIONAL LAW

A military coup was attempted in Turkey on 15
July 2016. According to the data of statista.com, there
was 20 unsuccessful coup attempts and 6 successful
coups all around the World in 5 years and a half
between January 2011 and July 2016. When it is
considered that most of these were carried out in
African countries, it can be stated that military coups
occur rather in underdeveloped or developing
countries. In this regard, it is really worrying that
military coup was attempted in an important country
such as Turkey which is among the founder countries of
the Council of Europe, a member of NATO and a
candidate country for European Union.

1 In Terms of United Nations (UN) Legislation

In preamble of the main Charter of United
Nations which was founded on 24 October 1945 after
the Second World War, it is stated that "We the peoples
of the United Nations determined ...to save succeeding
generations from the scourge of war, and to reaffirm
faith in fundamental human rights, in the dignity and
worth of the human person, and to establish conditions
under which justice and respect for the obligations
arising from treaties and other sources of international
law can be maintained, and to promote social progress
and better standards of life in larger freedom, ... to
unite our strength to maintain international peace and
security, and to ensure, by the acceptance of principles
and the institution of methods, that armed force shall
not be used, save in the common interest," and it is
mentioned on Article 2/1 of the Charter that UN is
based on the principle of the sovereign equality of all
its Members.

Even though UN focuses mainly on
international peace and security, it started using
powers on national peace and security of the countries
by establishing a delegation to monitor the elections in
Namibia in 1989 and in Nicaragua in 1990. After the
coup d'état to Jean Bertrand Aristide who was elected
as the President in 1990 in Haiti, UN established "the
International Civilian Mission in Haiti" and imposed
embargo on Haiti in an effort to restore constitutional
rule. Then multinational force intervened in Haiti in
order to facilitate the return to democratic rule and
President Aristide returned to his post. Similarly, after
Ahmad Tejan Kabbah was ousted in Sierre Leone in
1996 by the military coup, UN Security Council
imposed an oil and arms embargo and intervened

INTERNATIONAL LAW ‘
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MILITARY COUPS IN TERMS OF INTERNATIONAL LAW

tarihinde hazirlanan A/52/1 sayili Rapor'da bir yerlesik
norm olarak "demokratik secilmis hukimetlere karst
girisilen askeri darbelerin ve cunta yonetimlerinin kabul
edilemez oldugu" acik bir sekilde belirtilmistir.

II. Kuzey Atlantik Antlasmas: Orgiitii (NATO)
Mevznatr Agrsindan

NATO, Soguk Savas Déneminin bir irtini olarak
4 Nisan 1949 yilinda kurulmustur. Devletlerin katilimiyla
tesis edilmis uluslararast bir 6rgiit niteligindeki NATO,
anlasmaya imza atan tlkelerin belirli bir cografi alanda
givenliklerini tesis etmeyi amaglamaktadir. NATO
Kurulus Antlasmasi'nin 2 nci maddesine goére Taraf
Devletler "(O)zgiir kurumlarini giiclendirerek, bu
kurumlarin tzerine kurulu oldugu ilkelerin daha iyi
anlasilmasini saglayarak istikrar ve refah kosullarini
gelistirmek bariscil ve dostca uluslararast iliskilerin daha da
gelistirilmesine" katk1 yapacaklardir.

Kurulus Antlasmast'nin 3 tUnci maddesinde ise
iceriden veya disaridan gelen saldirilar ayrimi
yapilmaksizin, Taraf Devletlerin, silahli saldirilara karst
ayri ayri veya birlikte, stirekli ve etkin 6z yardim ve karsiliklt
yardimlarda bulunacaklari belirtilmistir. NATO
Antlasmast, BM tyesi olan devletlerin BM Antlagsmalari
uyarinca sahip olduklart hak ve yukimlilikleri veya
Givenlik Konseyi'nin uluslararast baris ve guvenligin
saglanmast konusundaki temel sorumluluklarini ise
etkilemeyecektir NATO Antlasmasi, m. 7).

NATO'nun Uygulama Antlagmasi'nin 2 nci
maddesine gére NATO kuvvetleri ve sivil unsutlart ile
yakinlari, bulunduklar: tlkenin kanunlarina riayet
edecekler ve hassaten her tirli siyasi faaliyetten uzak
duracaklardir.

Bu dizenlemelerden NATO'nun da BM
mevzuatina uygun olarak secilmis, demokratik
htukimetlere karst yapilan askeri miidahaleleri tasvip
etmedigi acik bir sekilde anlagilmaktadir.

ULUSLARARASI HUKUK

through monitoring units. After this intervention, in
1998, Ahmad Tejan returned to his post. As seen on the
examples of Haiti and Sierra Leone, UN does not
consider taking over the governments elected
democratically through military coups and
establishing junta governments as legitimate regimes.

Settled norm is clearly stated in the Report
A/52/1 of 3 September 1997 drafted by UN Security
Council that "military coups and junta governments
against democratically elected governments cannot be
recognized".

1l. In Terms of North Atlantic Treaty
Organization (NATO)

NATO was established on 4 April 1949 as an
outcome of the Cold War Period. NATO which is in the
nature of an international organization established by
the participation of States aims to ensure the security of
the signatory countries in a defined geographical area.
According to Article 2 of the North Atlantic Treaty,
State Parties " will contribute toward the further
development of peaceful and friendly international
relations by strengthening their free institutions, by
bringing about a better understanding of the principles
upon which these institutions are founded, and by
promoting conditions of stability and well-being."

Article 3 of the Treaty states that, without
making discrimination between the attacks received
inside or outside, State Parties, separately and jointly,
by means of continuous and effective self-help and
mutual aid, will maintain their individual and
collective supports to resist armed attack. North
Atlantic Treaty does not affect, in any way, the rights
and obligations under the Charter of the Parties which
are members of the United Nations, or the primary
responsibility of the Security Council for the
maintenance of international peace and security
(Article 7 of the North Atlantic Treaty).

According to Article 2 of Agreement between
the Parties to the North Atlantic Treaty regarding the
Status of their Forces, it is the duty of NATO force and
its civilian component and the members thereof as well
as their dependents to respect the law of the receiving
State, and to abstain from, in particular, any political
activity in the receiving State.

1t is clearly understood from these regulations
that NATO does not approve any military intervention
against the democratic governments elected in
compliance with UN legislation.

BULTENI |




AVRUPA KONSEYi GENEL SEKRETERI THORBJORN JAGLAND'IN ZIYARETI
VISIT OF SECRETARY GENERAL OF THE COUNCIL OF EUROPE THORBJ@RN JAGLAND

Avrupa Konseyi Genel Sekreteri Thorbjorn Jagland ve
beraberindeki heyet, tlkemize gerceklestirdikleri ziyaret
| kapsaminda, 4 Agustos 2016 tarihinde Bakan Bozdag ile
gorusmiislerdir. Gortisme sirasinda Miistesar Yardimecisi
I Selahaddin Mentes ve Genel Miidiirliigtimiiz temsilcileri de hazir
bulunmustur.

Basina kapali olarak gerceklestirilen gortisme sonrasinda
Sayin Bakan Bozdag yapugi aciklamada, Jagland'in ziyaretinden
duydugu memnuniyetini dile getirmis ve kargilikli olarak 6nemli
degerlendirmeler yapma imkani bulduklarini ifade etmistir.
Jagland ise agiklamasinda, Tiirkiye'de yasanan darbe tesebbiisii
nedeniyle duydugu tziintiyt dile getirerek, Tiirk toplumunun
darbeye karst olan desteginin ve tutumunun onemine dikkat
¢ekmis ve Avrupa Konseyi olarak destege hazir olduklarini dile

getirmistir.

Within the scope of the visit they paid to Turkey, Secretary
General of the Council of Europe Mr. Thorbjorn Jagland and
the accompanying delegation held a meeting on 4 August 2016
with Minister of Justice Mr. Bekir Bozdag. Deputy
Undersecretary Mr. Selahaddin Mentes and the
representatives of Directorate General for International Law
and Foreign Relations were present in the meeting.

In his statement following the closed-door meeting,
Minister of Justice Mr. Bozdag expressed his appreciation of
M. Jagland's visit and mentioned that they had the opportunity
to mutually make significant assessments. Expressing his
sadness due to the coup attempt in Turkey, Mr. Jagland drew
attention in his statement to the significance of the solidarity
and attitude of the Turkish people against the coup and
mentioned that they, as the Council of Europe, were ready to
provide support.

BOZDAG GiN HALK CUMHURIYETI BUYUKELCISiNi KABUL ETTi
BOZDAG RECEIVED THE AMBASSADOR OF THE PEQOPLE'S REPUBLIC OF CHINA

Cin Halk Cumbhuriyeti'nin Ankara Biiyiikelgisi Sayin Yu
Hongyang, 24 Agustos 2016 tarihinde BOZDAG tarafindan kabul
" edilmistir.

Ziyarette, iki tlke arasinda adli igbirliginin gelistirilmesi ve
 giiglendirilmesinin gerekliligi dile getirilerek, bu kapsamda 6zellikle
¥ terdrle ve agiricilikla miicadeleye iliskin gesitli konular goristilmistir.

" The Ambassador of The People's Republic Of China to Ankara,
j My Yu Hongyang was received by BOZDAG on 24 August 2016.

In the visit the necessity to improve and strengthen the judicial
relations between both countries were mentioned and within this
@l scope the issues regarding terror and extremism were especially
touched upon.

— Fiin
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AVRUPA KONSEYi BAKANLAR KOMITESi
DONEM BASKANI MARINA KALJURAND'IN ZiYARETI

VISIT OF THE CHAIR OF THE COMMITTEE OF MINISTERS OF
THE COUNCIL OF EUROPE MARINA KALJURAND

Avrupa Konseyi Bakanlar
Komitesi Dénem Baskani ve
Estonya Disisleri Bakani Marina
Kaljurand ve beraberindeki heyet,
tilkemize gerceklestirdikleri ziyaret
kapsaminda, 24 Agustos 2016
tarihinde Bakan Bozdag ile
goriismuslerdir.

Kaljurand, Avrupa Konseyi
olarak Tirkiye'nin demokratik
kurumlarinin yaninda olduklarini,
darbenin hicbir sekilde bahanesi ve
mesruiyetinin olmayacagini, darbe
tesebbiisii sonrasinda olay1 kinayan
aciklamalar yayinladiklarini, béyle bir girisimde bulunanlarin
adalet 6niinde mutlaka hesap vermesi gerektigini belirtmistir.

Bakan Bozdag ise toplantida genel itibariyle, 15 Temmuz
darbe tesebbiisii sonrasinda yasanan gelismelere iliskin
degerlendirmelerde bulunmus olup; Avrupa Konseyi ile Tiirkiye
arasindaki yakin isbirligi kapsaminda uzmanlar diizeyinde
yapilacak goriismelerin 6nemli oldugunu ifade etmistir.

KATAR BASSAVCISININ ZiYARETI

VISIT OF THE CHIEF PROSECUTOR OF QATAR

Katar Bagsavcist Sayin Dr.
Ali Bin Fetais Al Marri ve
beraberindeki heyet 31 Agustos
2016 tarihinde Bakanimiz Sayin
Bekir Bozdag tarafindan kabul
edilmistir. Uluslararasi Hukuk
ve Dis Iliskiler Genel Miidiirii
Dr. Harun Mert'in de hazir |
bulundugu goriismede iki iilke
arasindaki dostluk ve kardeslik
baglarina vurgu yapilarak adli
isbirliginin gelistirilmesine
yonelik karsilikli fikir alig- s

verisinde bulunulmustur.

Anilan ziyaret gercevesinde, Konuk Bagsavci ve beraberindeki
heyet daha sonra Yargitay Cumhuriyet Bagsavciligi ve Yargitay
Birinci Bagkanligy ile ¢esitli kurum ve kuruluglar ziyaret ederek

temaslarda bulunmuslardir.

ULUSLARARASI HUKUK

Within the scope of the visit
they paid to Turkey, the Chair of
the Committee of Ministers of the
Council of Europe and Minister of
Foreign Affairs of Estonia Mrs.
Marina Kaljurand and the
accompanying delegation held a
meeting on 24 August 2016 with
Minister of Justice Mr. Bekir
Bozdag.

Mrs. Kaljurand mentioned
that as the Council of Europe, they
stood by the democratic
institutions in Turkey, that there
could be no excuse or legitimacy
of a coup, that in the aftermath of
the coup attempt, they had issued statements condemning it
and that those who had engaged in this attempt certainly must
account before the justice.

During the meeting, in general, Minister of Justice Mr.
Bozdag made assessments on the events following the coup
attempt and emphasized the significance of the expert-level
meetings which shall take place within the scope of the close
cooperation between the Council of Europe and Turkey.

The Attorney General of the
State of Qatar Ali Bin Fetais Al
Marri and his delegation were
received by the Minister Bekir
BOZDAG on 31 August 2016. The
friendship and brotherhood ties
between both countries were
emphasized and exchange of views
regarding the improvement of the
Judicial cooperation took place in
« the meeting attended by Dr. Harun
MERT, the Director General of The
| International Law and Foreign
----- | Relations.

During the mentioned visit, the
guest Chief Public Prosecutor and his delegation paid official
visits to the Chief Public Prosecutor's Office of the Court of
Cassation, the First Presidency of the Court of Cassation and
various institutions and agencies..

BULTENI |
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Avrupa Insan Haklart Sézlesmesi'nin (Sézlesme) 15.
maddesi Taraf Devletlere, belli kosullarin gerceklesmesi halinde
Sozlesme'den kaynaklanan hak ve 6zgirliklerin korunmasina
iliskin yuktumliliklerini askiya alabilme imkani tanimaktadir.
Gegmiste, Soézlesme'ye taraf sekiz Devlet [Arnavutluk,
Ermenistan, Fransa, Giircistan, Yunanistan, Irlanda, Tirkiye (28
Subat 1961 tarihinden bu yana Sozlesme Ulkemiz tarafindan 15
kez askiya alinmistir) ve Birlesik Krallik] 15. madde
uygulamasindan yararlanmis; akabinde sirasiyla Ukrayna, 5
Haziran 2015 tarihinde tlkedeki acil durumu; Fransa, 24 Kasim
2015 tarihinde Paris'te meydana gelen genis caplt teror
saldirilarint gerekce gostererek  Sézlesmenin 15. maddesini
uygulamaya karar verdiklerini Avrupa Konseyi Genel
Sekreteri'ne bildirmislerdir.

Ulkemizde, 15 Temmuz 2016 tarihinde Fetullahc1 Teror
Orgiitiinin (FETO), silahli kuvvetler igerisinde yuvalanan
mensuplari 6nciliginde, Tirkiye Cumhuriyeti Devleti'nin
demokratik yollar ile segilmis htkimetini ortadan kaldirmak
amactyla terorist bir kalkismada bulunulmustur. Darbe
girisiminde bulunan ter6r rglitini tim unsurlariyla ve siratle
bertaraf edebilmek ve iilkemizde demokrasiye, hukuk devletine,
vatandaglarimizin  hak ve 6zgurliklerine yonelik bu tehdidi
ortadan kaldirmak zorunlulugu dogmustur. Bu stirecte gereken
adimlart en etkin ve hizli sekilde atabilmek amactyla Milli
Givenlik Kurulu'nun tavsiye karart dogrultusunda alinan
Bakanlar Kurulu karartyla 21 Temmuz 2016 giini saat 01.00'dan
itibaren tlkemizin tamaminda Anayasa'nin 120. maddesi
uyarinca 3 ay sireyle olagantsti hal ilan edilmistir. S6z konusu
miicadele kapsaminda Turkiye Cumhuriyeti Devleti,
So6zlesme'nin 15. maddesinin verdigi yetki uyarinca S6zlesme'nin
bazi maddelerin uygulanmasinin kisitlanmas: talebini
(derogation) 21 Temmuz 2016 tarihi itibariyle Genel Sekreter'e
deklare etmistir.

Hemen belirtmek gerekir ki, 90t yillardaki uygulamadan
farkli olarak S6zlesme, belli bir cografi bélge ile sinirlt olmayacak
sckilde, tlke geneli bakimindan askiya alindigindan, 15.
maddenin uygulanmasi, 21 Temmuz 2016 tarihi itibaren
gerceklesecek vakialar nedeniyle Avrupa Insan Haklari
Mahkemesi'ne (Mahkeme) yapilacak basvurular bakimmdan s6z
konusu olacaktir.

Bununla birlikte, S6zlesme'nin askiya alinmast,
derogasyonun verildigi tarihten sonraki vakialar:
kapsayacagindan; bu tarihten 6nceki vakialardan kaynakli
Mahkeme ontindeki derdest bagvurulari etkilemeyecek, s6z
konusu bagvurular Mahkeme o6nilinde incelenmeye devam
edilecektir.

Askiya almanin maddi kosullart su sekilde siralanabilir: a)
Askiya alma hakkina yalnizca savag zamaninda veya ulusun
varligini tehdit eden baska bir genel tehlike halinde
basvurulabilir. b) Taraf Devlet, yalnizca durumun kesinlikle
gerektirdigi Olciide, Sézlesmede o6ngdrilen yitkiimluliklere
aykirt tedbirler alabilir. ¢) Yuktumltliklere aykirt tedbirler,
Devletin uluslararast hukuktan dogan bagka yikumlaliklerine
ters dismemelidir. Ayrica, Sozlesmeyi askiya alma hakkini

AVRUPA iNSAN HAKLARI SOZLESMESININ

ASKIYA ALINMASI (DEROGATION)

DEROGATION FROM THE EUROPEAN CONVENTION ON HUMAN RIGHTS

Article 15 of the European Convention on Human Rights
(“the ECHR” or “the Convention”) allows for the Contracting
States to derogate from their obligations regarding the
protection of the rights and freedoms under the Convention
where certain conditions materialize. In the past, eight Parties
to the Convention [Albania, Armenia, France, Georgia,
Greece, Turkey (Turkey has derogated from the Convention
fifteen times since 28 February 1961 until now) and the United
Kingdom] availed themselves of the application of Article 15
and subsequently, Ukraine and France notified the Secretary
General of the Council of Europe (“Secretary General”) on 5
June 2015 and on 24 November 2015 respectively that they had
decided to apply Article 15 of the Convention by giving as
Justification the emergency situation in Ukraine and the large-
scale terrorist attacks in Paris.

On 15 July 2016 the Fetullahist Terrorist Organization
(“the FETO”) made a terrorist uprising led by its soldier
members nested in the armed forces in ovder to overthrow the
democratically elected Government of the Republic of Turkey.
The necessity arose to swiftly eliminate the terrorist
organization, which made the coup attempt, with all its
elements and to take the necessary measures in the most
effective and expeditious manner to remove this risk against
the democracy, rule of law and Turkish citizens' rights and
freedoms. By a decision of the Council of Ministers which was
taken during this process in line with the recommendation of
the National Security Council, a state of emergency was
declared throughout the country for a period of three months as
from 21 July 2016 at 01:00 a.m. under Article 120 of the
Turkish Constitution. Within this scope, on 21 July 2016 the
Republic of Turkey declared to the Secretary General its
derogation request under the authority conferred by Article 15
of the Convention.

1t should be immediately mentioned that since, unlike the
practice in the 1990s, the current derogation from the
Convention is nation-wide and not limited to a certain region,
Article 15 of the Convention shall be applied in respect of the
applications which will be lodged with the European Court of
Human Rights (“the ECtHR " or “the Court”) with respect to
the events taking place as of 21 July 2016.

Furthermore, since the derogation from the Convention
will cover the events subsequent to the date of derogation, it
shall not affect the applications pending before the Court
which concern the events predating the derogation and the
applications in question will continue to be examined before
the Court.

The material conditions of derogation can be listed as
follows: a) The right to derogation can only be exercised in
time of war or other public emergency threatening the life of
the nation. b) The Contracting States may take measures
derogating from their obligations under the Convention only to
the extent strictly required by the exigencies of the situation. c)
Measures derogating from the obligations under the
Convention must not be inconsistent with the State's other
responsibilities under international law. Furthermore, each
State which avails itself of the right to derogate from the
Convention must “inform the Secretary General of the matter”
in accordance with the formal condition of derogation.
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kullanan her Devletin, askiya almanin sekli kosulu olarak 'Genel
Sekreteti konu hakkinda bilgilendirmesi' gerekmektedir.

Ote yandan gayri maddi haklar olarak nitelendirilen, mesru
savas filleri disinda yasam hakki (2. madde), iskence ve insanhk
dis1 veya agagilayict muamele yada ceza yasagi (3. madde), kélelik
ve zorla calistirma yasagi (4. madde), kanunsuz ceza olmaz kuralt
(7. madde) ile ayni suctan iki kez yargilanmama ve
cezalandirilmama hakki (S6zlesme'ye Ek 7 No'lu Protokol'tn 4.
maddesi) haklarina iliskin olarak Sézlesme'nin askiya alinmast
hiikiimleri uygulanamayacaktir.

So6zlesme'den dogan hak ve yukimliltkleri askiya almak,
Mahkeme'nin bu haklar bakimindan hi¢ bir denetim yetkisi
olmadigi anlamina gelmemektedir. S6z konusu hallerde bile
Mahkeme, Sézlesme ile askiya alinamayacak haklar disinda yer
alan diger haklar1 6zel bir glivence rejimine tabi kilmaktadir. Bu
baglamda 6ncelikle, askiya almanin maddi ve sekli kosullarinin
bulunup bulunmadigint incelenecektir. S6z konusu sartlarin
varhigint tespitinden sonra, ulusun yasamini tehdit eden
olaganiistli bir durumun varligi ile alinan tedbirlerin bu durumun
astlabilmesi icin kesin olarak alinmast gereken tedbitler olup
olmadigini incelenerek, tehdidin ciddiyeti ile alinan tedbirlerin
orantit olup olmadigi degerlendirilecektir. Diger yandan alinan
6nlemlerin ne zamandan beri uygulandigt ve bunlara iliskin gesitli
glivenceler 6ngérilup 6ngérilmedigi g6z Onitine alinacaktir.
Tim bu sire¢te Mahkeme, uluslararasi hukuktan dogan
yikimluliklerin ihlal edilip edilmedigini de irdeleyecektir.

Mahkeme incelemesini sirdurtrken, basta orantililik
olmak Uzere, yasallik, ulasilabilirlik, 6ngdrilebilirlik, gereklilik,
keyfilik, belirlilik ve Olctlalik gibi ilkeleri de gbz 6ntnde
bulundurmaktadir. Ornegin Mahkeme; gozalti, tutuklama gibi
nedenlerden dolay1 yapilan basvurularda, Sézlesme sisteminin
temel yaklasimini teskil eden, ortak yarar adina yapilan
midahaleler ile "demokratik kurumlar ve bireylerin haklarinin
korunmast arasinda uygun bir denge kurulmasi" ihtiyacinin
dikkate alinmast gerekliligini vurgulamaktadir. Bu kapsamda, bir
gozaltina alma isleminin Sozlesme'nin 5/1-c maddesine uygun
olabilmesi i¢in, bu islemi hakli kilacak, makul stiphe ile ilgili baz1
deliller g6sterilmesi Taraf Devletlerden beklenmektedir.

ATHM'ne yapilan ve bu basvuru konusunun gergeklestigi
déneme iliskin olan Ulkemizin askiya alma bildirimi yaptigt bir
olay hakkinda verilen 18 Aralik 1996 tarihli Aksoy / Turkiye
kararina deginmek yerinde olacaktir. S6z konusu bagvuruya konu
olayin gerceklestigi dénemde askiya almanin yer bakimindan
uygulanabilirligi tlkemizin gineydogusu ile sinirlanmisti.
Mahkeme kararinda askiya alma bildiriminin  gegerliligini bu
acidan sorgulamamugtir.

Ancak Mahkeme, s6z konusu olayda basvuranin terdr
suclarina karistign siphesiyle, herhangi bir hakim veya yargt
mensubu karsisina ¢ikarilmaksizin 6n doért giin veya daha fazla
stire hiicre hapsinde tutulmasini degerlendirmeye tabi tutmustur.
Mahkemeye gore basvuranin haklarina yapilan séz konusu
midahale, mevcut sartlar altinda kesinlikle gerekli olan bir
ihtiyactan kaynaklanmamustir. Diger yandan Mahkeme'ye gore
basvuranin gézalti siiresi olduke¢a uzun olup; bu durum 6zgtirlik
hakkina keyfi olarak miidahale edilmesine karst basvurani
savunmasiz kilmistir. Tdm bunlart géz 6ntine alan Mahkeme
sonug olarak, devlet tarafindan olagantsti durum uyarinca
alinan tedbirlerin durumun zorunluluklarinin kesin olarak
gerektirdigi olctide olmadigi kanaatiyle, Sézlesme'nin 5/3.
maddesinin ihlal edildigine karar vermistir.

ULUSLARARASI HUKUK

On the other hand, the provisions on derogation from the
Convention shall not be applied to the right to life (Article 2),
except for lawful acts of war, prohibition of torture or inhuman
or degrading treatment or punishment (Article 3), prohibition
of slavery and forced labour (Article 4), the rule of no
punishment without law (Article 7) and the right not to be tried
or punished twice (Article 4 of the Protocol no. 7 to the
Convention), which are characterized as intangible rights.

Derogating from the rights and obligations under the
Convention does not mean that the Court has no supervisory
power in respect of the rights in question. Even in such
situations, the Court subjects the rights other than the non-
derogatory rights to a special guarantee regime. In this
connection, it will firstly be examined whether the material and
formal conditions of derogation are present. Following the
establishment of the existence of the conditions in question, it
will be examined whether an extraordinary situation
threatening the life of the nation is present and whether there
are measures that are absolutely required to be taken in order
to be able to overcome this situation, it will be assessed
whether the measures taken are proportional to the exigencies
of the emergency. On the other hand, it will be taken into
account since when the measures in question are being applied
and whether various guarantees are prescribed with respect to
these measures. During this entire process, the Court will also
examine whether the obligations under international law have
beenviolated.

While proceeding with its examination, the Court will
also have regard to principles such as particularly the
principle of proportionality, lawfulness, availability,
foreseeability, necessity, non-arbitrariness, certainty and
reasonableness. For instance, with respect to the applications
concerning custody or detention, the Court emphasizes the
necessity to take account of the need to “strike a fair balance
between the interferences made in the name of common interest
and the protection of democratic institutions and rights of
individuals”, which constitutes the fundamental approach of
the Convention system. Within this scope, in order for
placement into custody to be in accordance with Article 5 § 1
(c) of the Convention, Contracting States are required to
adduce certain evidence of reasonable suspicion justifying
custody.

It will be appropriate to refer to the judgment against
Turkey dated 18 December 1996 on the application of Aksoy v.
Turkey which was lodged with the Court and which concerned
an incident that took place during a time when Turkey had
made a declaration of dervogation. Applicability ratione loci of
the derogation was limited to South-east Turkey during the
impugned event. In its judgment, the Court did not question the

validity of notification of deroi%ation in this respect.
owever, in that case, the Court made an assessment as

to the detention of the applicant in solitary confinement for a
period of fourteen or more days upon the suspicion of his
having been involved in terrorist offences without being
brought before ajudge or a member of the judiciary. According
to the Court, the interference against the applicant's rights had
not resulted from an absolute necessity in the circumstances of
the case. On the other hand, the Court held that the applicant's
detention period had been exceptionally long and that this
situation had rendered the applicant vulnerable to arbitrary
interference with his right to liberty. Having regard to all of
these points and considering that the measures taken by the
State under the emergency situation had not been to the extent
strictly required by the exigencies of the situation, the Court
held that there had been a violation of Article 5 § 3 of the
Convention.
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TURKIYE ILE BAHREYN ARASINDA HUKUKI, TICARI _
VE CEZAI KONULARDA ADLI YARDIMLASMA ANLASMASI IMZALANDI

THE AGREEMENT ON MUTUAL LEGAL ASSISTANCE IN CIVIL, COMMERCIAL
AND CRIMINAL MATTERS BETWEEN TURKEY AND BAHRAIN WAS SIGNED

Bahreyn Kralt Hamad Bin Isa El Khalifa, Cumhurbaskani Recep Tayyip
ERDOGAN!'1n davetlisi olarak, 25 Agustos 2016 tarihinde Tirkiye'ye resmi
bir ziyarette bulunmustur.

Cumhurbaskani ERDOGAN ve Bahreyn Krali El KHALIFA
baskanliginda gerceklesen heyetlerar si goriismelerde, Tiirkiye ile Bahreyn
Kralligy arasinda 5 alanda anlasma ve isbirligi protokoli imzalanmistir. Tki

tlke arasinda imzalanan anlasmalardan birisi de “Hukuki, Ticarl ve Cezai
Konularda Adli Yardimlagma Anlagsmasi”dir.

Uzun stredir hazithk calismalart devam eden ve Adalet Bakani Bekir
BOZDAG ile Bahreyn Disisleri Bakani Seyh Khalid Bin Ahmed Bin
Mohammed El HALIFE tarafindan imzalanan Sézlesmede, iki tilke arasinda
gerceklestirilecek olan hukuki ve ticari alandaki ve cezal konulardaki adli
yardimlasmaya, suclularin iadesine ve htikimli nakline iliskin htiktimler yer
almaktadir.

King Hamad bin Isa Al Khalifa of Bahrain paid an official visit to
Turkey at the invitation of the President Recep Tayyip Erdogan on 25
August2016.

Agreements and cooperation protocols were signed under 5 titles
between Turkey and Bahrain during the meetings presided by the
President Recep Tayyip Erdogan and King Hamad bin Isa Al Khalifa of
Bahrain. One of the agreements signed between both countries is "The
Agreement On Mutual Legal Assistance In Civil, Commercial And
Criminal Matters"

The Agreement on which was worked for a long time and which was
signed by Justice Minister Bekir BOZDAG and Foreign Minister Seyh
& Khalid Bin Ahmed Bin Mohammed El Halife, contains the provisions
concerning legal assistance in civil, commercial and criminal matters,
extradition and transfer of the sentenced persons.

KOSOVA CUMHURIYETi YARGI HEYETININ ZIYARETI
VISIT OF THE JUDICIAL DELEGATION OF THE REPUBLIC OF KOSOVO

Kosova Cumbhuriyeti Saveilik Konseyi Bagkani, Kosova Adalet
Enstitiisti Kurulu Baskant ve Temyiz Mahkemesi Baskani ile ilk derece
mahkemesi Hakim ve Savcilarindan olusan yargt heyeti 2 Mayis 2016
tarihinde Bakanhgimiza bir ziyaret gerceklestirmistir.

Kosova Cumhuriyet Bagsavcist Blerim Isufaj baskanligindaki Heyet
Miistesar Yardimecist Sayin Selahaddin Mentes tarafindan kabul edilmistir.
Yapilan goriisme strasinda iki tlkenin yargt sistemi ve adalet hizmetleri
konularinda karsilikli bilgilendirme yapilmus, iki tilke arasindaki adli isbirligi
konulart izerinde durulmustur.

The Judicial Delegation consisting of the President of the
Prosecution Council of the Kosovo Republic, the President of the
Kosovo Justice Institute, the President of the Appeal Court, and Judges
and Prosecutors of the First Instance Courts paid avisit to our Ministry
on2 May2016.

The delegation presided by Kosovo Chief Public Prosecutor Blerim
Isufaj was received by the Deputy Undersecretary Selahaddin Mentes.
During the meeting, information on the judicial systems and justice
services of both countries were exchanged and the issues regarding the
Judicial cooperation between two countries were emphasized.
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_ ULUSLARARASI _
[STANBUL HUKUK KONGRESI

ULUSLARARASI ISTANBUL HUKUK KONGRESI
17-19 EKIM 2016 TARIHINDE GERGEKLESTIRILECEKTIR

INTERNATIONAL ISTANBUL LAW CONGRESS WILL BE HELD ON 17 - 19 OCTOBER 2016

Sayin Cumhurbaskanimiz Recep Tayyip ERDOGAN'in
himayelerinde; Adalet Bakanlhg: ve Adalet Akademisi’nin
koordinasyonunda “Uluslararast Istanbul Hukuk
Kongresi” 17-19 Ekim 2016 tarihinde Istanbul Ciragan
Sarayi'nda gerceklestirilecektir.

Kongtre'ye tarihi ve kiltiirel baglarimizin gticlii oldugu 50
tlkeden; Adalet Bakanlari, Anayasa Mahkemesi, Yargitay
ve Danistay Baskanlari ile Ulke Bagsavcilari,

Adalet Akademisi ve Hakimler ve Saveilar Yiksek
Kurulu Bagkanlart davet edilmistir.

Yargt 6ncesi alternatif ¢6zim yontemleri, yarginin
hizlandirilmasi icin alinabilecek tedbitler, uluslararast adli
isbirligi ve bunun etkinliginin artirtlmasi gibi konularin
cle alinacagl Kongre'de, bu konularda uzman
akademisyenler ve diger davetliler tarafindan sunumlar
yapilacaktir.

17-19 EKIM 2016

St

www.uihk.org | www.istanbulilc.org

Under the auspices of Mr. Recep Tayyip ERDOGAN,
the President of the Republic, and in the coordination
of the Ministry of Justice and the Justice Academy,
"International Istanbul Law Congress" will be held on
17 - 19 October in Istanbul Ciragan Palace.

Ministers of Justice, Presidents of Constitutional Court,
Court of Cassation and Council of State, Attorney
Generals, Presidents of Justice Academy, Council of
Judges and Prosecutors from 50 countries with which
our historic and cultural bonds are strong have been
invited to the Congtess.

In the Congtress, expert academicians and other guests
will make presentations concerning alternative dispute
resolutions, measures to accelerate the judiciary,
international legal cooperation and improving the
efficiency of cooperation.
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Ulkemiz, Ceza Islerinde Karsilikli Adli Yardim
Avrupa Sozlesmesi'ne Ek 2 numarali (2001 tarihli)
Protokolii 22/03/2016 tarihinde imzalamistir. 6710 sayili
Kanunla onaylanmasi uygun bulunan ve 05/05/2016
tarihli Resmi Gazete'de yayinlanan Protokol, 01/11/2016
tarihinde yurtrlige girecektir.

Protokol, cezal konularda karsiliklt adli
yardimlasmaya iliskin Avrupa Konseyi Sézlesmesinin
uygulanmasinda taraf devletlerin kargilastigi bazi
sorunlarin giderilmesi, adli yardimlasmanin daha hizl, ileri
ve etkin sekilde yuriitilmesi ve gerektiginde sozlesme ile
getirilen uygulamalarin gelistirmesi amaciyla
hazirlanmistir. S6z konusu amaglart gerceklestirmek icin
Protokol ile bazi yeni adli yardimlagsma yoéntemleri
getirilmistir. Bunlarin baslicalart sunlardir:

1- Video konferans veya Telefon konferans
araciligiyla durusma: Bu yéntem, teknolojideki
gelismelerin sagladigr imkanlardan yararlanarak, 6zellikle
sintrasan suclar nedeniyle yurttilen sorusturmalar
cercevesinde, farkli iilkelerde bulunan kisileri tek bir yerde
bir araya getirmenin pratik ya da ekonomik acidan
miimkiin olmadigt durumlarda, yararlanilmast 6ngorilen
yeni bir adli yardimlasma yoludur. Yoénteme iliskin
islemler, yerine getiren devletin yetkili makam veya
mercilerinin idaresi altinda ve bu devletin hukuku uyarinca
yuritilecektir.

2- Sinir Stesi takip: Iadeye elverisli belirli suclardan
dolayt taraf bir devletin kolluk gorevlilerine, bu tiir bir sug
islediginden stiphelenilen ya da béyle bir kisinin tespitini
saglayacagi distunilen kisileri, diger bir taraf tlkesinde
takip edebilmesine imkan taniyan bir yontemdir. Ancak,
sinir Otesi takip edilecek suglar arasinda “terér” suglarinin
sayllmamast, tlkemiz agisindan terér tehdidinin 6nemi ve
teror sorusturmalarin sayist dikkate alindiginda, bir
eksiklik gibi g6riilmektedir. Diger taraftan sinir Gtesi takip
yapacak makamlarin, Ulkemiz sinirlart igerisinde tek
baslarina hareket etmelerinin, Anayasamizin 138 ve
140'nct maddeleri ile Ceza Muhakemesi Kanunun 3 tnct
maddesi dikkate alindiginda miimkiin goérilmemesi
nedeniyle, “Ek Protokol'tin getirdigi bu yontemin kabul
edilmedigine” iliskin ¢ekince konulmustur.

3- Gizli sorusturma: Gizli sorusturmaya
basvurmaksizin yirttiilmesi mimkin olmayan ya da ¢ok
zot olan sorusturmalar agisindan uygulanabilecek olan bu
yontem, polis ya da diger adli olmayan isbirligi
yontemlerinden daha ziyade bir adli yardimlasma tiri
kabul edilmistir.

4- Ortak sorusturma: Sinir 6tesi boyutu olan,

CEZA I$LERINDE KARSILIKLI ADLi YARDIM
AVRUPA SOZLESMESINE EK 2 NOLU PROTOKOL

SECOND ADDITIONAL PROTOCOL TO THE EUROPEAN

CONVENTION ON MUTUAL ASSISTANCE IN CRIMINAL MATTERS

Turkey signed the Second Additional Protocol (of
2001) to the European Convention on Mutual Assistance
in Criminal Matters on 22 March 2016. The Protocol
which was approved by the Law of 6710 and published
on the Official Gazette on 5 May 2016 will enter into
forceon01/11/2016.

The Protocol was drafted in order to eliminate some
problems faced by the State Parties in the
implementation of the European Convention on Mutual
Assistance in Criminal Matters, to carry out the mutual
legal assistance in a more rapid, advanced and effective
way and, when needed, to develop the practices provided
by the Convention. The Convention provides some new
legal assistance methods for achieving the mentioned
aims. Principal methods are as follows:

1- Hearing by video conference or telephone
conference: This method is a new method for legal
assistance which is envisaged to be used, through
benefiting from the opportunities of the developments in
the technology, when it is not possible, practically and
economically, to bring together the persons in different
countries especially within the framework of
investigations for trans-border crimes.. The procedures
related with this method shall be conducted in the
supervision of the competent authority of the
implementing state and in accordance with the law of this
state.

2- Cross-border observations: It is the method
which allows the law enforcement officers of a State
Party to observe the person who is presumed to have
taken part in a criminal offence to which extradition may
apply, or a person who it is strongly believed will lead to
the identification or location of the above-mentioned
person in the territory of another Party. However, the
fact that the crime of "terrorism'" is not enumerated
among the offence eligible for cross-border observance
is a deficiency when the importance of the threat of
terrorism with regard to our country and the number of
the investigations concerning terrorism are considered.
On the other hand, it is not possible, in accordance with
articles 138 and 140 of the Constitution of the Republic
of Turkey and article 3 of Criminal Procedure Code, for
the authorities of cross-border observance to conduct the
observance in an unescorted way in the territory of
Turkey and thus reservation was made stating that "This
method provided by the Additional Protocol is not
approved".

3- Covertinvestigation: This method may be used in
the investigations which cannot be conducted or are
really hard to conduct without acting under covert
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6zellikle de organize bir sugu sorusturan devlete, soz
konusu sugla baglantili olan ya da bu konuda isbirligi
yapmanin fayda saglayacagt diger devlet yetkililerinin
sorusturmaya katilimindan faydalanma imkani tantyan bir
yontemdir.

Yirutilen sorusturma kapsaminda, ilgili devletlerin
savcl, hakim veya kolluk kuvvetlerinden olusmast
muhtemel olan ortak sorusturma ekipleri (Joint
Investigation Team / JIT), sorusturmanin 6nemli bir
kisminin yiratilmesi beklenen devlette kurulacaktir. JIT
tyelerinin, faaliyette bulunulan devletteki sorusturmaya
yonelik islemler sirasinda, hazir bulunmalarina izin
verilecektir.

5- Kontrollii teslimat: Suglularin iadesini gerektiren
cezal sorusturmalar cercevesinde, sinirasan sug isleyen
kisilerin kimliklerinin belirlenmesi amaciyla, su¢a konu
malin ya da maddenin sevkiyatina, bir yada daha fazla
Devletin topraklart disina ¢ikarilmasina, topraklarindan
gecirilmesine yada topraklarina girisine imkan tantyan
yontemdir.

0- Tazmin: Sug islenerek elde edilen mallarin, 6rnegin
calintt mallarin, gercek sahiplerine iade edilmesi amaciyla
diger tarafin tasarrufuna birakilmasi talebinde
bulunmasina imkan tantyan bir yontemdir. Ancak talepte
bulunulan taraf, 6rnegin delil niteligi tagidigt icin mala el
konuldugu durumlarda, talebi yerine getirmeyi
reddedebilir.

identity and is considered as a legal assistance method
rather than the methods for police or other kinds of
assistances.

4- Joint investigation: This method allows a State
Party which investigates an offence with a cross-border
nature, especially an organized crime, to take advantage
of the participation of the competent authorities of
another State Party which is related with the offence or
when it is beneficial to cooperate with concerning this
issue.

Within the scope of the investigation, Joint
Investigation Teams (JIT) which is probable to be
consisting of the prosecutors, judges or law enforcement
officers of the related states shall be established in the
state where it is expected to conduct a significant part of
the investigation. The members of JIT shall be allowed to
be present during the procedures related with the
investigation in territory of the concerned State.

5- Controlled delivery: This method allows, in the
framework of criminal investigations into extraditable
offences, delivering, taking, crossing or entering the
property or item, which is subjected to an offence, to and
from the territories of one or more States in order to
identify the persons committing cross-border offences.

6- Restitution: This method allows the requests to
place properties obtained by criminal means at the
disposal of the requesting Party with a view to their
return to their rightful owners. However, the requested
Party may reject the request stating that, for example, the
property has been seized as it is in the nature of evidence.

ULUSLARARASI HUKUK

BULTENI |

8%



T

YOLSUZLUKLA MUCADELE SOZLESMESI KAPSAMINDA

Dr. Yavuz YILMAZ

Daire Bagkani
Head of Department

Birlesmis Milletler (BM) verilerine gore, tlkelerin
ckonomik ve sosyal yonden gelismelerinin 6niindeki en
buytk engellerden birisi de yolsuzluktur. Zira “kamu
yetkisinin 6zel cikarlar icin kétiye kullanilmast™ olarak
tarif edilen yolsuzluk vasitastyla elde edilen gelirler, cogu
zaman bu paralarin izini kaybettirebilmek amaciyla yurt
disina gikarilmaktadir. Bu acidan yolsuzluk vasitasiyla elde
edilen ve tlke disina cikarllan mal varliklarinin geri
alinmasi biiyiik 6nem tasimaktadir.

S6z konusu micadelenin yapilabilmesi igim
oncelikle, yolsuzluktan elde edilen sug gelitlerinin diinya
tzerinde gidebilecegi bolgelerin denetlenebilmesi
gerekmektedir. Diger yandan sug gelirlerinin kendi
tlkelerine gelmesini 6nleyecek tedbirleri alma konusunda
devletlerin birbirleriyle isbirligi yapmalart da 6nem arz
etmektedir. S6z konusu hususlarin saglanmasina yonelik
atilan en Onemli adimlardan birisi, 9-11 Aralik 2003
tarthlerinde imzaya agilarak 14 Aralik 2005 tarihinde
yurtrlige giren “BM Yolsuzlukla Miicadele
Sézlesmesi”dir.  Turkiye tarafindan 10 Aralik 2003
tarthinde imzalanan S6zlesme, 18 Mayis 2006 tarih ve
55006 sayili Kanunla onaylanarak yurirliige girmistir.

S6zlesmenin en 6nemli amact, yolsuzlukla miicadele
konusunda uluslararast isbirligi mekanizmast kurmaktir.
Bu amacin gerceklestirilebilmesi i¢in, s6z konusu hedef
dogrultusunda alinan o6nlemlerin daha etkin sekilde
uygulanmasi, yolsuzlukla miicadelede uluslararas:
isbirliginin tesvik edilmesi ve kolaylastirilmasi ile kamu
kaynaklarinin seffaf bir sekilde idare edilmesi de
S6zlesmenin dizenledigi hususlar arasinda yer
almaktadir.

En 6nemli enstriimanlarindan biri "mal varliklarinin
geri alinmasi" olan Sézlesmenin “Varliklarin Geri
Alinmast” baslikli besinci bélimu; sug¢ gelirlerinin
transferinin 6nlenmesi, tespit edilmesi, geri alinmasi ve bu
hususta uluslararasi isbirligine yonelik ikili ve ¢ok tarafls
anlasma ve dizenlemeler konularinda hikimler
icermektedir.

Soézlesme sug gelirlerinin transferinin 6nlenmesi ve
tespit edilebilmesi icin taraf devletlere, yetki alanlart
icerisinde yer alan mali kuruluslarin, musterilerinin
kimliklerini tespit edip dogrulama, yiiksek meblagl
hesaplara yatirilan fonlarin nihai faydalanicilarinin
kimliklerini belitlemeye yonelik 6nlemler almalari, 5nemli
makamlarda bulunan kamu goérevlileri veya yakinlar
tarafindan acilan/acilmak istenen hesaplar Uzerinde
yogun bir inceleme yapilmast icin gerekli 6nlemleri

MALVARLIKLARININ GERI ALINMASI

ASSET RECOVERY WITHIN THE SCOPE OF UNITED NATIONS

CONVENTION AGAINST CORRUPTION

According to data of United Nations (UN), one of the
biggest obstacles preventing the social and economic
development of countries is corruption. Corruption is
defined as "the abuse of public authority for personal
benefits". The proceeds of corruption are generally
transferred abroad in order to remove the trances of
money. In this respect, it is very important to recover the
assets obtained through corruption and transferred
abroad.

In order to fight against corruption, it is necessary to
control the regions in the world to which the proceeds of
crime obtained through corruption can be transferred. On
the other hand, it is also important for states to cooperate
with each other in terms of taking measures in order to
prevent from being transferred of the proceeds of crime to
their states. One of the most important steps taken on this
issue is "UN Convention Against Corruption”, which was
opened for signature on 9-11 December 2003 and entered
into force on 14 December 2005. The Convention was
signed by Turkey on 10 December 2003, and it entered into
force after its approval with the Law numbered 5506 and
dated 18 May 2006.

The most important aim of the Convention is to
establish an international cooperation mechanism for
combating corruption. In order to realize this aim, the
Convention also includes the efficient application of
measures taken in the direction of this aim, the promotion
and facilitation of international cooperation for
combating corruption and management of public
resources transparently.

One of the most important instruments of this
Convention is "asset recovery". The Chapter V of the
Convention, titled as "Asset Recovery"” includes articles
with regard to identification, recovery and prevention of
the transfer of proceeds of crime, and bilateral and
multilateral agreements and regulations towards
international cooperation on this issue.

In order to prevent and detect the transfers of
proceeds of the offence, the Convention obliges each State
Parties to take measures, so as to require financial
institutions within its jurisdiction to verify the identity of
customers, to take reasonable steps to determine the
identity of beneficial owners of funds deposited into high-
value accounts and to conduct enhanced scrutiny of
accounts sought or maintained by or on behalf of
individuals who are, or have been, entrusted with
prominent public functions and their family members and
close associates. With the aim of preventing and detecting
transfers of proceeds of offences, Another obligation
regulated for the State Parties under the Convention is to
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almalarint zorunlu kilma mikellefiyeti yiiklemektedir.
S6zlesmenin taraf devletler icin getirdigi bir diger
zorunluluk da, sug gelirlerinin transferinin 6nlenmesi ve
tespit edilebilmesi amaciyla, paravan bankalarin kurulmasi
ve bunlarin muhabir bankacilik islemi yapmasinin
onlenmesidir.

Sozlesme, taraf devletlere yolsuzluktan elde edilen
mal malvarligi tizerindeki bir hak iddiasini ispat edebilmek
icin, diger taraf devletlere karst kendi mahkemelerinde
hukuk davast acabilme imkanini saglayacak iznin
verilmesini mimkin kilmaktadir. Béylece, yolsuzluktan
elde edilen mal varliginin dogrudan geri alinmasi
saglanabilecektir. Diger yandan taraf devletler, kara para
aklama veya benzer bir suca iliskin diger bir devletin
mahkemesi tarafindan verilmis mahkumiyet kararinin
infaz1 cercevesinde, yabanct menseli malvarligi tizerine
tedbir veya el koyma yada misaderesine imkan saglama
yukiumlaligt altindadir.

Ulkesinde bulunan malvarligr veya suc gelirlerinin
miusaderesi istenen taraf devlet, yetkili makamlari
araciligtyla bu kararin alinmasi ve uygulanmasi
yikimliligt altinda olup, bu cercevede miisadere
edilecek mal varliginin tespiti, izlenmesi, dondurulmasi
veya el konulmasi icin gerekli 6nlemleri almakla
miikelleftir. Fakat stiresinde ve yeterli delil elde edilemez
ya da malvarliginin degeri cok az ise, s6z konusu devlet bu
talebi reddedebilecektir.

Taraf devletler, S6zlesme kapsamina giren suglarla
ilgili olarak yirtttiikleri bir sorusturma veya kovusturma
kapsaminda elde ettikleri bilgileri, bu bilgilere istinaden
diger devletin sorusturma ve kovusturma baslatacagi veya
actlan bir sorusturma veya kovusturmanin ylriitmesine
yardimct olacagint distntrse yada séz konusu devleti
malvarliklarinin geri alinmasi konusunda bir talepte
bulunmaya yoneltecegini degerlendirirse, bu bilgileri her
hangi bir talep olmaksizin diger taraf devlete gonderebilir.

Sézlesmede bir de, “sug gelirlerinin transfer
edilmesinin 6nlenmesi, bununla mucadele edilmesi ve bu
gelirlerin geri alinmasina yonelik yol ve yontemlerin tesvik
edilmesi amacityla” Mali Istihbarat Birimi (MIB)
kurulmas:t éngorilmustir. S6z konusu amaci
gerceklestirmek icin, gorev alani "birbirleriyle isbitligi
yapan (...), stpheli islem bildirimi alan, analiz eden ve
yetkili makamlara dagitan birim" seklinde tanimlanan bu
birim, su¢ gelitlerinin transfer edilmesinin 6nlenmesi,
bununla miicadele edilmesi ve bu gelirlerin geri alinmasina
yonelik yol ve yontemlerin tesvik edilmesinin
saglanmasina ¢alisacaktir.

—
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prevent the establishment of banks that have no physical
presence and prevent them from entering into a
correspondent banking relationship.

The Convention provides opportunity for State
Parties to permit another State Party to initiate civil action
in its courts, in order to prove the claim for establishment a
right on property acquired through corruption. Thereby,
the asset acquired through corruption may be directly
recovered. On the other hand, State Parties are obliged to
take measures to permit its competent authorities to order
the confiscation of property of foreign origin by
adjudication of an offence of money-laundering or such
other offence.

The State Party, which has received a request from
another State Party for confiscation of proceeds of crime
or property situated in its territory, is under the obligation
of ordering and enforcing this measure via its competent
authorities. The Requested State Party shall take measures
to identify, trace and freeze or seize proceeds of crime or
property for the purpose of confiscation to be ordered by
the requesting State Party. However, the request may also
be refused if the requested State Party does not receive
sufficient and timely evidence or if the property is
undervalued.

The State Parties would forward information on
proceeds of offences established in accordance with this
Convention to another State Party without prior request,
when it considers that the disclosure of such information
might assist the receiving State Party in initiating or
carrying out investigations, prosecutions or judicial
proceedings or might lead to a request by that State Party
about asset recovery.

In the Convention, it is also prescribed the
establishment of a Financial Intelligence Unit for the
purpose of preventing and combating the transfer of
proceeds of offences and of promoting ways and means of
recovering such proceeds. The Financial Intelligence
Unit, which is defined as the unit for receiving, analyzing
and disseminating to the competent authorities reports of
suspicious financial transactions, shall try to prevent and
combat the transfer of proceeds of offences and promote
ways and means of recovering such proceeds.




BAKAN YARDIMCISI UGAR, YOLSUZLUKLA MUCADELE ZIRVESINE KATILDI
DEPUTY MINISTER UGAR PARTICIPATED IN THE ANTI-CORRUPTION SUMMIT
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. ANTI-CORRUPTION
Adalet Bakan Yardimcist Bilal UCAR, Ingiltere Bagbakani David SUMMIT LONDON 2016
CAMERON' un ev sahipliginde 12 Mayis 2016 tarihinde Londra'da
diizenlenen “Yolsuzlukla Miicadele Zirvesi”’ne katilmustir. . -

,".

Devlet ve hiikiimet temsilcileri ile IMFE, Diinya Bankasi, OECD gibi
uluslararas: kuruluslar ve cesitli sivil toplum 6rgiitlerinin de kauldigt
zirvede, yolsuzluga acik kamu ve 6zel sektor faaliyetleri, yolsuzlugun ifsa
edilmesi ve seffaflik arasindaki iliski, yolsuzluk yapanlara
uygulanabilecek adli ve idari yaptirimlar ve yolsuzluk kiiltiiriintin yok
edilmesi konulari ele alinmistir.

Bakan Yardimcist Ugar zirve sirasinda ayrica Avustralya Adalet
Bakani Michael KEENAN ile ikili bir goriisme gerceklestirmistir.

Deputy Minister of Justice Bilal UCAR participated in the "Anti-
Corruption Summit" hosted by the UK Prime Minister David
CAMERON in London on 12 May 2016.

In the summit, issues such as public and private sector activities
causing corruption, the relationship between exposing corruption and
transparency, judicial and administrative sanctions to carry out
against the corrupt and driving out the corruption notion were
discussed with the participation of state and government
representatives, international organizations such as IMF, The World
Bank, OECD and several non-governmental organizations.

Also, Deputy Minister UCAR had a bilateral meeting with the
Australian Justice Minister Michael KEENAN during the summit.

AFGANISTAN HEYETININ ZIiYARETI
VISIT OF THE AFGHAN DELEGATION

Afganistan Adalet Bakanligi, Yiksek Mahkemesi, Bagsavciligy,
Calisma ve Sosyal Isler Bakanligi ve Igisleri Bakanligi yetkililerinden
olusan bir heyet, "¢ocuk suclular" alaninda bilgi edinmek tzere
Ulkemizde bir dizi ziyaretler gerceklestirmistir.

Bu cercevede, Afganistan Adalet Bakan Yardimecist Sayin Said
Mohammed Hashemi bagkanligindaki konuk heyet, 2 Mayis 2016
tarthinde Bakan Yardimcisi Sayin Bilal UCAR tarafindan kabul edilmistir.

Yapilan goriisme sirasinda, ¢ocuk hukuku ve bilhassa suca
striiklenen ¢ocuklarin 1slaht konusunda bilgi alisverisinde bulunulmus,
adli isbirligimizin pekistirilmesine yonelik iradeler karsilikli olarak teyit
edilmistit.

The delegation consisting of the officials from the Afghan Justice
Ministry, Supreme Court, Chief Prosecution Office, Labor and Social
Affairs Ministry, and Interior Ministry paid a series of visits in Turkey
to obtain information on the scope of "juvenile delinquents".

Within this scope, the visiting delegation under the presidency of
Afghan Deputy Justice Minister Said Mohammed Hashemi was hosted
by Deputy Minister Bilal UCAR on 2 May 2016.

During the meeting held, exchange of information was made on
the Juvenile law and especially on the subject of the rehabilitation of
the juvenile pushed to crime and wills to improve our legal
cooperation were reiteratedreciprocally
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MUSTESAR IPEK BIRLESIK KRALLIK BUYUKELGISINI KABUL ETTi
UNDERSECRETARY IPEK RECEIVED THE AMBASSADOR OF THE UNITED KINGDOM

Adalet Bakanligi Miistesarimiz Sayin Kenan IPEK, Birlesik
Krallik Ankara Biiyiikelcisi Sayin Richard MOORE'u 25 Agustos
2016 tarihinde makaminda kabul etmistir.

Sayin Ipek ve Sayin Biiyiikelgi, goriisme sirasinda Tiirkiye -
Birlesik Krallik iligkilerini, adli yardimlagma konularini ve giincel
gelismeleri ele almislardir.

Kabul sirasinda Adalet Bakanligi Miistesar Yardimecist
Selahaddin MENTES, Uluslararasi Hukuk ve Dis iliskiler Genel
Midiirii Dr. Harun MERT ve Genel Miidiir Yardimcist Ahmet
BASARAN ile Birlesik Krallik Biiyiikelgiligi Adalet ve Igisleri
Bakanligi Miisaviri Rochelle COHEN, Terorizm ve Agiricilikla
Miicadele Irtibat Gérevlisi Michael Hugh GAMMONS ve Siyasi
Asistan Jale INALOZ de hazir bulunmuslardir.

On 25 August 2016, the Justice Ministry Undersecretary
Kenan IPEK received the UK Ambassador to Ankara, Richard
MOORE, in his office.

M. Ipek and Mr. Ambassador discussed the Turkey - United
Kingdom relations, judicial assistance matters and current
developments during the meeting.

Also, The Deputy Undersecretary Selahaddin MENTES,
The Director General of the International Law and Foreign
Relations Dr. Harun MERT, The Deputy Director General
Ahmet BASARAN, The UK Embassy Justice and Home Office
Adviser Rochelle COHE, The Contact Person for Fight against
Terror and Extremism Michael Hugh GAMMONS and The
Political Assistant Jale INALOZ participated in the reception.

PAKISTAN FEDERAL ADALET AKADEMISI VE
SERIAT AKADEMISI BASKANININ ZIYARETI

VISIT OF THE PAKISTAN FEDERAL JUSTICE ACADEMY AND THE CHIEF JUSTICE OF THE SHARIAT COURT

Pakistan Federal Seriat Mahkemesi Baskant Riaz Ahmad KHAN
baskan-liginda; Pakistan Yiksek Yargi mensuplari ile Federal Adalet
Akademisi Baskani ve 6gretim tiyelerinden olusan heyet, 17 Mayis 2016
tarihinde Bakanligimizi ziyaret etmistir. Mustesar Yardimcist Sayin
Selahattin MENTES tarafindan kabul edilen Pakistan heyeti ile yapilan
gorismeler sirasinda her iki tilke yargi sistemleri hakkinda karsilikl bilgi
aligverisinde bulunarak misafir heyete, Adalet Bakanlig ile Ttrk Yargt
2 Sisteminin yapisi ve isleyisi konularinda bilgi verilmistir

3 Presided by Riaz Ahmad KHAN the Chief Justice of the Pakistan
* Shariat Court, the delegation consisting of Pakistan Higher Judicial
Members, the President of Federal Justice Academy and
academicians paid a visit to the Turkish Justice Ministry on 17 May
¥ 2016. During the meeting held with the Pakistan Delegation received
by the Deputy Undersecretary Selahattin MENTES, exchange of
information on the judicial systems of both countries took place, and
the visiting delegation was informed about the structure and
functioning of the Turkish Justice Ministry and Judicial System.
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VELAYET VE GOCUKLARIN KORUNMASINA YONELIK TEDBIRLER
Abdulvahab DABAKOGLU I YGNUNDEN UYGULANACAK HUKUK HAKKINDA LAHEY SOZLESMESI

Tetkik Hakimi
Rapporteur Judge

Go6clin artmast, yabanct tlkelerde calisma
imkanlarinin yayginlagsmasi ve ulasim imkanlarinin
gelismesi gibi sebeplerle, sinir asir: evlilikler
yayginlasmaktadir. Bu evlilik birlikteliklerinden olan
cocuklarin kisilik haklari ile mal varliginin korunmast; cocuk
tizerinde yetki bahseden velayet, vesayet, kayyimlik haklar,
bunlart karara baglayacak adli ve idari mercilerin
belirlenmesi, kararlarin taninmast ve tenfizine iliskin
kanunlar ihtilaflarinin ¢6zimi;  giderek uluslararasi
diizenlemelerle ¢6ztime muhtag hale gelmis meselelerdir.

Ulkemiz, konuya iliskin diizenlemeler iceren 19
Ekim1996 tarihli “Velayet Sorumlulugu ve Cocuklarin
Korunmasit Hakkinda Tedbirler yoniinden Yetki,
Uygulanacak Hukuk, Tanima, Tenfiz ve Isbirligine Dair
Lahey S6zlesme”ne 25.4.2016 tarih ve 6708 sayih Kanun ile
taraf olmustur. Sézlesmeye Avrupa Birligi vize serbestisi
streci kapsaminda taraf olundugu, onay kanununun
gerekeesinde ifade edilmistir.

Sézlesme, Ulkemizin taraf oldugu 5 Ekim 1961 tarihli
“Kiciklerin Korunmasinda Makamlarin Yetkisine
Uygulanacak Kanuna Dair S6zlesme”’nin degisen ve gelisen
ihtiyaglar karsisinda glncellenmesi amacini tagimaktadir.
Sozlesme, ilgili konular hakkinda htikimler barindiran ve
Ulkemizin taraf oldugu 25 Ocak 1996 tarihli “Cocuk
Haklarinin Kullanilmasina Tliskin Avrupa Sézlesmesi”, 15
Mayis 2003 tarihli “Cocuklarla Kisisel Iliski Kurulmasina
Dair Avrupa Sozlesmesi” ve 25 Ekim 1980 tarihli
“Uluslararast Cocuk Kacirmanin Hukuki Yénlerine Iliskin
Lahey S6zlesmesi” ile uyumlu diizenlemeler icermektedir.

1996 tarihli s6zlesme esas olarak 1961 tarihli
sozlesmeden kaynaklanan yetki sorununu ¢ézmeyi
amaclamustir. Bu ¢ercevede Sézlesme, cocugunun sahst ve
malvarliginin korunmas: ile velayet yetkisinin
belirlenmesinde hangi iilke makamlarinin yetkili olacags ve
hangi devlet kanunlarinin uygulanacagint diizenleyerek,
kiictigiin korunmast igin taraf devletlerden birinde alinan
tedbirin diger devletlerde de taninmasi ve tenfizine iliskin
hiikiimler getirmisgtir.

Sozlesme'nin getirdigi belli bagh diizenlemeler
su sekilde 6zetlenebilir:

a) Sozlesme'nin 5. maddesine goére, ¢ocugun
korunmasina yénelik tedbir alma yetkisi cocugun vatandast
oldugu tlke yerine mutat mesken tlkesi makamlarina
verilmistir. Bu sebeple adli ve idarl konularda verilecek
kararlar bakimindan salt vatandaslhk iliskisinin yeterli
olmadigi anlagilmaktadir. Bu diizenleme, hak ve fiil ehliyeti,
vesayet, soybagi, evlat edinme konularinda ilgilinin milli
hukukuna 6ncelik veren 5718 sayili Milletlerarast Ozel
Hukuk ve Usul Hukuku Hakkinda Kanun hiikimleri ile
geh§mekted1r Ancak Sozlesmenin yetki kurallarina iliskin

THE HAGUE CONVENTION ON APPLICABLE LAW IN RESPECT OF PARENTAL
RESPONSIBILITY AND MEASURES FOR THE PROTECTION OF CHILDREN

Cross-border marriages are becoming widespread
due to such reasons as the increase of migration,
prevalence of the opportunities of being able to find
employments in foreign countries and development of
access facilities. The issues with regard to protection of
the personal rights and assets of the children from such
marriages; custody, guardianship and curatorship rights
that are vesting authority over the child, determination of
Judicial and administrative authorities that would render
decision about these issues, settlement of the disputes
over statutes related to the recognition and enforcement
of decisions have gradually become in need to be
resolved with international regulations.

Pursuant to the Law dated 25.4.2016 and numbered
6708, Turkey has become a party to the “Hague
Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Cooperation in respect of
Parental Responsibility and Measures for the Protection
of Children” dated 19 October 1996 which includes
arrangements regarding the issue. It is expressed on the
approval code that Turkey has become a Contracting
State within the scope of European Union visa exemption
process.

The Convention carries the purpose of updating the
“Convention concerning the Powers of Authorities and
the Law Applicable in respect of the Protection of
Infants” dated 5 October 1961, to which Turkey stands
as a party, before the changing and developing needs.
The Convention includes arrangements compatible with
the “European Convention on the Exercise of Children's
Rights” dated 25 January 1996, “Convention on Contact
concerning Children” dated 15 May 2003 and the
“Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction” which reserve provisions
on the concerning issues and to which stands as aparty.

The Convention dated 1996, essentially aims to
settle the problem of authority that is deriving from the
Convention dated 1961. Within this framework, the
Convention arranges the competent state authorities and
the state laws to be enforced, with regard to
determination of the protection of the personal rights and
assets of the children and the custody authority and
therefore, it introduces provisions related to the
recognition and enforcement of a measure, taken by any
Contracting State for the protection of the minor, also in
other states.

Main arrangements introduced by the Convention
can be summed as follows:

a) According to the article 5 of the Convention, the
Jjurisdiction to take measures directed to the protection of
the child's person or property is vested to authorities of
the Contracting State of the habitual residence of the
child, instead of the country of nationality. For this
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hitkiimlerine ¢ekince konulmast miimkiin degildir.

b) Sozlesme'nin 6. maddesine gore, milteci veya
tlkelerini terk etmek zorunda kalmis ya da mutat
meskenleri belirlenemeyen cocuklar ile ilgili verilecek
kararlarda, bulunduklari tilke makamlari yetkili olacaktir.

c) Soézlesme'nin uygulanmasinda gorev alan
makamlar, cocugun menfaatinin aksini gerektirmesi
haricinde kural olarak kendi hukuklarini uygulayacaklardir.
Velayet yetkisinin kazanilmasi, degistirilmesi gibi
durumlarda da mutat mesken tilkesi hukuku uygulanacaktir.

d) Sozlesme'ye gore taraf devletlerden biri tarafindan
alinan tedbirler diger taraf devletlerde kanun geregi
taninacak olup, s6z konusu tanima talebi, yetki kurallarinin
ihlali, hukuki dinlenilme hakkina riayet edilmemesi,
tanimanin talep edilen tlkenin kamu dizenine agikca
aykirilik teskil etmesi gibi sebeplerle reddedilebilecektir.

Avrupa Birligi tyesi devletler Sézlesmeye iliskin
yaptiklart beyanda, kendileri gibi Birlige tiye olan devlet
makamlarinca verilen adli ve idari kararlarin Topluluk ic
hukukunun getirdigi dizenlemelere gbre tanmnip tenfiz
edilecegini bildirmislerdir. Bu sebeple S6zlesmenin tanima
ve tenfize iliskin hikimlerinin Avrupa Birligi'ne tye
devletler arasinda uygulanmayacagi anlagilmaktadir.

Ulkemiz tarafindan Sézlesme'nin 34. maddesine
iliskin yapilan beyan ile taraf devletler arasindaki iletisimin
merkezl makamlar araciligtyla yapilmasi kabul edilmis, 54.
maddeye getirilen ¢ekince ile Fransizca dilinin kullanimina
itiraz edilmistir. 55. maddeye getirilen ¢ekince ile de baska
bir tilkede koruma altina alinan cocuklarin tilkemizdeki mal
varliklari bakimindan tlkemizin yetkisi ile s6z konusu mal
varhigina iliskin daha 6nce tlkemizde verilmis bir koruma
tedbiriyle uyusmayan tedbirleri uygulamama hakkimiz sakli
tutulmustur.

29. maddeye gore taraf devletlerin S6zlesme'nin
getirdigi ylkimltlukleri yerine getirmesi i¢in bir merkezi
makam tayin ederek bildirmesi gerekmektedir. S6zlesme,
konu itibariyle Aile ve Sosyal Politikalar Bakanligi'nin yetki
alanina girmekle birlikte TBMM'ye sevk edilen tasarida
merkezi makama iligkin her hangi bir acitklamaya yer
verilmemistir.

ULUSLARARASI HUKUK

reason, it is understood that mere relation of nationality
is insufficient in terms of decisions rendered on judicial
and administrative issues. This arrangement contradicts
with the provisions of International Private and
Procedural Law numbered 5718. which gives priority to
the national legislation of the related person with regard
to the issues related to lawn capacitas and juridical
capacity, guardianship, paternity and
adoption.However, it is not possible to put reservations
regarding the provisions of the Convention related to the
rules on authority.

b) According to the article 6 of the Convention, the
decisions with related to the refugee children or children
children who are obliged to be displaced, or children to
whom their habitual residence could not be determined,
are in the competence of the authorities of Contracting
States where these children are present.

c) Authorities that are taking charge in the
enforcement of the Convention, as a rule, shall apply
their law with the exception that if the interest of the child
necessitates the opposite. In cases of getting or changing
of the power of custody, law of the state of the habitual
residence shall be enforced.

d) According to the Convention, the measures taken
by the authorities of a Contracting State shall be
recognized by operation of law in other Contracting
States. The recognition may however be refused if the
measure was taken in violation of procedure, if it is failed
to abide by the right to be heard and if such recognition is
manifestly contrary to public policy of the requested
State.

Member States of the European Union announced
in their declaration in relation to the Convention that
Jjudicial and administrative decisions ordered by any of
the Member State of the Union shall be recognized and
enforced according to the regulations brought by the
domestic law of the Community. For this reason, it is
understood that the provisions of the Convention in
relation to the recognition and enforcement shall not be
applied among the Member States of the European
Union.

Along with the declaration made by in relation to
the article 34 of the Convention, it has been accepted that
the communications between the contracting states be
made through central authorities, and an objection has
been raised to the usage of French language with
reservation brought to the article 54. With the reservation
brought to the article 55, our right to not apply the
measures that are contradicting with a protection
measure ordered previously in in terms of the assets in of
the children who are taken under protection in another
country, is reserved.

According to the article 29, a Contracting State
shall designate and notify a Central Authority in order to
carry out the liabilities which are imposed by the
Convention on such authorities. The Convention enters
within the jurisdiction of the Ministry of Family and
Social Policies as per its subject but no explanation has
been given place in the draft filed to Turkish Grand
National Assembly, regarding the central authority.
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CIN HALK CUMHURIYETI TERORLE MUCADELE
YUKSEK KOMISERI iLE GORUSME GERGEKLESTIRILDI

MEETING HELD WITH THE HIGH COMMISSIONER FOR COUNTER-TERRORISM
OF THE PEOPLE'S REPUBLIC OF CHINA

s -

7 Haziran 2016 tarihinde Bakanligimizi ziyaret eden Cin Halk
Cumbhuriyeti Terérle Miicadele Yitksek Komiseri Sayin Zhang
XINFENG ve beraberindeki heyet ile Miistesar Yardimecimiz Sayin
Selahaddin MENTES baskanliginda bir heyet goriisme
B cerceklestirmistir.

Yapilan goriisme kapsaminda iki tilke arasinda terérle miicadele
{ alanindaki adli isbirliginin gelistirilmesine yonelik ¢esitli konular ele
alinmis ve her iki tilkenin hukuk sistemi hakkinda bilgi aligverisinde
bulunulmustur.

The High Commissioner For Counter-terrorism of The
People's Republic Of China, Zhang XINFENG and his delegation
had a meeting with the delegation under the presidency of Deputy
Undersecretary Selahaddin MENTES on 7 June 2016.

Within the scope of the meeting held, several issues were
raised regarding the improvement of judicial cooperation on fight
against terrorism between both countries, and exchange of
information on the judicial systems of the two countries took
place.

BASIN KONUSUNDA FAALIYET GOSTEREN ULUSLARARASI

KURULUSLARIN TEMSILCILERININ ZIYARETI
VISIT OF THE REPRESENTATIVES OF INTERNATIONAL INSTITUTIONS ACTIVE IN THE FIELD OF PRESS

Sinir Tanimayan Gazeteciler, PEN International, Basin ve Medya
Ozgiirliigi Avrupa Merkezi, Gazetecileri Koruma Komitesi ve
Uluslararasi/Avrupa Gazeteciler Federasyonu temsilcilerinden olusan
heyet, 25 May1s 2016 tarihinde Miistesar Yardimcist Sayin Selahaddin
Mentes tarafindan kabul edilmistir.

Toplantida Miistesar Yardimeist Sayin Selahaddin Mentes,
tilkemizde ifade ve basin ozgiirliigii ile insan haklari alaninda son
dénemde yasanan olumlu gelismeler hakkinda bilgi vermistir.

On 25 May 2016 Deputy Undersecretary Mr. Selahaddin
Mentes received the delegation composed of the representatives of
Reporters without Borders, PEN International, European Centre
for Press and Media Freedom, Committee to Protect Journalists
andthe European and International Federation of Journalists.

During the meeting, Deputy Undersecretary Mr. Selahaddin
Mentes provided information on the recent positive developments
in the fields of freedom of expression and the press as well as human
rights in Turkey.
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TURKIYE- BELGIKA ADALET BAKANLIKLARI ARASINDA
“SUGLULARIN IADESI” KONULU GALISTAY GERGEKLESTIRILDi

THE WORKSHOP ON "EXTRADITION" WAS CONDUCTED
BETWEEN THE MINISTRIES OF JUSTICE OF TURKEY AND BELGIUM

09 Mart 2016 tarihinde

Ankara'da yapilan Tirkiye-Belcika
Uglii Bakanlar Toplantisinda iki iilke i
Adalet Bakanliklari arasindaki [

diizenlemesi kararlastirilan,

“Suglularin Iadesi” konulu Calistay

31 Mayis-01 Haziran 2016
tarihlerinde Briiksel'de gerceklestiril-
migtir. Anilan Calistay kapsaminda
Genel Midiir Yardimeisi Kasim
CICEK baskanligindaki Bakanligi-
miz heyeti ile Belcika Adalet Bakanlig

The workshop on "Extradition”,
determined to be organized by the
Ministries of Justice of both
countries in the Turkish-Belgian
Tripartite Meeting of Ministers held
in Ankara on 9 March 2016, was
conducted in Brussels on 31 May-01
June 2016. Within the scope of the
abovementioned workshop, a
meeting was arranged between
Turkish Ministry Delegation
presided by Deputy Director
General Kasim CICEK and the
Belgium Delegation presided by
Steven LIMBOURG, Deputy

Uluslararasi Hukuk Birimi Genel

General Manager of International
Midir Yardimcist Steven

! Law Department of the Belgium Ministry of Justice. In the meeting,
LIMBOURG bagkanligindaki Belgika heyeti arasinda gériisme  the problems encountered regarding the extradition of terrorist

yapilmistir. Goriismede, ozellikle terér suglularin iadesi — criminals were especially dealt with and exchange of information

konusunda yasanan sorunlar ele alinmis ve her iki iilkenin 7 the extradition legislation of both countries took place.

suglularin iadesi alanindaki mevzuat hakkinda bilgi aligverisinde
bulunulmustur.

TURKIYE ILE IRAN ADALET BAKANLIKLARI ARASINDA ORTAK
YURUTME KOMITESI TOPLANTISI YAPILDI

MUTUAL EXECUTIVE COMMITTEE MEETING HELD BETWEEN
THE MINISTRIES OF JUSTICE OF TURKEY AND IRAN

Tiirkiye ile Iran Adalet
Bakanliklar: arasinda 24-25 Mayis
2016 tarihlerinde Tahran'da “Ortak
Yiritme Komitesi” toplantisi
yapilmustir. Uluslararast Hukuk ve
Dis Iliskiler Genel Miidiir Yardimcis
Ahmet BASARAN bagkanligindaki
heyetimiz ile fran heyeti arasinda
gerceklesen goriismede suglularin
iadesi, ceza istinabe ve hitkiimli nakli
islemleri kapsaminda kalan konulara
deginilmistir. Heyetimiz ayrica [ran
Bassavci Vekiline nezaket ziyaretinde
bulunmustur.

Toplanti sonunda; iki iilke, adli isbirligini gelistirilmek ve
kargilagilan sorunlarin ¢6ziimii hususunda goriis birligine

varmistir.

ULUSLARARASI HUKUK

"Mutual Executive Committee"
meeting between the Ministries of
Justice of Turkey and Iran was held
in Tehran on 24 -25 May 2016.

= /ssues within the scope of

extradition, criminal rogatory

T8  proceedings and the transfer of the
~ convicts were raised in the meeting

conducted between the Iranian
Delegation and Turkish Delegation
under the presidency of Ahmet
Basaran Deputy Director General
of The International Law and
Foreign Relations. Our delegation
also paid a courtesy visit to the
Deputy Chief Prosecutor of Iran.

At the end of the meeting, both countries reached a consensus
to improve judicial cooperation and solve the problems
encountered.

BULTENI
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AIHM KARARLARININ iCRASI SURECIYLE iLGILi
TBMM INSAN HAKLARI KOMiSYONU’NA SUNUM YAPILDI

A PRESENTATION ON THE EXECUTION PROCESS OF THE JUDGMENTS OF THE ECtHR
WAS MADE TO THE HUMAN RIGHTS INQUIRY COMMISSION OF THE TGNA

Avrupa Insan Haklart Mahkemesinin iilkemiz hakkinda verdigi
kararlarin icrasinin izlenmesine yonelik olarak bir mekanizma
olusturulmast dogrultusunda TBMM Insan Haklarint Inceleme
Komisyonu tarafindan yiiriitiilen caligmalar kapsaminda, Adalet ve
Disisleri Bakanliklari temsilcileri tarafindan 2 Haziran 2016 tarihinde bir
sunum gerceklestirilmistir.

Toplantiya Miistesar Yardimcist Sayin Selahaddin MENTES ve
Bakanligimiz temsilcileri ile TBMM Insan Haklarini Inceleme
Komisyonu Bagkanit Mustafa YENEROGLU ile baskanvekilleri ve iiyeleri
katilmustir.

Within the scope of the works carried out by the Human Rights
Inquiry Commission of the TGNA towards the establishment of a
mechanism for the monitoring of the execution of the judgments
rendered by the European Court of Human Rights against Turkey, a
presentation was delivered on 2 June 2016 by the representatives of
Ministry of Justice and Ministry of Foreign Affairs.

The meeting was attended by Deputy Undersecretary Mr.
Selahaddin MENTES, the representatives of the Ministry of Justice, the
President of the Human Rights Inquiry Commission of the TGNA Mr.
Mustafa YENEROGLU and the acting presidents and members of the
Commission.

GAYRIRESMi GALISMA GRUBUNUN 7. TOPLANTISI GERGEKLESTIRILDI
THE 7th MEETING OF THE INFORMAL WORKING GROUP WAS HELD

Avrupa Konseyi, Avrupa [nsan
Haklari Mahkemesi ve
Bakanligimiz temsilcilerinin
katilimiyla "Avrupa Insan Haklari
Sézlesmesi IThlallerinin
Onlenmesine Iliskin Eylem Plani”
gercevesinde uzmanlar seviyesinde

olusturulan "Gayriresmi Caligma |

Grubu", 7. toplantsini 13 Haziran
2016 tarihinde Strazburg'da
gercek-lestirmistir.

Toplantiya, Miistesar

The expert-level “Informal
Working Group”, which was
established within the framework
of the “Turkish Action Plan for the
Prevention of Violations of
European Convention on Human
Rights” with the participation of
the representatives of the Council
of Europe, the European Court of
Human Rights and the Turkish
Ministry of Justice, held its 7th
meeting on 13 June 2016 in
: Strasbourg.

The meeting chaired by

Yardimecist Sayin Selahaddin MENTES baskanliginda Kanunlar Deputy Undersecretary Mr. Selahaddin MENTES was

Genel Midirlagi, Avrupa Birligi Genel Mudiirliigi ve Insan

attended by a delegation composed of the officials from
Directorate General for Laws, Directorate General for

Haklari Daire Bagkanligi calisanlarindan olusan bir heyet European Union Affairs and Human Rights Department.

katllmistir.
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Tuba ERGUL

Tetkik Hakimi
Rapporteur Judge

Avrupa Giivenlik ve Isbirligi Teskilatt (AGIT),
1970'i yillarin basinda Soguk Savas doneminde Avrupa'da
givenlik ve istikrarin saglanmasi, katilan Devletler
arasinda isbirliginin gelistirilmesi ve diizenli diyalog tesis
edilerek gerginligin ve anlasmazliklarin azaltilmasi
amactyla kurulmustur. AGIT; siyasi-askeri, ekonomi-gevre
ve insani agidan gtvenlikle ilgili ilke, norm ve standartlar
gelistirmekte, katilimct Devletler icin bir miuzakere ve
diyalog forumu olusturmakta ve katilimci Devletlerin
demokratiklesme, hukukun tstiinligii ve insan haklarina
saygt konularindaki caligmalarina destek ve yardimci
olmaktadur.

AGIT'in biinyesinde; Avrupa, Kuzey Amerika ve
Asya'da olmak tizere ti¢ kitadan elli yedi katilimct Devlet ve
toplam on bir Akdenizli ve Asyalt Isbirligi Ortag
statiisiinde Devlet bulunmaktadir. Tirkiye, AGIT'in
kurucu tyelerinden olup, diger katilimci Devletler
sunlardir: ABD, Almanya, Andorra, Arnavutluk,
Avusturya, Azerbaycan, Belarus, Belgika, Bosna-Hersek,
Bulgaristan, Cek Cumbhuriyeti, Danimarka, Ermenistan,
Estonya, Finlandiya, Fransa, GKRY, Gtrcistan,
Hirvatistan, Hollanda, Ingiltere, Irlanda, ispanya, Isvec,
Isvicre, italya, Izlanda, Kanada, Karadag, Kazakistan,
Kirgizistan, Letonya, Liechtenstein, Litvanya,
Liksemburg, Macaristan, Makedonya, Malta, Mogolistan,
Moldova, Monako, Norveg, Ozbekistan, Polonya,
Portekiz, Romanya, Rusya, San Marino, Sirbistan,
Slovakya, Slovenya, Tacikistan, Tirkmenistan, Ukrayna,
Vatikan ve Yunanistan.

AGIT'in merkezi Viyana'da bulunmaktadir ve
Genel Sekreteri Lamberto Zannier'dir. AGIT'in 2016 yilt
icin Dénem Baskanligi, Almanya tarafindan
yurutilmektedir. Tim katilmer Devletler esit statide
bulunmakta, kararlar uzlasma ile alinmaktadir.

AGIT'in yapisinda; Zirveler, Bakanlar Konseyi,
Ust Diizeyli Konsey, Daimi Konsey, Giivenlik ve Isbirligi
Forumu, Demokratik Kurumlar ve Insan Haklart Ofisi,
AGIT Misyonlari, Sekreterya, Milli Azinliklar Yiiksek
Komiseri, Medya Ozgiirligii Temsilcisi yer
almaktadir. AGIT'in ana karar alma ve yénetme yetkisine
sahip organi Disisleri Bakanlarindan olusan Bakanlar
Konseyi olup, gunlik isler de Daimi Konsey tarafindan
yurutilmektedir.

Ayrica, 1991 yilinda AGIT katilimer Devletleri
arasindaki siyasi diyalogu parlamenterler diizeyine tasimayi
amaclayan AGIT Parlamenter Asamblesi (AGIT-PA)
kurulmustur ve TBMM'de olusturulan AGITPA Tirk
Grubu tarafindan AGITPA calismalarina katilim

ULUSLARARASI HU KUl.ﬁ_

AVRUPA GUVENLIK VE i$BiRLIGI TESKILATI (AGIT)
ORGANIZATION FOR SECURITY AND CO-OPERATION IN EUROPE (THE 0SCE)

Organization for Security and Co-operation in
Europe (the OSCE) was established in early 1970s
during the Cold War period with a view to ensuring
security and stability in Europe, development of co-
operation between participating States and reduction of
tension and misunderstandings through establishing
regular dialogue. The OSCE develops principles, norms
and standards with respect to the politico-military,
economic-environment and human dimensions of
security, constitutes a forum of negotiation and dialogue
for the participating States, supports and assists the
participating States' works on democratization, the rule
of law andrespect for human rights.

The OSCE comprises of fifty seven participating
States from three continents, namely Europe, North
America and Asia and of a total of eleven States which
have the status of Mediterranean and Asian Partners for
Co-operation. Turkey is among the founding States of the
OSCE and other participating States are the followings:
Albania, Andorra, Armenia, Austria, Azerbaijan,
Belarus, Belgium, Bosnia and Herzegovina, Bulgaria,
Canada, Croatia, Czech Republic, Denmark, Estonia,
Finland, France, Georgia, Germany, Greece, Cyprus,
Hungary, Iceland, Ireland, Italy, Kazakhstan,
Kyrgyzstan, Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Moldova, Monaco, Mongolia,
Montenegro, Norway, Poland, Portugal, Romania,
Russia, San Marino, Serbia, Slovakia, Slovenia, Spain,
Sweden, Switzerland, Tajikistan, Turkmenistan,
Ukraine, Uzbekistan, the former Yugoslav Republic of
Macedonia, the Holy See, the Netherlands, the United
States of America and the United Kingdom.

The headquarters of the OSCE is located in
Vienna and its Secretary General is Mr. Lamberto
Zannier. Germany holds the OSCE Chairmanship in
2016. All the participating States have equal status and
decisions are taken by consensus.

The OSCE consists of Summits, Ministerial
Council, High-Level Council, Permanent Council,
Forum for Security and Co-operation, Office for
Democratic Institutions and Human Rights, OSCE
Missions, Secretariat, High Commissioner on National
Minorities and Representative on Freedom of the Media.
While the Ministerial Council composed of Ministers of
Foreign Affairs is the main decision-making and
governing body of the OSCE, the Permanent Council
performs the routine operational tasks.

Furthermore, the OSCE Parliamentary
Assembly (the OSCE-PA), which aims to bring the
political dialogue between the participating States to the

BULTENI!
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AVRUPA GUVENLIK VE iSBIRLIGi TESKILATI (AGIT)

saglanmaktadir.

AGIT, ilk olarak Avrupa Giivenlik ve Isbirligi
Konferanst (AGIK) adi altinda bir miizakere forumu ve
konferanslar diplomasisi seklinde kurulmustur. 1973-1975
yillar1 arasinda Helsinki'de otuz bes tlkenin katilimiyla
AGIK diizenlenmistir. 1975 yilinda bu konferans
sonucunda, otuz ti¢ Avrupa llkesi ile ABD ve Kanada
Devlet ve Hiitktimet Baskanlart diizeyinde Helsinki Nihai
Senedi'nin imzalanmast ile AGIK siireci baslamustir.
Helsinki Nihai Senedi, AGIT'in temel belgesi niteliginde
kabul edilmektedir. Helsinki Nihai Senedi'nde siyasi-
askeri, ekonomi-cevre ve insan haklart olmak izere
gtivenligin birbiriyle baglantili i¢ boyutu ve Devletler arast
iliskilerde rehber olacak on temel ilke kabul edilmistir.

1975 yilindan 1990 yilina kadar AGIK, katilimct
Devletlerin katilimiyla yeni yiiktimliliiklerin ele alindigs ve
uygulamalarin degerlendirildigi bir dizi konferans ve
toplanti seklinde calismalarini strdirmistir. AGIK,
1990'h yillarin basinda Soguk Savas sonrasit donemin yeni
ihtiyaglarini karsilamak igin bir uyum stireci i¢ine girmistir.
Bu nedenle, 1990 yilinda diizenlenen Paris Zirvesi'nde,
“Yeni Bir Avrupa Icin Paris Sartr” kabul edilmistir. Bu
dénemde AGIK, demokratiklesme ve insan haklarinin
izlenmesi gibi konularin yant sira erken uyari, catismalarin
onlenmest, kriz yonetimi ve ¢atisma sonrast rehabilitasyon
gibi diger konulari da ¢alisma alanina eklemistir.

Kurumsallasma ihtiyacinin ortaya c¢ikmas: ile
birlikte hizlt bir kurumsallasmaya gidilmis ve c¢esitli
tlkelerde misyonlar kurulmustur. 1994 Budapeste
Zirvesi'nde AGIK, uluslararasi bir kurulusa doniiserek
Avrupa Giivenlik ve Isbirligi Teskilati (AGIT) adint
almistir. 1999 Istanbul Zirvesi'nde ise, “Avrupa Giivenlik
Sart” kabul edilmistir. Ozellikle 2010 Astana Zirvesi'nden
sonra, kadin, cinsiyet ve siber gtivenlik gibi konular 6nem
kazanmis ve AGIT'in bu konularda calismalart artmustir.

AGIT'in baslica calisma alanlari; silahlarin

kontrolii, sinirlarin yonetimi, insan kacgakciligt ile
miucadele, terérle miicadele, catismalarin 6nlemesi ve
¢6zimu, demokratiklesme, ekonomik faaliyetler, egitim,
secimler, cevre ile ilgili faaliyetler, cinsiyet esitligi, iyi
yonetisim, insan haklari, azinlik haklari, medya 6zgtrluga
ve gelisimi, hukukun ustinligi, ayrimeilik yasagt ve
hosgorudir.

level of parliamentarians, was established in 1991 and
the Turkish Group of the OSCE-PA, which was formed by
the Grand National Assembly of Turkey, participates in
the OSCE-PAworks.

The OSCE was first established as a _forum for
negotiation and diplomacy of conferences under the
name Conference on Security and Co-operation in
Europe (the CSCE). The CSCE was held between 1973
and 1975 in Helsinki with the participation of thirty five
States. As a result of the conference in question, the
CSCE process was initiated with the signing of the
Helsinki Final Act by the Heads of State and Government
of thirty three European States as well as the United
States of America and Canada in 1975. The Helsinki
Final Actis accepted as the fundamental document of the
OSCE. Three inter-related dimensions of security,
namely politico-military, economic-environment and
human rights dimensions as well as ten fundamental
principles which would guide the inter-State relations
were adopted in the Helsinki Final Act.

From 1975 until 1990, the CSCE pursued its
works in a series of conferences and meetings where new
obligations and practices were considered with the
participation of participating States. In early 1990s, the
CSCE embarked on a process of adaptation with a view
to meeting the new requirements of the post-Cold War
period. To that end, “the Charter of Paris for a New
Europe” was adopted in the Paris Summit held in 1990.
During that period, in addition to subjects such as
democratization and human vights monitoring, the
CSCE included in its work areas other subjects such as
early warning, conflict prevention, crisis management
and post-conflict rehabilitation.

Institutionalization was swiftly ensured with the
emergence of the need to institutionalize and missions
were established in various countries. The CSCE was
transformed into an international institution and it was
given the name Organization for Security and Co-
operation in Europe (the OSCE) in the Budapest Summit
in 1994. “The Charter for European Security” was
adopted in the Istanbul Summit in 1999. Particularly
after the Astana Summit in 2010, subjects such as
women, gender and cyber security gained significance
and there has been an increase in the works of the OSCE
on these subjects.

Arms control, border management, combating
human trafficking, combating terrorism, conflict
prevention and resolution, democratization, economic
activities, education, elections, environmental activities,
gender equality, good governance, human rights,
minority rights, media freedom and development, rule of
law, tolerance and non-discrimination are the main work
areas of the OSCE.

Sg

£ INTERNATIONAL LAW

| BULLETIN

F



AKPM DENETIM KOMiSYONU RAPORTORLERININ ZIYARETI

VISIT OF THE RAPPORTEURS OF THE MONITORING COMMITTEE OF
THE PARLIAMENTARY ASSEMBLY OF THE COUNCIL OF EUROPE

Ulkemizi ziyaret eden Avrupa Konseyi Parlamenterler Meclisi
raportdrleri Ingebjorg Godskesen, Natasa Vuckovic ve beraberindeki heyet,
bu kapsamda 12 Mayis 2016 tarihinde Miistesar Yardimcisi Sayin
Selahaddin Mentes ile goriismiislerdir.

Goérigmede, Tiirkiye'nin "denetim sonrasi diyalog siirecine” iliskin
olarak karsilikli goriis aligverisinde bulunulmustur.

The rapporteurs of the Parliamentary Assembly of the Council of
Europe Ms. Ingebjorg Godskesen, Mrs. Natasa Vuckovi¢ and the
accompanying delegation paid a visit to Turkey and in this connection,

they held a meeting with Deputy Undersecretary Mr. Selahaddin Mentes
on 12 May 2016.

During the meeting, opinions on Turkey's “post-monitoring dialogue
process” were exchanged.

AGIT INSAN TICARETIYLE MUCADELE OZEL TEMSILCISININ ZIYARETI
VISIT OF OSCE SPECIAL REPRESENTATIVE FOR COMBATING TRAFFICKING IN HUMAN BEINGS

Avrupa Giivenlik ve Isbirligi Teskilati (AGIT) Insan Ticaretiyle
Miicadele Ozel Temsilcisi ve Koordinatérii Biiyiikelci Madina Jarbussynova
baskanligindaki heyet 10 Mayis 2016 tarihinde Genel Midiirligiimiizii
ziyaret etmistir.

Konuk heyet Genel Miidiir Yardimcimiz Sayin Kasim CICEK
tarafindan kabul edilmistir. Goriisme sirasinda konuk heyete insan
ticaretine iliskin mevzuat hakkinda bilgi verilmis ve sorulan sorular
cevaplandirilmigtir

The delegation under the presidency of Madina Jarbussynova, the
Special Representative and Co-ordinator for Combating Trafficking in
Human Beings, the Organization for Security and Co-operation in
Europe (OSCE), visited our Directorate General on 10 May 2016.

Visiting delegation was received by the Deputy Director General Kasim
Cicek. During the meeting, information on the legislation regarding
human trafficking was presented and questions posedregarding the issue
were answered.

SIRBISTAN BUYUKELGISi GENEL MUDURLUGUMUZU ZIYARET ETTI
THE AMBASSADOR OF SERBIA VISITED OUR DIRECTORATE GENERAL

Sirbistan'in Ankara Biiyiikel¢isi Danilo VUCETIC, 28 Haziran 2016
tarihinde Genel Midiir Yardimcisi Faris KARAK't ziyaret etmistir.
Goriismede, Tiirkiye ve Sirbistan arasindaki adli isbirligi konular: tizerinde
durulmus ve mevcut isbirliginin daha da gelistirilmesi hususunda karsiliklt
goriis aligverisinde bulunulmustur.

Danilo VUCETIC, the Ambassador of Serbia to Ankara, paid a visit
to our Deputy Director General Faris KARAK on 28 June 2016. In the
meeting, issues regarding judicial cooperation between Turkey and
Serbia were focused and exchange of views was held so as to take current
cooperation much further.
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GENEL MUDURLUGUMUZUN 5. ISTISARE TOPLANTISI
AFYONKARAHISAR'DA GERGEKLESTIRILDI

Genel Midiirliigiimiiziin 5. Istisare Toplantisi, 29 Nisan - 1 Mayis 2016 tarihleri arasinda gergeklestirilmistir.
Afyonkarahisar'da yapilan toplantiya Miistesar Yardimcist Sayin Selahaddin MENTES, Genel Miidiiriimiiz Sayin Dr. Harun
MERT ile Genel Miidiirltigtimiiz Yonetici, Tetkik Hakimleri, Adalet Uzman ve Uzman Yardimecilari ile diger personel kaulmustr.

Toplantida, 23 Nisan 2016 tarihinde Tiirkiye Biiyiik Millet Meclisi Genel Kurulu'nda kabul edilen Cezai Konularda
Uluslararasi Adli Isbirligi Kanunu ile iilkemiz tarafindan son dénemde imzalanan Avrupa Konseyi sozlesmeleri miizakere edilerek
Genel Midirligimiiziin isleyisine iliskin konularda goriis aligverisinde bulunulmustur.

Ayrica Insan Haklari Daire Baskanligrnin faaliyet raporu, Anayasa Mahkemesi'ne bireysel bagvurularda dikkat edilmesi

gereken hususlar, ATHM savunma ve kararlarinin icra siireci ve son donemde yiiriirliige giren protokoller ile ATHS Thlallerinin
Onlenmesine Iligkin Eylem Plan1 miizakere edilmistir.
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THE FIFTH CONSULTATION MEETING OF OUR GENERAL
DIRECTORATE WAS HELD IN AFYONKARAHISAR

The fifth consultation meeting of our Directorate General was held in Afyonkarahisar between the dates of April 29 -
May 1 2016. Deputy Undersecretary Selahaddin MENTES, Director General Drv. Harun MERT, Directorate Executives,
Rapporteur Judges, Justice Experts, Assistant Experts and other personnel participated in the meeting held in
Afyonkarahisar.

In the meeting, the Law on International Judicial Cooperation in Criminal Matters adopted by the Plenary of the
Turkish Grand National Assembly on 23 April 2016 and The Council of Europe Conventions signed by Turkey in the recent
periodwere negotiated and the issues regarding our General Directorate's workflow were discussed.

Also, the activity report of the Human Rights Department, points to take into account for individual applications to the
Constitutional Court, the ECtHR defense and execution process of the judgments, protocols enacted recently and the
Action Plan on Prevention of ECHR violations were debated.

ULUSLARARASI HUKUK
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GENEL MUDURLUGUMUZUN
GELENEKSEL IFTAR PROGRAMI GERGEKLESTIRILDI
THE TRADITIONAL IFTAR PROGRAM OF OUR GENERAL DIRECTORATE WAS HELD

Genel Miidiirligiimiiziin geleneksel iftar programi 20
Haziran 2016 tarihinde Genel Miidiiriimiiz Dr. Harun
MERT, Genel Miidiir Yardimcilarimiz, Daire
Baskanlarimiz, Tetkik Hakimlerimiz ve diger
personelimizin katilimlari ile Haci Abdullah Lokantasinda
gerceklestirildi.

The traditional iftar program of our General
Directorate was held in Hacit Abdullah Restaurant with
the participation of the Director General Dr. Harun
MERT, Deputy General Directors, Heads of
Department, Judges and other personnel on 20 June
2016.
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ULUSLARARAS! HUKUK KiTAPLIGIAE

Z. Fulya DASKIN | Adalet Uzman Yardimcis

ULUSLARARASI CEZA HUKUKU
INTERNATIONAL CRIMINAL LAW

Prof. Dr. Durmus TEZCAN - Prof. Dr. Mustafa RUHAN ERDEM
Yrd. Dog¢. Dr. R.Murat ONOK

3. baskist 2015 Ekimde yayimlanmis In the third edition of this book
olan kitapta, uluslararasi ceza hukukunun published in October 2015, it was
mentioned about the main concepts of

temel kavramlariyla birlikte ceza iglerinde °, ; o . :
international criminal law, international

ULUSLARARASI

CEZA HUKUKU

.

uluslararast adli yardimlasma, uluslararast
ceza mahkemesi, uluslararasi ceza
sorumlulugu ve uluslararast ceza
mahkemelerinin kurucu anlagmalarinda
yer verilen sug tiplerine deginilen kitapta,
ceza iglerinde adli yardimlagsma agisindan
gerekli olabilecek ikili adli yardimlagma
sozlesmeleri ve Suglularin [adesine Dair
Avrupa Sozlesmesine taraf iilkelerin
listelerine de yer verilmistir.

legal assistance in criminal matters,
international criminal court, international
criminal responsibility, types of the offences
included in the founding treaties of
international criminal courts, bilateral
agreements on legal assistance required for
legal assistance in criminal matters and the
list of signatory states of European
Convention on Extradition.

CEZA ALANINDA ULUSLARARASI ADLI i$BiRLIGi HUKUKU
LAW ON INTERNATIONAL LEGAL COOPERATION IN CRIMINAL MATTERS

Dr. Ahmet ULUTAS - Omer Serdar ATABEY

Kitapta, tarafi olmamiz sebebiyle
hukukumuzun ayrilmaz bir parcast olan
ancak zaman zaman uygulayicilarin ve
ilgililerin anlamakta giigliik cektigi Ceza
Islerinde Karsilikli Adli Yardim Avrupa
Sozlesmesi ve Sozlesmeye iliskin Ek-1 ve Ek-
2 Nolu Protokoller, Suglularin fadesine Dair
Avrupa Sozlesmesi ve Ek-2 Nolu Protokol,
Hiikiimliilerin Nakline Dair Sézlesmesi,
Ceza Yargilarinin Milletlerarasi Degeri
Konusunda Avrupa Sézlesmesi gibi adli
yardimlasma agisindan 6nem arz eden baglica
uluslararast sdzlesmelerin metinlerine,
actklayici raporlarin terciimelerine ve ilgili

In this book, texts of the important
international conventions on legal
assistance, which are inseparable parts
of our law and which cannot sometimes
be understood clearly by practitioners,
such as European Convention on Mutual
Assistance in Criminal Matters and its
First and Second Additional Protocols,
Convention on Extradition and its
Second Additional Protocol, Convention
on the Transfer of Sentenced Persons and
European Convention on the
International Validity of Criminal
Judgments; the translations of their
Explanatory Reports and related

CEZA ALANINDA
ULUSLARARASI
ADLI ISBIRLIGI

e, Alvmet DLUTAS:

Ormer Serdar ATABEY

. circulars were included.
genelgelere yer verilmistir.

I  ULUSLARARASI HUKUKTA GUNCEL SORUN ALANLARI
CURRENT PROBLEMS IN INTERNATIONAL LAW

Editor / Editor : Murat SARACLI

ULUSLARARASI HUKUKTA
GUNCEL SORUN ALANLARI

EDIT{R: MURAT SARACLI

Yakin bir ge¢miste uluslararasi In this study, fourteen articles about
sistemde yaganan gelismelerin uluslararasi the reflections of recent developments in
the international system on the
international law, prepared by the
academics working in various
hazirlanan galismada gesitli iiniversitelerde iversities, were included.

gorev yapan akademisyenlerin yazdigt

hukuktaki karsiligini bulmaya ve
anlamlandirmaya yonelik olarak

toplam on dort makaleye yer verilmistir.

ULUSLARARASI HUKUK
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"TURKIYE VE iNSAN HAKLARI" BROSURU
"TURKEY AND HUMAN RIGHTS" BROCHURE

Insan Haklar1 Daire Baskanlig: tarafindan, son yillarda Ulkemizde insan haklart alaninda yasanan gelismeleri ve bunlar yansitan
iyi uygulama 6rneklerini ortaya koymak amactyla "Tiirkiye ve Insan Haklar1" adli brosiir hazirlanmustir.

Tiirkge, Ingilizce ve Fransizca olmak iizere ii¢ ayr1 dilde hazirlanan brosiirde 'Yargi Reformu Stratejisine' 6zel bir baslik ayrilarak,
insan haklart alaninda gerceklesen kurumsal reformlara ve yapilan mevzuat calismalart alanindaki gelismelere yer verilmistir.

Brosiirde ayrica, Avrupa Insan Haklari Sozlesmesi IThlallerinin Onlenmesine iliskin Eylem Plani ve bu cergevede atilacak
adimlarin tespiti ile buna ydnelik ¢alismalarin yapilmasi amaciyla olusturulan “Gayriresmi Calisma Grubu’nun faaliyetlerine yer
verilmistir.

Insan Haklar alnindaki olumlu gelismeleri yansitmast agisindan, Tiirkiye hakkina Avrupa Insan Haklari Mahkemesi ve Avrupa
Konseyi Bakanlar Komitesi 6niinde bekleyen bagvuru ve karar sayilarindaki azalmay1 gosteren sayilara da brosiirde yer verilmistir.

A brochure titled as "Turkey and Human Rights" was prepared in order to present recent developments in the field of human
rights in Turkey and good practice examples reflecting these recent developments.

In the brochure, prepared in three different languages as Turkish, English and French, a special chapter titled as "Judicial
Reform Strategy of Turkey" was prepared and institutional reforms and legislative amendments in the field of human rights were
included.

In the brochure, the activities of "Informal Working Group", established in order to organize necessary activities and steps
within the framework of "Action Plan on Prevention of European Convention on Human Rights Violations", were also included.

In terms of reflecting positive developments in the field of human rights, the numbers showing the applications about Turkey
pending in European Court of Human Rights and Committee of Ministers of Council of Europe and the decrease in the
Judgments were also given

A
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AIHM, INSAN HAKLARI TAZMINAT KOMISYONUNUN YENI GOREV
ALANIYLA iLGILi BASVURULARI KABULEDILEMEZ BULDU

APPLICATIONS REGARDING THE NEW SCOPE OF THE DUTIES OF THE HUMAN
RIGHTS COMPENSATION COMMISSION WERE DECLARED INADMISSIBLE BY ECtHR

9 Mart 2016 tarihli ve 29648 sayili Resmi Gazete' de
yayimlanarak yirirlige giren Insan Haklari Tazminat
Komisyonunun (Tazminat Komisyonu) yetkisinin
genisletilmesine iliskin Bakanlar Kurulu kararinin ardindan,
ATHM, bu yeni alanlarla ilgili olarak, 14 ve 30 Haziran 2016
tarihlerinde “bes” farkli kabuledilmezlik karari
vermistit.

Bu kararlar; orman sinirt igerisinde
kaldigi gerekcesiyle tapunun iptal
edilmesi ve tapuya serth konulmasi
(Savascin ve Digerleri/Turkiye
(15661/07) ve Alemdar ve
Digetleri/Turkiye (9944/06)) ve
imar planinda tasinmazin kamu
alanina ayrilmast -hukuki el
atma- (Paksoy ve Digerleri
/Turkiye (19474/10)); gerek-
celeriyle milkiyet hakkinin ihlal

edildigi; cezaevinde uygulanan = ﬁ_

disiplin yaptirimi ve sakincalt
oldugu gerekgesiyle mektubun
tutukluya iletilmemesi nedenleriyle
ozel ve aile hayatina saygt hakkinin
ihlal edildigi (Cetin/Turkiye
(47768/09) ve Sayan/Tirkiye (49460/11)

iddialarina iliskindir. S6z konusu 6nct T

(leading) kabuledilmezlik kararlar1 sonrasinda
AIHM oniindeki derdest bulunan 1000'den fazla dosyanin
Tazminat Komisyonuna basvurulmak tzere reddedilmesi
beklenmektedir

! EUROPEAN COURT OF HUMAN RIGHTS ’
. .COUR EUROPEENNE DES DROITS DE LFIOMME

Following the Decision of the Council of Ministers on the
extension of the competence of the Human Rights
Compensation Commission (“the Compensation
Commission”), which entered into force by being promulgated
in the Official Gazette no. 29648 dated 9 March 2016, the

European Court of Human Rights (“the Court”) rendered
“five” separate inadmissibility decisions on 14 and
30 June 2016 with respect to the new scope of

the Compensation Commission's duties.

These inadmissibility decisions

concerned the allegations that there
had been violations of the right to
property on account of the
annulment of the title deed and the
annotation made in the land
register on the ground that the
land fell within the forest
borders (Savas¢in and Others v.
Turkey (no. 15661/07) and
Alemdar and Others v. Turkey
(no. 9944/06)) and on account of

the designation of the immovable
property as public area in the
development plan —de jure

confiscation- (Paksoy and Others v.

Turkey (no. 19474/10)) and the
allegations that there had been
violations of the right to respect for private
and family life on account of the disciplinary
sanction imposed in the penitentiary institution
and the failure to let the detainee receive a postcard on
the ground that the postcard in question would stir up trouble
(Cetin v. Turkey (no. 47768/09) and Sayan v. Turkey (no.
49460/11)). Following these leading inadmissibility decisions,
the Court is expected to dismiss over 1,000 applications
pending before it in order that those applications be lodged
with the Compensation Commission

HOLLANDA BUYUKELGISi GENEL MUDURLUGUMUZU ZIYARET ETTI
AMBASSADOR OF THE NETHERLANDS PAID A VISIT TO OUR DIRECTORATE GENERAL

Hollanda'nin Ankara Biiyiikelcisi Cornelis Van RIJ, 10 Haziran 2016
tarihinde Genel Midiir Yardimcimiz Faris KARAK'1 ziyaret etmistir.
Goriismede, Tiirkiye ve Hollanda arasindaki adli isbirligi konular:
tizerinde durulmus ve mevcut isbirliginin daha da gelistirilmesi hususunda
kargilikli goriis aligverisinde bulunul-mustur.

Cornelis Van RLJ, the Ambassador of The Netherlands to Ankara,
paid a visit to our Deputy Director General Faris KARAK on 10 June
2016. In the meeting, issues regarding judicial cooperation between
Turkey and the Netherlands were focused and exchange of views was
held so as to take current cooperation much further.
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Mustafa Burak CIL

Tetkik Hakimi
Rapporteur Judge

Kiresellesme ile birlikte sermayenin ve insanlarin
dolagiminin artmast, devletleri bazt muhakeme islemlerini
yerine getirmek icin isbirligi yapmaya zorlamaktadir. Sinir
asan karmasik su¢ aglarinin ortaya c¢ikmasi, bir sug
hakkinda ayni anda birden fazla devletin yargi yetkisine
sahip oldugunu ileri siirmesi, delillerin cesitli devletlerde
daginik olarak bulunmasi, bir devlette hakkinda hiikiim
verilen kisinin baska bir devlete gitmesi nedeniyle hitkmiin
infazinda giicliikler yasanmasi gibi 6zel durumlara gittikce
daha fazla rastlanmas, tebligat ya da ifade alma gibi rutin
islemler yaninda arama, el koyma, video konferans ya da
iletisimin tespiti gibi nitelikli muhakeme islemlerinin
ikmali, sorusturma ve kovusturmalarin aktarilmasi veya
infazin devri gibi konularda da adli yardimlasma talebinde
bulunma ihtiyacinin artmasina ve adli yardimlasmanin
kapsaminin genislemesine neden olmustur.

Genel Mudurligimiz adina bu denli genis bir
calisma sahasinda ihtiya¢c duyulan ¢ok yonli ve hassas
calisma, Ceza Istinabe ve Tebligat Biirosu tarafindan
yerine getirilmektedir. Biroda halen bir midir, G¢ sef ve
yirmi sekiz memur, Ttrk adli mercilerinden yabanci devlet
adli mercilerine ya da yabanct devlet adli mercilerinden
Tirk adli mercilerine génderilen cezal konularda adli
yardimlagsma taleplerinin mevzuatimiza ve uluslararasi
taahhttlerimize uygunluklarinin degerlendirilmesi,
tlkemiz adina miitekabiliyet ilkesinin takip edilmesi ile
taleplerin yerine getirilmesinin saglanmast icin on altt
tetkik hakimine sekretarya ve arsivleme hizmeti
vermektedir. Bahse konu gérevleri itibariyla Biiro, Genel
Midirligimizin en fazla evrak kabul ve ikmal eden
birimidir.

CEZA iSTINABE VE TEBLIGAT BUROSU

BUREAU OF MUTUAL ASSISTANCE AND SERVICE OF
SUMMONS IN CRIMINAL MATTERS

Increasing mobility of capital and people in
conjunction with globalisation is urging states to
cooperate with each other to fulfil some jurisdictional
processes. Ever-increasing encounters with some
specific cases such as ensuing transborder complex
crime networks, assertion of jurisdiction by several
states for the same crime at the same time, diffusion of
exhibits in different countries, meeting with difficulties
for execution due to the convict's leave to another state
other than the sentencing state have boosted the need for
requesting mutual legal assistance on qualified issues as
seizure, video conference or phone interception,
transfer of criminal proceedings or execution along with
routine types of aid as service of summons and taking
statements, and enhanced the scope of mutual legal
assistance.

Much-needed versatile and sensitive works on such
a vast field of study are commissioned by the Bureau of
Mutual Assistance and Service of Summons in Criminal
Matters, on behalf of our General Directorate. At
present, a unit head, three chiefs and twenty-eight
personnel are serving for sixteen judges for conducting
secretarial and archive works on outgoing MLA
requests from Turkish judicial authories and incoming
MLA requests from foreigner judicial bodies concerning
their compliance with Turkish legislation and Turkey's
international commitments, following up the principle
of reciprocity on behalf of our country and execution of
the requests . With regard to afore-mentioned
competence, the Bureu is the highest document
receiving and executing unit of our General Directorate.

INTERNATIONAL LAW
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FROM THE DIRECTORATE GENERAL
FOR INTERNATIONAL LAW AND FOREIGN RELATIONS (UHDIGM)

UHDiIGM'DEN
AYRILANLAR

Tetkik Hakimi Niltifer BALCI
Kocaeli Cumhuriyet Savcilig1 gorevine,

Daire Baskan1 Mahmut BUDUNOGLU
Ankara Idare Mahkemesi Baskanlig1 gorevine,

atanmiglardir.

Arkadaslarimiza yeni gorevlerinde basarilar
diliyoruz.

NiKAH-DUGUN

Adalet Uzman Yardimcisi Safiye Bettil ESEN ve
Adalet Uzman Yardimcisi Burak IPEKSUMER
15.05.2016 tarihinde,

Memur Seda KARAHAN ve Berktan HATiPOGLU
28.07.2016 tarihinde,

Grafiker Bekir SARITAS ve Tutku BASAR
13.08.2016 tarihinde,

Tetkik Hakimi ibrahim YUSUFOGLU ve Gamze
Basak METE 20.08.2016 tarihinde,

Adalet Uzman Yardimcisi Z. Fulya ISILAK ve Baris
DASKIN 23.08.2016 tarihinde evlenmislerdir.

Kendilerine 6miir boyu mutluluklar dileriz.

PERSONNEL WHO HAVE DEPARTED
FROM UHDIGM

The officials mentioned below have departed from
our General Directorate for the initiation of their
duties as follows:

Rapporteur Niliifer BALCI to serve as Kocaeli Public
Prosecutor

Head of Department Mahmut BUDUNOGLU to
serve as Head of Ankara Administrative Court

We wish success in recent duties of our friends.

WEDDING

Assistant Justice Expert Safiye Betiil ESEN and
Assistant Justice Expert Burak IPEKSUMER got
married on 15.05.2016,

Public Officicals Seda KARAHAN and Berktan
HATIPOGLU got married on 28.07.2016,

Graphic Designer Bekir SARITAS and Tutku BASAR
got married on13.08.2016,

Rapporteur Judge Ibrahim YUSUFOGLU and
Gamze Basak METE got married on 20.08.2016

Assistant Justice Expert Z. Fulya ISILAK and Baris
DASKIN got married on 23.08.2016,

We wish them lifetime happiness.



ULUSLARARASI HUKUK VE DIS iLISKILER GENEL MUDURLUGU

GENERAL DIRECTORATE FOR INTERNATIONAL LAW AND FOREIGN RELATIONS

Adalet Bakanligi Ek Binasi
Namik Kemal Mah. Milli Mtidafaa Caddesi No:22
Kizilay - Cankaya / ANKARA

www. uhdigm. adalet. gov. tr

Twitter y @uhdigm_tr @uhdigm_en
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