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Merhaba Degerli Okuyucular,

Sizlerle yeniden bulustugumuz o6nceki
sayimizin yayimini takibeden dort ay cok ¢abuk
gecti ve “yeni bir Bilten” ile tekrar karsinizdayiz.
Yeni bir Bilten derken sadece yeni sayimizi
kastetmiyoruz. Zira, incelediginizde de
gbreceginiz gibi, artik Bilten'de yer alan yazi ve
haberleri sadece Tiirkge degil Ingilizce olarak da
sizlere sunuyoruz. Béylece hedef kitlemizi daha
da genisletmis olduk. Bu durum sorumlu-
lugumuzu ve omzumuzdaki yikt artirdigindan,
bizi daha itinalt ve tempolu bir ¢alismaya zorlad.
Ancak sizlere daha dolu bir Bilten sunabilmenin
verdigi haz, karsi karsiya kaldigimiz zorluklarin
tstesinden gelme konusunda bizi motive
etmektedir.

Gegtigimiz gtnlerde Genel Mudirligu-
mizin gorev ve faaliyetleri acisindan temel bir
kanun niteliginde olan “Cezai Konularda
Uluslararast Adli Isbirligi Kanunu” kabul edildi.
Bu sayimizda s6z konusu Kanunun getirdigi
yenilikleri sizlere ana hatlari ile sunmak istedik.
Yine Genel Mudurligimuzin faaliyet alantyla
ilgili olan ve Ulkemiz agisindan giincel nitelikteki
bazi sozlesme ve ek protokoller ile uluslararasi
kuruluglara iliskin bilgi verici yazilar da Bulten'in
bu sayisinda yer alan konular arasinda.

Bilten'e katk: yapan degerli ¢alisma
arkadaslarimizin gercekten yogun is giindemleri
var. Bu tempo i¢ine yazt hazirlamak icin ayirdiklart
zamandan dolay1 kendilerine ¢ok tesekkir
ediyoruz. Gelecek sayimizda gorusmek
tmidiyle. ..

R'DEH

©ROI1 TE (IR

Hi, Dear Readers!

Four months have passed very quickly since
we reunited with you in the publication of our
previous issue , and we are back with "a new
bulletin". And by saying “new Bulletin” we do
not just mean a new issue. As you will see when
you read through the issue, we are now offering
you the articles and news in the Bulletin not only
in Turkish, but in English as well. In doing so, we
have also widened our audience. This raised our
responsibility and our workload, prompting us to
work even more intensively. Nevertheless, the
satisfaction of offering you a fuller bulletin is
what motivates us to overcome the difficulties we
face.

The “Law on International Judicial
Cooperation in Criminal Matters”, a
fundamental law regulating the tasks and
activities of this Directorate General, has been
recently adopted. In this issue we are offering you
an outlook on the innovations introduced by this
Law. Among the other topics included in this
issue of the Bulletin, are certain conventions,
additional protocols thereto and informative
letters concerning International Organisations,
which are also related to the field of activities of
this Directorate General, and which are currently
hot topics in the country.

Each of our colleagues, who have
contributed to this Bulletin, has indeed a very
intensive working agenda. We are grateful to
them for sparing time out of their intensive
workload to write articles for this Bulletin. Their
works are greatly appreciated. Looking forward
to meeting you in our next issue.
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Dr. Harun MERT
Genel Midur

Director General

Merkezi Makam Kavramina Genel Bir Bakis

Gunumiizde iilkelerarasi iletisimin ve dolagimin giderek
artmast ve teknolojideki hizli gelismeler suglulugun
uluslararast boyut kazanmasinda énemli bir rol oynamis ve
ozellikle siniragan suclarda ciddi bir artisa neden olmustur. Bu
durum sugla micadelede uluslararas: adli isbirliginin
gelistirilmesini zorunlu kidmistir. Dolaysiyla devletler, adli
yardimlasma, suclularin iadesi, kovusturmalarin aktarimasi
ve infaz devri gibi adli isbirligi taleplerinin yerine getirilmesi
amactyla ¢ok sayida ikili anlasmaya imza atmislar ve bu
alandaki cok tarafli s6zlesmelere taraf olmuslardir.

Uluslararast adli isbirligi miiesseselerindeki cesitlilik ve
karmasiklik, bu konudaki ikili ve cok tarafli anlagsmalarin
sayica ¢oklugu ve devletlerin hukuk sistemleri arasindaki
farklhiliklar, devletleri adli isbirligi alaninda koordinasyonu
saglayacak uzman kurumlar, baska bir ifadeyle "merkezi
makam"lar olusturmaya sevk etmistir. Baz1 ikili ve cok tarafls
s6zlesmelerde de adli isbirligi taleplerinin yerine getirilmesi
bakimindan taraf devletlere merkezl makam belirleme
yukiumliligi getirilmistir.

Ornegin Sinirasan Ogiitlii Suglara Karst Birlesmis
Milletler S6zlesmesi'nin 18. maddesinin 13. fikrasinda, Taraf
Devletlerin, karsilikli adli yardim taleplerini yerine getirmek
veya yerine getirilmesi icin yetkili makamlara iletmek tzere,
bu talepleri kabul etme sorumluluguna ve yetkisine sahip bir
merkezi makam belirleyecekleri hitkiim altina alinmis ve bu
makamlarin, alinan taleplerin siiratli ve uygun bir bicimde
yerine getirilmesini veya iletilmesini saglayacaklari ifade
edilmistir.

Yine, Avrupa Konseyi bunyesinde hazirlanan Sugtan
Kaynaklanan Gelirlerin Aklanmasi, Arastirtlmasi, Ele
Gegirilmesi ve El Konulmasina Iliskin Sézlesme'nin 23.
maddesinde, Sézlesen Taraflarin, uluslararast igbirligi
taleplerini gbéndermek ve cevaplandirmak, bu gibi talepleri
yerine getirmek veya yerine getirecek makamlara iletmekten
sorumlu olacak bir ya da gerekli ise birden fazla merkezi
makam belirleyecekleri diizenlenmistir.

Su halde merkezl makamlarin baslica yetki ve gérevleri,
yabanct devletlerden gelen adli isbirligi taleplerini inceleyerek
gerekli sartlart tasiyanlari kabul etmek, bunlari yerine
getirmek veya yerine getirilmek tzere ilgili makamlara
iletmek, taleplerin stiratli ve uygun sekilde yerine getirilmesini
saglamaktir. Ulusal adli merciler tarafindan yabanci devletlere
gonderilecek talepler bakimindan da merkezi makamlarin
benzer yetkileri séz konusudur. Bu ¢ercevede merkezi
makamlar, sahip olduklart bilgi birikimi ve uzmanlik
sayesinde, gelen ve giden adli isbirligi taleplerine iliskin olarak
uygulamada yeknesakligin saglanmasi ve devletlerin

.

iSBIRLiGi KANUNU GERGEVESINDE

MERKEZi MAKAMIN GOREV VE YETKILERI

DUTIES AND POWERS OF THE CENTRAL AUTHORITY UNDER THE LAW ON INTERNATIONAL

JUDICIAL COOPERATION IN CRIMINAL MATTERS

A General Overview of the Concept of Central Authority

Today's increasing communication and circulation
between countries and technological advances have played
an important role in the emerging international character of
criminal activities and, in particular, caused a sharp increase
in transboundary crimes. Therefore, improving international
Jjudicial cooperation in combating criminal activities has
become inevitable. Consequently, states have concluded
several bilateral treaties and became party to multilateral
conventions in this field to fulfill judicial cooperation
requests such as legal assistance, extradition, transfer of
proceedings and execution.

The variety and complexity of international judicial
cooperation, the large number of bilateral and multilateral
agreements in this field, differences between the legal
systems of countries have compelled States to establish
competent bodies, in other words a Central Authority, to
ensure coordination in the field of judicial cooperation. Some
bilateral and multilateral conventions charge state parties
with designating a central authority to carry out judicial
cooperation requests.

For instance, it is stated in Paragraph 13, Article 18 of
the United Nations Convention against Transnational
Organized Crime that each State Party shall designate a
central authority that shall have the responsibility and power
to receive requests for mutual legal assistance to either
execute or transmit them to the competent authorities for
execution and these authorities shall ensure the speedy and
proper execution or transmission of the requests received.

1t is regulated under Article 23 of the Convention on
Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime that the Parties shall designate a
central authority or, if necessary, authorities, which shall be
responsible for sending and answering requests made under
this chapter, and for the execution or transmission of such
requests to the authorities competent for their execution.

INTERNATIONAL LAW
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uluslararasi adli igbirligi politikalarinin belirlenmesi
bakimindan 6nemli bir islev g6rmektedirler.

Turkiye'de uluslararast adli isbirligi alaninda merkezl
makam gorevi 2992 sayili Adalet Bakanliginin Tegkilat ve
Gorevleri Hakkinda Kanun Hukmunde Kararname'nin
Degistirilerek Kabuli Hakkinda Kanun'un 13/A maddesi
uyarinca Adalet Bakanligi Uluslararast Hukuk ve Drs Iliskiler
Genel Midirligi (UHDIGM) tarafindan yerine
getirilmektedir. S6z konusu maddenin ilk fikrasinin (c)
bendinde "Hukuki ve cezal konularda uluslararasit adli
yardimlagma; tebligat, istinabe, suclularin iadesi,
hikimlilerin transferi, kovusturmalarin aktarilmasi
islemlerini yapmak" UHDIGM'in gorevleri arasinda
sayilmistir.

6706 Sayil1 Kanunla Getirilen Diizenlemeler

23 Nisan 2016 tarihinde TBMM'de kabul edilen ve 5
Mayis 2016 tarih ve 29703 sayili Resmi Gazete'de
yayinlanarak yirurlige giren 6706 sayilh Cezal Konularda
Uluslararast Adli Isbirligi Kanunu'nda merkezi makamin
gbrev ve yetkileri ayrintili olarak diizenlenmistir.

6706 sayih Kanunun "Genel Hikiimler" kismindaki
"Tanimlar" baslikli 2. maddesinin 1/b bendinde, bu
Kanunun uygulanmasinda, Merkezi Makam kavraminin
Adalet Bakanlhgint ifade ettigi belirtilmistir. 2292 sayili
Kanunun 13/A maddesindeki dizenleme uyarinca bu gorev
yine UHDIGM tarafindan yerine getirilecektir.

6706 sayili Kanunda merkezi makamin temel gérevleri
3. maddede duzenlenmis, ayrica her bir adli isbirligi
muessesesi ile ilgili bélimlerde merkezl makamin o
miesseseyle ilgili yetki ve gorevleri 6zel olarak belirtilmistir.

Kanunun 3. maddesinin 1. fikrasina gbére Merkezi
Makamin g6rev ve yetkileri sunlardir:

"a) Taraf olunan milletlerarast andlagmalar veya
miitekabiliyet ilkesi ¢ercevesinde, yabanci devletlerin adli
isbirligi taleplerinin kabulii ile Ttrk adli mercilerinin yapacagi
isbirligi taleplerinin uygunlugu konusunda karar vermek.

b) Uygulanacak adli isbirliginin tlirt ve izlenecek
yontem konusunda karar vermek.

) Adli isbirligi kapsaminda devletlerce talep edilen bilgi
ve belgelerin kullanilmasina muvafakat vermek, bunlarin
kullanidmasini stnirlandirmak, teminat veya sarta baglamak."

Maddenin 2. fikrasinda yabanct devlet ile Tirkiye
arasinda hukuki ve fiill mutekabiliyet bulunmamasi halinde,
adll isbirligi talebinin yerine getirilmesinin, talep eden
devletin Turkiye’nin aynt konuya iliskin adll isbirligi
taleplerini karsilamay1 garanti etmesi sartina baglanabilecegi
ifade edilmis; 3. fikrasinda ise yabanci bir devletin adli isbirligi
talebinin yerine getirilmesinin, Merkezi Makam tarafindan
sarta veya teminata baglanabilecegi diizenlenmistir.

Ayni maddenin devam eden fikralarinda Merkezi
Makamin, yargt yetkisine giren hususlar hari¢ olmak tzere,
devletlerce ileri stiriilen sartlart kabul edebilecegi veya istenen
teminatt verebilecegi, Merkezi Makamca kabul edilen
sartlarin veya verilen teminatlarin adli mercileri baglayacag:

hikim altina alinmis; adli isbirligi taleplerinin yerine
ULUSLARARASI HUKUK

The main duties and powers of the Central Authority is
to look into requests of other states for judicial cooperation
to assess whether they meet certain conditions, accept and
fulfill the eligible ones or forward them to the relevant
competent authorities to do so, and to ensure that the requests
are duly and expeditiously carried out. The Central Authority
has similar powers regarding requests of national authorities
to be sent to other states. In this framework, owing to the
knowledge and expertise it has accumulated, the Central
Authority has an important function to ensure unity in the
handling of incoming and outgoing judicial cooperation
requests and to determine state policies concerning
international judicial cooperation.

In accordance with Article 13/A4 of the Law no. 2992
Amending the Decree Law on the Organisation and Duties of
the Ministry of Justice, Turkey's Central Authority is
Directorate-General for International Law and Foreign
Relations (UHDIGM) under the Ministry of Justice. “To
carry out procedures pertaining to international legal
assistance in criminal and civil matters, service of
documents, letters rogatory, extradition, transfer of
sentenced persons and transfer of proceedings” is listed
under the duties of UHDIGM in Subparagraph (c) of the
aforementioned law.

Amendments introduced by the Law no. 6706

The duties and powers of the Central Authority are
established in detail under the Law no. 6706 on International
Judicial Cooperation in Criminal Matters, adopted by the
Turkish Grand National Assembly on 23 April 2016 and
entered into force following publication in the Official
Gazette no. 29703 of 5 May 2016.

In line with Subparagraph 1/b of Article 2 entitled
“Definitions” under the “General Provisions” section of the
Law no. 6706, the Ministry of Justice is designated as the
Central Authority. This duty shall be carried out by
UHDIGMunder Article 13/4 of the Law no. 2292.

Main duties of the Central Authority are regulated
under Article 3 of the Law no. 6706. Furthermore, duties and
powers of the Central Authority in each section with regard
to judicial cooperation are specifically indicated.

According to Paragraph 1, Article 3 of the Law, duties
andpowers of the Central Authority shall be as follows:

“a) To decide on accepting the requests for cooperation
of foreign States and on the suitability of the requests for
cooperation of Turkish judicial authorities within the
framework of international agreements to which Turkey is a
party orthe principle of reciprocity,

b) To decide on the form of the judicial cooperation and
method to be followed,

¢) To give consent to the use of the information and
documents requested by the States within the scope of
Jjudicial cooperation, to limit and to subject the use of the
mentioned information and documents to guarantee or
condition.”

1t is stated in Paragraph 2 of the article that in case
Statutory and actual reciprocity is not regulated between the
other State and Turkey, execution of the request for judicial
cooperation may be subjected to the guarantee of the
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getirilmesi nedeniyle tazminat édenmesi durumunda,
Merkezi Makamin 6denen tazminatt ilgili devletten talep
edebilecegi belirtilmistir.

Bunlara ilave olarak, adli isbirligi talebine esas teskil
eden sucun agirligr ile talebin yerine getirilmesi icin sarf
edilecek emek, mesai ve masraf arasinda acik orantisizlik
bulunmasi veya bir devletin mutat olarak yerine getirmekten
imtina ettigi islemlere ilisgkin olmasi halinde, Merkezi
Makama talebi geri gevirebilme yetkisi verilmis; ayrica
Merkezi Makamin, bu Kanun kapsaminda yabanci devletlerle
yapacagl islemlerde gerektiginde ilgili kamu kurum ve
kuruluslarinin goriisini alabilecegi ifade edilmistir.

Bahsedilen genel yetkilerin haricinde 6zellikle
suclularin iadesine iliskin olarak merkezi makamin 6zel yetki
ve gorevleri Kanunun ilgili bolumtnde ayrintili olarak
diizenlenmistir. Ornegin 14. maddede yabanct devletin iade
talebine konu kisinin Merkezi Makamin uygun bulmas:
tzerine gegcici olarak tutuklanabilecegi ifade edilmistir. 17.
maddede ise agir ceza mahkemesinin, kisinin rizaya dayalt
iade usulini kabul etmesi tzerine iade talebinin kabul
edilebilir olduguna karar vermesi halinde, bu kararin yerine
getirilmesinin Merkezi Makamin onayina bagli oldugu
belirtilmistir. 22. maddenin 3. fikrasinda da Turk adli
mercilerinin iade taleplerinin Merkezi Makam tarafindan
uygun gorilmesi halinde yabanci devlete génderilecegi
belirtilmis ve Merkezi Makamin iade talebini yabanci devlete
géndermeden reddedebilecegi haller tek tek sayilmistir.

Ote yandan, 24. ve 25. maddelerde sorusturma veya
kovusturmanin yabanct devlete devredilmesi ya da  yabanct
devletten devralinmast; 26. ve 28. maddelerde infazin devriya
da devralinmast, Merkezi Makamin olumlu gériist sartina
baglanmistir. 30. ve 32. maddelerde ise belirli kogullari
tastmayan hikimli nakli taleplerinin Merkezi Makam
tarafindan reddedilebilecegi diizenlenmistir.

6706 sayili Kanunda yer alan bu diizenlemelerin pek
cogu, esasen ilgili mevzuat ¢ergevesinde UHDIGM
tarafindan merkezi makam sifatiyla bugiine kadar fiilen ifa
edilen gorevleri ve kullanilan yetkileri kapsamaktadir.
Getirilen bu hitkiimler fiili uygulamanin daha acik ve ayrintilt
bir sekilde yasal diizenlemeye kavusturulmasi bakimindan
onem tasimaktadir ve Tlrk merkezi makaminin, kendisine
taninan bazi ilave yetkilerle, uluslararast adli igbirligi
taleplerini daha etkin ve verimli bir sekilde yerine getirmesine
hizmet edecektir.

Requesting State that the requests for judicial cooperation of
Turkey on the same issue shall be executed. Paragraph 3 of
the same article stipulates that the execution of the request
for judicial cooperation of another State may be subjected to
a condition or guarantee by the Central Authority.

1t is stated in the continuing paragraphs of the article
that except for the issues within the competence of the
Jurisdiction, the Central Authority may accept the conditions
stipulated by the States or grant the guarantee requested, and
that the judicial authorities shall be bound by the conditions
accepted or guarantees granted by the Central Authority. It is
also indicated under the same article that in case
compensation is to be paid due to the execution of the
requests for judicial cooperation, the Central Authority may
request the payment of the compensation from the related
State.

In addition to these, it is also stated that the Central
Authority is vested with the power to reject the request where
there is an explicit disproportion between the gravity of the
offence subject to the request for judicial cooperation and the
effort, work and cost required for the execution of the request
or where the request concerns the proceedings avoided
habitually by the State. 1t is further expressed that the Central
Authority may, when required, receive the opinions of the
related public institutions and organizations concerning the
proceedings to be carried out with other States.

Except for the above-mentioned general powers and
especially with regard to extradition, special duties and
powers of the Central Authority are regulated in the relevant
section of the Law in detail. For instance, it is expressed
under Article 14 that the person sought by another State by a
request for extradition may be arrested provisionally if
deemed appropriate by the Central Authority. It is stated
under Article 17 that if the high criminal court considers the
request for extradition eligible upon the consent of the person
sought to “extradition based on consent”, the execution of
this decision shall be subjected to the confirmation of the
Central Authority. It is stated in Paragraph 3, Article 22 that
if the extradition requests of Turkish judicial authorities are
deemed appropriate by the Central Authority, they shall be
sent to the other state. The conditions where the Central
Authority may reject the request for extradition are also
listed one by one.

On the other hand, transfer or taking over of
proceedings to or from other states, regulated under Articles
24 and 25, and transfer or taking over of execution, regulated
under Articles 26 and 28 shall be effected upon the Central
Authority's opinion in favour. Articles 30 and 32 provide that
requests for transfer of sentenced persons that do not fulfill
certain conditions may be rejected by the Central Authority.

In fact, many of the provisions under the Law no. 6706
entail the duties carried out and powers made use of to this
day by UHDIGM, in its capacity as the Central Authority and
in accordance with the relevant laws. The above-mentioned
provisions are important in that they provide a clearer and
more detailed legal basis for the practices they establish, and
they will ensure that the Turkish Central Authority, using
certain additional powers it has been granted, handles
judicial cooperation requests in a more efficient and
productive manner.
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Tiirkiye Cumhuriyeti ile Hirvatistan Cumhuriyeti Arasinda |
CEZAI KONULARDA KARSILIKLI ADLI YARDIMLASMA ANLASMASI IMZALANDI

The Agreement between the Republic of Turkey and the Republic of Croatia on Mutual Legal Assistance in Criminal Matters was signed
;

Cumhurbaskanimiz Sayin Recep Tayyip
Erdogan'in Hirvatistan'a gerceklestirdigi resmi ziyaret
kapsaminda Adalet Bakanimiz Sayin Bekir Bozdag da
kendilerine eslik etmistir.

Cumhurbaskanimiz Sayin Erdogan ve
Cumbhurbaskant Sayin Kitarovig, bas basa ve heyetler %4
arasi gorusmeler gerceklestirmistir. '

Hirvatistan ile Ulkemiz arasindaki adli isbirligi ve
yardimlasmaya dair iligkilerin giiclendirilmesi igin,
heyetler arast goriismeleri miiteakiben, iki tlke
arasinda Adalet Bakanimiz Sayin Bekir Bozdag ile
Hirvatistan Adalet Bakani Sayin Ante Sprlje
tarafindan "Cezai Konularda Karsilikli Adli
Yardimlagsma Anlasmasi" imzalanmustit.

s : -
i'-ﬂi jirn ! AN A
During the official visit of His Excellency Recep
Tayyip Erdogan, the President of the Republic of Turkey, to
Croatia, Mr. Bekir Bozdag, the Minister of Justice, also
accompanied him.

President Erdogan and President Kitarovi¢ held a
one-on-one meeting and took part in the discussions
between their respective delegations.

Following the delegation meetings for strengthening
the relations between Croatia and our State on legal
cooperation and assistance, "the Agreement between the
Republic of Turkey and Croatia on Legal Assistance in
Criminal Matters" was signed by Mr. Bekir Bozdag,
Minister of Justice and Mr. Ante Sprlje, the Minister of
Justice of Croatia.

TURKIYE-BELCIKA UGLU BAKANLAR TOPLANTISI GERCEKLESTIRILDI

Turkish-Belgian Tripartite Meeting of Ministers was Held

TURKEY - BELGIUM

9 Mart 2016 tarihinde gerceklesen Tiirkiye-Belcika o etau ey g e igra
Uclii Bakanlar Toplantisinda, Disisleri Bakant Mevlit "' ) i R
CAVUSOGLU, Adalet Bakani Bekir BOZDAG, Igisleri DISISLER], ADALET VE ICISLERI BAKANLARI TOPLANTISL

Bakant Efkan ALA ile Belcika Basbakan Yardimcist ve
Disisleri Bakan: Didier REYNDERS, Belgika I¢isleri
Bakani Jan JAMBON, Belcika Adalet Bakani Koen
GEENS, mevkidaslariyla es zamanli gérusme
gerceklestirmistir. Adalet Bakanliklart arasinda cezai
konularda adli isbirligi, suclularin iadesi, Belcika'da
terorle baglantili davalarin seyri ve hitkiimltlerin nakli
konulart ele alinmistir.

Turkish-Belgian tripartite meeting of ministers was
held on 9 March 2016. Minister of Foreign Affairs Mevliit
CAVUSOGLU, Minister of Justice Bekir BOZDAG,
Minister of Interior Efkan ALA met with Belgian Deputy
Prime Minister and Minister of Foreign Affairs Didier
REYNDERS, Minister of Interior Jan JAMBON, Minister
of Justice Koen GEENS. They made simultaneous talks.

The issues touched at the meeting were; judicial
cooperation in criminal matters, extradition, overall
situation of the proceedings of terrorism in Belgium and
transfer of convicts.
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Genel Midur Yardimcisi
Deputy Director General

I. Genel Olarak

Disisleri Bakanligi verilerine gore yurtdisinda 5,5
milyonu askin Ttlrk yasamaktadir. Bu say1, Tirkiye'ye kesin
donts yapmus olan kisilerle birlikte distnildiginde ciddi
sayida insanimizin yurtdist ile baglantistnin bulundugu
ortaya ¢ikmaktadir. Diger yandan, Kiltir ve Turizm
Bakanlhiginin en son yayinladigy istatistik verilere gére 2014
yilinda Tiurkiye'ye 40 milyonu askin yabanci turist
gelmistir.

Tirkiye Avrupa Birligi tiyesi olmamakla beraber,
Avrupa Birligi tlkelerine komgu olmasi, gimriik birligi
anlasmasi: bulunmasi, yurtdisinda yasayan
vatandaslarimizin biyik cogunlugunun Avrupa Birligi
tilkelerinde bulunmast gibi nedenlerle Ulkemiz, Avrupa
Birligi icerisinde gecerli serbest dolasimin neden oldugu
sorunlardan etkilenmektedir. Buise, 6zellikle sinir asan suc
turleri ile mucadele acisindan ciddi sorunlara neden
olmaktadir. Buitiin bu olgular giiclii uluslararasi adli isbirligi
mekanizmalarini zorunlu kilmaktadir.

Buna ragmen, bugiine kadar bu adli isbirligi
kapsaminda kalan islemleri i¢ hukukumuz yoniinden bir
bitin olarak duzenleyen 6zel mahiyette bir kanun
bulunmamaktaydi. Gergi bu konuda; hitkiimlilerin nakli
3002 sayth "Tirk Vatandaslart Hakkinda Yabanct Ulke
Mahkemelerinden ve Yabancilar Hakkinda Turk
Mahkemelerinden Verilen Ceza Mahkumiyetlerinin
Infazina Dair Kanun" gibi baz1 6zel nitelikte kanunlar ile,
suclularin iadesi hakkindaki 5237 sayili Turk Ceza
Kanunu'nun 18 inci maddesi gibi bazi hikimler
bulunmaktayd:. Fakat bu duzenlemeler konuya iliskin
ihtiyact tam olarak karsilamakta yetersiz kalmaktayd.

Ancak bilindigi tzere Anayasamizin 90 1inct
maddesinin besinci fikrasi geregince usuliine gore
yurirlige konulmus milletlerarast andlasmalar kanun
hikmunde olup, i¢ hukukumuzda dogrudan sonug
dogurdugundan, adli isbirligi talepleri esas itibariyla
milletlerarast andlagmalara gore, bunun da bulunmamast
halinde ise mitekabiliyet ilkesi cercevesinde yerine
getirilmekteydi. Nihayetinde s6z konusu boslugu
doldurmak tizere 23 Nisan 2016 tarihli ve 6706 sayil
"Cezai Konularda Uluslararast Adli Is Birligi Kanunu"
kabul edilmistit.

6706 sayili Kanun 7 bolim ve 38 maddeden
olusmaktadir. Kanun'un genel hukiimlerinde esas olarak
tim adli isbirligi turlerine iliskin genel esaslar ve 6zellikle
Bakanlhigimizin merkezi makam yetkisi diizenlenmistir.

~ CEZAI KONULARDA ULUSLARARASI ADLI
ISBIRLIGI KANUNU'NUN GETIRDIGI YENILIKLER

REFORMS INTRODUCED BY THE LAW ON INTERNATIONAL
JUDICIAL COOPERATION IN CRIMINAL MATTERS

1. General Overview

According to the data obtained from the Ministry of
Foreign Affairs, over 5,5 million Turks live abroad. Also,
taking into account the citizens who returned to Turkey
indefinitely, it turns out that a very considerable number
of our citizens have connections with foreign countries.
On the other hand, according to latest statistical data
published by Ministry of Culture and Tourism, over 40
million tourists came to Turkey in 2014.

Despite being a non-member of the EU, our Country
is being exposed to the influence of problems stemming
from the freedom of movement within the EU, due to the
fact that Turkey is a neighboring country to the EU, that a
Customs Union agreement is in place and that the
majority of our citizens living abroad are located in EU
countries. This situation causes serious problems,
especially with regard to the fight against cross-border
crimes. All of these factors mnecessitate strong
international judicial cooperation mechanisms.

In spite of this situation, so far, there has been no
special law regulating procedures within the scope of
Judicial cooperation with regard to our domestic law. The
Law no. 3002 on the “Execution of Convictions Given by
the Foreign Courts concerning the Turkish Nationals and
Convictions Given by the Turkish Courts concerning the
Foreign Nationals” sets out the the provisions for the
transfer of sentenced persons, whereas Article 18 of the
Turkish Criminal Code no. 5237 regulates extradition.
But these legal arrangements fell short in meeting the
requirements fully, regarding the issue.

However, as it is known, pursuant to Article 90,
Paragraph 5 of our Constitution, international treaties in
force, have the power of law, and thus have direct
influence and consequence on our domestic law. The
requests for judicial cooperation, essentially, have been
executed in accordance with international treaties, if they
do not exist, then within the framework of principle of
reciprocity. Finally, in order to fill the gap in question, the
Law no. 6706 on “International Judicial Cooperation in
Criminal Matters"was adopted on 23 April 2016.

The abovementioned law consists of 7 Chapters and
38 Articles. The general provisions of the law govern the
general principles concerning all types of judicial
cooperation and especially the competence of our
Ministry as the Central Authority. In other chapters,
issues of legal assistance, extradition, transfer of
investigations and prosecutions, transfer of execution
and transfer of sentenced persons, have been covered.

INTERNATIONAL LAW
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CEZAi KONULARDA ULUSLARARASI ADLI iSBIRLiGi KANUNU’NUN GETIRDiGi YENILIKLER

Diger boliimlerde de adli yardimlasma, iade, sorusturma
ve kovusturma devri, infaz devri ve hikimlid nakli
konularina yer verilmistir.

II. Cezai Konularda Uluslararas: Adli Is Birligi
Kanunu'nun getirdigi 6nemli yenilikler

a. Adli Yardimlagmada Yenilikler

Kanunun ikinci béliminde esas itibariyla Ceza
Islerinde Karsilikli Adli Yardim Avrupa Sozlesmesi ile
belirflenmis olan adli yardimlasma muessesesinin genel
ilkelerii¢c hukukumuza taginmustir.

Bundan bagka, halen mevzuatimizdaki genel
hiikiimler ¢ercevesinde uygulanan video konferans
yontemiyle uluslararast adli yardimlagsma yasal zemine
kavusturulmustur. Adli yardimlasma taleplerinin gerek
talep eden, gerekse talep edilen devlet olarak gériintilii ve
sesli iletisim teknigi kullanilmas: yoluyla yerine
getirilebilmesine olanak saglanmaktadir.

b. Suglularin Tadesinde Yenilikler

Kanunla getirilen diger bir 6nemli yenilik “Rizaya
Dayali Tade” miiessesesinin kabuliidiir. Rizaya dayali iade,
kisinin iadeye riza gostermesi halinde, olagan iade usulii
izlenmeksizin talep eden devlete iade edilmesidir. Boylece,
“Suclularin Tadesine Tliskin Avrupa Sézlesmesine Ek
Uciincii Protokol”de diizenlenmis bu miiessese ic
hukukuma aktarilmis ve ilgilinin kabul etmesi halinde iade
strecinin kisa stirede sonuclandirilmasi amaclanmustir.

Diger bir yenilik ise iade hususunda yerine getirme
kararinin verilmesine iliskindir. Daha 6nce, Tirk Ceza
Kanunu'nun miilga 18 inci maddesi uyarinca, agir ceza
mahkemesi tarafindan “iade talebinin kabul edilebilir
olduguna” dair verilen karar kesinlestikten sonra, bu
kararin yerine getirilip getirilmeyecegi Bakanlar
Kurulunun takdirinde bulunmaktaydi. 6706 sayili Kanun
ile iade siirecini kisaltmak amaciyla, diger yabanct devlet
uygulamalari da dikkate alinarak, Bakanlar Kurulu karari
yerine, “iade talebinin kabul edilebilir olduguna” dair
kararin uygulanmast Disisleri ve Icisleri Bakanliklarinin
gbrist alinarak Adalet Bakaninin teklifi ve Basbakanin
onayina birakilmistir.

(MPUSTEATBATRAST] DTS

11. Important reforms introduced by the "Law on
Judicial Cooperation in Criminal Matters"’

a) Reforms in Legal Assistance

Essentially, in the second chapter of the law, the
general principles of legal assistance concept is
introduced into our domestic law, which have been
established by the European Convention on Mutual
Assistance in Criminal Matters.

Additionally, international legal assistance, which
has been implemented by the method of video conference
within the framework of general provisions of our
legislation, has gained legal ground. It is now possible to
fulfill legal assistance requests through use of audio and
visual communication techniques, for both requesting
andrequested states.

b) Reforms in Extradition

Another reform that is introduced by the new law is
that the adoption of "Extradition based on Consent". It
means the extradition of the sentenced person to the
requesting state without following the routine extradition
procedure if he/she gives consent to his/her extradition.
Through the adoption of the law, this concept has been
transferred into our domestic law, which was previously
regulated by the "Third Additional Protocol to the
European Convention on Extradition". What is aimed by
this provision is the speedy conclusion of extradition
procedures, ifthe sentenced person gives consent.

Another reform concerns the rendering of execution
decisions on extradition. Formerly, pursuant to the
abolished Article 18 of Turkish Criminal Code, following
the finalization of the decision of "acceptability of the
extradition request" by the high criminal court, it was
under the discretion of Cabinet of Ministers to make the
final decision about the request. In order to shorten the
extradition proceedings and by taking into account the
practice in other states, the new Law no. 6706 also
introduced the following reform: now, the
implementation of the court decision on the
"acceptability of the extradition request” is to be ratified
by the Prime Minister, following the proposal of the
Minister of Justice and by taking the opinions of the
Ministry of Foreign Affairs and Ministry of Interior.

s
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c. Sorusturma ve Kovusturma ile Infazin ¢) Reform regarding the Transfer of Investigations,
Devrinde Yenilikler Prosecutions and Execution

Sorusturma ve kovusturma devri bugline kadar
sadece Ceza Kovusturmalarinin Aktaridmasina Dair
Avrupa Sézlesmesi hitkiimlerine gore ve bu Sézlesmeye
taraf devletlere yapilabilmekteydi. Yine, infaz devri de,
Ceza Yargilarinin Milletlerarast Degeri Konusunda
Avrupa Sozlesmesi hitkiimlerine gore, anilan Sézlesmeye
taraf devletlere yapilabilmekteydi. Kanun ile tiim
devletlere sorusturma ve kovusturma ile infazin devri
imkani getirilmistir.

d. Hukiimlulerin Naklinde Yenilikler

Hukimli nakline iliskin mulga 3002 sayih Kanun
hiikiimleri dikkate alindiginda, sadece yabanci devlette
hitkkiim giyen Tiirk vatandaslarinin Ulkemize nakilleri
mumkindi. Kanun, Turkiye ile siki sosyal bagr olan
yabancilarin da Ulkemize nakillerini miimkiin hale
getirmistir. Aynt sekilde Ulkemizde hiikiimli bulunan
kisilerin uyruguna bakilmaksizin siki sosyal baginin
bulundugu yabanci devlete nakline imkan taninmaktadur.

Diger 6nemli bir yenilik ise, aynen infaz sisteminin
benimsenmesidir. 3002 sayili Kanun uygulamasinda
yabanci devlet mahkemeleri tarafindan verilen kesinlesmis
mahkamiyet kararlarinin Turkiye'de infazi icin déntsim
karart alinarak hukimla nakli islemi gerceklestiril-
mekteydi. Kanun ile Hukumlilerin Nakline Dair
S6zlesmenin “Infazin Devami1” baslikli 10 uncu
maddesindeki ilkeler i¢ hukuka aktarilarak, yabanct devlet
mahkemeleri tarafindan verilen mahkamiyet kararinin
doniisim karari alinmadan Turk kanunlarina goére infaz
edilecegine iliskin diizenlenme yapilmustir.

Getirilen bir diger yenilikle; hitkiimli hakkinda hapis
cezast ile birlikte adli para cezasina hiikmedilmesi ve para
cezasinin 6denememesi halinde, para cezast hapse
cevrilerek, para cezasini 6deyememenin nakle engel
olmasinin 6niine ge¢ilmektedir.

III. Sonug ve Degerlendirme

"Cezal Konularda Uluslararast Adli s Birligi
Kanunu" ile milletlerarast andlasmalar disinda uluslararast
adli isbirligini bir buitiin olarak diizenleyen bir kanun Tirk
hukukuna kazandirilmigtir. Bu yontd itibartyla Merkezi
Makam olarak Adalet Bakanliginin uluslararas: adli
isbirligindeki gbrev ve yetkilerinin tanimlanmis olmast bile
tek basina 6nemlidir. Tanimlanan bu gérev ve yetkiler
esasen Merkezi Makam olarak milletlerarast andlagsmalara
dayanarak Adalet Bakanligi tarafindan kullanilmaktayd.
Ancak, i¢ hukukumuz ag¢isindan konuya veya devlete 6zel
milletlerarast andlasmalar yerine, uygulama agisindan daha
kolay olan tek bir kanunla bu is ve islemlerin yirttilmesi
uygulama agisindan ciddi kolayliklar saglayacaktir.

Up till now, transfers of investigations and
prosecutions could be done according to the European
Convention on Transfer of Criminal Proceedings and to
the states that are parties to this Convention. Similarly,
transfer of executions could be done according to the
European Convention on International Validity of
Criminal Judgments and to the states that are parties to
this Convention. By means of this Law, transfer of
investigations and prosecutions, as well as execution to
all states has been facilitated.

d) Reforms in the Transfer of Sentenced Persons

Considering the provisions of the abolished Law no.
3002, regarding the transfer of sentenced persons, we see
that only the transfer of Turkish citizens sentenced in a
foreign country, was possible. The new Law introduces
the possibility that the foreigners, who have strong social
connections with Turkey, can also be transferred to our
Country. Likewise, regardless of the nationality of
sentenced persons in our Country, their transfer to a
foreign state with which he/she has strong social
connections, has also been enabled.

Another important reform is the adoption of the
same execution system. In the implementation of Law no.
3002, the transfer of sentenced persons was being
carried out through a conversion decision, for the
execution of finalized conviction judgments rendered by
foreign state courts, in Turkey. Through this Law, the
principles set forth in Article 10 of the Convention on
Transfer of Sentenced Persons, have been transferred
into our domestic law and thus, a new provision which
stipulates that "the sentences of conviction rendered by
foreign state courts shall be executed according to
Turkish laws without obtaining a conversion decision"
has been introduced.

Another reform is that in case the convict was
sentenced to an imprisonment and also a pecuniary fine,
and he/she fails to pay that amount, then this amount
shall be converted into imprisonment, so that non-
payment does not hinder the extradition.

III. Conclusion and Evaluation

This new Law on “International Judicial
Cooperation in Criminal Matters” has been a great gain
for Turkish Law, as it wholly regulates the international
judicial cooperation, excluding the international
treaties. In this sense, even the fact that duties and powers
of the Ministry of Justice, as the Central Authority, have
been described is important on its own. These duties and
powers were -in fact- being used by the Ministry of
Justice, as the Central Authority, based on international
treaties. However, introducing this new law into our
system shall provide significant convenience in respect of
the implementation of relevant procedures with a unique
law, instead of referring to topic or state-specific
international treaties.
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ARNAVUTLUK ADALET BAKANININ ZIYARETI

Albanian Minister of Justice Visited our Ministry

Arnavutluk Cumhuriyeti
Adalet Bakan1 Sayin Ylli
MANJANI ve beraberindeki heyet
15-17 Subat 2016 tarihlerinde
Sayin Bakanimiz Bekir BOZDAG
tarafindan kabul edilmistir.
Kabulden sonra, adli isbirliginin
gelistirilmesine yonelik heyetler
arast ikili gériismelere gecilmistir.
Bu gérismeler sirasinda
heyetimize Adalet Bakan
Yardimcimiz Sayin Bilal UCAR
baskanlik etmistir.

Konuk heyet ayrica Yargitay
Birinci Baskani Sayin Ismail Ristit CIRIT tarafindan kabul
edilmis ve Turkiye Adalet Akademisi Baskani Sayin Yilmaz
AKCIL ile gorismislerdir. Ankara'dan sonra Istanbul'da
da cesitli temas ve ziyaretlerde bulunan Konuk heyet 17
Subat 2016 tarihinde Ulkemizden ayrilmistir.

The Minister of Justice of
Republic of Albania, Ylli
MANJANI and his accompanying
delegation were received by our
Minister Bekir BOZDAG
betweenon 15-17 February 2016.

After this reception, bilateral
discussions were carried out
between delegations, concerning
enhancement of judicial
cooperation. During these
negotiations, our delegation was
chaired by Deputy Minister of
Justice Bilal UCAR.

The guest delegation was received by the First President
of the Court of Cassation, Ismail Riistii CIRIT and they had a
meeting with the President of the Justice Academy, Yilmaz
AKCIL. Holding various meetings in Istanbul following the
Ankara visit, the delegation departed from our Country on
17 February 2016.

FAS ADALET VE 0ZGURLUKLER BAKANININ ZIYARETI

Visit of Moroccan Minister of Justice And Freedoms

Fas Kralligr Adalet ve
Ozgiirlikler Bakani Sayin El
Mostafa RAMID ve beraberindeki
heyet 02 Subat 2016 giini Sayin
Bakanimiz Bekir BOZDAG
tarafindan kabul edilmis, kabulde
iki tlke arasinda adalet ve hukuk
alanlarindaki isbirliginin
gelistirilmesi arzusu dile getirilmis,
ayrica her iki tlkenin yarg:
sistemlerine dair tecribeleri ve
sorunlarin ¢6zimu konularinda
bilgi paylasiminda bulunulmustur.

Ayni gintiin aksaminda Sayin
Bakanimiz tarafindan konuk heyet
onuruna Hakimevinde aksam
yemegi verilmistir. Ziyaretin ikinci giniinde, Fas
Kralligi'nin Ankara Buytikelgiligi tarafindan verilen
aksam yemeginde Sayin Bakan Yardimcimiz Bilal
UCAR konuk heyetle bir araya gelmistir. Konuk heyet
ayrica Yargitay, Turkiye Adalet Akademisi, Bakanligimiz
Bilgi Islem Dairesi Baskanligi, Hakimler ve Savcilar
Yiksek Kurulu ile Ankara Batt Adliyesini ziyaret
etmistir.

El Mostafa RAMID, the
Minister of Justice and
Freedoms of Moroccan
Kingdom, and his
accompanying delegation
was received by Minister
Bekir BOZDAG on 29
February -5 March 2016.

The guest delegation on 2
February 2016. During the
reception, both parties stated
their wish to enhance judicial
and legal cooperation and
shared information regarding
their experience and
problems concerning their
Judicial systems.

On the same evening, the Minister of Justice of Turkey
hosted a dinner at Hakimevi for the honor of the guest
delegation. On the second day of the visit, deputy Minister
of Justice, Bilal UCAR got together with the delegation at
the dinner hosted by The Embassy of Morocco in Ankara.
The delegation also visited the Court of Cassation, IT
Department of the Ministry of Justice, the High Council of
Judges and Prosecutors and Ankara West Courthouse.
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GOCUGUN IiADESININ, PSIKOLOJIK TEHLIKEYE

Dr. Yavuz YILMAZ

Daire Bagkani
Head of Department

MARUZ KALACAGI GEREKGESIYLE REDDINE DAIR
HUKUK GENEL KURULU'NUN 22 ARALIK 2010

TARIHLI KARARININ INCELENMESI

THE ANALYSIS OF THE DECISION OF THE ASSEMBLY OF CIVIL CHAMBERS DATED 22 DECEMBER 2010 ON
THE REFUSAL OF THE RETURN OF THE CHILD BASED ON THE GROUND THAT THE CHILD WOULD BE EXPOSED TO DANGER

Turkiye'nin 25 Ekim 1980 tarihinde imzalayip 1
Agustos 2000 tarihinde yurtrlige koydugu "Cocuk
Kagirmanin Hukuki Vechelerine Dair 1980 Tarihli Lahey
So6zlesmesi"nin temel amact, hukuka aykirt sekilde, mutad
meskeninden baska bir tilkeye gotiiriilen veya alikonulan
cocugun mutad meskenine doniistini saglamaktir. Ancak
bahsi gecen S6zlesme, bazi durumlarin mevcudiyeti
halinde, iade davasina bakan hakime, ¢ocugun iadesini
reddetme konusunda takdir hakk: tanimaktadir.

Bu durumlardan birisi Sozlesme'nin 13/b
maddesinde diizenlenmistir. Uygulamada geri géndermeyi
onlemek icin gerekge olarak en fazla ileri strilen s6z
konusu diizenlemeye gore, iadenin ¢ocugu fiziksel veya
psikolojik bir tehlikeye maruz birakacak olmas:
durumunda hakim, ¢ocugun geri génderilmesi talebini
reddedebilir.

S6z konusu diizenleme, Yargitay Hukuk Genel
Kurulu'nun (HGK) 22 Aralik 2010 tarih ve E.2010/2-628,
K.20107693 sayili kararinda ele alinmistir. Bahsi gecen
karara konu olayda, Turk uyruklu anne ile aslen Turk
kokenli olan ancak Danimarka uyrugunda bulunan baba,
musterek cocuklari ile bitlikte tatil icin Danimarka'dan
Turkiye'ye gelmistir. Ancak annenin Tirkiye'ye geldikten
sonra bosanmak istemesi ve Danimarka'ya geri dénmeyi
reddetmesi Uzerine, baba tarafindan musterek
cocuklarinin iadesi i¢in dava acilmustir. Yargilamay1 yapan
yerel mahkeme sunulan delillerden, babanin aslinda 6nce
bosanmaya ve ¢ocugun Turkiye'de kalmasina riza
gosterdigi, ancak daha sonra ayrilmak isteyen esi ile
barisabilmek ve Danimarka'da 6denen sosyal yardimlar
nedeniyle karsilastigi bazi hukuki sorunlari ¢ézebilmek igin
iade yoluna basvurdugu sonucuna vararak, cocugun
Turkiye'ye getirilmesi ve sonra da burada kalmasinda
babanin rizasinin var oldugu, dolayisiyla haksiz kacirma
olmadigt gerekgesiyle iade talebini reddetmistir. Ancak bu
karar Yargitay 2 HD. tarafindan bozulmustur. Il derece
mahkemesinin 6nceki kararinda direnmesi tizerine de dava
Yargitay HGK'nun 6niine gelmistir. HGK somut olaya
iliskin su tespitleri yapmustir:

Ayrt yasadiklari siirecte baba ile anne arasinda
elektronik yazigmalar yapilmis ve baba anneyi
Danimarka'ya dénmeye ikna etmeye c¢alismistir. Ancak
basarili olamayinca, yapilan sosyal yardimlar nedeniyle
Danimarka kanunlarina goére suclu duruma dismek
istemeyen baba ¢ocugun iadesini istemistir.

The main objective of the "Hague Convention on the
Civil Aspects of International Child Abduction dated
1980", which was signed on 25 October 1980 and entered
into force on 1 August 2000 by Turkey, is to enable the
return of the child - abducted or taken away to another
country from his/her habitual residence - to his/her
habitual residence. However, in some situations, this
Convention gives discretionary power to the judges,
dealing with the return cases, to refuse the return of the

child.
One of these situations is established in the Article

13/b of the Convention. According to this Article, in case
the return of the child would expose him/her a physical or
psychological danger, the judge may refuse the return of
the child. Thiswhich is the most frequently suggested
reason in orvder to prevent the return of the child in
practice, in case that the return of the child would expose
him/her a physical or psychological danger, the judges
may refuse the return of the child.

The provisions of this article was discussed in the
decision of the Assembly of Civil Chamber (HGK) of the
Court of CassationSupreme Court dated 22 December
2010 and numbered E.2010/2-628, K.20107693. In this
case related with the decision, a Turkish citizen mother
and a Danish citizen father, who is ofbut Turkish -origin,
father came to Turkey for vacation from Denmark with
their child in common for vacation. However, after coming
to Turkey, the mother wanted to divorce and refused to
return to Denmark. Then, the father filed a lawsuit for the
return of their child in common. The local court concluded
that based on the evidences, the father actually gave
consent to divorce and accepted that the child would stay in
Turkey. The local court also came to the conclusion that the
father applied for the return of the child in order to make
peace with his wife who wanted to divorce and in order to
solve some legal problems due to social aids paid in
Denmark. On the grounds that the father gave consent for
the returning of the child to Turkey and then staying of the
child in Turkey, the local court decided that there was no
unfair abduction and refused the request for the return of
the child. However, this decision was reversed by 2nd Civil
Chamber of the Supreme CourtCourt of Cassation. When
the court of first instance insisted on its previous decision,
the case was concluded by the Assembly of Civil Chambers
(HGK) of the Court of CassationSupreme Court. The
Assembly of Civil Chambers made following observations
forthis case:

While living apart, the mother and the father
correspondedthere were through electronic
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Acilan bosanma davasinda baba tam kusurlu
bulunulmus ve bosanmaya hitkmedilmistir. Tadesi istenen
¢ocugun velayeti de anneye verilmistir. Bosanma
davasinda ¢ocugun velayetinin kime verilmesi gerektigine
dair rapor diizenleyen sosyal hizmet uzmani annenin
durumunu incelemis ve onun ¢ocuk yetistirme konusunda
biling dizeyinin yiiksek oldugu tespit etmistir. Diger
yandan annenin ailesinden destek aldigini, bu sebeple
uygun sosyo-ckonomik kosullara sahip oldugunu
belirtmistir. Baba yontinden de inceleme yapan uzman,
babanin yurt disinda yasamast nedeniyle cocugun ona
verilmesi halinde anne sefkatinden mahrum kalacagini, bu
sebeple ruhsal gelisiminin bozulabilecegini belirtmistir.

Baba ile kurulan sahsi iliskiye dair kararin icrast
kapsaminda cocugun baba ile yaptigi goriismeler sirasinda,
cocugun babast ile birlikte yalniz kalmak istemedigi ve
babanin uygun olmayan s6z ve davranislarda bulundugu,
bunun iizerine sosyal hizmet gorevlisi ve diger hazir
bulunanlar tarafindan uyarildigr anlasiimistir. Daha sonra
sosyal hizmet uzmani bu konuda zabita memurlarina genel
bir degerlendirme yaparak, babanin ¢abuk sinitlenen
agresif bir yapisinin oldugunu, yapilan ikazlara ragmen
kiiciik cocugun yaninda kiifiir ve hakaret iceren sozler
soylemekten cekinmedigini, cocugu baski altina almaya
calisarak onu sevip deger verdigi kisilere karst olumsuz
olarak yonlendirmeye calistigl, bu durumun cocuktaki
gliven duygusunu zedeleyerek onda gelecek kaygisina yol
acabilecegini belirtmistir.

Tum bu hususlart degerlendiren HGK, "... iadesine
karar verilmesi halinde, yetisme ¢aginda ihtiyact olan anne
sevgi ve sefkatinden mahrum kalacak olmasinin, ¢ocugun
fiziki ve psikolojik bir tehlikeye maruz birakacagi, dava
tarihinde iki yasinda bulunan g¢ocugun yast nedeniyle
annesinden ayrilmasinin, S6zlesmenin 13/b maddesi
anlaminda ruhsal risk olusturdugu, ... babanin ¢ocuga karsi
duyarsiz davraniglarinin iki yasinda bulunan ¢ocugun
ruhsal gelisimi acisindan tehlike olugturacagi ..." sonucuna
vararak, ilk derece mahkemesinin, cocugun iadesinin reddi
yonindeki direnme kararini (farkli gerekee ile) onamustir.

Oncelikle belirtmek gerekir ki, Yargitay 2. HD'nin
bazt kararlarinda da (2. HD'nin 14.10.2004 t. ve

ULUSLARARASI HUKUK

meanscorrespondences between the mother and the father.
The father tried to convince the motherher to return to
Denmark. However, when he failed to convince herhim, the
father requested the return of the child because he did not
want to be guilty in accordance with Denmark laws due to
the social aids.

In the divorce case, the father was found faulty and ait
was decision toded to divorce the couple was
renderedthem. The custody of the child, whose return was
requested, was given to the mother. In the divorce case, the
social service expert, who prepared a report about the
custody of the child, analyzed the circumstances of the
mother and detected that the mother had a high level of
awareness on child rearing. On the other hand, the expert
reported that she was receiving support from her family
and for this reason, she had sufficient socio-economic
conditions. The expert made analysis in terms of the father.
The expert also reported that the child would be deprived
of the mother's affection when the custody would be given
to the father because he was living abroad. Accordingly,
the expert stated that the psychological development of the
child could deteriorate.

Within the scope of the execution of the decision on
the personal relationship with the father, during the
interviews of the child with the father, it was understood
that the child did not want to be alone with the father and
the father had improper behaviors and had said improper
words. Then, he was warned by social service officers and
other attendants. The social service expert made a general
overview to the police officers that the father had
aggressive characteristics and he did not refrain from
swearing and insulting near the child despite all warnings.
He tried to make pressure onto the child and he tried to
misguide the child against the child's beloved ones. The
expert stated that this would damage the sense of trust of
the child and could create future anxiety.

The Assembly of Civil Chambers (HGK) of the Court
of CassationSupreme Court concluded as follows: ".... in
case the child is returnedof deciding the return of the child,
if the child is deprived of the mother's love and affection
required during the childhood, the child will be exposed to
physical and psychological dangers. As the child was two
years old on the date of divorce case, if the child is
separatedleaves from the mother, it will create a mental
risk in terms of the Article 13/b of the Convention. The
insensible behaviors of the father against the child will
pose danger in terms of the psychological development of
the two-year-old child..." The Assembly of Civil Chambers
(HGK) approved the decision of insistence towards the
refusal of the rveturn of the child given by the court of first
instance (with a different reason).

As it is mentioned in some decisions of 2nd Civil
Chamber of the Supreme CourtCourt of Cassation (the
decision of 2nd Civil Chamber dated 14.10.2004 and
numbered 10536/11797), the Article 13/b of the
Convention should be interpreted from a narrow
perspective. Otherwise, this article can be abused and
there will be a contradiction with the main objective of the
Convention prescribing immediate return of the unlc,lwfull
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10536/11797 sayilt karari) degindigi tizere S6zlesme'nin
13/b maddesinin dar yorumlanmasi gerekir. Aksi takdirde
bu madde istismar edilebilecek ve hukuka aykirt olarak
kacirilan veya alikonan ¢ocugun derhal iadesini 6ngoren
Sozlesme'nin temel amaciyla ¢eliski ortaya ctkacaktir. Bu
cercevede, cocugun iadesinin reddi i¢in, psikolojik
tehlikenin sadece potansiyel olarak varligs yeterli olmayip,
s6z konusu riskin ciddi ve kuvvetli sekilde muhtemel
olmast ve bu durumun ikna edici delillerle ortaya
konulmasi gerekecektir. Aksi takdirde bu sebep cocugun
iadesine gerekce olarak kullanilamayacaktir.

Sézlesmenin asil amaci, iade davasini goren
mahkemeye ¢ocugun velayetinin kime verilmesi gerektigi
yoniinde bir inceleme yaptirmak olmadigt icin, ¢ocugun
gelecegi acisindan kimin yaninda kalmasi gerektigi veya
kimin yaninda daha rahat ve mutlu olacagt yoniindeki
degerlendirmeler de So6zlesme'nin 13/b maddesi
kapsaminda bir kiymet ifade etmez. Zira iade davasini
gbren mahkeme, bu ¢ercevede bir degerlendirme yetkisine
sahip olmayip, bu degerlendirmeyi velayet durumunu
karara baglayacak olan mahkeme yapacaktir. lade davasini
g6ren mahkeme ise, sadece
Sézlesme'de 6ngoriilen hususlar
actsindan degerlendirme
yapabilecektir ki, cocugun yiksek
menfaati bunlardan birisi degildir. Bu
cercevede, HGK kararinin

Cocugun iadesinin reddi igin
psikolojik tehlikenin ciddi ve kuvvetli
sekilde muhtemel olmasi gerekir

kidnapped or abducted child. Within this framework, for
the refusal of the return of the child, the potential existence
of apsychological danger is not enough. The risk should be
serious and highlymost probable. In addition, and this
situation should be proven with convincing evidences.

Otherwise, it cannot be used as a reason for the return of
the child.

As the main objective of the Convention is not make
an analysis of to whom the court - dealing with the return
case - should give the custody, the evaluations regarding
with whom the child should stay in terms of his/her future
and with whom the child will be happier and more
comfortable are not meaningful within the scope of the
Article 13/b of the Convention. The court dealing with the
return case has not the authority to make evaluations from
this perspective. This evaluation will be made by the court
which will give a decision towards on custody. The court
dealing with the return case can only make evaluations on
the issues prescribed in the Convention, but the best
interest of the child is not one of these issues. Within this
framework, such kind of statements in the justification of
the decision of The Assembly of Civil Chambers (HGK)
and the cited evaluations of the social
service expert taken as a basis in this
Justification should not be taken into
attention in the application of the
Article 13/b of the Convention. These
evaluations are about the best interest

gerekeesindeki bu yondeki ifadeler
ile atif yapilan sosyal hizmet
uzmaninin gerekgeye esas alnan bu
cercevedeki degerlendirmeleri,
S6zlesme'nin 13/b maddesi
uygulamasinda dikkate alinmamasi
gereken hususlardir. Zira bunlar cocugun yiksek yararina
yonelik degerlendirmeler olup, iade davasinda ele
alinmamasi gereken hususlardir.

Cocugun iadesinin reddi icin mevcudiyeti gereken
psikolojik tehlike agisindan doktrinde 6rnek olarak, savas
veya kitlik hali, cocugun cinsel acidan istismara
ugrayacagina dair ciddi bir tehlikenin olmast gibi haller
gosterilmektedir. Konuya iliskin olarak Sézlesme'ye taraf
devlet uygulamalarinda da farkliliklar bulunmaktadir.
Ornegin gecmiste alkol ve uyusturucu bagimlist olma
durumu, Amerikan Temyiz Mahkemesi tarafindan iadenin
reddi igin yeterli gorilmemistir. Ingiliz Mahkemesi de,
gecmiste cocugu cinsel agidan istismar ettigi kesin olarak
bilinen babanin iade talebinde, aradan dért yil gibi bir stire
gecmis olmasi ve annenin bu silirecte ¢ocugun babast ile
olan iliskisinde gerekli tedbirleri aldigt gerekeesiyle,
Sézlesme'nin 13/b maddesinin uygulanamayacagi
sonucuna varmigtir.

Bu c¢ercevede, HGK'nun s6z konusu kararinin
gerekeesinde, Sozlesme'nin 13/b maddesine dayanilmast
tartismaya actk bir konudur. Oysa ilk derece
mahkemesinin vardigr sonug, HGK kararina gére daha
saglam gerekgelere dayanmaktadir.

The psychological danger must be
serious and highly probable for
refusing the request for the return of child

of the child and they should not be
taken into attention in the return case.

A state of war, famine or a
serious danger of sexual abuse of the
child can be shown Aas an examples

of the psychological danger, which
should exist for the refusal of the return of the child, the
state of war, the situation of famine or a serious danger of
sexual abuse of the child can be shown. There are also
differences in the applications of contracting states of the
Convention on this issue. For example, being drug and
alcohol addiction in the past was not found sufficient by the
Supreme Court of the United States for the refusal of the
return. British Courts concluded that the Article 13/b of the
Convention could not be applied in the request for the
return of a child, whose father was found guilty of sexually
abusing his child, on the grounds that a period of four years
passed after the commission of the offence and the mother
took necessary precautions towards the relationship of the
childwith his father in this period.

Within this framework, in the justification of the
decision of the Assembly of Civil Chambers (HGK), taking
Article 13/b of the Convention as a basisit is very
controversial that the Article 13/b of the Convention is
taken as a basis. However, the conclusion of the court of
first instance is based on more sound reasons, compared
with to the decision of the Assembly of Civil Chambers
(HGK).

INTERNATIONAL LAW
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YURTDISI ADALET MUSAVIRLERI
3. ISTISARE TOPLANTISI GERGEKLESTIRILDI

Third Consultation Meeting of Legal Advisors Working in Foreign Countries was Realized

Yurtdist Adalet Miisavirleri 3. Istisare Toplantist,
4-8 Ocak 2016 tarihleri arasinda Ankara Hakimevi’'nde
gerceklestirilmistir. Miistesarimiz Sayin Kenan IPEK
ve Genel Mudurimiiz Sayin Dr. Harun MERT'in acilis
konusmalarinin ardindan, Adalet Mdusavirlerimiz
tarafindan nezdinde gorev yaptiklart Buyikelcilik veya

Daimi Temsilcilikler biinyesinde gerceklestirilen

faaliyetler, karsilasilan sorunlar ve ¢6zim Onerilerine
iliskin sunum yapilmistir.

Mistesar Yardimcimiz Sayin Selahaddin
MENTES baskanliginda, adalet musavirligi
teskilatinin etkinliginin en tst dizeyde artirilabilmesi

konularinda gorts alisverisinde bulunmus ve Adalet
Misavirligi yonetmelik taslagi izerinde ¢alisilmustir.

1ik guniin ardindan, Adalet Misavirleri ile Genel
Midirimuz Sayin Dr. Harun MERT bagkanliginda,
ilgili birim amirleri ve hakimlerimizin de katilimiyla
istisare toplantist gerceklestirilmistir.

Programin son gintnde ise Adalet Bakanimiz
Sayin Bekir BOZDAG Adalet Miisavirlerimizi kabul
etmistir. Sayin Bekir BOZDAG, Adalet Miisavir-
lerimizden beklentilerini ifade etmis, sorunlari ile ilgili
destek mesajt vermistir.

ULUSLARARASI HUKUK

-

1

Third consultation meeting of Legal Advisors
working in Foreign Countries was realized between the
dates of 4-8 January 2016 in Ankara. The meeting
began in Ankara Judge House. Undersecretary of
Ministry of Justice, Mr. Kenan IPEK and UHDIGM
General Director Dr. Harun MERT gave a speech.

Following the opening speeches, these were the
issues touched at the meeting: activities of Embassies or
Permanent Representation Offices, which those Legal
Advisors function under those institutions, their
challenges and solution ways, were indicated through

| presentations

THCTEE RNEEST AT
L e R
- -

Opinions were exchanged on the issue of increasing
the efficiency of Justice Consultancy Organization at
highest level possible under the presidency of our
Deputy Undersecretary Mr. Selahaddin MENTES, and
itwas worked on draft regulation.

After the first day, consultation meeting, with the
participation of Legal Advisors and our General
Director Dr. Harun Mert -the chairman-, relevant
heads of units and judges was held.

On the last day of the program, the legal advisors
were received by Minister Bekir BOZDAG. He
expressed his expectations from them and gave support
message regarding their problems.
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Yakalama ve tutuklama gibi hiirriyeti baglayict bir
ceza veya tedbir ile karst karstya kalan kisinin, uyruguna
bakilmaksizin ailesi ve yakinlarinin durumdan haberdar
edebilmesi, onun en dogal ve hakli beklentisidir. Nitekim,
5271 sayili Ceza Muhakemesi Kanununun 107 nci
maddesinde bu husus actkca dizenlenmistir. Anilan
maddenin ikinci fikrasinda, sorusturma sirasinda yapilacak
boyle bir bilgilendirmenin sorusturmanin amacint
tehlikeye dustirmeyecek sekilde uygulanacagi belirtilerek,
soz konusu bilgilendirmenin esaslart belirtilmistir.
Tutuklulugun bu sekilde bildirilmesi, kabul edilebilir
sinirlamalar disinda kisinin haberlesme hakki kapsaminda
degerlendirilmektedir.

Tutuklanan kisi yabanct uyruklu oldugu takdirde,
kendi tlkesi diplomatik temsilciliginin bu konudan
haberdar edilip edilmeyecegi, bir taraftan tutuklunun
haberlesme hakkini ilgilendirmekte, diger yandan ise
konunun tarafi devletler yéniinden milletlerarast hukukun
ilgi alanina girmektedir.

Konuya iliskin uluslararast nitelikli en temel
diizenlemeye, 24 Nisan 1963 tarihli Konsolosluk Tliskileri
Hakkinda Viyana So6zlesmesinde yer verilmistir.
Sozlesmenin 36/1-b maddesinde, tutuklanan yabanci
talep ettigi takdirde, yetkili makamlarin gecikmeksizin
yabanct iilke konsolosluk gorevlilerini durumdan haberdar
edilecegi 6ngorilmektedir. Maddede ayrica, yabanci
uyruklu tutuklunun kendi tlkesinin yetkili makamlariyla
haberlesmesinin kolaylastirilmas: gerektigi
vurgulanmaktadir.

Gortlecegi tzere, yabanct uyruklu kisinin
hurriyetinin kisitlanmast halinde bu durumdan kisinin
uyrugu oldugu ulkenin diplomatik temsilciliklerinin
bilgilendirilmesi, kisinin ancak talep etmesi halinde
mimkiin bulunmaktadir. Kisinin rizast bulunmadan ilgili
tlkeye bilgi verilmesinin 6nlenmesine iliskin
diizenlemenin temelinde, s6z konusu devlet makamlarinin
sinir dist veya geri verme gibi uluslararast hukuka uygun ya
da yargisiz infaz veya kagirma gibi uluslararast hukuka
aykirt yollarla yasam hakki, iskence veya kot muamele
yasagt gibi haklarin ihlaline yol acilabilecegi endisesi
bulunmaktadir. Kisinin actk rizast bulunmadan veya bu
yonde herhangi bir beyant olmadan yapilacak bildirim kisi
ve yakinlart agisindan arzu edilmeyen sonuglara yol

acabilit.

Sé6zlesmenin 36 ncit maddesinin Gclinc fikrast
actkca, tutukluluga iliskin yabanci tlke diplomatik
temsilciliklerine yapilacak bilgilendirmenin, kisinin

YABANCI UYRUKLULARIN TUTUKLULUK

DURUMLARININ BILDIRILMESI

INFORMING DIPLOMATIC POSTS ABOUT THE DEPRIVATION OF THE LIBERTY OF FOREIGNERS

Inherently, everybody who is subjected to any kind
of measures depriving their liberties by way of detention
or arrest should be entitled to inform their family
members, relatives or one of their friends about their
situation regardless of their nationality. Accordingly,
Article 107 of the Criminal Procedure Code regulates the
basics of such communication. The second paragraph of
this article points out that the detained or arrested person
should be allowed to communicate with the mentioned
persons concerning the arrest or detention as long as this
communication does not undermine the aim of the
criminal investigation. This notice of detention is
considered as right of communication except for
reasonable restrictions regarding the safety of the
investigation.

While the communication of the foreign detainees
with their national diplomatic missions is in the scope of
the right of communication, it also remains in the interest
of international law in terms of states concerned for
various reasons.

The most fundamental international legal
framework regulating the above-mentioned notice is the
Vienna Convention on Consular Relations dated 24 April
1963. According to Article 36/1-b of the Convention,
upon the permission of the foreign detainee, the
competent authority has to inform the diplomatic mission
of the country of which the said detainee is a citizen. Also,
this article indicates that states have the responsibility of
facilitating the communication between the detainee and
his national diplomatic post.

As stated above, when a foreigner is arrested, it is
only possible that his national diplomatic mission is
informed of the detention if he so requests. This
regulation basically considers some concerns of the
detainee about violation of his right of life, prohibition of
torture, ill-treatment through deportation or extradition
complying with international law or by way of
kidnapping or extra judicial punishment contrary to
international rules. Therefore, a notice to the detainee's
country without his explicit consent or declaration
indicating his approval can lead to undesired
consequences for him or his family members and
relatives.

Article 36, Paragraph 3 of the Convention evidently
states that information given to the consular about
detention should be done according to the domestic law.
However, this law cannot completely restrict the
opportunities the Convention introduced. In this regard,
the domestic regulation and its application which allows
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yakalandigi veya tutuklandigt devletin i¢ hukukuna gére
yapilacagi, ancak i¢ mevzuatin sézlesme ile taninan
imkanlarin tam olarak kullanilmasini kisitlayamayacag:
belirtilmistir. Kisinin rizasini ortadan kaldiran veya rizaya
ragmen bildirim yapilmasint makul bir neden olmadan
sinirlandiran uygulamalarin, Sézlesmenin ilgili hikmi
nazara alinarak goézden gegirilmesi gerekmektedir. Bu
nedenle, konuyla ilgili i¢ mevzuat ve ikili anlagmalarin,
kisinin rizasina saygiyl esas almasi ve uygulamanin da bu
gercevede ylritilmesi Sézlesmenin amacina daha uygun
olacaktir.

Konuyla ilgili 5271 sayili Kanunun 107 nci maddesinin
Gclinct fikrasinda, stipheli veya sanik yabanci oldugunda
tutuklanma durumunun, yazili olarak karst ¢ikmamast
halinde, vatandasi oldugu devletin konsolosluguna
bildirilecegi diizenleme altina alinmistir.

Goritldugh tzere, yabanct uyruklularin tutuklanmast
durumunda nasil bir yol izlenecegine iliskin i¢ mevzuatin ilk
bakista Uluslararast s6zlesmeden farkls bir usul 6ngordigii
sOylenebilir. Gergekten, anilan hikmin lafzina gére,
tutuklanan yabanci acgikca bildirim yapilmamas: yontinde
beyanda bulunmadikga, diplomatik temsilcilige bildirim
yapilacagi anlasiimaktadir.

Ancak, bildirime iliskin herhangi bir beyanda
bulunmamis olmay1 “faraziriza” olarak kabul etmek, kisiye
So6zlesme ile taninan "riza gésterme-gostermeme" imkanini
sinirlayict niteliktedir. "Yazili olarak agikea karst ¢tkmamak”
ifadesi mutlak sekilde lafzi olarak yorumlandig takdirde,
pratikte ilgilinin rizast hilafina bildirim yapilmast yolu
actlabilecektir. Bu takdirde, yukarida belirtilen endiseler
gindeme gelebilir. Yani kisi, tlkesinin bu durumundan
haberdar olmasini istemedigi takdirde bildirim yapilarak
kendisi veya yakinlari zarar gérebilir. Bu takdirde bildirime
izin veren tlke acisindan sorumluluk dogurabilir. Zaten kisi
riza gostermedigi icin diplomatik temsilciligine bildirim
yapilmadigi halde, her zaman bu fikrini degistirmesi
mimkindir. Ancak, acikca rizasi bulunmadan
bilgilendirme yapilmissa bundan vazgegmenin pratikte bir
anlami bulunmayacaktir. Ote yandan, kisinin bahse konu
rizast yazilt olarak alindigr takdirde, kimi tlkeler yontinden
mevcut tereddiitler ortadan kalkacaktir. Ayrica, yazili beyan
tartismalt durumlara yol agmamak icin ispat kolayligt da
saglamaktadir.

Son olarak, bildirimin yapilmast ve kapsami agisindan
07/04/2016 tarihinde Resmi Gazetede yayimlanarak
yurtrlige giren 6698 sayili Kisisel Verilerin Korunmasi
Kanunu agisindan konuyu degerlendirmek gerekir. Anilan
Kanunun 6/1 maddesinde, ceza mahkumiyeti ve givenlik
tedbirleri ile ilgili verilerin 6zel nitelikli veri oldugu
belirtilmistir. Maddenin ikinci fikrasna gére bu veriler
ilgilinin actk r1zast olmaksizin islenemeyecektir. Dolayisiyla,
yabancit uyruklu tutuklunun sucuna iliskin bilgilerin
diplomatik temsilciligi ile paylasimasinda agik riza arayan
6698 sayii Kanun hiikiimlerinin de dikkate alinmasi
gerekmektedir.

ULUSLARARASI HUKUK

anotification to the consular without consent to be sent or
which restricts the notice without reasonable cause
despite the availability of consent should be revised
considering the relevant article of the Convention.
Therefore, the fact that the relevant national regulation
and its application should be based on respect for the
detainee's consent complies more with the purpose of the
Convention.

As for domestic law, Article 107, paragraph 3 of the
Criminal Procedure Code numbered 5271 regulates that
state authorities can only share the information of the
detained or arrested foreigner with his consular, as long
as he has not objected to the notice in writing. As is
observed, it can be said that relevant domestic law adopts
a quite different procedure about the notice in
comparison with the Convention. Indeed, we can
conclude from a literal interpretation of the relevant
Article of the Criminal Procedure Code that the
authorities shall inform the national diplomatic mission
about detention as soon as the detainee expressly notifies
that he has no consent on the notice.

However, if the fact that the detainees have not yet
given any written statement on their consent is
considered as a "tacit consent”, then this significantly
narrows down his opportunity to give or not to give
consent. If we apply an absolute literal interpretation into
the expression of, "not objecting to the notice with a
written statement” as laid down in Article 107, it is still
possible that authorities can inform his nation's
representative, contrary to the detainee's consent in some
cases in practice. Infact, the arrested person or his family
can face the above mentioned concerns. In this case, the
responsibility of the State allowing the notice without
express consent can be put into place if a damage has
occurred. After all, the arrested person who has not given
any consent so far can change his idea and ask the
authorities to inform the consular about his situation.
However, if the authorities have given the notice without
a written consent, it would be meaningless for him to
withdraw his consent in practice. Besides, a written
statement by the detainee including the consent to give or
not to give notification serves as proof in case of a
disagreement.

Inaddition, with regard to personal data protection,
the notice itself and its scope should be determined under
the Law on the Protection of Personal Data, numbered
6698, entered into force on April 4, 2016. According to
Article 6/1 of this Law, the information regarding
conviction and security measures is considered as
private information. Second paragraph of the Article
protects this private data and governs that it cannot be
processed without express consent of the person
concerned. Therefore, the provisions of this law which
requires the express consent of detainees for sharing
relevant information should be taken into consideration
in the application of sharing their criminal data with their
national diplomatic missions.
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TURKIYE ILE IRAN ADALET BAKANLIKLARI ARASINDA
ORTAK ACIKLAMA IMZALANMISTIR

Joint Declaration Between Turkey And Islamic Republic Of Iran And Memorandum

Tiirkiye ile Tran Islam Cumhuriyeti arasinda Yiiksek
Diizeyli Isbirligi Konseyi Ugiincii Toplantist 16 Nisan
2016 tarihinde Sayin Cumhurbagskanimiz Recep Tayyip
Erdogan ve Iran Islam Cumhuriyeti Cumhurbaskant
Hasan Ruhani'nin liderliginde Cumhurbaskanlig
Kiilliyesinde gerceklestirilmistir.

Adalet Bakanimiz Sayin Bekir BOZDAG ile Konuk
Adalet Bakani Sayin Mostata POURMOHAMMADI

tarafindan Ortak Aciklama ve Adalet Akademileri
Mutabakat Zabitlart da imzalanmustir.

SUUDI ARABISTAN KRALLIGI

The Turkish-Iranian High Level Cooperation
Council (HLCC) Third Meeting was held in the
Presidential Complex on 16 April 2016, under the
leadership of H.E. President Recep Tayyip Erdogan and
the President of Iran Islamic Republic, H.E. Hasan

Ruhani. ) )
Also, a Joint Declaration and a Memorandum of

Understanding of Justice Academies were signed
between our Minister of Justice and his Iranian
counterpart.

ADALET BAKANLIGI HEYETININ BAKANLIGIMIZI ZiYARETI

Visit of The Delegation From The Ministry of Justice of Kingdom of Saudi Arabia

Suudi Arabistan
Krallig: Adalet
Bakanligi heyeti,
adalet teskilatimizda
kullanilmakta olan
bilisim sistemleri
hakkinda bilgi
edinmek tizere 15-16
Mart 2016
tarihlerinde Ulke-
mize resmi bir ziyaret
gerceklestir-mistir.

Yargi Mufettisi
ve Temyiz Kadisi
olan Sayin Khalid
Suluiman AL-
JUFFAIR Bagkanlhigindaki heyet, Miistesar Yardimcimiz
Sayin Selahaddin MENTES tarafindan kabul edilmis,
goriismede Ulkemiz adalet teskilatinda kullanilan bilisim
sistemlerinin yant sira iki tlke arasindaki adli isbirligi
konularina deginilmistir.

Saudi Arabian
Delegation form the
Ministry of Justice paid
a visit to our Country
between the dates of
15-16 March 2016,
with the purpose of
investigating the
information systems
utilized within the body
of Ministry.

Suluiman AL-
JUFFAIR, Judicial
Inspector and Judge of
Appeal, presided the
delegation. The
delegation was received by our Deputy
Undersecretary Mr. Selahaddin MENTES. Then they
were given a detailed briefing by the Presidency of IT
Department of Ministry about UYAP (National
Judiciary Informatics System) and Voice and Image
Informatics System.
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Tetkik Hakimi
Rapporteur Judge

Temel amaclari gelir elde etmek olmasa da, teroristler
ve teror Orgiitleri faaliyetlerini finanse edebilmeleri igin
mali destege ihtiyag duymaktadirlar. Bu ihtiyac yasadist
yollardan elde edilen fonlarla saglanabilecegi gibi, yasal
yollardan da elde edilen kaynaklarla da finanse
edilebilmektedir.

Teroristler ve terér Orgitleri, faaliyetlerinin
finansmaninda kullanilan fonlarin gercek sahiplerinin
kimligini gizlemek, yasa uygulama birimlerinin dikkatini
cekmemek ve yasadist yollardan elde edilen gelirleri yasal
takipten korumak icin legal zeminde kullanilanlara benzer
yontemler kullanmaktadir. Bu yolla bir taraftan terdr
eylemlerinin gizliligi saglanarak terori finanse edenlerin
asil sucla ilgisinin kurulmast engellenirken, diger taraftan
ter6riin finansmant icin ayrilan fonlara el konulmasi veya
bu fonlarin miisaderesinin 6niine gecilmektedir.

Iste Konsey'in tiye tilkeleri, giiniimiizdeki teknolojik
gelismeler sonucunda ortaya ¢ikan ¢ok degisik vasitalari,
illegal yontemlerin yaninda legal gorinim altinda
kullanabilen ter6r orgtitleri ve terérizm problemiyle etkin
sekilde mitcadele edebilmek amactyla, yeni bir hukuki
mekanizma gelistirilmesi kapsaminda s6z konusu
Sézlesmeyi dizenlemislerdir.

16 Mayis 2005 tarihinde Varsova'da diizenlenen
Avrupa Konseyi (Konsey) Zirvesi sirasinda imzaya acilan
"Suc Gelitlerinin Aklanmasti, Arastirilmast, El Konulmast,
Miisaderesi ve Ter6rizmin Finansmant Hakkindaki 198
sayitll Avrupa Konseyi Sozlesmesi" (S6zlesme) 1 Mayis
2008 tarihinde yurtrlige girmistir.

Ulkemiz tarafindan 28 Mart 2007 tarihinde
imzalanan Sozlesmenin, 29 Ocak 2016 gini TBMM
giindemine gelen ve Genel Kurulda kabul edilen 6665
sayilt onay kanunu 19 Subat 2016 tarihli Resmi Gazete'de
yayimlanmistir. Ancak heniiz onay belgesinin tevdi
islemleri tamamlanmadigl icin Sézlesme, tlkemiz
acisindan Konsey nezdinde yukimlilik dogurmaya
baslamamustit.

"Birlesmis Milletler Terorizmin Finansmaninin
Onlenmesine Dair Uluslararast Sézlesme’nin 2 nci
maddesinde yapilan terériin finansmani tanimint
benimseyen Sozlesme, aklama, misadere ve terdrizmin
finansmant olmak tizere ti¢ ana konuyu dizenlemektedir.
Bu yoniyle Sézlesme sug¢ gelirlerinin aklanmas: ile
ter6rizmin finansmanini birlikte dizenleyen ilk
uluslararast belgedir.

ULUSLARARASI HUKUK

~ SUG GELIRLERININ AKLANMASI VE TERORIZMIN
FINANSMANI HAKKINDA AVRUPA KONSEY1 SOZLESMES|

COUNCIL OF EUROPE CONVENTON ON LAUNDERING OF PROCEEDS FROM

CRIME AND ON THE FINANCING OF TERRORISM

Although their main goal is not to generate
income, terrorists and terrorist organizations need
financial support in order to finance their acts. This
need can be met by illegally acquired funds as well as
resources obtained through legal means.

Terrorists and terrorist organizations utilize
methods similar to those used in the legal grounds in
order to hide the identity of real owners of the funds
used in financing their acts, to not to attract the
attention of law enforcement units and to protect
illegally acquired income from legal tracing. By doing
so, they protect the secrecy of terrorist acts while
preventing linkage of financers of terrorism to the
actual offence and preventing the seizure or
confiscation of the funds allocated to financing of
terrorism.

The Council of Europe Member States, within the
framework of developing a new legal mechanism, have
concluded the said Convention with a view to
combating terrorist organizations and the problem of
terrorism which can use different tools emerging from
technological developments under the legal guise in
addition to the illegal methods.

"The Council of Europe Convention No. 198 on
Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime and on Financing of Terrorism
(The Convention)"” was opened for signature on 16
May 2005 during the Council of Europe (The Council)
Summit in Warsaw and entered into force on 1 May

2008.

The said Convention was undersigned by our
Country on 28 March 2007, and its ratification law no.
6665, which was brought to the agenda of the Turkish
Grand National Assembly on 29 January 2016 and
adopted by the Plenary was published in the Official
Gazette on 19 February 2016. However, since the
instrument of ratification has not been deposited, the
Convention has not started bringing about any
obligation to our country before the Council.

The Convention, having adopted the definition of
financing of terrorism as stipulated in Article 2 of "The
United Nations International Convention for the
Suppression of the Financing of Terrorism", regulates
three main areas, namely laundering, confiscation and
financing of terrorism. From this aspect, the
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Ter6rizmin finansmani tanimi bir “terér 6rgiitiiniin’
ve bir “terdristin’” finansmanini kapsamaktadir. Bu cerceve
igerisine 6ldiirme ve agir yaralama eylemleri girmekte olup,
bunun disindaki eylemler 6rnegin; mala yonelik agir
ihlaller, tehdit ve benzeri eylemler Sézlesme kapsami
disinda kalmaktadir. S6zlesmede, aklama sucu acisindan
da, 141 saytlh Avrupa Konseyi Sozlesmesinde yapilan
tanim aynen muhafaza edilmistir.

Sézlesmede yer alan bazt 6nemli dizenlemeler
sunlardir:

- Sozlesme, taraflar arasinda cikabilecek anlasmaz-
liklarda, maddelerin taraflarca dogru yorumlanmasini
saglamak amaciyla Taraflar Konferanst adli bir mekanizma
kurmaktadir.

- Taraflar, saglayacaklari imkan dahilindeki en genis
isbirligi cercevesinde terdrizmin finansmant amaciyla
kullanilan ya da bu amag icin tahsis edilen ve kanuni ya da
kanun dist elde edilen malvarliklarinin veya s6z konusu sug
gelirlerinin arastirilmasini, takip edilmesini, belirlenmesini,
dondurulmasini, el konulmasini ve misaderesini temin
etmekle ylikiimli kilinmaktadir. (m. 2/2)

- Sozlesmenin 3 ve 4 tincli maddelerinde; taraf olan
her devletin, sug vasitalart ile gelirlerini veya bu gelirlere es
deger mallarin ve aklanan malvarliginin miisaderesini
gerceklestirmek icin gerekli olan yasal ve diger tedbirleri

almalar1 gerektigi ve bu kapsamda
misadereye tabi olan bir
malin tespiti, takibi,
dondurulmasit ve el
konulmas: icin gerekli
olabilecek yasal ve diger
onlemleri almalarinin bir
zorunluluk oldugu
hikim altina alinmustir.

- Ceza muhakemesi hukukundaki ispat yikini
tersine dondiren Sézlesmedeki diizenlemeye gore,
taraflar, ulusal hukuklarinda tanimladiklart agir su¢ veya
suglar yoniinden, failin miisadere edilebilirligi iddia olunan
gelir veya malin kaynagini géstermesini saglayacak yasal ve
gerekli diger tedbitleri alacaklardir.(m. 3/4) Sozlesmedeki,
ispat yukinin tarafini degistiren bu diizenlemenin,
tlkemiz agisindan gecerli olmayacagt beyan edilmistir.

- Sozlesmenin 5 inci maddesine gore; taraf
devletlerin dondurma, el koyma ve musadereye iliskin
tedbirlerin, su¢ konusu gelirin 6rnegin satim veya takas
yoluyla bir bagka gelir ¢esidiyle degistirilmesi veya
dontistirilmesi suretiyle elde edilen malvarligini ve bu sug
gelirlerinin tamamiyla veya kismi olarak bir bagka gelirle
karistirilmasi suretiyle elde edilen gelirlerin belirlenecek
degeri kadar yasal yollardan elde edilen malvarligini
kapsayacak sekilde 6nlemleri almast isten-mektedir. Bu
hususlara ilave olarak maddede sug¢ gelirlerinin
degistirildigi veya donutstirildigi malvarligr ile

Convention is the very first international instrument to
regulate laundering of proceeds from crime together
with financing of terrorism.

The definition of financing of terrorism covers
financing of a "terrorist organization" and a
"terrorist". This framework includes murder and
inflicting serious injury, yet the Convention excludes
acts such as serious violations of property, threat or
similar activities. The definition of the offence of
laundering is also kept in the same manner in the
Convention as is used in the Council of Europe
Convention No. 141.

Some important regulations in the Convention
are as follows:

- Each Party shall ensure that it is able to search,
trace, identify, freeze, seize and confiscate property, of
a licit or illicit origin, used or allocated to be used by
any means, in whole or in part, for the financing of
terrorism, or the proceeds of this offence, and to
provide co-operation to this end to the widest possible
extent.

- FEach Party shall adopt such legislative and
other measures as may be necessary to enable it to
confiscate instrumentalities and proceeds or property
the value of which corresponds to such proceeds and
laundered property and shall adopt such legislative
and other measures as may be necessary to identify,
trace, freeze and seize property which is subject to
confiscation within this scope.

- Each Party shall adopt such legislative or
other measures as may be necessary to require that, in
respect of a serious offence or offences as defined by
national law, an offender demonstrates the origin of
alleged proceeds or other property liable to
confiscation. This practice, which reverses the burden
of proof in criminal procedure code, is declared to be
non-applicable for our Country.

- According to the Convention, Each Party shall
adopt such legislative and other measures as may be
necessary to ensure that the measures to freeze, seize
and confiscate also encompass the property into which
the proceeds have been transformed or converted;
property acquired from legitimate sources, if proceeds
have been intermingled, in whole or in part, with such
property, up to the assessed value of the intermingled
proceeds or income or other benefits derived from
proceeds, from property into which proceeds of crime
have been transformed or converted or from property
with which proceeds of crime have been intermingled,
up to the assessed value of the intermingled proceeds.
Here, the scope of property subject to confiscation is

broad.
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SUG GELIRLERININ AKLANMASI VE TERORIZMIN FINANSMANI HAKKINDA AVRUPA KONSEYi SOZLESMESI

karistirldigy gelirlerin takdir edilecek degeri kadariyla ve
sug gelirlerinin karistirildigt malvarligindan dogan kazang
veya diger menfaatler hakkinda da gerekli hukuki
tedbirlerin alinmast 6ngorilmistir. S6z konusu maddede
miisadereye konu mal kavrami genis tutulmustur.

- Sozlesmenin, 7 inci maddesinde taraflarin, banka
hesaplarinin gizliligi gerekgesiyle, 3, 4 ve 5 inci
maddelerinde belirtilen misadere, el koyma ve
dondurmaya iliskin islemlerin yapilabilmesi i¢in tlkelerin
mahkemelerinin ve diger yetkili makamlarinin, banka ve
mali veya ticari kayitlarin gosterilmesini veya bunlara el
konulmasini emretme yetkisi ile techiz olunmalari icin
almalar1 gerekli yasal ve diger tedbirleri uygulamaktan
kacinamayacaklart da hitkiim altina alinmustir.

- Yine Sozlesmenin 2 ve 12 nci madde hukimleri
uyarinca; ulkelerin aklama ve terériin finansmaniyla
micadele amaciyla stiphe duyulan gelirlerle ilgili veya
ulusal mevzuat geregince bildirilen mali bilgileri toplamak,
analiz etmek/islemek ve ilgili makamlara sevk etmekle
sorumlu Mali Istihbarat Birimi (Financial Intelligence
Unit-FIU-MIB) kurmalari gerekmektedir. Sézlesmenin 46
nct maddesi uyarinca, tilkemiz acisindan MIB'in, Maliye
Bakanligt Mali Suglart Arastirma Kurulu olacagi, beyan
edilmistir.

- IV. Bolimde, Sozlesmenin uygulanmasina dair
uluslararast isbirligi ve bu isbirligi cercevesindeki faaliyetler
kapsaminda olmak tizere inceleme ve kovusturma
yapilmasini teminen gelirler ve araglarin miisadere edilmesi
talepleri ile sipheli bankacilik islemlerinin takibi ve buna
iliskin bilgi talepleri yer almaktadir. Ttrkiye, bankacilik
islemlerine dair bilgi taleplerini, sadece S6zlesme ekindeki
listede yer alan suglar bakimindan uygulayacagini beyan
etmigtir. Taraflarin bu bolimdeki islemlerin (gelitler ve
araclarin miisaderesi talebi, dondurma ve el koyma gibi
gecici tedbir ile banka hesaplarina ve islemlerine iliskin
bilgi talepleri gibi) yerine getirilmesi amaciyla belirlemesi
gereken "Merkezi Makam", S6zlesmenin 33 tncu
maddesinin 2 nci fikrast uyarinca tilkemiz acisindan Adalet
Bakanlig olarak beyan edilmistir.

- 23 unct madde, taraflara ayrica, kendi tlkesinde
bulunan mal ve gelirlere iliskin talep eden ilke
makamlarinca verilmis musadere kararini uygulama veya
kendi makamlarina miisadere karari verilmesi icin talepte
bulunma ve miusadere karari verilmesi halinde bunu
uygulama yiikimliligi getirmektedir.

ULUSLARARASI HUKUK

- FEach Party shall adopt such legislative and
other measures as may be necessary to empower its
courts or other competent authorities to order that
bank, financial or commercial records be made
available or be seized in order to carry out the actions
concerning confiscation, seizure and freezing. A Party
shall not decline to act under the provisions of this
article on grounds of bank secrecy.

- Each Party shall enforce a confiscation order
made by a court of a Requesting Party in relation to
instrumentalities or proceeds situated in its territory or
submit the request to its competent authorities for the
purpose of obtaining an order of confiscation and
enforce the confiscation order, if such order is granted.

- Each Party shall establish a Financial
Intelligence Unit (FIU) responsible for collecting,
analyzing and referring to the competent authorities of
financial information, for the purpose of combating
laundering and financing of terrorism. The Financial
Crimes Investigation Board (MASAK) of the Ministry
of Finance is declared to be the FIU of our Country.

- The scope of international cooperation
concerning enforcement of the Convention and the
activities within such cooperation encompasses
tracing of suspicious banking transactions and
information requests thereto. Turkey has declared that
it will implement information requests concerning
banking transactions only for offences listed in the
annex to the Convention. Within this framework, the
"Central Authority” to be designated with a view to
fulfilling the transactions (request for confiscation of
income and instrumentalities, request for information
on bank accounts and transactions) is declared to be
the Ministry of Justice for our Country.
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SUC GELIRLERIN AKLANMASI VE TERORIZMIN FINANSMANINA
ILISKIN AVRUPA SOZLESMESI RESMI GAZETEDE YAYIMLANMISTIR

European Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime and on the Financing of Terrorism Entered Into Force Upon the Publication ion Official Gazette

28/03/2007 tarihinde .
Ulkemiz tarafindan imzalanan :%
Sézlesmenin onayt hakkindaki, |
06665 sayill Suctan Kaynaklanan™
Gelirlerin Aklanmasi,
Arastirtlmast, El Konulmast, Ele
Gecirilmesi ve Ter6rizmin
Finansmanina Iliskin Avrupa
Sézlesmesinin Onaylanmasinin
Uygun Bulunduguna Dair
Kanun, 29/01/2016 tarihinde
TBMM Genel Kurulu'nda kabul
edilmis ve 19/02/2016 tarihli ve
29629 sayili Resmi Gazetede
yayinlanarak yurirlige girmistir.

The Law of 28/03/2007 and
Nno. 6665 approving the
ratificationon Approval of the
_European Convention on
Laundering, Search, Seizure
and Confiscation of the
B Proceeds from Crime and on the
Financing of Terrorism, which
was signed by Turkey on
- 28/03/2007, was adopted before
- % by the General Assembly
"g Plenary of the Grand National
“Assembly of Turkey on

29/01/2016 and it was
published ion the Official
Gazetted dated 19/02/2016 and
numbered 29629.

SUCGLULARIN IADESINE DAIR AVRUPA SOZLESMESINE EK 1,
2010 TARIHLI EK 3 VE 2012 TARIHLI EK 4 NOLU PROTOKOLLER
RESMi GAZETEDE YAYIMLANMISTIR

The First Additional Protocol dated 1975, the Third Additional Protocol dated 2010
and the Fourth Additional Protocol dated 2012 to the European Convention on Extradition

Suclularin Tadesine
Dair Avrupa Sozles-
mesinin imzalanmasindan
bu giine kadar ortaya ¢ikan
yeni ihtiyaclart kargilamak
amactyla; bu Sézlesmeye ek
1 nolu protokolle siyasi
suclara ve “non bis in idem”
ilkesi, ek 3 nolu protokolle
de iadesi istenen kisinin
buna riza géstermesi
halinde uygulanabilen
basitlestirilmis iade usuld ve
ek 4 nolu protokolle
zamanasimi dlizen-
lenmistit.

S6z konusu diizenlemelerden ilki olan 1975 tarihli Ek
1 Nolu Protokoliin onaylanmasinin uygun bulunduguna
dair kanun tasarisi, 25 Nisan 2016 tarihinde, 2010 tarihli
Ek 3 ve 2012 tarihli Ek 4 Nolu Protokollerinin
onaylanmasinin uygun bulunduguna dair kanun tasarilari,
26 Nisan 2016 tarihinde TBMM Genel Kurulu'nca kabul
edilmis olup, bahse konu ek protokollerin onay kanunlart
5 Mayis 2016 tarihli Resmi Gazete'de yayimlanmistir.

EXTRADITION

In order to meet the new
requirementsneeds which have
emergedaroused since the conclusion
of the European Convention on
Extradition, the First Additional
Protocol regulates political offences
and the principle of "non bis in idem”,
the Fourth Additional Protocol
governs the provisions of are governed
by the First Protocol to the
Convention, statute of limitations and
the Third Additional Protocol sets
outis governed by the Fourth Protocol
and the simplified extradition
procedure applied when the person
whose extradition is sought gives
consent. is regulated by the Third
Protocol.

The Plenary of the Grand National Assembly of Turkey
adopted Tthe Bill approving the ratificationon Approval of
the First Additional Protocol of 1975 was adopted before
the General Assembly of the Grand National Assembly of
Turkey on 25 April 2016, and and the Bills approving the
ratification on Approval of the Third Additional Protocol of
2010 and the Fourth Additional Protocol of 2012 were
adopted on 26 April 2016. The above-mentioned
Additional Protocolsand the mentioned Laws on
Additional Protocols were published on the Official
Gazette on 5 May 2016.
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CEZA ISLERINDE KARSILIKLI ADLI YARDIM AVRUPA
SOZLESMESINE IKINCI EK PROTOKOL RESMi GAZETEDE YAYIMLANMISTIR

The Second Additional Protocol to the European Convention on Mutual Assistance in Criminal Matters

Uluslararast adli yardimlasmanin kapsamini
genisleterek, bu hususta yeni vasitalar 6ngéren 20
Nisan 1959 tarihli Ceza Islerinde Karstlikli Yardim
Avrupa Sézlesmesine lkinci Ek Protokolin
onaylanmasinin uygun bulunduguna dair kanun tasarist
25 Nisan 2016 tarihinde TBMM Genel Kurulu'nca
kabul edilmis olup, 5 Mayis 2016 tarihli Resmi
Gazete'de yayimlanmistir.

The Bill approving the ratification of Second
Additional Protocol to the European Convention on
Mutual Assistance in Criminal Matters dated 20 April
1959 which extended the scope of international judicial
assistance and prescribed new instruments, was adopted
by Turkish Grand National Assembly on 25 April 2016
and published on the Official Gazette on 5 May 2016.

GOCUKLARIN KORUNMASI AGISINDAN UYGULANACAK HUKUK VE
ISBIRLIGI HAKKINDA LAHEY SOZLESMESI RESMI GAZETEDE YAYIMLANMISTIR

Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in
Respect of Parental Responsibility and Measures for the Protection of Children

Uluslararas: alanda
c¢ocuklarin korunmast
acisindan strekli yenilenmeye
ve ek hiikiimlere duyulan
ihtiyacin neticesi olarak, bu
hususta ebeveynlerin
sorumlulugunun belirlenmesi
amaciyla  dizenlenen 1996
tarihli “Velayet Sorumlulugu
ve Cocuklarin Korunmasina
Yonelik Tedbirler Yontinden
Yargi Yetkisi, Uygulanacak
Hukuk, Tanima, Tenfiz ve
Isbirligi Hakkinda Lahey
So6zlesmesi” ne Katilmamizin
Uygun Bulunduguna Dair
Kanun Tasaris1 25 Nisan 2016
tarihinde TBMM Genel
Kurul'unca kabul edilmis olup,
5 Mayis 2016 tarihli Resmi
Gazete'de yayimlanmustir.

ULUSLARARASI HUKUK

As a result of the need for

« continuous update and

additional provisions
concerning the protection of
the children in international
area, the Bill approving the
ratification of "the
Convention of 1996 on
Jurisdiction, Applicable Law,
Recognition, Enforcement
and Co-operation in Respect
of Parental Responsibility
and Measures for the
Protection of Children" which
was drafted in order to define
the parental responsibility,
was adopted by Turkish
Grand National Assembly on
25 April 2016 and it was
published on the Official
Gazette dated 5 May 2016.
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COCUKLARIN NAFAKA ALACAKLARININ TAHSILI
HAKKINDA LAHEY SOZLESMESININ KABULU

The Ratification of the Hague Convention on the International Recovery of Child Support and

Other Forms of Family Maintenance

Nafaka alacaklarinin
tahsiliyle ilgili olarak
uluslararast alanda yasanan
sikintilarin giderilmesi
amacityla hazirlanan 2007
tarihli “Cocuk Nafakast ve
Diger Aile Nafaka Tturlerinin
Uluslararast Tahsiline Tliskin
Sézlesme”’ye Katilmamizin
Uygun Bulunmasina Dair
Kanun, 25 Nisan 2016
tarihinde TBMM Genel
Kurul'unca kabul edilmis ve
5 May1s 2016 tarihli Resmi Gazete'de yayimlanmustir.

J'\'l
B

The Bill approving the
ratification of "the Hague
Convention of 2007 on the
International Recovery of
Child Support and Other
Forms of Family
Maintenance" which was
drafted to settle the matters
encountered in the
international area with
regard to the recovery of the
maintenances, was adopted
by Turkish Grand National
Assembly on 25 April 2016
and it was published on the
Official Gazette on 5 May 2016.

AVRUPA INSAN HAKLARI SOZLESMESINE EK 7
VE 15 NOLU PROTOKOLLERIN ONAYLANMASI

Approval of the Additional Protocols No 7 and 15 to the European Convention on Human Rights

Insan Haklarint ve Ana Hirriyetleri Korumaya Dair
So6zlesme'ye Ek 7 Nolu Protokolin Onaylanmasinin Uygun
Bulunduguna Dair Kanun Tasarist, 10/03/2016 TBMM
Genel Kurulu'nda kabul edilmis olup, 25 Mart 2016 tarihli
Resmi Gazete'de yayimlanmistur. Bu
protokol ile "bir tlkede yasal olarak
bulunan yabancinin keyfi surette
sinirdist edilmesi yasag1", "bir suctan
hikim giyen kimsenin ust
mahkemeye basvurma hakk:",
"haksiz hukim giyen kisiye tazminat
6denmesi", "aynt suctan dolayi
yeniden yargilanma yasagt" ve
"evlilikte eslerin hak esitligi" haklati
getirilmistir.

Avrupa Insan Haklari
Mahkemesinin etkinligini
giiclendirmek iizere Avrupa Insan
Haklar1i Sozlesmesi'nde
(ATHS)6nemli degisiklikler 5ngéren Insan Haklarini ve Ana
Hirriyetlerini Korumaya Dair Sézlesmeye Degisiklik
Getiren 15 No'lu Protokol, 24 Haziran 2013 tarihinde
Strasbourg'da ATHS'ne taraf devletlerin imzasina acilmustir.
Yiiriirlige girebilmesi icin ATHS'ne taraf biitiin devletlerin
onaylamast gereken bu Protokol'tin onaylanmasinin uygun
bulunduguna dair kanun tasarist 29 Ocak 2016 tarihinde
TBMM Genel Kurulunda goriisilmus ve kabul edilerek
kanunlagsmistir. S6z konusu kanun 17 Mart 2016 tarihinde
Resmi Gazete'de yayimlanmistir.

The Bill approving the ratification of the Seventh
Additional Protocol to the Convention on the Protection of
Human Rights and Fundamental Freedoms was adopted
by Turkish Grand National Assembly on 10 March 2016
and it was published on the Olfficial
Gazette dated 25 March 2016. This
Protocol provides for "the prohibition
to arbitrarily deport a foreigner who is
present in a country legally”, "the right
of the person who has been convicted
to apply to a higher court”, "to pay
compensation to the person who has
been convicted unjustly”, "the
principle of non bis in idem" and
"equal rights in the marriage"

The Protocol numbered 15 which
amended the “Convention on the
Protection of Human Rights and
Fundamental Freedoms” which
prescribes significant amendments in
the European Convention on Human
Rights to strengthen the efficiency of European Court of
Human Rights, was opened to the signature of the States
party to the European Convention on Human Rights on 24
June 2013 in Strasbourg. The Bill approving the
ratification of this Protocol which requires the approval of
all States party to the European Convention on Human
Rights for its enforcement, was discussed in the Plenary of
Turkish Grand National Assembly on 29 January 2016 and
it was adopted and enacted. The mentioned Law was
published on the Official Gazette on 17 March 2016.

' BULLETIN —



4{

Giiray GUGLU
Tetkik Hakimi
Rapporteur Judge

Kurucu tiyesi oldugumuz Avrupa Konseyinin uzman
komitelerinden biri olan Uluslararast Kamu Hukuku
Danismanlar Komitesi (CAHDI); temel olarak insan
haklari, demokrasi ve hukukun tstiinligiini gelistirmek ve
katkida bulunmak ilkelerini benimsemis olan Avrupa
Konseyi biinyesinde kurulmus bir “danismanlik-uzmanlk
komitesi” niteligi tastmaktadir.

Avrupa Konseyi'ne dye tlkelerin disisleri
bakanliklarinin hukuk danismanlarini bir araya getiren
hitkiimetlerarast bir danisma komitesi olan CAHDI'nin
calismalari, Gye tlkelerin uluslararast hukuk ile ilgisi olan
bircok kurum ve kurulusu ile uluslararast hukukla
baglantili uluslararas: 6rgtt tarafindan izlenmektedir. Yine
Avrupa Konseyi'ne iye olmayan Amerika Birlesik
Devletleri, Avustralya, Belarus, Israil, Japonya, Kanada,
Meksika, Vatikan ve Yeni Zelanda gibi tlkelerce de,
Komite c¢alismalart gézlemci devlet sifatiyla takip
edilmektedir. Ayrica Birlesmis Milletler (BM), Avrupa
Birligi (AB), Tktisadi Isbirligi ve Gelisme Teskilati
(OECD), Kuzey Atlantik Antlasmast Orgiiti (NATO),
Avrupa Giivenlik ve Isbirligi Teskilatt (AGIT), Avrupa
Nikleer Arastirma Teskilati (CERN), Kizilha¢ (ICRC),
Lahey Uluslararast Ozel Hukuku Konferanst (HCCH) ve
Interpol Teskilatt da uluslararast ve bélgesel organizasyon
gozlemcileri olarak CAHDI c¢alismalarini takip
etmektedirler. CAHDI Avrupa Birligi, Uluslararast Hukuk
Komisyonu (ILC) ve Birlesmis Milletler ile de ileri diizeyde
isbirligi icerisindedir.

CAHDTI'nin kurulus amaclari arasinda;

- Uluslararast kamu hukukunun gelismesine katkida
bulunmak ve bu meyanda birbitlerine daha yakin ulusal
bakis acilarini bir araya getirmek,

- Uluslararast kamuyu ilgilendiren 6nemli ve glincel
konularda, goris alisverisi yoluyla deneyim ve
uygulamalari paylasmak,

- Hukuk misavirlerini (uzman danismanlarint) bir
araya getirerek ve onlarin tecritbe havuzundan istifade
etmek suretiyle, uluslararast kamu hukukunun etkinligini
ve rolini glclendirmek yoluyla uluslararasi isbirligi
hususunda bir cerceve olusturmak,

- Kendi alanlarinda uzman olan diger uluslararast
organlar tarafindan yapilan isleri izlemek ve tye devletlere
ortak benimsenmis bir bakis acist olusturmaya yardimect
olmak, yer almaktadir.

Genel olarak CAHDI'nin;
- Uluslararast kamu hukukunu ilgilendiren her tirlt

konuda kendisine sorulan konulart Genel Kurullari
ULUSLARARASI HUKUK

ULUSLARARASI KAMU HUKUKU
DANISMANLAR KOMITESI

COMMITTEE OF LEGAL ADVISERS ON PUBLIC INTERNATIONAL LAW

Being one of the expert committee organs of
Council of Europe, Committee of Legal Advisers on
Public International Law (CAHDI), to which we stand
as the founding member, is an “advisory and expertise
committee” which was established within the body of the
Council of Europe which adopted the principles of
improving and contributing to democracy, rule of law
and human rights.

The activities of CAHDI, which is an
intergovernmental advisory committee gathering the
legal advisers of the foreign affairs ministries of the
member States of the Council of Europe, are being
monitored by many institutions and organizations of
member states which have connection with
international law and also by international
organizations that have relation with international law.

Moreover, the activities of CAHDI are monitored
by states such as U.S.A, Australia, Belarus, Israel,
Japan, Canada, Mexico, Vatican and New Zealand, in
the capacity of monitoring states. Further, United
Nations (UN), European Union (EU), Organization of
Economic Co-operation and Development (OECD),
North Atlantic Treaty Organization (NATO),
organization of Security Co-operation in Europe
(OSCE), the European Organization for Nuclear
Research (CERN), International Committee of Red
cross (ICRC), Hague Conference on Private
International Law (HCCH) and International Criminal
Police Organization (INTERPOL) are monitoring
CAHDI activities as international and regional
organization observers. CAHDI has a high level liaison
with European Union, International Law Committee
and the United Nations.

The goals of establishment of CAHDI are as
follows;

- to contribute to development of the public
international law and, in this regard, to bring closer
national viewpoints together,

- to share experiences and practices through
exchanges of views on important and topical issues
concerning public international law ,

- to create a framework for international co-
operation, by strengthening the role and effectiveness of
public international law by bringing legal advisers
(expert advisors) together to pool their experience,

- to monitor the work done by other international
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ULUSLARARASI KAMU HUKUKU DANISMANLAR KOMITESI

Giiray GUGLU

aracihigy ile inceleyip degerlendirmede bulunmak ve goriis
bildirmek,

- Uye devletlerin aralarindaki gériis alisverislerini
yuriitmek ve koordine etmek,

- Bakanlar Komitesinin talebi dogrultusunda,
Avrupa Konseyi tarafindan kabul edilen uluslararasi
sozlesmelere iliskin diisiince belirtmek ve Avrupa Konseyi
organlariile uygunluk dahilinde isbirligi yapmak,

- Uluslararast hukuku ilgilendiren temel konularda
imkanlart gelistirmek ve devletlerin arasindaki iliskileri
ilerletmek amaciyla Avrupa Konseyine tiye olan devletlerin
disisleri bakanlarini bir araya getirerek, tye, gézlemci
devlet ya da organizasyonlara goriis ve tavsiyelerde
bulunmak, gérev konulari arasinda yer alir.

Komitenin bir diger énemli gbérev de, Avrupa
Konseyinin kabul etmis oldugu uluslararasi sézlesmelerin
hikiimlerini ve uygulanabilirligini hukuki ¢ercevede
inceleyip degerlendirmektir. Komite, halen ytirirlitkte
bulunan uluslararast sézlesmelerin glinimiiz uygulamasi
perspektifinde gelecekte karsilagilabilecek sorunlara
yonelik calismalar yapmaktadir. Uye tilkeler imzalamus
oldugu uluslararasi sézlesmelerde sorun olarak gordiigi ve
uygulanmasinda sikintt yasadigt hiikim veya konular
CAHDI'ye tastyarak danisma karari isteyebilmektedir.
Ornegin Azerbaycan 50. Genel Kurulu'da,
“Vergilendirme konusunda karsiliklt Yardimlasma
Anlagmas1” kapsaminda Protokolin, kendisi yontinden
sadece diplomatik iliski i¢erisinde oldugu tilkeler acisindan
gecerli olmasi yoniindeki danisma karart verilmesi
talebinde bulunmustur.

CAHDI, yida iki kere (genellikle Mart ve Eylil
aylarinda) toplanmakta ve calismalarini tiye Devletler ile
g6zlemci tilkeler ve uluslararast kuruluslarin temsilcileri ve
uzman danismanlari ile Genel Kurullar halinde
gerceklestirmektedir. Komite c¢aligmalarina katilanlarin
ckseriyetle disisleri bakanliklarinda gérevli hukukgular ile
uluslararast hukuk alaninda faaliyet gésteren ve iilke ya da
uluslararast kuruluslarin uluslararast iliskiler birimlerinde
gérev yapan hukukcgulardan olustuklart goéze
carpmaktadir.

Ilk Genel Kurulunu 8-9 Nisan 1991 tarihinde
Fransa'nin Strazburg sehrinde gerceklestiren Komite,
Nisan 2016 itibariyla bugtine kadar toplam 51 toplantt
gerceklestirilmistir.

bodies in its areas of competence, and help member
states to adopt common standpoints.

CAHDI, generally focuses on;

- Analyzing  the issues posed to it, regarding
everything related to international public law, by means
of its Plenary Committees and expressing an its opinion
and analyzing and making evaluations

- Carrying out and coordinating inter-state
exchange of views,

- Giving advice, in line with the request of the
Committee of Ministers of the Council of Europe- on
issues concerning international conventions adopted
by the Council of Europe and cooperating with the
bodies of the Council of Europe, where appropriate.

- With a view to promote the opportunities
concerning basic issues related to international law and
to enhance relations between the states, bringing
together the Ministers of Foreign Relations of member
states the Council of Europe and to give advice to the
member states, observer states or organizations, in
relevant matters.

Another important task of the Committee is
discussing and assessing the legal framework of the
international convention provisions and their
applicabilities, which are adopted by Council of
Europe. The Committee is still studying on prospective
problems to face in future regarding the
implementations of standing international conventions..

Member states may request an advisory decision
form CAHDI, regarding the problematic
implementations of provisions of the international
conventions that they had undersigned or about other
issues.

For instance, at the 50th Plenary Session,
Azerbaijan requested an advisory decision demanding
the validity of the Protocol within the scope of the
“Convention on Mutual administrative Assistance in
Taxation Matters”, only between itself and the countries
that it has diplomatic relations with.

CAHDI meets twice a year (usually in March and
September) and conducts its studies with member States,
observer States and the representatives of international
institutions and expert advisors, in the form of Plenary
Sessions.

Participants of the Committee are mostly from
among legists from ministries of foreign affairs or legists
operating in the field of international law which work in
the international relations departments of the states or
international organizations.

The first plenary session of the Committee was held
in 8-9 April 1991 in France/Strasbourg. Up to April
2016, CAHDI has been held 5 1 meetings.

INTERNATIONAL LAW
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BOZDAG BIRLESIK KRALLIK BUYUKELGISINI KABUL ETT

BOZDAG Received the Ambassador of The United Kigdom

Sayin Bakanimiz Bekir BOZDAG, 21 Ocak 2016
tarihinde Birlesik Kralllk Ankara Buytkelcisi Sayin
Richard MOORE'u makaminda kabul etmistir. Sayin
Bakanimiz ve Sayin Biyiikelgi, kabul vesilesiyle Ttrkiye-
Birlesik Krallik iliskilerini, adli yardimlasma konularini
ve giincel uluslararasi gelismeleri ele almislardur.

Minister Bekir BOZDAG received the Ankara
Ambassador of the United Kingdom Richard MOORE
in his office on 21 January 2016. On this occasion, they
discussed the Turkish-British relations, legal
assistance matters and current international
developments.

ABD HAZINE MUSTESARININ SAYIN IPEK’l ZIYARET]

Visit of U.S. Undersecretary of Treasury fo Mr. IPEK

Amerika Birlesik Devletleri Hazine Bakanliginin
Terorizmin Finansmant ve Mali Suclarla Micadeleden
sorumlu Mistesart Sayin Adam SZUBIN ve

beraberindeki heyet, 02 Subat 2016 tarihinde
Miistesarimiz Sayin Kenan IPEK'i ziyaret etmislerdir.

Ziyaret esnasinda, ter6rizmle miucadele ve
terérizmin finansmaninin 6nlenmesi konulari
gorugtilerek; bu konularda iki tlke arasindaki adli
isbirliginin gelistirilmesi arzusu dile getirilmistir.

Adam SZUBIN, Undersecretary of American
Department of Treasury, responsible for fight
against Financing Terrorism and Financial Crimes,
and his accompanying delegation, paid a visit to our
Undersecretary Kenan IPEK on 2 February 2016.

During the visit, issues regarding fight against
terrorism and prevention of financing terrorism,
were discussed. Also, parties expressed their desire
to enhance legal cooperation between the two states.
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MUSTESAR YARDIMCISI KOCAMAN AVRUPA KONSEYI ADALET
BAKANLARI VE YARGI TEMSILCILERI KONFERANSINA KATILDI

Deputy Undersecretary Kocaman Attended The Council of Europe
Conference of Ministers of Justice and Representatives of Judiciary

Mistesar Yardimcisi
Sayin Yiksel Kocaman
baskanhigindaki heyet, 21-
22 Nisan 2016 tarihlerinde
Bulgaristan'in Sofya
sehrinde gergeklestirilen
"Avrupa Konseyi Adalet
Bakanlar: ve Yarg:
Temsilcileri Yiksek
Diizeyli Konferansi"na
katilmistir. Toplantida,
"Uye Ulkelerde, Hukukun
Ustiinliigiinin On Kosulu
Olarak Yargi Bagimsizligr ve Tarafsizliginin
Giglendirilmesine Yonelik Avrupa Konseyi Eylem
Plan1" hakkinda goérismeler gerceklestirilmistir.
Konferansta, eylem planinin yan sira; farklt konularda
sunumlar yapilmistir.

Konferansa, Hakimler ve Savcilar Yiiksek Kurulu
Genel Sekreter Yardimcilart Sayin Ibrahim PEKTAS
ve Sayin Musa KANICl istirak etmislerdir .

Delegation presided
by Deputy Undersecretary
Y Yiiksel KOCAMAN,
attended the "High Level
Council of Europe
Conference of Ministers of
Justice and Represen-
tatives of Judiciary",
which was held in Sofia,
Bulgaria, between the
dates of 21-22 April 2016.

During the meeting,
negotiations concerning "
European Council Action
Plan Aiming to Strengthen the Judicial
Independence and Impartiality, as a Pre-Condition
of Rule of Law in Member States". At the conference,
besides the action plan, several presentations in
different topics were offered.

High Council of Judges and Prosecutors Deputy
Secretaries General Mr. Ibrahim PEKTAS and Mr.
Musa KANICI attended to the conference.

ULUSLARARASI COCUK KAGIRMA HUKUKU
SEMINERi GERCEKLESTIRILD]

Seminar on Internatlonal Child Abduction Law was Held

Bakanhgimiz Ek Bina Konferans Salonunda, 11

Subat 2016 tarihinde, Genel Miudurligimiz
yoneticileri, tetkik hakimleri, uzman yardimcilart ve
diger davetlilerin katilimiyla, Uluslararast Cocuk
Kagirma Hukuku Semineri gerceklestirilmigtir.
Uluslararast Cocuk Kagirma Mevzuatt ve Ulkemiz
Uygulamasinda Izlenen Siireg, uluslararast ve ulusal
mevzuat, taleplerde karsilasilan 6nemli hususlar ve
surecle ilgili 6nerilere iliskin sunumlar
gerceklestirilmistir.

In the Conference Hall of our Ministry's
Additional Building, on 11 February 2016, the
Seminar on International Child Abduction Law was
held with the participation of directors, rapporteur
Judges, assistant experts of our General Directorate
and other guests.

Presentations were made regarding international
legislation concerning child abduction and the
process followed in our country regarding their
implementation, international and national

legislations, important issues regarding the requests
and proposals about the process
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Nursal ERDEM

Tetkik Hakimi
Rapporteur Judge

Bir devlet tlkesinde bulunan kisinin, baska bir devlet
tlkesinde islemis bulundugu bir suctan dolay: stipheli veya
santk olmast halinde, hakkinda sorusturma ve kovusturma
islemlerinin yapilmast ya da hitkmolunan cezanin infazi
amaciyla, baska bir devlete teslim edilmesinden ibaret olan
suclularin iadesi kurumu, hem adli hem de siyasi yoni olan
birislemdir.

Iade islemleri, "Suclularin Tadesine Dair Avrupa
Sozlesmesi" (SIDAS), ikili Sézlesmeler ve aramizda iade
konusunda Sézlesme bulunmayan tlkeletle de uluslararasi
hukukun temel ilkeleri ve karsilikldik ilkesi cercevesinde
yiritilmektedir. SIDAS'a ek dért Protokol mevcut olup,
iilkemiz sadece Ek Ikinci Protokole taraftir. Diger iic
protokol de imzalanmis olup, taraf olma islemleri devam
etmektedir.

20.09.2012 tarihinde imzaya acilan Ek Dérdunci
Protokole su ana kadar Arnavutluk, Avusturya, Litvanya,
Slovenya ve Ingiltere taraf olmustur. 22 Mart 2016 tarihinde
tlkemiz tarafindan imzalanan Protokol TBMM tarafindan
uygun bulunup, uygun bulunduguna dair kanun 5 Mays
2016 tarihli Resmi Gazete sayisinda yayimlanmistir. Anilan
Portokole taraf olma islemlerinin yakin bir tarihte
tamamlanmast beklenmektedir. Protokol 15 maddeden
ibaret olup, bunlardan 5' SIDAS'ta diizenlenen konularda
yenilikler getirmektedir. Diger 10 maddenin 3'a yeni
hikimler icermekte olup, 7'si yurirlalik maddelerinden
olusmaktadir. Bu itibarla, Ek Dérdiincii Protokol SIDAS'ta
var olan hiikiimlerde yapilan degisiklikler ve SIDAS'ta
bulunmayip Protokolin getirdigi yeni hiikimler olmak
Uzere iki baslik altinda incelenebilir:

SIDAS'ta var olan hiikiimlerde degisiklik yapan
Protokoliin 1. maddesiyle, zamanasiminin dtzenlendigi
SIDAS'in 10. maddesinde yapilan degisiklige gore, iadesi
istenilen kisiye isnad olunan su¢a veya mahkamiyete iliskin
iadenin talep edildigi tilkede zamanagimi siiresi dolmus ise,
iade talebi reddedilmeyecektir. Bilindigi tizere, 5237 sayili
TCK'nin 18/1-e maddesine gore iade talebine esas tegkil
eden fiil zamanasimina veya affa ugramis ise iade talebi
kabul edilmez. Bu baglamda, Protokoliin 1. maddesi ile
TCK'nin 18. maddesi arasinda celiski mevcuttur.

Protokolin 2. maddesi ile S6zlesmenin 12.
maddesinde yapilacak degisiklikle, Adalet Bakanliginin yani
sira bagka makamlarin da yetkili makam olarak tayin
edilmesine izin verilmektedir. Ulkemizde bu gérev,
Bakanligimiz adina Uluslararast Hukuk ve Dis Tliskiler
Genel Midirligi tarafindan yerine getirilmektedir.

S6z konusu Protokoliin 3. maddesiyle hususilik
kuralinda bazi degisiklikler yapilmistir. Soyle ki; SIDAS'n

ULUSLARARASI HUKUK

SUGLULARIN {ADESINE DAIR AVRUPA

SOZLESMESINE EK DORDUNCU PROTOKOL

FOURTH ADDITIONAL PROTOCOL TO THE EUROPEAN CONVENTION ON EXTRADITION

If a person who is found in the territory of one state
becomes a suspect or perpetrator of an offence
committed in the territory of another state, he/she is
delivered to another state for the initiation of an
investigation and prosecution or for the purpose of
imposing a sentence against him/her. This process is
called extradition and it is a series of proceedings with
both judicial and political aspects.

Extradition proceedings are carried out in
compliance with the European Convention on
Extradition, bilateral treaties and within the framework
of the fundamental principles of international law and the
principle of reciprocity. The European Convention on
Extradition has four additional protocols. Turkey is party
to only the 2nd Additional Protocol. The other three
protocols have also been signed and the accession
process is underway.  The 4th Additional Protocol was
opened for signature on 20.09.2012 and so far Albania,
Austria, Lithuania, Slovenia and the UK have become
party to it. Turkey acceded to this Protocol on 22 March
2016, it has been ratified by the GNAT and the law on its
ratification was promulgated in the Official Gazette on 5
May 2016. The accession process to the Protocol is
expected to be completed soon. The Protocol is
comprised of 15 articles. 5 of them introduce new
amendments to the matters regulated by the Convention.
3 of the 10 remaining articles contain new provisions,
while the other 7 regulate the dates for the entry into force
of the provisions. Therefore, the 4th Additional Protocol
can be divided into two parts: amendments to the already
existing provisions and the new provisions introduced by
the Protocol.

In line with Article 1 of the Protocol amending the
already existing provisions of the Convention, and with
the amended Article 10 of the Convention, regulating the
Statute of limitations, if the statute of limitations has
expired in the country from which the extradition was
requested regarding the conviction of the person sought
or the offences he/she has been charged with, the
extradition request shall not be refused. As is known, as
per Article 18/1-e of the Turkish Criminal Code (TCC)
no. 5237, the extradition request shall not be accepted, if
the act for which extradition is requested has benefited
from an amnesty or statute of limitations. In this vein,
Article 1 of the Protocol and Article 18 of the TCC
contradict with one another.

The amendment to be introduced to Article 2 of the
Protocol and Article 12 of the Convention shall make it
possible for other institutions besides the Ministry of
Justice to be designated as the competent authority.
Turkey's competent authority is the Directorate-General
for International Law and Foreign Relations on behalf of

BULTENI |

B



—f29

Nursal ERDEM

SUGLULARIN IADESINE DAIR AVRUPA SOZLESMESINE EK DORDUNCU PROTOKOL

hususilik kuralini diizenleyen 14/1 maddesine gore, iade
edilen kisiiadeden 6nce isledigi baska bir fillden dolay1 takip
ve muhakeme edilemeyecek; ayrica bir ceza veya emniyet
tedbirinin infazi icin tevkif edilemeyecek, herhangi bir
surette hiirriyeti kisitlanamayacaktir. Maddede, bu hiikme
ikiistisna getirilmistir:

- Sozlesmenin 14/1-a maddesi hitkmune gore, iade
eden tarafin muvafakat etmesi iade edilen sahsin baska
suctan dolay1 hiirriyetinin kisitlanamamast kuralina istisna
teskil etmektedir. Bunun igin ilgili tlkeye bir muvafakat
talebinde bulunulmasi ve talebe SIDAS'1n 12. maddesinde
ifade edilen belgeler ile birlikte sahsin suca iligkin beyaninin
cklenmesi gerekmektedir. Muvafakat, ancak sahsin talep
edilmesine sebep olan sucgun SIDAS'a gore iadeyi
gerektirmesi halinde gosterilir. Protokol, bu hitkme ilave
olarak, muvafakat kararinin muvafakat talebinin
alinmasindan sonraki 90 gin icinde verilecegini; bunun
miimkiin olmamast halinde gecikme nedenlerinin ve
kararin alinacagi tahmini zamanin bildirilmesi gerektigini
eklemistir.

-Tkinci istisna olan 14/1-b maddesi hitkmii uyarinca,
iade edilen sahsin serbest kalmasindan itibaren 45 giin
icinde iade edildigi tarafin arazisini imkan oldugu halde terk
etmemesi veya terk ettikten sonra geri donmesi halinde
htrriyetinin kisitlanamayacagi kuralinin uygulanmayacagi
hitkme baglanmistir. Protokol, buradaki siireyi 30 giin
olarak degistirmistir.

Protokoliin 3. maddesinde SIDAS'in 14. maddesinde
deginilmemis olan bazi hususlara da yer vermistir.
Protokoliin 3/2-a maddesi ile, iade edilen kisi hakkinda
iadeden 6nce isledigi bagka bir fillden dolayr 6zgtirligi
kisitlayan tedbirler haricinde hazirlik sorusturmas:
yapilabilecegini hikme baglamustir.

Protokoliin 4. maddesiyle, tgiincii bir devlete iade
konusunun duzenlend1g1 SIDAS''n 15. maddesine 2. fikra
eklenerek tgclncli devlete yeniden iade konusunda
muvafakat talebi alindiginda talep edilen tarafin 90 giin
icinde bu konuda karar vermesi gerektigi belirtilmistir.

Protokoliin transit gecisin diizenlendigi 5. maddesiyle,
Sozlesmenin 21. maddesinde degisiklik yapilarak, transit
gecis talebinde bulunmasi gereken belgeler maddeler
halinde belirtilmistir.

Protokoliin 6. maddesiyle SIDAS'a daha 6nce bu
Sozle§mede bulunmayan “Kanallar ve Tletisim Yollarr”
basliklt yeni bir hitkiim eklenmistir. Bu madde ile elektronik
posta veya faks yoluyla evrak gé’)nderihp alma imkani
getirilmektedir. 7. maddede ise "Sozlesme ve Diger
Uluslararasi Araclarla {liski” diizenlenmistir.

Protokoliin 8. maddesiyle, Sozlesmeye “dostane
¢6zim” bashgl altinda “Avrupa Konseyi Suc¢ Sorunlari
Avrlipa Komitesi, S6zlesmenin ve ek protokollerinin

the Ministry of Justice.

Article 3 of the Protocol amends certain provisions
of the rule of specialty. In line with Article 14/1 of the
Convention regulating the rule of specialty, the
extradited person cannot be prosecuted or tried for
another act he/she committed before the extradition. The
extradited person also cannot be imprisoned for the
execution of a penalty or a security measure nor can
his/her liberty be restricted in any way. The Article
contains two exceptions to this provision:

- As per 14/1-a of the Convention, the consent of
the Party which surrendered the person sought
constitutes an exception to the rule stipulating that the
extradited person's liberty shall not be restricted due to
another offence. This exception requires a request for
consent to be submitted to the relevant country,
accompanied by the documents mentioned in Article 12
of the Convention and a legal record of any statement
made by the extradited person in respect of the offence
concerned. Consent shall be given when the offence for
which it is requested is itself subject to extradition in
accordance with the provisions of the Convention. In
addition to this provision, the Protocol stipulates that the
decision on the consent shall be taken within 90 days
after receipt of the request for consent, and where this is
not possible, the reasons for the delay and the estimated
time needed for the decision to be taken shall be provided.

- Pursuant to the provision of Article 14/1-b, being
the second exception, the rule which stipulates that
"when the person, having had an opportunity to leave the
territory of the Party to which he has been surrendered,
has not done so within 45 days of his final discharge, or
has returned to that territory after leaving it, he shall not
be restricted from his personal freedom" shall not be
applied. The Protocol has replaced the duration by 30
days.

Article 3 of the Protocol includes some points which
have not been referred to in Article 14 of the European
Convention on Extradition. Article 3/2-a of the Protocol
Stipulates that pre-trial investigations, except for
measures restricting the personal freedom of the person
concerned for an offence committed prior to his
extradition.

By Article 4 of the Protocol, 2 paragraphs have been
added to Article 15 of the European Convention on
Extradition which regulates extradition to a Third State,
and it stipulates that the requested Party shall take its
decision on the consent referred to in paragraph 1 as
soon as possible and no later than 90 days after receipt of
the request for consent.

Article 21 of the Convention has been amended by
Article 5 of the Protocol which regulates "transit" and it
enlists the documents which should be presented with the
request for transit.

A new provision titled "Channels and
communication means" has been added to the
Convention by Article 6 of the Protocol. This Article
enables communicating documents via e-mail or
facsimile. Article 7 vegulates the "Relationship with the
Convention and other International Instruments".

Under the title of "Friendly settlement”, Article 8 of
the Protocol has added to the Convention that "the
European Committee on Crime Problems of the Council
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Nursal ERDEM

SUGLULARIN iADESINE DAIR AVRUPA SOZLESMESINE EK DORDUNCU PROTOKOL

uygulanmasiyla ilgili bilgilendirilecektir ve isbu belgelerin
yorumlanmasi ve uygulanmasinda karsilasilacak sorunlarin
dostane ¢o6ziimii icin gerekenleri yerine getirecektir.”
hikmii eklenmektedir. ~ Protokoliin 9 vd. maddelerinde
imza ve yurtrlulik esaslart belirlenmisgtir.

Protokoliin 13/3 maddesi, Sozlesmenin kanallar ve
iletisim yollarini diizenleyen 6. maddesine ve transit gegisi
dizenleyen 21. maddesinin 5. fikrasina c¢ekince koyma
hakki tanimaktadir. Cekince konulmasina musaade edilen
bir diger hiikiim, S6zlesmenin zamanasimini diizenleyen
10. maddesinin 3. fikrasidir. Bu hikim, Ek Protokolin 1.
maddesinin 3. fikrasi ile degistirilmekte olup, séz konusu
diizenleme, 6706 sayilt yasaya aykirilik teskil ettiginden s6z
konusu maddeye ” Tirkiye 1. madde uyarinca iade talep
edilen taraf oldugunda, Ttrk hukukuna gére zamanagimina
ugramis talepleri kabul etmeyecektir” seklinde cekince
konulmustur.

of Europe shall be kept informed regarding the
application of the Convention and the Additional
Protocols thereto and shall do whatever is necessary to
facilitate a friendly settlement of any difficulty which may
arise out of their interpretation and application". Article
9 and onwards regulate signature and entry into force.

Article 13/3 of the Protocol has granted the right to
make a reservation to Article 6, which regulates channels
and communication means and to paragraph 5 of Article
21 of the Convention, which regulates transit. Another
provision granting the right to make a reservation is
paragraph 3 of Article 10 of the Convention which
regulates lapse of time. This provision is replaced by
paragraph 3 of Article 1 of the Additional Protocol And
because this provision is in contradiction with Law 6706,
a reservation has been inserted into the said article,
reading “Since pursuant to Article 1 Turkey is the
requested party, it shall not grant requests for
extradition with expired statute of limitations .

BOZDAG FRANSA BUYUKELCISiNi KABUL ETTI

BOZDAG Received The Ambassador of France

Adalet Bakan: Sayin
BOZDAG, 2 Subat 2016
tarihinde Fransa'nin Ankara
Buytkelgisi Sayin Charles
FRIES'I makaminda kabul
etmistir. Gorismede Turkiye-
Fransa iliskileri, iki ulke
arasindaki adli yardimlasma
konular1 ve gilincel uluslararasi
gelismeler ele alinmustir.

Minister Bekir BOZDAG
received the Ankara
| Ambassador of the France
Charles FRIES in his office
on 2 February 2016. In this
meeting, Turkish-French
relations, legal assistance
matters and current
international developments
were tackled.

KATAR YARGI TEFTIS KURULU BASKANI
IBRAHIM AL-QUBAISI'NIN ZIYARETI

Visit Of President Of Qatar Judicial Inspection Board Ibrahim Al-qubaisi And His Accompanying Delegation To Ministry

Katar Yargi Teftis Kurulu Bagkant
Sayin Ibrahim AL-QUBAISI
baskanligindaki heyet 25 Nisan 2016
tarthinde Miistesar Yardimcimiz Sayin
Yiksel KOCAMAN tarafindan kabul
edilmistir. Heyet, Bakanligimizin
yapist ve Turk Yargt Sisteminin isleyisi
konularinda bilgilendirilmis ve yargt
sistemleri hakkinda heyetle goris
aligverisinde bulunulmustur. Ziyaret
esnasinda Uluslararast Hukuk ve Dis
Mligkiler Genel Midirligi yetkilileri
de hazir bulunmustur.

ULUSLARARASI HUKUK

The Qatar delegation presided
by Ibrahim AL-QUBAISI - the
chairperson of Qatar Judicial
Inspection Board- was received by
our Deputy Undersecretary Yiiksel
KOCAMAN on 25 April 2016. The
delegation was informed about the
structure of Ministry and
functioning of Turkish Judicial
System. Exchange of views regarding
judicial systems also took place.
During the visit executives from
General Directorate of International
. Law and Foreign Relations were
also present.
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Yetkin ERGUN

Tetkik Hakimi
Rapporteur Judge

Yolsuzluk, toplumlarin ekonomik ve sosyal gelismelerinin
ontindeki en buyiik engellerden biridir. Kiresellesmenin dogal
bir sonucu olarak, tilkelerin yolsuzlukla miicadele edebilmeleri
etkili uluslararast mekanizmalarin olusturulmasint ve
uluslararast isbirligini zorunlu kilmaktadir.

Ulkemiz tarafindan 17/12/1997 tarihinde imzalanan ve
09/03/2000 tarihinde Ulkemiz yéniinden yiiriirliige giren
OECD “Uluslararast Ticari Islemlerde Yabanci Kamu
Gorevlilerine Riigvet Verilmesinin Onlenmesi Sézlesmesi”,
"yabanct rugvet ile miicadele" 6zelinde yolsuzluk ile
miicadelede uluslararast isbirliginin zorunlulugunu ortaya
koyan, tlkelerin kurumsal ve mevzuat yapilarinin "yabanci
risvetle miicadele"ye uyumlu hale getirilmesini 6ngéren temel
belgelerden birini olusturmaktadir.

Soézlesmeye tiye tilkelerin mevzuat ve kurumsal yapilart ile
uygulamalarinin Sézlesmeye uyumunu izlemek amaciyla
Risvetle Miicadele Calisma Grubu (Calisma Grubu)
olusturulmustur. Calisma Grubu, Sézlesmeye taraf 41 tlke
temsilcisi ile OECD Sekretaryasindan olusmakta ve rutin
olarak yilda 4 kez Paris'te toplanmaktadir. Ulkemiz bakimindan
"ulusal esglidim birimi" gbrevini ifa eden Bakanligimiz adina
Genel Midirligimuz, Calisma Grubu toplantilarina diizenli
olarak katilmaktadir.

Bu kapsamda, tye tlkeler, Calisma Grubu icerisinden
belirlenen iki tiye tlkenin temsilcileri ile Sekretarya igerisinden
gorevlendirilen temsilcilerden olugsan bir "inceleme ekibi"
tarafindan incelemeye tibi tutulmaktadir. Incelemeye tabi
tutulan dlke hakkinda hazirlanan sualnamenin
cevaplandirilmasinin ardindan; incelenen ilkeye ziyaret
yapilmakta ve o tlkenin kamu ve 6zel sektor ile yargt ve sivil
toplum kuruluslarinin temsilcileri ile gérismeler
gerceklestirilmektedir. Bu asamalardan sonra hazirlanan taslak
rapor, Calisma Grubu toplantilarinda tartismaya sunularak
kesinlestirilmektedir.

Incelenen iilkenin basarisiz bulunmast halinde, Calisma
Grubu tarafindan o tilkeye uygulanmast miimkiin yaptirimlar su
sekilde siralanmaktadir: Incelenen iilkenin her calisma grubu
toplantisinda rapor sunmasinin istenmesi, incelenen tlke
hakkinda ¢alisma grubu tarafindan yayimlanan resmi agiklama,
Calisma Grubu Bagkaninin incelenen tlke tst dizey kamu
gorevlilerine mektup géndermesi, Calisma Grubu icerisinden
olusturulacak temsilcilerin incelenen tlkeye giderek tst diizey
htkiimet yetkilileri ve kanun uygulayicilart ziyaret, tlkenin
yeniden incelemeye tabi tutulmast.

Ulkemiz bugiine kadar {ic inceleme asamasina tabi
tutulmustur. Bunlardan birinci agama incelemesi 2004 yilinda,
ikinci asama incelemesi 2007 yilinda ve ikinci asama tekrar
incelemesi ise 2009 yilinda gerceklestirilmistir. Ulkemizin ikinci
asama incelemesinin bir yil icerisinde tekrarlanmasina karar
verilmesinin ardindan, o tarihe kadar Disisleri Bakanliginda

OECD RUSVETLE MUCADELE CALISMA
GRUBU VE TURKIYE HAKKINDAKI FAALIYETI

OECD WORKING GROUP ON BRIBERY AND ITS ACTIONS ABOUT TURKEY

Corruption is one of the biggest obstacles for the
economic and social growth of the societies. Due to the
natural result of the globalization, it is an obligation for the
states to compose effective international mechanisms and to
have international cooperation for fighting against
corruption.

OECD Convention on Combating Bribery of Foreign
Public Officials in International Business Transactions,
which was signed on 17 December 1997 and entered into
force for Turkey on 9 March 2000, is one of the basic
instruments which presents the obligation of international
cooperation for fighting against corruption specifically in
fighting foreign bribery and provides for the compliance the
institutional and legal structures of countries for fighting
foreign bribery.

Working Group on Bribery (WGB) was established in
order to monitor the compliances of the legal and
institutional structure and implementations of the Member
States with the Convention. WGB consists of representatives
of 41 Member States and OECD Secretariat and meets
routinely 4 times per year in Paris. Our General Directorate
regularly attends the WGB meetings on behalf of our
Ministry, acting as "National Coordination Unit".

In this context, Member States are evaluated by an
"evaluation team" which consists of the representatives of
two Member States and Secretariat. After responding the
questionnaire prepared for the evaluated State, the on-site
visit is carried out in the evaluated State and meetings are
held with the representatives of public and private sectors,
Judicial authorities and NGO's. A draft report is prepared
following these stages and is submitted at the WBG meetings
fordiscussion and then finalized.

In the event that the state is found unsatisfactory, the
Jfollowing sanctions are implemented on that State by WGB:
Requesting from the evaluated State to submit reports on
every WGB meeting, public statement published by WGB for
the evaluated State, sending letter to the high-level public
officials of the evaluated State by the Chairman of the WGB,
sending high-level mission consisting of the representatives
of WGB in order to meet with high-level representatives of
the government and law enforcement officials of the
evaluated State, deciding to re-evaluate the State.

Turkey has three evaluation phases for today. In 2004
the first, in 2007 the second, and in 2009 phase two-bis
evaluations were held. After it was decided for Turkey to be
re-evaluated within the one year period, the mission for
"coordination unit" which was held by Ministry of Foreign
Affairs up to that date was taken over by Ministry of Justice
under the letter of Prime Ministry dated 04/02/2008. The
mission is still carried out by our General Directorate.
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Yetkin ERGUN

OECD RUSVETLE MUCADELE GALISMA GRUBU VE TURKIYE HAKKINDAKi FAALIYETI

olan "koordinasyon makami" gérevi, Bagbakanligin
04/02/2008 tarihli yazisiyla, Bakanligimiza verilmistir. Bu
gorev halen Genel Mudirligtimiz tarafindan yiritilmektedir.

Ugtincti asama incelemeleri 20 Ocak 2014 tarihinde
baslamis; 14-17 Ekim 2014 tarihinde Rusvetle Mtucadele
Calisma Grubu nezdinde gorisilerck kabul edilen nihai rapor,
12 Kasim 2014 tarihinde Calisma Grubu tarafindan
yayimlanmustir.

Ulkemiz, Gciincii asama incelemesini tekrara gerek
gorilmeksizin basartyla tamamlamistir. Inceleme sonucunda,
diger tilkeler bakimindan rutin olarak uygulandigi gibi, Calisma
Grubu tarafindan, Ulkemize Sézlesmenin uygulanmast
bakimindan 9 baslk altinda tavsiyede bulunulmasina ve
Ulkemiz kanun uygulayicilarinin Sézlesme kapsamina giren
bazi hususlara yonelik uygulamalarinin takip edilmesine karar
verilmistir. Belirlenen takvime gore, Genel Midirligimiiz
temsilcileri tarafindan tim tavsiye ve takip konulart hakkinda,
2016 yili Ekim Ayinda gerceklestirilecek toplantida, Calisma
Grubuna yazili agiklamalarda bulunulacaktir.

Tim tavsiye ve takip konularinin bir arada
degerlendirilmesinde, Calisma Grubu tarafindan Ulkemizden
Ozellikle su hususlarda mevzuatin gézden gegirilmesi veya
degisiklik yapilmasinin istenildigi gérilmektedir: Yabanct kamu
gorevlisine risvet fillinden 6zel-kamu ayrimi yapilmaksizin tim
tiizel kisilerin sorumlu tutulmasinin saglanmasi, yabanct riigvet
fillinden sorumlu tlizel kisiler icin Kabahatler Kanunu 43/A
maddesinde 6ngoriilen para cezasinin artirtlmast, gercek kisiler
hakkinda mahkumiyet kosulu aranmaksizin tuzel kisiler
hakkinda musadere hitkiimlerinin uygulanmast, 213 sayili Vergi
Usul Kanunu kapsaminda risvetle baglantili fiiller yontinden
gercek-tiizel kisi arasinda idari para cezast uygulamasina iliskin
farkin ortadan kaldirilmast, sugu ihbar eden kamu gorevlisi veya
Ozel sektor calisaninin (muhbirin) korunmasi icin etkili bir yasal
mekanizma olusturulmasi.

Avyrica, kanun uygulaytci makamlar bakimindan
Sozlesmenin uygulanmasi ve isbirligi noktasinda farkindaligin
artirtlmast, kamu kurumlart arasinda sucun tespiti yoniinden
isbirliginin artirilmasi; sucun tespiti, etkin bir sekilde
sorusturulmasi ve kovusturulmast icin daha etkili
mekanizmalarin kullanilmasi, kamu ve 6zel sektérde S6zlesme
hakkinda farkindalik arttirma faaliyetlerine devam edilmesi
istenilmektedir.

Bir yandan uye tlkelerin Gglincti agsama incelemelerine
iliskin stre¢ devam ederken, diger taraftan OECD
Sekretaryasinin tlkelerin dérdiinci asama incelemeleri
bakimindan takvim belirlenmesine yonelik calismalart devam
etmektedir. Ulkemizin bu inceleme asamast bakimindan
inceleyici ilkeleri Japonya ve Isve¢ olarak belirlenmistir,
Ulkemiz hakkinda dérdiincii asama inceleme taslak raporunun,
2023 yii Mart ayinda gerceklestirilecek Calisma Grubu
Toplantisinda gorisiilmesi kararlastirilmugtir.

Diger taraftan, Turkiye, Slovakya ve Avusturya'nin
inceleyici tlkesi olarak belitflenmistir. Slovakya bakimindan
diger inceleyici tlke Letonya olup, taslak raporun Grup
Toplantisinda gorisilecegi tarih 2021 yili Mart ayidir.
Avusturya'nin diger inceleyici tlkesi Almanya olup, hazitlanan
taslak raporun gérisiilme tarihi ise 2020 yilinin Mart ay1 olarak
belirlenmistir.

ULUSLARARASI HUKUK

Phase three evaluations for Turkey began on 20
January 2014, the final report which was discussed in WGB
on 14-17 October 2014 published by WGB on 12 November
2014.

Turkey has successfully finalized the phase three
evaluations, without being subjected to re-evaluation. By the
finalization of the evaluation, as it is routinely applied for the
other Member States, it is decided by WGB for Turkey to
recommend under 9 titles and to follow-up the
implementation of Turkish law enforcement for some issues
covered under the Convention. According to the determined
calendar, the written explanations on all of the
recommendations and follow-up issues will be submitted by
the representatives of our General Directorate at the
meeting which will be held on October, 2016.

Once all recommendations and follow-up issues are
interpreted, it is observed that WGB requests from Turkey to
review or amend its legislation about these issues: to ensure
holding all legal persons responsible, without the
distinctions of real - legal persons, regarding the bribery to
the foreign public officials, to increase the fine governed
under Article 43/4 of the Misdemeanours Law for the legal
persons responsible for foreign bribery, to implement the
confiscation provisions for the real persons without the
requirement of conviction for natural persons, to avoid the
difference between real - legal persons regarding the
implementation of administrative fines for the bribery-
related acts within the scope of Tax Procedure Law
numbered 213, to compose effective legal mechanism to
protect public official or private sector employee (whistle-
blower).

Furthermore, it is requested to raise awareness about
implementation of the Convention and cooperation between
law enforcement officials, to increase the cooperation
between public institutions for detecting the crime; to use
more effective mechanisms to investigate and prosecute
crime effectively, to continue the activities of raising
awareness of the public and private sector about the
Convention.

On one hand, the process about the phase three
evaluations continues, on the other hand, the works for
determining the calendar for phase four evaluations by the
OECD Secretariat are pending. Japan and Sweden are
determined as the examiner States for this evaluation phase
of Turkey. It is decided to discuss phase four evaluation draft
report for Turkey on the WGB meeting which will be held on
March, 2023.

Besides, Turkey is determined as the examiner State of
both Slovak Republic and Austria. The other examiner state
of Slovak Republic is Latvia, and draft report will be
discussed on the Group Meeting on March, 2021. The other
examiner state of the Austria is Germany, and the discussion
date of the draft report is determined as March, 2020.
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ALMANYA FEDERAL BASSAVCISININ ZIYARETI

Visit of German Federal Chlef Public Prosecutor

Almanya Federal
Yiksek Mahkemesi
Bassavcist Sayin Dr.
Peter FRANK, 21
Ocak 2016 tarihinde
Mistesar Yardimcimiz
Sayin Selahaddin
MENTES tarafindan
kabul edilmistir.
Ziyaret sirasinda
Almanya Federal
Yiksek Mahkemesi
Bassavcilig:s ve
Uluslararast Hukuk ve
Dis Iliskiler Genel
Mudirligi yetkilileri hazir bulunmustur. Heyetler arasi
gorismede terérizmle miicadele konusunda uluslararast
isbirliginin 6nemi vurgulanmistir.

12 Ocak 2016 tarthinde meydana gelen teror
saldirst ile ilgili olarak Almanya ve Turkiye'de devam
etmekte olan ceza sorusturmalarinin basari ile
sonuclandirilabilmesi igin iki tlke makamlarinin bilgi-
belge paylasimina yonelik adli yardimlasma taleplerinin
uluslararas: s6zlesmeler cercevesinde mumkin
oldugunca hizli ve genis kapsamli bir sekilde karsilanmasi
konusunda mutabik kalinmistir.

Dr. Peter FRANK,
Chief public prosecutor
of German Federal High
Court was received by
our Deputy
Undersecretary
Selahaddin MENTES on
21 January 2016. During
the visit, executives from
German Federal High
Court Chief Public
Prosecutor's Office and
executives from General
Directorate of
International Law and
Foreign Relations were
also present. During the meeting the importance of
international cooperation in fight against terrorism was
emphasized.

In the meeting, the parties agreed on fast and
comprehensive procurement of legal assistance
requests, within the framework of international
conventions, aiming to share information and
documents between the authorities of two states, with
the purpose of concluding the ongoing investigations in
Turkey and Germany related to the terrorist attack on
12 January 2016.

SIRBISTAN YUKSEK YARGI HEYETININ ZIYARETI

Visit of Serbian Delegation of High Judiciary

Sirbistan Yiksek Temyiz Mahkemesi Bagkani
Sayin Miloyevic DRAGOMIR ve beraberindeki heyet,
23 Subat 2016 tarihinde Mustesar Yardimcimiz Sayin
Basri BAGCI tarafindan kabul edilmistir. Ziyarette iki
tilke arasindaki adli isbirliginin gelistirilmesi arzusu dile
getirilmis, ayrica her iki ilkenin Avrupa Birligi'ne
katilim strecindeki tecriibeleri konusunda karsiliklt
bilgi paylasiminda bulunulmustur.

Serbian Head of High Court of Appeal,
Miloyevic DRAGOMIR and his accompanying
delegation were received by our Deputy
Undersecretary Basri Bagcion 23 February 2016.

During the visit, both parties expressed their
desire to enhance judicial cooperation between the
two states and they shared information mutually
regarding the experiences of both states in the
process of accession to EU.
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Abdullah OMEROGLU

Tetkik Hakimi
Rapporteur Judge

Kisisel veri, kisilerin adlari, adresleri, iletisim bilgileri,
saglik, din, ve 6zel hayatlarina dair belirli veya belitlenebilir
bir kisiyle ilgili tiim bilgilerdir. Gunliik hayatimizin hemen
her alaninda kullanilan bu tiirden bilgilerin hukuka aykir
bir sekilde kullanilip paylasilmasinin 6nlenmesi hem insan
haklarinin hem de temel kisi hak ve 6zgirliklerinin bir
geregidir. Kisisel veriler artitk hayatimizin her kesiminde
hem kamu hem 6zel sektor tarafindan yaygin olarak
kaydedilmekte, tgtnct kisilere transfer edilmekte ve
paylasiimakta, bir baska ifade ile bu veriler islenmektedir.
Ozellikle sanal alemde bu bilgilerin ¢ok stk olarak islendigi
hatta kotiye kullanildigr gorulmektedir.

Anayasamizin "Ozel hayatin gizliligi ve korunmast"
st bashgini tastyan 20 nci maddesinde, herkesin kisisel
verilerin korunmasini isteme hakkina sahip oldugu
belirtilerek, bunlarin ancak kanunda 6ngorilen hallerde
veya kisinin acik rizasiyla islenebilecegi hitkme
baglanmistir. 5237 Sayili Tirk Ceza Kanununun (TCK)
135 vd. maddelerinde de, kisisel verilerin hukuka aykirt
olarak islenmesi sug sayilmistir.

Diger yandan, Ulkemiz tarafindan 28/01/1981
tarihinde imzalanan "Kisisel Verilerin Otomatik Isleme
Tabi Tutulmast Karsisinda Bireylerin Korunmasina Dair
Avrupa Konseyi Sozlesmesi" (Sozlesme, ETS 108),
30/01/2016 tarih ve 6668 sayilt kanunla TBMM
tarafindan kabul edilmis, Resmi Gazete'nin 18/02/2016
tarih ve 29628 sayili mikerrer sayisinda yayimlanmistir.
Béylece Avrupa Konseyinin kurucu tlkelerinden olan
Ulkemiz, temel bir Konsey Sézlesmesi olan bu S6zlesmeyi
onaylayarak konu hakkinda glclii bir hukuksal cerceve
clzmistif.

Nihayet, bahsi gecen Sézlesmenin Ek Protokoli olan
"Kisisel Nitelikteki Verilerin Otomatik Isleme Tabi
Tutulmast Karsisinda Bireylerin Korunmasina 1liskin
Avrupa Konseyi S6zlesmesine Denetleyici  Otoriteler ve
Sinir asan Veri Akislarina Ek Protokol"un (ETS No:181)
onay stireci de tamamlanmis bulunmaktadir. Ek Protokol'e
dair onay kanunu tasarist, 20/04/2016 tarihli ve 6705 sayli
kanunla kabul edilmis ve Resmi Gazetenin 5 Mayis 2016
tarihli ve 29703 sayili niishasinda yayimlanmustur.

Tiim bu diizenlemelere ragmen, Ulkemizde kisisel
verilerin islenmesi ile ilgili, bu giine kadar miistakil, yeterli
ve agik bir yasal diizenleme bulunmamaktaydi. Bu eksiklik,
bu bilgilerin bilingsiz ve kontrolstiz bir sekilde islenmesine
zemin hazirladigindan, bir ¢ok temel hak ve 6zgtrlikler
ihlal edilmekteydi. Yine, Ulkemizde kisisel verilerin
islenmesi stirecini kontrol edecek ve diizenleyecek bir
ULUSLARARASI HUKUK

TURK HUKUKUNDA KiSISEL VERILERIN

KORUNMASI KURUMU

INSTITUTION OF PROTECTION OF PERSONAL DATA IN THE TURKISH LAW

Personal data refers to all data such as names,
addresses, contact details, specific or identifiable
information of health, religion and private lives of
persons. It is a necessity of fundamental personal rights
and freedoms and human rights to prevent unlawful
usage and share of such information, as these data can be
used in almost all fields of our daily life. Personal data is
extensively recorded in our lives by both public and
private sectors, also transferred to and shared with third
parties. In other words, they are processed. It is observed
that these data is especially processed and even misused
inthe cyber world.

Article 20 of our Constitution, with heading
"Privacy and Protection of Private Life" states that
everyone has the right to demand the protection of
his/her personal data. It is also governed that exceptions
to this right occurs only for certain cases prescribed by
law or depending on personal consent to process such
data. Article 135 (and following) of Turkish Criminal
Code Law No. 5237 considers unlawful processing of
personal data as an offense.

On the other hand, "Convention for the Protection
of Individuals with regard to Automatic Processing of
Personal Data" (Convention, ETS 108), was adopted by
Grand Turkish National Assembly on 30/01/2016, by the
enacted law no 6668 and then was published in the
duplicate Official Gazette dated 18/02/2016 and
numbered of 29628. Through this decision, our country,
as a founding member of the European Council,
determined a strong legal framework by ratifying this
Convention which is a fundamental Council Convention.

Finally, efforts to ratify the "Additional Protocol to
the Convention for the Protection of Individuals with
regard to Automatic Processing of Personal Data
regarding supervisory authorities and transborder data
flows" (ETS No. 181) are ongoing. Draft Adoption Law
regarding this Additional Protocol was adopted on 7
April 2016 at the Foreign Affairs Committee. Enactment
of this draft is expected soon.

In spite of all those regulations, to date, there were
no independent, sufficient and clear legal regulations in
our Country regarding personal data processing. This
deficiency leaded to processing of those data in an
unconscious and uncontrolled way and that caused
infringement of many fundamental rights and freedoms.
Likewise, as there was no institution in charge of
controlling and regulating the process of personal data
processing in our Country, there was a perception in the
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TURK HUKUKUNDA Ki$iSEL VERILERIN KORUNMASI KURUMU

kurum bulunmadigindan, kamuoyunda “fisleme” olarak
ifade edilen, herhangi bir hukuki dayanagi olmaksizin,
kisilerin 6zel ve nitelikli bilgilerinin kaydedildigi ve
arsivlendigine dair bir algi mevcuttu. Nihayet kisisel
verilerin korunmast kurumunun acik ve mistakil olarak
dizenlenmemis olmast; basta adli, askeri, idari ve istihbati
alanlarda olmak tzere, hem AB ilkeleri hem diger tlkeler
hem de uluslararast kurum ve kuruluglarla isbirliginde
zorluklarin yasanmasina sebebiyet vermekteydi.

24/3/2016 tarih ve 6698 sayili Kisisel Verilerin
Korunmast Kanununun kabuld ile kisisel verilerin
korunmast konusunda biiylik mesafe kat edilmistir. 7
Nisan 2016 tarihli ve 29677 sayili Resmi Gazete'de
yayimlanan 24/3 /2016 tarih ve 6698 sayili Kisisel Verilerin
Korunmast Kanunu (Kanun) konuya dair genis kapsaml
diizenlemeler yapmustir. Yapilan son yasal degisiklikler ve
konuya dair temel nitelikteki s6z konusu kanunun kabulii
ile, kisisel verilerin uluslararasi standartlara uyumlu, cagdas
ve Ozgurliketi bir yaklagimla dizenlenerek koruma altina
alinmasi ve kamuoyundaki endiseler giderilmesine vesile
olmustur.

Kanunda, 6zel hayatin gizliligi ve temel hak ve
ozglrliklerin korunmast amactyla kisisel veri ve O6zel
nitelikli kisisel veri kavrami tanimlamakta, bu tiir verilerin
islenmesi, anonim hale getirilmesi ve paylasilmas:
konusunda hak, sorumluluk ve giivenceler getirmektedir.
Kanun ile birlikte idari ve mali 6zerklige sahip ve kamu
tizelkisiligini haiz "Kisisel Verilerin Korunmast Kurumu"
kurulmustur. Bu Kurum sikayet tizerine veya ihlal iddiasin
o6grenmesi durumunda resen gorev alanina giren
konularda gerekli incelemeyi yapmakla gorevlidir. Kanun
cezai diizenlemeler anlaminda TCK'nin 135 ve devamu
maddelerine atifta bulunmus, kabahatler bakimindan idari
para cezalari ihdas etmistir.

Kanunun 1 inci maddesinde gosterilen amact, 3 tincti
maddesinde yapilan kisisel veri ve bunlarin islenmesi
tanimu ile kisisel verileri korumaya yonelik 6ngorilen
mekanizmalar gbéz 6ntne alindiginda, yukarida bahsi
gecen Sozlesmeyle uyumlu bir sekilde, kisisel verilerin
korunmast ve islenmesi konusunda giiclii ve etkili bir
sistem kurarak kisisel veri kapsaminda kalan kisi hak ve
Ozgtrliklerini etkili bir sekilde glvenceye altina aldig
gorilmektedir.

society that private and qualified personal data were
recorded and archived under the well-known name of
"tagging" without any legal grounds. Consequently,
deficiency of such an independent and clear institution
which undertakes the protection of personal data caused
problems in cooperation with EU countries, other states
and international institutions and organizations,
especially in judicial, military, administrative and
informative areas.

It has been a remarkable progress in protection of
personal data to adopt the Law on Protection of Personal
Data dated 24/3/2016 and numbered 6698. This law was
published in the Official Gazette dated 7 April 2016 and
numbered 29677 and it introduced comprehensive
arrangements concerning the issue. Latest legal
amendments and adoption of the said relevant
fundamental law have led to protection of personal data
with a contemporary and liberalistic approach in
compliance with international standards and also served
to remove the concerns of the public opinion.

The law defines the concepts of personal data and
personal data in private nature for the purposes of
privacy of private life and protection of fundamental
rights and freedoms. It also brings about rights,
obligations and safeguards regarding processing,
anonymization and sharing such data. By means of this
law, the "Institution of Protection of Personal Data" has
been established, which has administrative and financial
autonomy and which is a public entity. Upon a complaint
or a claim of infringement, this institution is designated
to conduct the necessary investigation ex officio
regarding the issues that fall into its area of
responsibility. In terms of penal arrangements, the law
refers to Articles 135 (and following) of the Turkish
Criminal Code and also introduces administrative fines
for misdemeanors.

Considering the purpose indicated in the article I of
the law, definition of personal data and their processing
mentioned in article 3 and mechanisms set forth for
protection of personal data, in accordance with the
above-mentioned Convention, it is very well understood
that, concerning protection and processing of personal
data, the law secures effectively the personal rights and
freedoms within the scope of personal data, through
establishing a strong and effective system.
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PAKISTAN HESAPVEREBILIRLIKTEN SORUMLU ULKE
BASSAVCISI SAYIN WAQAS QADEER DAR'IN ZIYARETI

Pakistan Chief Public Prosecutor, Responsible From Accountability, Wagas Qadeer Dar's Visit

Pakistan Hesapverebi-
lirlikten Sorumlu Ulke Bagsavcist
Sayin Waqas Qadeer DAR, 28
Nisan 2016 tarihinde Bakan
Yardimcimiz Sayin Bilal UCAR
tarafindan kabul edilmistir. Sayin
Waqgas Qadeer DAR,
Bakanligimiz ve Tirk Yargi
Sisteminin yapist ve isleyisi
konularinda bilgilendirilmis ve
karsilikli g6ris alisverisinde
bulunulmustur. Genel
Midirligimiz ve Yargitay
Cumbhuriyet Bassavciligi'ndan
ilgililer de hazir bulunmustur

Waqas Qadeer DAR,
Pakistan Chief Public
Prosecutor, Responsible from
Accountability, was received by
our Deputy Minister Bilal
UCAR on 28 April 2016. He was
informed about the structure
and functioning of Ministry and
Turkish Judiciary, and also
mutual exchange of views took
place. Representatives from our
General Directorate and Chief
Public Prosecutor's Office of
Supreme Court were also
present at the meeting.

K.K.T.C. YUKSEK MAHKEME BASKANLIGI HEYETiNiN ZIYARETI

Visit Of Delegation of the T.R.N.C. High Court

Turkiye Adalet Akademisi
Baskanligi'nin dizenledigi “Aile
Hukuku, Idare Hukuku ve AB Hukuku
konulu c¢alisma ziyareti” kapsaminda

tilkemize gelen Sayin Tanju Onciil |

baskanligindaki K.K.T.C Yiksek
Mahkeme Baskanligi Heyeti, 25 Mart
2016 tarihinde Mustesar Yardimcimiz
Sayin Selahaddin MENTES tarafindan
kabul edilmistir. Heyete, Uluslararast
Hukuk ve Dis Iliskiler Genel
Midiurliginden yetkililer eslik
etmislerdir.

On 25 March 2016, the
Delegation from High Court of
TRNC (Turkish Republic of Northern
Cyprus ) presided by Mr. Tanju
ONCUL was received by Deputy
Undersecretary Selahaddin
MENTES, during the "Working Visit
On Family Law, Administrative Law
and EU Law" hosted by Turkish
Justice Academy. The delegation was
accompanied with executives from
General Directorate of International
Law and Foreign Relations.

ARNAVUTLUK YUKSEK MAHKEME BASKANININ ZIYARETI

Visit of Head of Albanian High Court

Arnavutluk Yiksek Mahkeme
Baskant Sayin Xhezair
ZAGANJORI, Yargt Okulu
Egitici ve Yoneticileri ile hakim-
savcl adaylarindan olusan heyet
07-12 Mart 2016 tarihlerinde
Ulkemize resmi bir ziyaret
gerceklestirmistir. Konuk heyet
Mistesar Yardimcimiz Sayin
Mustafa EROL tarafindan kabul
edilmis ve adli konularda fikir
alisverisinde bulunulmustur.
Gorisme esnasinda Sayin
EROL'a, Uluslararast Hukuk ve
Dis lliskiler Genel Mudirlagi
yetkilileri eslik etmislerdir.

Xhezair ZAGANJORI, Head of
Albanian High Court and his
accompanying delegation of
Trainers and Managers of Judicial
School and candidate judges and
prosecutors, paid an official visit to
our Country between the dates of
07-12 March 2016.

The guest delegation was
received by our Deputy
Undersecretary Mustafa EROL and
they exchanged their views
concerning judicial matters.

During the meeting, Mr. EROL
was accompanied by executives
from General Directorate of
International Law and Foreign
Relations.
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Rapporteur Judge

Avrupa Birligi Vize Serbestisi Yol Haritas1 kapsaminda,
Ulkemizin taraf oldugu uluslararast hukuk mevzuatina dahil
edilmek tzere calismalar stirdurilen sézlesmelerden birisi de
“Cocuk Nafakasi ve Diger Aile Nafaka Ttrlerinin Uluslararast
Tahsiline Iliskin Sézlesme”. 5-23 Kasim 2007 tarihleri
arasinda diizenlenen 21. Lahey uluslararast Ozel Hukuk
Konferanst sirasinda imzaya acilan ve Avrupa Birligi'nin
kurum olarak taraf oldugu 38 sayili S6zlesmeye beyan yolu ile
katilmak mimkandir.

S6z konusu Soézlesme, halihazirda nafaka islemlerinin
yuritilmesinde esas alinan 20 Temmuz 1956 tarihli Nafaka
Alacaklarinin Uluslararast Tahsili Hakkinda New York
Sozlesmesi ve 2 Ekim 1973 tarihli Nafaka Yukimlaligi
konusundaki Kararlarin Taninmast ve Tenfizine iliskin Lahey
Sozlesmesi'ne gore bazt farklt diizenlemeler getirmektedir.
Bu yeniliklerin belli baslilari sunlardir:

1- 1956 tarihli S6zlesme tartismasiz Ustsoy, altsoy ve ese
karst nafakalart korumaktadir. 2007 tarihli Lahey Sozlesmesi
de kural olarak cocuklara yonelik nafakalar icin ihdas
edilmistir. Ancak akit devletler s6zlesme hikimlerini aile
hukuku veya muhtagliktan kaynaklanan diledikleri nafaka
turlerine tesmil edebilecek, béylece bu devletler arasinda
kabul edilen nafaka tiirleri icin de S6zlesme hiikiimleri gecerli
olacaktir.

2- Mevcut uygulamada acil haberlesmeler icin elektronik
posta veya faks kullanilsa da esas olan resmi yazismadir. 2007
tarihli Lahey Sozlesmesinde ise merkezi makamlar arasindaki
iletisimin en hizlt ve masrafsiz yolla yapilacagi diizenlenmistir.
Ancak bu iletisim yolunun hangisi oldugu
somutlastirlmamistir. Bu sebeple 6deme veya borg teyidi,
dosyanin kapatilmasi, onaylt belge génderimi gibi konularda
resmi yazisma disinda muteber bir hizli haberlesmenin nasil
yapilacagt acik degildir. (Lahey Konvansiyonu Genel Sekreter
Yardimcist Christophe Bernasconi, “Turkiye'nin e-Devlet
girisimleri ve bunlarin uygulanmasi ile ilgili etkileyici
performansi g6z Ontine alindiginda, Lahey Konvansiyonu
Daimi Burosu dogal olarak Ulastirma, Denizcilik ve
Haberlesme Bakanligy, Internet Gelistirme Kurulu, Bilgi
Teknolojileri ve Tletisim Kurumu, Istanbul Bilgi Universitesi
Bilisim ve Teknoloji Hukuku Enstittist gibi Ttrkiye'deki ilgili
kurumlarla iletisime gegmekte ve bu kurumlarin bu 6nemli
projeye katkilarini rica etmektedir.” ifadelerini kullanmistir.)

3-1956 tarihli Sézlesmeye gbre borclunun bulundugu
tlkenin babalik davast agma yetkisi bulunmamaktadir. 2007
tarihli Lahey S6zlesmesi ise, talep edilen devletin merkezi
makamina gerektiginde soybaginin tespiti davast agma yetkisi
tantyarak islemin kesin olarak sonucglandirilmasini
amaglamistir. (Ornegin Hollanda mevzuatinda nafakaya
hikmedebilmek icin evvela babalik iliskisinin kanitlanmasi
gerekh degﬂdlr Davact DNA testi yaptirmayt kabul ettigini

2007 TARIHLI
LAHEY NAFAKA SOZLESMESI

THE HAGUE MAINTENANCE CONVENTION OF 2007

One of the conventions under the European Union
Freedom Visa Roadmap, which Turkey is a party of, and the
works on which are underway for being added to the
international law legislation, is “The Convention on the
International Recovery of Child Support and Other Forms of
Family Maintenance”. States were given the opportunity to
accede by declarations to 38 conventions, opened for
signature at the 21st the Hague International Private Law
Conference, held from 5th to 23rd November 2007, to which
the European Union is a party as an organisation.

This Convention introduces certain different
regulations, under the New York Convention on the
Recovery Abroad of Maintenance, of 20 July 1956 and The
Hague Convention of 2 October 1973 on the Recognition
and Enforcement of Decisions Relating to Maintenance
Obligations, which are taken here as a basis for conducting
maintenance procedures. Some of these innovations are:

1- The 1956 Convention undoubtedly protects
maintenance to ascendants, descendants and the spouse.
The 2007 Hague Convention has also in principle been
concluded for child support. However, the contracting states
will be able to adapt the provisions of the convention to any
types of maintenance arising out of family law or
dependency, in this way the provisions of this Convention
shall apply for the types of maintenance, agreed upon
between these states as well.

2- In this implementation, urgent communications can
be transmitted via e-mail or fax, but only the official
correspondence shall be counted as essential. The Hague
Convention of 2007 provides that communication between
central authorities shall be conducted in the fastest and in
the least expensive way. But the exact way is not specified.
For this reason, on subjects such as confirmation of payment
or debt, closing the file, sending of a certified document, it is
not clear how is a binding swift communication going to be
made.

(The Secretary-General of the Hague Conference on
Private International Law, Christophe Bernasconi, said
“Taking into consideration the electronic State attempts of
Turkey, and its impressive performance concerning its
application, the Permanent Bureau of the Hague
Convention naturally communicates with institutions in
Turkey, such as the Ministry of Transport, Maritime Affairs
and Communications, Internet Development Board,
Information Technologies and Communications Authority,
Istanbul “Bilgi” University and the Institute of Technology
and Law, and the Bureau requests their contributions to this
important project”.)

3 - According to the 1956 Convention, the state of
location of the debtor has no right to bring a paternity case.
The Hague Convention of 2007 gives to the Central
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2007 TARIHLI LAHEY NAFAKA SOZLESMESI

beyan etmis, davalt buna yanasmamis veya davaya hi¢ cevap
vermemisse Hollanda mahkemeleri nafakaya karar
verebilmektedir.)

4- 2007 tarihli Lahey Sézlesmesinde, nafaka kararint
almaya yetkili merciin yer bakimindan yetkisi 1973 tarihli
Sozlesmeye goére daha ayrintili diizenlenmistir. Cocuklara
yonelik nafakalar disinda, taraflarin yetki anlasmast yapmasina
imkan veren Sozlesme kapsaminda korunacak nafakalar,
belirlenen yetki kurallarina gdére salahiyetli devlet
makamlarinca alinmis olmalidir. Aksi halde, tanima ve tenfiz
basvurusu reddedilebilir.

5- Mevcut uygulamada merkezi makamlar, nafaka
kararinin i¢ hukuka gbre tanima ve tenfiz sartlarint tastmamast
veya borclunun ekonomik durumunun icra takibinin
semeresiz kalacagi izlenimini vermesi halinde tenfiz stirecini
hi¢ baslatmamaktadir. Ancak 2007 tarihli Lahey Sozlesmesi,
tanima ve tenfiz strecinde merkezi makamlarin yetkisini
daraltarak bagvurularin kayda alinip derhal tenfiz islemini
yapacak merciiye génderilmesi yiikimliiligi getirmistir. Oyle
ki bu hususta secimlik usul dahi dizenlemistir.

6- Nafakaya iliskin idari kararlarin taninip tenfiz
edilmesi 1973 tarihli S6zlesmeye gére de miimkiindur. Ancak
hukukumuz agisindan nafaka alacagt sadece mahkeme karari
ile ihdas edilebileceginden, 1973 tarihli Lahey S6zlesmesi'nin
bu konuda redde cevaz veren 5. maddesine dayanarak,
Ulkemiz kamu diizeni gerekgesiyle bu uygulamayi
benimsememistir. Ancak 2007 tarihli Lahey Sézlesmesine
gore, idari kararlarla 6ng6riilen nafakalar icin tanima ve tenfiz
yapilmayacagina yonelik bir ¢ekince caiz olmadigindan, agik
bir ¢ekinceyle desteklenemeyen uygulamamiza itirazlar ileri
strilebilmektedir. Hatta 2007 tarihli S6zlesme, daha da ileri
giderek kosullarint dahi belitlemedigi nafaka anlasmalarina
tanima ve tenfiz imkant getirmektedir. Ancak bu konuda
Sozlesmeye ¢cekince koymak mimkindiir.

7- Mevcut uygulamada yazisma dili, talep edilen devletin
resmi dilidir. Ancak kolaylik acisindan ézellikle Ingilizce tercih
edilmektedir. 2007 tarihli Lahey Sozlesmesi de, basvuru i¢in
gerekli belgelerin talep edilen devletin resmi diline terciime
ettirilecegine iliskin htikiimleri korumus, ancak yazisma icin
bu dilin yan1 sira Ingilizce ve Fransizcayt gecerli kabul etmistir.
Bu ki dilden yalniz birine ¢ekince koymak miimkiindtir.

8- 2007 tarihli Lahey S6zlesmesinin, 6rtiistigii nispette
1956 tarihli BM So6zlesmesi, 1973 tarihli Lahey S6zlesmesi ve
15 Nisan 1958 tarihli Cocuklara Karst Nafaka Yikimlaligi
Konusundaki Kararlarin Taninmasina ve Tenfizine Iliskin
Lahey S6zlesmesinin yerine gececegi; hukuki tebligat, hukuki
istinabe ve hukuk usuliine iliskin diger Lahey s6zlesmeleri icin
ise etkilemezlik kuralinin gecerli olacagr agikga
dizenlenmistir.

ULUSLARARASI HUKUK

Authority of the Requested State the right to bring a paternity
case to finalize the case. (e.g. under the laws of the
Netherlands, in order to render a maintenance decision, it is
not necessary first to prove the paternity relation. If the
claimant declares his consent for a DNA test, the respondent
refuses or does not respond to the case at all, the Dutch
Courts have the jurisdiction to decide in favour of
maintenance.)

4- In the 2007 Hague Convention, the jurisdiction of
the authority to decide on maintenance is provided in a more
detailed way in comparison to the 1973 Hague Convention.
Except for child supports, maintenances protected under the
Convention, which allows the parties to make a jurisdiction
agreement, must be decided upon by the competent state
authorities. Otherwise the application for recognition and
enforcement can be rejected.

5- In this implementation, in the event that central
authorities are of the opinion that the maintenance decision
does not meet the recognition and enforcement conditions of
the domestic law, that the debt execution proceedings shall
bear no results, they shall not start the recognition process at
all. The 2007 Hague Convention, however, has narrowed the
power of central authorities in the recognition and
enforcement process, by introducing the obligation to
immediately register and forward the incoming applications
to the authority designated for the enforcement process.
Even an optional method has been provided in this regard.

6- Recognition and enforcement of administrative
decisions for maintenance is also possible according to the
1973 Convention. In the legislation of Turkey, however,
maintenance credit is only established by way of court
decisions, therefore based on Article 5 of the 1973 Hague
Convention, Turkey has not adopted this practice on the
grounds of its public order.

Under the 2007 Hague Convention, however, there is
no reservation option banning the recognition and
enforcement of maintenances, provided for in
administrative decisions, it is possible that objections are
put forward against this practice of Turkey. The 2007
Convention went even further and introduced a recognition
and enforcement option to maintenance agreements, even
the conditions of which are not set out. It is possible,
however, to make reservations to the Convention.

7- In this implementation the language of
correspondence is the official language of the requested
state. However English shall be preferred for simplicity. The
2007 Hague Convention has kept the provisions, concerning
translation of the application documents into the language
of the requested state, but it has also adopted English and
French in addition to that language. It is possible to make
reservations only to one of these two languages.

8- The 2007 Hague Maintenance Convention replaces
the 1956 UN Convention, the 1973 Hague Convention and
the Hague Convention of 15 April 1958 concerning
recognition and enforcement of decisions relating to
maintenance obligations towards children. The Convention
does not effect the Hague Conventions on the service abroad
of judicial and extrajudicial documents in civil and
commercial matters, on civil procedure, and on the taking of
evidence abroad.
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ABD ADALET BAKANLIGI ULUSLARARASI iSLER
BiRiMi TEMSILCILERI iLE TOPLANTI GERGEKLESTIRILD]

Visit Of U.S. Ministry Of Justice, International Affairs Division To Our General Directorate

Amerika Birlesik Devletleri
Adalet Bakanligi Uluslararast
Isler Birimi yetkilisi Sayin
Michael DICK ve
beraberindeki heyet, 21 Ocak
2016 tarihinde Genel
Miudurimiz Sayin Dr. Harun
MERT"’i ziyaret etmistir.
Ziyaret vesilesiyle, iki ilke
arasindaki mevcut adli
isbirliginin gelistirilmesi ve daha
ileriye gotirilmesi icin atillacak
adimlara iliskin hususlar ele
alinmistir.

MACARISTAN BUYUKELGISi

Our General Director Dr.
Harun Mert received Michael
DICK, U.S. Ministry of Justice,
International Affairs Division
executive and his accom-
panying delegation on 21
January 2016. On that
occasion, enhancement of
Jjudicial cooperation between
two states and steps to be taken
for improving the mutual
relations, were dealt with.

GENEL MUDURLUGUMUZU ZiYARET ETTI

Hungarian Ambassador Paid A Visit to Our General Directorate

Macaristan Buyitikelgisi
Sayin Gabor KISS, 17 Subat
2016 tarihinde Genel
Midurimiz Sayin Dr. Harun
MERT'i ziyaret etmistir.
Gorismede Ulkelerimiz
arasinda iliskilerin gelistirilmesi
ve karsilikli istisare toplantilar
yapitlmasinin yararli olacagi
paylasilmustir.

The Hungarian Ambas-
sador Gabor KISS visited our
General Director Dr. Harun
Mert on 17 February 2016.
During the visit, both parties
agreed on enhancement of
relations between two states
and holding mutual consul-
tation meetings.

BELGIKA BUYUKELGISI GENEL MUDURLUGUMUZU ZIYARET ETTI

Belgian Ambassador Visited Our General Directorate

Belgika Biiytiikelgisi Sayin
Marc Trenteseau, 21 Nisan
2016 tarihinde Genel
Midirimiz Sayin Dr. Harun
MERT'i ziyaret etmistir.
Uluslararasi adli isbirliginin
gelistirilmesi amactyla soykirim,
insanliga karst suglar ve savas
suclart konularinda adli
yardimlasma ve iade konularint
kapsayan c¢ok tarafli bir
sozlesme yapilmasina yonelik
Belgika yetkili makamlarinin
yaklasimt hususunda karstliklt
gorisler paylasiimistir.

Belgian Ambassador Marc
Trenteseau visited our General
Director Dr. Harun Mert on 21
April 2016. With a view to
enhance international judicial

& cooperation, mutual views

were shared about the

. approach of Belgian

competent authorities
regarding drawing up a
multilateral agreement
including the matters of legal
assistance concerning
genocide, crimes against
humanity, war crimes and
extradition.
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BAKAN YARDIMCISI UCAR, OECD RUSVETLE MUCADELE
TOPLANTISINA KATILDI

Deputy Minister Of Justice Ugar attended to The OECD Meetmg On Flght Agamst Bnbery

Adalet Bakan Yardimcist Sayin Bilal UCAR, 16 Mart
2016 tarihinde Fransa'nin Paris sehrinde gerceklestirilen
"OECD Yabanci Rigvetle Micadele Bakanlar
Toplantist"na katilmigtir.

Sayin UCAR, toplantt sirasinda yaptigi konusmada,
genel olarak yolsuzluk ve risvetle miicadelede
uluslararas: igbirliginin 6nemine dikkat c¢ekerek;
katilimcilara tlkemizin bu alandaki azim ve kararliligint
ortaya koyan mevcut calismalari ile ulusal ve uluslararast
dizeyde atmis oldugu adimlar hakkinda bilgi .
sunulmustut. Deputy Minister of Justice Bilal UCAR attended the

Toplanti kapsaminda, katilimer tlkelerin heyet ;,OE(,:D Bm?l)etin% hOfl dMi’}__{Ste,rS r?%‘;\r;ﬁn%l ZFOIigélt G
baskanlar: tarafindan yolsuzluk ve riisvetle miicadelede oreign Brivery”, heldin aris on s :

isbirligi ile tlkelerin bu alandaki gayretletinin 6énemine He gave a speech at the meeting and underlined the

isaret eden bir BakanlarDeklarasyonu kabul edilmistir. ~ importance of international cooperation in fight against
corruption and foreign bribery. He also enlightened the

participants about the efforts set forth by our Country which
proves its determination and decisiveness in this field and
also mentioned the steps taken by our Country in national
and international bases.

- In the scope of the meeting a Declaration of Ministers
| was adopted by the heads delegations of participant states
which remarks the importance of the cooperation in fight
againsts corraption and foreign bribery and which points
out the imprtance of efforts of the countries in this field.

MUSTESAR YARDIMCISI KOCAMAN'IN GURCISTAN ZIYARET

Deputy Undersecretary Yiiksel Kocaman's Visit To Georgia

Miistesar Yardimcist Sayin Yiksel KOCAMAN
baskanliginda Bakanligimiz heyeti 21-24 Subat 2016
tarihleri arasinda ikili ve teknik diizeyde goériismelerde
bulunmak tzere Gurcistan'a bir ziyaret gercek-
lestirmistit.

Ziyaret kapsaminda, iki tlke arasindaki hitkimla
nakli basta olmak tzere adli isbirliginin gelistirilmesi ve
sorunlarin agilmasina yonelik ¢alisma toplantist
dizenlenmis, cezaevi ziyaret edilerek tutuklu ve
hikimli vatandaslarimizla gorustlerek sorun-lar
dinlenmistir.

A delegation form Ministry - presided by Deputy
Undersecretary Yiiksel KOCAMAN - paid a visit to
Georgia between the dates of 21-24 February 2016,
with a view to carry out bilateral and technical
negotiations.

Within the scope of the visit, a work meeting was
held for enhancing judicial cooperation -primarily
the issue of transfer of convicts and overcoming
relevant problems. Then the delegation visited a
prison and listened to the problems of our sentenced
citizens.
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AVRUPA INSAN HAKLARI MAHKEMESI KARARLARININ

Abdi SAGLAM

Tetkik Hakimi
Rapporteur Judge

ICRASI SURECINDE DAVALARIN STANDART
VE GELISTIRILMI§ USULDE SINIFLANDIRILMASI

CLASSIFICATION OF CASES UNDER THE STANDARD OR ENHANCED PROCEDURE DURING

THE EXECUTION OF THE JUDGMENTS OF THE EUROPEAN COURT OF HUMAN RIGHTS

Avrupa Konseyine iiye tilkeler, Avrupa Insan Haklar1
Mahkemesinin (AIHM), Avrupa Insan Haklari
Sézlesmesinin (AIHS) ihlal edildigini tespit eden
kesinlesmis kararlart ile dostane ¢6ziime iligkin kararlarina

uymakla yiikiimlidiirler (ATHS m. 46 ve 39/4).

AIHM kararlarinin icrast siireci, Avrupa Konseyi
tyesi 47 tilkenin temsilcilerinden olusan Avrupa Konseyi
Bakanlar Komitesince (Committee of Ministers-
ComitédesMinistres) takip edilmektedir. Icra siirecinde
izlenen denetim usulii 2011 yilindan itibaren farkll bir
sekilde uygulanmaya baslanmis, bu baglamda denetimin
etkinligi ve verimliligine ayr1 bir 6nem atfedilmistir.

Avrupa Konseyi Bakanlar Komitesi yardimcilars; 18-
19 Subat 2010 tarihinde gerceklestirilen 'Avrupa Insan
Haklart Mahkemesinin Gelecegine Iliskin Ust Diizeyli
Konferans'sonucu kabul edilen InterlakenDeklarasyonun
uygulanmasina yonelik agik uglu bir ¢alisma grubu (GT-
SUIVIInterlaken) kurulmasina karar vermislerdir. S6z
konusu calisma grubunun hazirliklart kapsamindaATHM
kararlarinin uygulanmas: baglaminda gintn
gerekliliklerine uygun vegercekci bir denetim yontemi
gelistirilmesi yonunde calismalar yapilmistir. Bu
kapsamda, Bakanlar Komitesi yardimcilarinin 1100.
toplantisinda (Aralik 2010), 1 Ocak 2011 tarihinden
itibaren uygulanmak tzere yeni bir '¢ift yonli denetim
sisteminin' (newtwintracksupervisionsystem-
nouveausysteme de surveillance a deuxaxes) uygulanmast
hususunda mutabakata varilmistir.

Uygulamaya konulan c¢ift yonli denetim sistemine
gore;tim kararlar 'standart usul'de (standardprocedure-
procédurestandard) incelenmekle birlikte, konunun
kendine has 6zelliklerinin gerektirmesi halinde kararlar
'gelistirilmis usulde' (enhancedsupervision-
procéduresoutenue) incelenmektedir. Acil bireysel
onlemlerin alinmasini gerektiren kararlar, pilot kararlar,
yapisal ve/veya karmastk sorun teskil ettigi Mahkeme veya
Bakanlar Komitesince tespit edilen kararlar ve nihayet
devletler arast davalar gelistirilmis usulde incelenmektedir.

Bununla beraber, denetim strecinin herhangi bir
sathasinda, tiye Devletlerin veya Sekretaryanin (ATHM
kararlarinin icrasinin denetimi acisindan Bakanlar
Komitesinin sekretarya gorevi, Avrupa Konseyi Insan
Haklari ve Hukukun Ustiinliigii Genel Miidiirliigi altinda
faaliyet gésteren ATHM Kararlarinin Icrasi
Dairesitarafindan yerine getirilmektedir.) talebi Gizerine bir
dava gelistirilmis usulde incelenebilmektedir.

The Council of Europe member States are obliged
to comply with the final judgments of the European Court
of Human Rights (“the Court”) finding violations of the
European Convention on Human Rights (“the
Convention”) as well as the Court's decisions relating to

friendly settlements (Articles 46 and 39 § 4 of the
Convention).

The execution of Court's judgments is supervised by
the Committee of Ministers consisting of the
representatives of 47 member States of the Council of
Europe. Since 2011, a different implementation method
has been adopted in relation to the supervision
procedure followed during the execution process. In this
connection, particular importance has been attached to
the effectiveness and efficiency of the supervision.

The Deputies of the Committee of Ministers of the
Council of Europe agreed to set up an open-ended ad hoc
working group (GT-SUIVI Interlaken) to steer the
follow-up process to the Interlaken Declaration which
was adopted at the “the High Level Conference on the
Future of the European Court of Human Rights” held on
18 and 19 February 2010. Within the scope of the
preparations of the working group, efforts were made to
develop a realistic method of supervision in accordance
with today's requirements in the context of the execution
of the Court's judgments and decisions. In this regard, at
their 1100th meeting (December 2010), the Deputies of
the Committee of Ministers agreed to implement a new
twin-track supervision system as from 1 January 2011.

According to the new twin-track supervision
system, all cases are examined under the standard
procedure; however, if its specific nature requires so, a
case is considered under the enhanced procedure.
Judgments requiring urgent individual measures, pilot
Jjudgments, judgments raising structural and/or complex
problems as identified by the Court or the Committee of
Ministers and interstate cases are supervised under the
enhanced procedure.

Furthermore, a case may be examined under the
enhanced procedure at any stage of the supervision
process upon the request of a member State or the
Secretariat (The Department for the Execution of
Judgments of the European Court of Human Rights
within the Directorate General for Human Rights and
Rule of Law serves as the Secretariat of the Committee of
Ministers for the supervision of the execution of the
Court's judgments and decisions.).

INTERNATIONAL LAW
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Abdi SAGLAM

AVRUPA INSAN HAKLARI MAHKEMESi KARARLARININ iCRASI SURECINDE
DAVALARIN STANDART VE GELISTIRILMi§ USULDE SINIFLANDIRILMASI

ATHM'in esasa veya dostane ¢oziime iliskin kararinin
kesinlesip icra denetimi i¢in Bakanlar Komitesine havale
edilmesinden sonra, yapilacak olan insan haklari konulu
ilk Bakanlar Komitesi toplantisinda (Avrupa Konseyi
Bakanlar Komitesi, ATHM kararlarinin icrasinin denetimi
amaciyla yilda 4 kez insan haklari konulu toplanti [DH
meeting-réunionsdroits de 'homme]yapmaktadir), kararin
hangi usul altinda (standart-gelistirilmis) incelenecegi
hususu tespit edilir.

Standart usultn etkili bir sekilde isleyebilmesi icin,
tiye tilkelerin ATHM'in karart kesinlestikten sonra en gec 6
ay icinde eylem plant veya eylem raporu sunmalari
gereckmektedir. Standartusulde Bakanlar Komitesinin icra
surecine midahalesi, gelistirilmis usule nazaran daha
sinirhidir.

Gelistirilmis usulde isejincelenen davalarla ilgili
Bakanlar Komitesi DH toplantilarinda alinan kararlar
(decision)vasitastyla icra denetimi yerine getirilmektedir.
DH toplantilarinda alinan kararlar,halihazirda alinan
onlemler ile 6ne ¢tkan hususlarin belirlenmesi gibi icra
stirecindeki gelismeleri ortaya koymayt amaglamaktadir.

Bir kararin, incelenme usuliinin degistirilmesi
Bakanlar Komitesinin kararryla miimkiindir. Usuller arast
gecis icin bazi sartlar gerekmektedir.

AIHM kararinin, standart usul alunda incelenmekte
iken gelistirilmis usulde incelenmesine karar verilebilmesi
icin; eylem plani veya raporunun sunulmamast,Uye Devlet
ile Sekretarya arasinda eylem plan veya raporunun igerigi
hakkinda g6ris ayriligt bulunmast ve eylem planinda
belirtilen tedbirlerin uygulanmasinda 6nemli Slgtde
gecikme yaganmasi gerekmektedir.

Kararin, gelistirilmis usulde incelenmekte iken
standart usulde incelenebilmesine karar verilebilmesi icin
ise; Bakanlar Komitesinin sunulan eylem planini veya
uygulamasini tatmin edici bulmasi, kararin icrasi
bakimindan karsilastlan sorunlarin ortadan kalkmast ve
acil bireysel 6nlemlerin alinmis olmasi gozetilmektedir.

Bununla birlikte, bu sartlar tahdidi olmayip,Bakanlar
Komitesi icra stirecinde yukarida belirtilenler disindaki
sebeplerle de usuller arasi gegise karar verebilmektedir.

ULUSLARARASI HUKUK

The supervision procedure (standard or enhanced)
is determined during the first DH meeting (The
Committee of Ministers of the Council of Europe holds
DH meetings four times a year for the supervision of the
execution of the Court's judgments and decisions) to be
held after the transmission of the Court's final judgments
on the merits or its final decisions concerning friendly
settlements to the Committee of Ministers for supervision
of their execution.

In order for the standard procedure to operate
effectively, the member States are required to submit an
action plan or an action report not later than six months
after a judgment becomes final. The Committee of
Ministers'involvement in the standard procedure is more
limited as compared to the enhanced procedure.

Under the enhanced procedure, the Committee of
Ministers exercises its supervision function through
decisions adopted at the DH meetings. These decisions
aim at demonstrating the developments in the execution
process, such as presentation of the measures already
adopted and identification of the outstanding issues.

A case may be transferred from one procedure to the
other by a decision of the Committee of Ministers. Such
transfer is subject to certain conditions.

A transfer from the standard supervision procedure
to the enhanced one is possible if a State fails to submit
an action plan or report, if there is a disagreement
between a member State and the Secretariat on the
contents of the action plan or report, or if there is a
serious delay in the implementation of the measures
specified in the action plan.

A transfer from the enhanced supervision
procedure to the standard one is possible when the
Committee of Ministers is satisfied with the action plan
presented and/or its implementation, when obstacles to
the execution no longer exist, or when required urgent
individual measures have been taken.

However, these conditions are not exhaustive. The
Committee of Ministers may decide to transfer a case
from one procedure to the other on grounds other than
those listed above.

BULTENI |
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ADALET BAKANI BOZDAG, SOMALI

FORUMU'NUN GUVENLIK

ILERLEMELERI OTURUMUNA BASKANLIK YAPTI

Minister of Justice BOZDAG Presides over Meeting on Security Developments of the Somali Forum

Somali Yiuksek Dizeyli
Ortaklik Forumu 6. Toplantis
23-24 Subat 2016 tarihlerinde
Istanbul'da gerceklestirildi. 50
tilke ile 12 uluslararast ve bolgesel
kurulustan katithmin oldugu ve
bakanlar dizeyinde gergek-
lestirilen toplantinin es
baskanliklarint Cumhurbaskani
Recep Tayyip Erdogan, Somali
Cumhurbaskan:t Hasan Seyh
Mahmud ve BM Genel Sekreter
Yardimcist Jan Eliasson yapti.

Iki giin siiren Forum'da oturum baskanligi gérevini
istlenen Bakan BOZDAG, yaptigi konusmada
forumun Somali'de devletin ve batisin tesisiyle tlkenin
her alanda kalkinmasi amaci tasidigint belirterek,
Turkiye'nin ABD ile birlikte Somali i¢in yeni dizen
kapsamindaki barisi ve devleti insa ¢alisma gruplarindan
Giuvenlik Sektori Grubu'un es baskanligini
ylrittigini hatirlatt. BOZDAG, ulusal ordu ve polis
teskilatlarinin kurulmasi ve tlke genelinde Somali
halkinin temel asayis ve guvenlik hizmetlerinin
sunulmast hedefi dogrultusunda son dénemde 6nemli
ilerlemeler kaydedildigini aktardu.

Somalia held the sixth High
Level Partnership Forum on 23-
24 February 2016, in Istanbul.
The Meeting, which was held at
Ministerial level and was
attended by 50 countries and 12
international and regional
organizations, was co-chaired
by Turkish President Mr. Recep
Tayyip Erdogan, Somali
- President Mr. Hassan Sheikh
¥ Mahmud and Deputy UN
Secretary-General Mr. Jan
Eliasson.

Minister BOZDAG, who assumed the post of
session chair during the Forum, which lasted two days,
in his speech pointed out that this forum has the
purpose of developing the country in all fields by
building the Somali state and establish the peace in
Somalia, recalling that Turkey, along with the USA, co-
chairs the Security Sector Group, a working group for
building the peace and state under the new order for
Somalia. BOZDAG cited the substantial progress,
made recently in establishing the Somali national army
and the Somali police departments and in providing
basic police and security services for the people
throughout Somalia.

ADALET BAKANI BOZDAG, AVRUPA KONSEYi iNSAN HAKLARI
KOMISERi NILS MUIZNIEKS'i KABUL ETTi

Our Minister Received European Council, Commissioner of Human Rights, Nils Muiznieks and the Delegation with Him

Bakan BOZDAG, Avrupa Konseyi Insan Haklart
Komiseri Sayin Nils Muiznieks ve beraberindeki heyeti,
Ulkemize gerceklestirdikleri ziyaret kapsaminda 12 Nisan
2016 tarihinde Adalet Bakanimiz Sayin Bekir BOZDAG
tarafindan kabul etmislerdir. Insan Haklari Komiserine
eslik eden heyette Insan Haklari Komiserligi Ofis
Direktor Yardimcist Giancarlo Cardinale ve Danisman
Hasan Bermek yer almigtir.

qll*‘

Within the scope of their visit to Turkey, European
Council Commissioner of Human Rights Nils
Muiznieks and his accompanying delegation were
received by Minister of Justice Bekir BOZDAG on 12
April 2016. Giancarlo Cardinale, Deputy to the
Director, Office of the Commissioner for Human
Rights and Hasan Bermek, Counsellor, were part of
the delegation, accompanying the Commissioner for

Human Rights.
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AVRUPA KONSEYi iC DENETIM DIREKTOR( BAKANLIGIMIZI ZIYARET ETTi

European Council, Director of Internal Oversight Visited the Ministry of Justice

Avrupa Konseyi I¢ Denetim Direktsrligi
Degerlendirme Birimi Bagkani Sayin Aygen
BECQUART'in bagkanligindaki heyet, tlkemize
gerceklestirdigi ziyaret kapsaminda 19 Nisan 2016
tarihinde Genel Midirligimiiz Insan Haklart Daire
Baskanliginda bir toplanti gerceklestirilmistir.

Toplantida Avrupa Konseyiile iliskiler, bu kapsamda
yasanan sorunlar ya da iyi uygulamalar, birlikte ytriitilen
projeler, Avrupa Insan Haklart S6zlesmesinin iilkemizde
uygulanmasina Avrupa Konseyinin katkisi, Avrupa
Insan Haklart Mahkemesince iilkemiz aleyhine verilen
kararlarin icra siireci degerlendirilmistir. Heyet daha
sonra Miistesar Yardimcimiz Sayin Basri BAGCI
tarafindan kabul edilmistir.

The delegation under the presidency of Ms. Aygen
BECQUART, European Council, Directorate of
Internal Oversight, Head of Evaluation Unit, held a
meeting in the Department of Human Rights of our
Directorate on 19 April 2016 within the scope of their
visit paid to our country.

In the meeting, the following issues were assessed.
relations with European Council, problems or good
practices experienced within this scope, projects
conducted together, contribution of European Council
on application of European Convention on Human
Rights to our country, execution process of decisions
ordered by European Court of Human Rights to the
detriment of our country. The delegation was then
received by our Deputy Undersecretary Mr. Basri
BAGCL

AVRUPA INSAN HAKLARI SOZLESMESI IHLALLERININ
ONLENMESINE ILISKIN EYLEM PLANI CERCEVESINDE
GAYRIRESMI GALISMA GRUBU TOPLANTISI GERCEKLESTIRILDI

Unofficial Work Group Meeting Regarding “action Plan on Prevention of Violations of European Convention of Human Rights” was Held

S5th meeting of
"Unofficial Work Group"
was held on 8-9 February
' 2016 in Ankara. This work
group was formed within
the framework of "Action
Plan Regarding the
Prevention of Violations of
| European Convention of
Human Rights", with the
W participation of European
™ Council, European Court of
Human Rights and
representatives of Ministry.

Avrupa Konseyi,
Avrupa Insan Haklart Mah-
kemesi ve Bakanligimiz
temsilcilerinin katilimiyla
"Avrupa Insan Haklari |
S6zlesmesi  Ihlallerinin
Onlenmesine Iliskin Eylem
Plani" uzmanlar seviyesinde
olusturulan "Gayriresmi
Calisma Grubu", 5.
toplantisint 8-9 Subat 2016
tarihinde Ankara'da

gerceklestirmistir.

Toplantida, "Yasam Hakk: ve K6t Muamele Yasagt In the meeting, the issues of “Efficient
Baglaminda Etkili Sorusturma" ve “ifade ve basin Investigation in the context of Right to Live and
6zglirligii” konulart goriistlmiistiir. Prohibition on Ill Treatment ” were touched.

— U @y
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INSAN HAKLARI TAZMINAT KOMISYONUNUN

GOREV ALANI GENISLETILDI

Preparations Commission Of Human Rights

Bakanlar Kurulu tarafindan “6384 sayilli Avrupa
Insan Haklart Mahkemesine Yapilmis Bazi
Basvurularin Tazminat Odenmek Suretiyle Coziimiine
Dair Kanun Geregince Kurulan Komisyonun
Yetkisinin Genisletilmesine Tliskin Karar" Karar 9 Mart
2016 tarihli ve 29648 sayilt Resmi Gazete'de
yayimlanarak ytrir-
lige girmistir.

Karar Says ; 200168509

Bu c¢ercevede,
Bakanlar Kurulu
karari ile halen
Avrupa Insan Haklari
Mahkemesi Ontinde
derdest bulunan bir
takim mulkiyet
uyusmazliklar: ile
ceza infaz kurum-
larinda uygulanan bazi disiplin yaptirimlart ve bu
kurumlara alinmayan mektup ve benzeri iletiler
nedeniyle 6zel ve aile hayatina saygi hakkinin ihlal
edildigine iliskin bazt uyusmazliklar hakkinda Insan
Haklar1 Tazminat Komisyonuna yetki verilmistir.

25112006 wrihinde knrarlagtnimigz.

EkH “6:3%4 sayth Avrupa Insan Haklan Mahkemesine Yaplmry Ban Bagvumlann Tazminmt
Odenmek  Suretivle  Clizlimine  Dnir Kanan  Geregince  Kumnulen  Komisyonun  Yetkisinin
Cienigletilmesine [Highin Karer'm wiririoge kcemlmes:; Adolet Baanhgmn ZEE22005 mrikd ve
M3 smnls yvarm (zerimz, amlan Kswmue } nci maddesine phiee,

The "Decision on Enhancement of Powers of
Human Rights Reparation Committee set up
pursuant to Law no. 6384 on the resolution by
means of compen-sation of appli-cations lodged
with the European Court of Human Rights" was
published in the Official Gazette dated 9 March
2016 and numbered
29648 and entered into
force by the Council of
Ministers.
fatanlar oo Based on the said
decision, Human Rights
Preparation Committee
was empowered con-
cerning several pro-
perty disputes currently
pending at the
European Court of
Human Rights and some disciplinary measures
applied in penal institutions, also some disputes
stating that respect to private and family lives are
violated because letters and similar messages are
not allowed into those penal institutions.

Recep Tayyip ERDOGAN
CUSMHUREHASE AN

“AIHS IHLALLERININ ONLENMESINE ILISKIN EYLEM PLANI"
KAPSAMINDA DEGERLENDIRME TOPLANTILARI GERGEKLESTIRILDI

Assessment Meetings Were Conducted Within The Scope Of “Action Plan On Prevention Of Violations Against Echr”

Bakanlar Kurulu kararyla 1
Mart 2014 tarihli ve 28928 sayili
Resmi Gazete'de yayimlanan
“Avrupa 1ns.an Haklar:
S6zlesmesi lhlallerinin
Onlenmesine Iliskin Eylem
Plant”nin ikinci yillik raporlama
(1 Mart 2015 - 1 Mart 2010)
dénemine iliskin hazirliklar
kapsaminda Bakanligimiz
Mistesar Yardimecist Sayin
Selahaddin MENTES
baskanliginda Eylem Planinda
sorumlu olarak belirtilen
kurumlarla 16 Subat 2016, Bakanlik birimleri ile de 19
Subat 2016 tarihlerinde 6n degerlendirme toplantiart
gerceklestirilmistir.

AVAUPA INSAN HAKLARI SﬂIILE$HES| IHLALLERININ
OMLENMESINE ILISKIN EYLEM PLANI

@

Preliminary assessment
meetings were held on 16
February 2016 with the
institutions indicated as
responsible in the Action Plan
and with Ministry departments
on 19 February 2016, under the
presidency of Deputy
Undersecretary of Ministry Mr.
Selahaddin MENTES, within the
scope of preparations on second
annual reporting period (1
March 2015 - 1 March 2016) for
the “Action Plan on Prevention
of Violations against European Convention on Human
Rights” which was published on the Official Gazette
dated 1 March 2014 and numbered 28928 upon
Council of Ministers decision.
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UHDI

UHDIGM'DEN AYRILANLAR

Tetkik Hakimi Elif OZALP ERGUN Strateji Daire
Baskanlig1 tetkik hakimligi gorevine,

Adalet Uzman Yardimcisi Soygiil YILDIRIM
hakim adaylig1 gorevine,

Sube Miidiirt Harun AYKUL hakim adayhig:
gorevine,

Avukat Simay Fahriye BICKEN hakim adayhg
gorevine,

Zabit Katibi Senem UNVER yazi isleri miidiirliigii
gorevine, baslamak tizere Genel
Midurligimiizden ayrilmislardir.
Arkadaslarimiza yeni gorevlerinde basarilar
diliyoruz.

EMEKLIYE AYRILANLAR

Memur Giilseren ULUKAYA,

Bilgisayar Isletmeni Nuray KOSE,
Arkadaslarimiza hayirli olsun diyor, mutlu giinler
diliyoruz.

UHDIGM'DE YENi GOREVE BASLAYANLAR

Akyazi Cumhuriyet Savcisi Burcu BAYINDIR,
Mucur Cumhuriyet Savcisi Bahattin EMRE,
Eregli Cumhuriyet Savcis1 Hasan CETIN,
Danistay Tetkik Hakimi Nalan GUREN,
Arkadaslarimiza hos geldiniz der, yeni
gorevlerinde basarilar dileriz.

NiKAH-DUGUN

Tetkik Hakimi Yahya Kemal AKSU ve Lina
LAURINAVICIUTE 29 Subat 2016 tarihinde
evlenmislerdir. Kendilerine 6miir boyu
mutluluklar dileriz.

ULUSLARARASI HUKUK

G M’DEN

PERSONNEL WHO HAVE DEPARTED FROM THE
GENERAL DIRECTORATE OF INTERNATIONAL
LAW AND FOREIGN RELATIONS

The officials mentioned below have departed from our
General Directorate for the initiation of their duties
as follows:

Rapporteur Judge Elif OZALP ERGUN departed for
the duty of Rapporteur Judge at the Department of
Strategy Development

Deputy Justice Expert Soygiil YILDIRIM departed for
the duty of Candidate Judge,

Branch Director Harun AYKUL departed for the duty
of Candidate Judge,

Lawyer Simay Fahriye BICKEN departed for the duty
of Candidate Judge,

Clerk Senem UNVER departed for the duty of Editor.
We wish success in recent duties of our friends.

RETIRED PERSONNEL

Officer Giilseren ULUKAYA,
Computer Operator Nuray KOSE,
We wish good luck and happy days for our friends.

PERSONNEL WHO STARTED RECENTLY
WORKING AT GENERAL DIRECTORATE OF
INTERNATIONAL LAW AND FOREIGN
RELATIONS

Akyazi Public Prosecutor Burcu BAYINDIR,
Mucur Public Prosecutor Bahattin EMRE,

Eregli Public Prosecutor Hasan CETIN,

Council of State Rapporteur Judge Nalan GUREN,
We would like to welcome our friends and wish
success in their new duties.

WEDDING

Rapporteur Judge Yahya Kemal AKSU and Lina
LAURINAVICIUTE married on 29 February 2016.
We wish them lifetime happiness.

— BULTENI |
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