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TAKDIM/INTRODUCTION

Dr. Nurdan OKUR,

Genel Miidiir/General Director

Saygideger Okuyucu,
Uluslararasi adli isbirliginin her alanda
etkin bir sekilde gercgeklestirilmesi, ortak
anlayis olusturulmasi ve fikirlerin pratige
donusturilmesi amaciyla ¢alisma ortakla-
rimizla bilgi ve tecrlibe paylasimina imkan
veren toplantilar gerceklestirmekteyiz.

Bir ilk olarak seminerde paylasilan su-
numlar ve gorisler yargl camiasi ve diger
calisma ortaklarimizin istifadesine sunul-
mak Uzere kitap olarak hazirlanmistir. Bu
tlr bir cahsmanin bilgi birikimine katki
saglayacagi ve gelecek calismalar icin ba-
samak olacagi inancini tasimaktayiz.

Seminerin gerceklestirilmesi ve bu ki-
tabin hazirlanmasinda 6zveri ile calisan
Genel Mudirlagimizin degerli mensup-
larina ve TAIEX Ofisine tesekkiir ediyor, ca-
lismamizin faydali olmasini diliyorum.

Dear reader,

We hold meetings with our partners
enabling exchange of information and ex-
perience so as to carry out international
judicial cooperation in every area, estab-
lish common understanding and practice
the opinions.

For the first time, the presentations and
opinions are prepared as a book in or-
der to allow the jurisdiction community
and other partners using them. We beli-
eve that such an effort will contribute to
knowledge and be a step for the further
efforts.

| would like to thank distinguished per-
sonnel of our General Directorate who
worked devotedly for organizing the se-
minar and preparing this book and the
Office of TAIEX and | wish this work will be
useful.
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1. Giin: Carsamba 28 Kasim 2012

09:00 - 09:15

“Seminer Acilis”

09:15 - 09:40

“Ankara Terére Karsi Miicadelede AB-Tiirkiye isbirligi”
Konusmaci: Bera SVOSKA,
AB Delegasyonu, Ankara

09:40 - 10:05

“Sinirasan Orgitlii Sug ve Terére Karsi Uluslararasi isbirligi”
Konusmaci: Birol ERDEM,
Adalet Bakanhdi Mistesari

10:05 - 10:20

Kahve Arasi

10:20 - 10:45

“Siniragan Organize Su¢a Karsi Uluslararasi  Girisim Projesi”
Konusmaci: Mustafa SABIT

Daire Baskani, Uluslararsi Hukuk ve Dis lliskiler Genel Miidiirliigi,
Adalet Bakanhgi

10:45-11:10

“Orgitlii Sug ve Terér Tanimlari”
Konusmaci: Yilmaz PARILTI]

11:10-11:30

“Siber Teror”
Konusmaci: Dr.Murat GUNESTAS

11:30-12:00

“Tiirkiye'de Terér istatistikleri”
Konusmaci: ibrahim DEMIRTAS

12:00-12:30

Soru Cevap

12:30-14:00

Ogle Yemegi

14:00-14:30

“Terériin Finansmani lle Miicadele”
Konusmaci: Durdu Mehmet NARLI

14:30- 15:00

“Mali Sorusturmalarda Polisin Rolii”
Konusmaci: Mikail UCAK

15:00 - 15:25

“Mali Sorusturmalarda MASAK'in Roli”
Konusmaci:Ugur ERSOY

15:25 - 15:40

“Polonya‘da Terdrizmin Finansmani ile Miicadele”
Konusmaci: Grezogorz SZCZUCINSKI

15:40-16:00

Kahve Arasi

16:00 - 17:00

Soru Cevap




2. Giin: Persembe 29 Kasim 2012

09:00 - 10:00

“Eurojust ve AB'de Adli Yardimlasma”

Konusmaci: Mr. Joao Miguel
Eurojust Portekiz Temsilcisi, Portekiz

10:00 - 10:30

Kahve Arasi

10:30-11:30

“Karsilikli Adli Yardimlasmanin Hukuki Cercevesi ve ingilterede
Terérle ilgili Adli Yardimlasma Ornekleri

Konusmaci: Ms Nadya Stewart

Savci, ingiltere

11:30-12:30

“Almanya‘da Terérle ilgili Adli Yardimlagsma Ornekleri”

Konusmaci: Mr. Georg Schdifer
Adalet Bakanigi, AlImanya

12:30- 14:00

Ogle Yemegi

14:00-14:25

“Siniragan Suclarda Uluslararasi Ceza Istinabe”

Konusmaci: Tahsin Tagkin

Tetkik Hakimi, Uluslararasi Hukuk ve Dis iliskiler Genel Miidiirliigi,
Adalet Bakanligi, Tiirkiye

14:25 -14:45

“lade Talepnamesi Ornekleri”

Konusmaci: Mr. Salih Benli,

Tetkik Hakimi, Uluslararasi Hukuk ve Dis lliskiler Genel Miidiirliigi,
Adalet Bakanhdi, Tiirkiye

14:45-15:10

“UHAMER-Terdr Web Sitesinin Tanitimi”
Konusmaci: Mr. Nedim Mercan,

Tetkik Hakimi, Uluslararasi Hukuk ve Dis iliskiler Genel Miidirliigii,
Adalet Bakanligi, Tiirkiye

15:10- 15:30

“Polonya’da Terérizmin Finansmani ile Miicadele”
Konusmaci: Grezegorz SZCZUCINSKI,
Uzman, Milli Istihbarat Birimi (MIB) Polonya

15:30- 16:00 | Kahve Arasi
16:00- 16:30 | Soru Cevap
Kapanis Konusmasi,

16:30-17:00

Konusmaci: Mehmet POLAT,

Genel Miidiir Yardimcisi, Uluslararsi Hukuk ve Dis iliskiler Genel
Miid(irliga
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Day 1: Wednesday 28 November 2012

09:00 - 09:15

“Opening Remarks”

09:15-09:40

”

“Turkey - European Union Cooperation in Fight againt Terrorist Crimes.

Speaker: Bera SVOSKA,
Delegation of EU, Ankara

09:40- 10:05

“International Judicial Cooperation in Fight againt Transnational and
Terrorist Crimes.”

Speaker: Birol ERDEM,

Undersecretary, Ministry of Justice

10:05 - 10:20

Coffee break

10:20- 10:45

International Initiative Project against Cross-Border Organized Crimes
Speaker:Mustafa SABIT,

Head of Department, The General Directorate of International Law and
Foreign Relations, Ministry of Justice

10:45-11:10

“Definition of Organized Crime and Terrorism”
Speaker: Yilmaz PARILTI

11:10-11:30

“Cyber Terror”
Speaker: Dr.Murat GUNESTAS

11:30-12:00

“Terror Statistics Of Turkey”
Speaker: ibrahim DEMIRTAS

12:00-12:30

“Questions and answers”

12:30- 14:00

Lunch

14:00- 14:30

“Combating the Financing of Terrorism”
Speaker: Durdu Mehmet NARLI

14:30 - 15:00

“The Role of Police in Financial Investigations”
Speaker: Mikail UCAK

15:00-15:25

“The Role of the Financial Crimes Investigation Board’ in Financial
Investigations”
Speaker: Ugur ERSOY

15:25 - 15:40

“Combating the Financing of Terrorism in Poland”
Speaker: Grezogorz SZCZUCINSKI

15:40-16:00

Coffee break

16:00- 17:00

“Questions and answers”
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“Eurojust and Mutual Legal Assistance in the European Union”

Speaker: Mr. Joao Miguel

National Member for Portugal at Eurojust

10:00 - 10:30
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10:30-11:30

“Mutual Legal Assitance in Criminal Matters: Legal Framework and
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Speaker: Ms Nadya Stewart

Prosecutor, England

11:30-12:30

“Mutual Legal Assitance in the Fight against the Terrorism in
Germany”

Speaker: Mr Georg Schdfer

Federal Ministry of Justice,Germany

12:30 - 14:00

Lunch

14:00- 14:25

“International Criminal Rogatory in Cross-border Crimes”
Speaker: Tahsin Taskin,

Rapporteur Judge, The General Directorate of International Law
and Foreign Relations

14:25 - 14:45

“Examples of Requst for Extradition”
Speaker: Mr. Salih Benli,

Rapporteur Judge, The General Directorate of International Law
and Foreign Relations

14:45-15:10

“Introduction of ‘'UHAMER-Terror’ web site”
Speaker: Mr. Nedim Mercan

Rapporteur Judge, The General Directorate of International Law
and Foreign Relations
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“Combating the Financing of Terrorism in Poland”
Speaker: Grezegorz SZCZUCINSKI,
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SEMINER PROGRAMI

TAKDIM -ACILIS KONUSMASI

Sayin mustesarim, degerli birim amirlerimiz, saygideger yargi mensuplari
ve Avrupa Birligi temsilcilerimiz,

Sinirasan 6rgutli sug ve teror konusunda diizenlemis oldugumuz semi-
nere hosgeldiniz diyorum. iki giin boyunca burada, birinci giin terér ko-
nularinda, ikinci glin ise adli yardimlasma 6zelinde bir calismamiz olacak.
Buglinkl programimiza Avrupa Birligi delegasyonu Bay Bera Svosga’nin ko-
nusmasiyla acilis yapacagiz. Kendisini kiirsiiye davet ediyorum.






Bera SVOSKA, (AB Delegasyonu, Ankara) Terore Karsi Miicadelede
AB-Tiirkiye isbirligi

Cok tesekkiir ederim ve burada bulunmaktan memnuniyet duymaktayim.
Sayin Mustesar Erdem,

Sayin meslektaslarim,

Hanimefendiler ve beyefendiler,

Avrupa Birligi'nin sinirasan ve teror suclarina karsi miicadelede uluslararasi adli
ishirligi konusundaki destegi ile Adalet Bakanligi tarafindan hazirlanan bu calis-
tayda konusma yapmak benim icin blyuk bir memnuniyettir.

Avrupa Birligi ve Uye Devletleri, Tiirkiye'nin ve Avrupanin Avrupa Birligi'ndeki
ve diinya sathindaki cikarlarini etkileyen Tiirkiye'deki her tiirlii terorii siddetle ki-
namaktadir. Hig birimiz bundan etkilenmemis degiliz. Terér, kendisiyle miicade-
le icin ortaklasa yirutilen uluslararasi isbirligi gerektiren kiiresel bir musibettir.
Terdrle miicadele ve engellemesindeki etkinligi ile isbirligimizi artirmaya yonelik
kararlihgimizda guc birligi ettigimize dair hi¢ stiphe yoktur. Bu amaclar, terérle
miuicadele adina karsilikli birbirini anlamayi, gliveni ve cezai adalet ile kanunun
Ustinltgu bakisimizin derinlestirilmesini gerektirmektedir. Buglinki calistay tam
olarak bu nedenlerden dolay1 nemlidir. Ortak ¢alismamizi biraz daha ileri tastya-
caktir. Simdiden, Avrupa Birligi, aynen Uye Devletleri gibi her iki tarafin karsilastigi
teror tehdidiyle muicadele adina Turkiye ile faal olarak ¢alismaktadir.

ilk olarak, Tiirkiye ve AB arasinda faal terérle miicadele gériismesi bulunmakta-
dir; en son toplanti Haziran 2012'de istanbul'daydi ve AB terérle miicadele koor-
dinatorii ile Tiirk yetkililer arasinda gliclii baglar bulunmaktadir.
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ikinci olarak, AB Uye Devletleri diizenli olarak terérle miicadele isbirligini ya ikili
olarak ya da Karadeniz Ekonomik isbirligi gibi coklu ortamdaTiirkiye ile miizakere
etmektedir.

Uciincii olarak, Uye Devletlerin cogunlugu, mutabakat, glivenlik muhtirasi ve
terorle muicadele isbirligi anlasmalari zemininde isbirliklerini diizenleyen resmi
anlasmalar yapmaktadirlar.

Dérdiincii olarak, faal olarak terérle miicadeleyle ugrasan AB Uye Devletlerini
temsil eden operasyonel isbirligine odaklanmis yargi ve polis irtibat calisanlar
Ankarada ve istanbul'da bulunmaktadir.

Besinci olarak, AB Uye Devletleri yakin gecmiste Belcikada, Fransada, italyada,
Almanyada ve ingiltere'de sahit olunan PKK'ya yonelik operasyonlar diizenleme
konusunda faaldirler.

Altinci olarak, terérle miicadele konusunda ve terérle miicadele egitimi ve bilgi
paylagimi ile ilgili cezai faaliyetlerde AB ve Uye Devletleri Tiirkiye ile ishirliginde
faaldir.

Yedinci olarak, Turkiye ve Avrupa Polis Teskilati arasindaki stratejik isbirligi anlas-
malari, Tirk uzmanlarn Europol’lin yillik terdrizm anketine dahil etmektedir.

Belirttigim bu konular, aramizdaki ishirliginin sadece bir gereklilik olmayip giin-
Itk hayatimizin bir gercegi oldugu konusunu dogrulamaktadir. Ancak, hala isbir-
ligi onlinde kesinlikle ¢cozlilmesi gereken engeller bulunmaktadir. Bilhassa, mal
varliklarinin hizli sekilde dondurulmasi ve terdriin mali olarak desteklenmesi su-
cunun tam olarak tanimlanmasi icin bir sistem olusturma adina Mali Eylem Gorev
Guicu sartlar dogrultusunda ter6riin finanse edilmesi konusunda kanun ¢ikar-
tarak, terorlin finanse edilmesiyle miicadele etmek icin uluslararasi ve sinir otesi
isbirligini ilerletme amacina yonelik Turkiye'nin katkida bulunmasina ihtiyacimiz
vardir. Veri glvenligi konusunda Tuirk mevzuatinin bulunmamasi Eurojust da da-
hil olmak tizere uluslararasi polis ve adli isbirligini sinirlamaya devam etmektedir
ve Avrupa Polis Teskilatlyla operasyonel isbirligi anlasmasinin sonlandiriimasini
engellemektedir.

Tirkiye'nin terorle miicadele gayretleriyle ilgili bircok suclularin iadesi talepleri
olumlu tepkiler almistir fakat bu taleplerin AB yasalari ile ulusal yasalara ve siyasi
siginma dahil olmak lizere mahkeme kararlarina saygi duymasini saglamak icin
yapilmasi gereken ¢ok sey vardir. Tirkiye'nin Cumhurbaskani Abdullah Gul'tin 1
Ekim'de yaptidi, ifade 6zgiirligl uygulanmasina iliskin ve suca tesvik arasindaki
acik farki belirtmeye yonelik terérle miicadele kanununun c¢agrisina deginmesi
ayrica onemlidir.



Son zamanlardaki olaylara deginmek amaciyla, degistirilecek Tuirkiye'nin terrle
miicadele mevzuatinda sadece Turkiye devletine veya topragina yonelik gercek-
lestirilecek bir hareket bir terér sucu olacaktir. Bu, Tiirkiye disinda planlanan saldi-
rilari 6nlemek icin atilacak adimlari sinirlandirmaktadir. AB daha fazlasini yapmak
icin hazirdir. Projeleri mali olarak destekleme, kapasite gelistirme ve terér alaninda
suclulariniadesiniiyilestirme dahil olmak tizere iyi uygulamalarin paylasilmasi gibi.

Bugiinki toplantimiz bu dogrultuda bir 6rnektir. Burada firsati degerlendirerek,
AB ve Uye Devletlerinin uluslararasi alanda Tiirkiye'nin terérle miicadeledeki faali-
yetlerini son derece takdirle karsiladiklarini vurgulamak istiyorum. Tuirkiye’'nin BM
Guvenlik Konseyi'ndeki son gorevi boyunca Turkiye Konseyin terorle miicadele
komitesine baskanlik etti. Amerika ile beraber Turkiye, New York'ta bir sene 6nce,
terdrle miicadelede konusundaki kiiresel calismalarda 6nemli rolii olan sadece AB
Guvenlik Konseyi'nin 5 daimi yesi ve G8 degil, bunun yaninda terorle tecriibe-
si olan guicleri ve Uilkeleri bir araya getirerek kiiresel terérle muiicadele toplantisini
baslatmistir.

Bakanlar dizeyindeki ikinci Kiiresel Terorle Miicadele Toplantisi Haziran'da
Turkiye'nin ev sahipliginde istanbul'da yapilmistir ve dniimiizdeki ay Kiiresel Terér-
le Miicadele Forumu, Bakanlar diizeyindeki bir koordinasyon komitesi toplantisini
ve siddete varan agirilikla miicadele uluslararasi Mikemmeliyet Merkezi'nin agili-
sini gerceklestirilecektir. AB, Kiiresel Terorle Miicadele Forumu Somali Yarimadasi
calisma grubuna Tiirkiye ile es bagkanlik etmekten gurur duymaktadir.

Turkiye ile birlikte, Tanzanyada bu Subat'ta bir faaliyetimiz oldu ve Adisababa'da
onlimuzdeki sene Subat ayinda bu faaliyetin aynisini diizenleyecegiz. Maalesef
diizensiz gidisati olan bu boélgede hepimizin karsilastigi tehditlere deginme nok-
tasinda, Uluslararasi Komitenin baslica tiyelerinin ¢calismalarini bir araya getirmeye
ugrasiyoruz. Son olarak, AB'nin, kurumlarin ve demokrasinin istikrari ile glivenlik
arasinda hayati bir baglanti gordiigiindin altini cizmek istiyorum.

Tecriibeler gostermektedir ki, yonetim, hukukun Gstinligu ve ceza adalet siste-
min islemesi cok dnemlidir ve terdre karsi miicadele, insan haklarina ve demokra-
tik degerlere tam saygi cercevesinde olmalidir. Tlirkiye bu baglamda genis ¢apta
calismalar yapmistir ve yeni anayasa Uizerinde calismasiyla ilgili geride kalan konu-
lar c6zmek adina kendisinin kararlihgini gosteren baska diizenlemelerin olmasini,
dordiincii yargi paketi tizerine teknik calismanin yakin zamanda sonlandiriimasini
ve insan haklari faaliyet planini merakla bekliyoruz. Beni dinlediginiz icin tesekkdir
ederim ve hepiniz icin basarili bir calistay olmasini dilerim.
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Birol ERDEM, (Miistesar, Adalet Bakanhdi) Simirasan Orgiitlii Sug ve
Terore Karsi Uluslararasi Isbirligi,

Avrupa Birligi Tiirkiye Delegasyonu’ndan Sayin Mistesar, programa katilan
degerli uzmanlar, teror suclari ve organize suclarla miicadele eden, bu konuda
sorusturma ve kovusturmalari yiriten degerli saval ve hakim arkadaslar, Ba-
kanligimizin ve diger bakanliklarin kiymetli temsilcileri,

Sinirasan organize sug ve terorle miicadele konusunda degerli uzmanlarin
birikim ve gorislerini aktaracaklari bu seminere, ev sahipligi yapmak bizim icin
buyuk bir onur kaynagidir. Bu duygularla hepinize hos geldiniz diyorum.

Toplantinin sinirasan organize sug ve terorle miicadele yargi birimleri ve ilgili
kuruluslar arasinda isbirliginin gelismesine, bilgi ve tecriibe paylasimina ve far-
kindalik olusumuna katki saglayacagr konusundaki inancimizi sizlerle paylas-
mak istiyorum. Uluslararasi hukuk konularinin genis bir alani kapsamasi ve hu-
kuki sonuclarinin 6nemi nedeni ile, merkezi makam olarak Adalet Bakanhgrnin,
yargl makamlarimiz yaninda yabanci tlkeler ve uluslararasi kuruluslar ile yakin
bir iliski icinde isbirligi ile calismasini gerektirmektedir.

Yurdtulen faaliyetlere iliskin sorunlarin tespiti ve ¢6zim 6nerilerinin gelistiril-
mesinin yani sira mevcut uygulamalarin standartlarinin yikseltilmesi ve etkinli-
ginin artinlmasi amaciyla yeni calismalar yapilmasi ve surekliliginin saglanmasi
ihtiyaci, bizleri yeni adimlar atmak yoniinde tesvik etmektedir. Ticaret, kltir
ve egitim gibi takdir goren, Ulkeler adina gurur kaynagi olan faaliyetlerde ak-
sine, sug ve failin hem uyrugu bulundugu devletin hem de yasadigi devletin
menfaatlerine zarar vermektedir. Bu sebeple (lkeler, suca karsi ortak miicadele
ve ceza adaletinin gerceklesmesi amaciyla sug ve sucluyu da sinir 6tesinde adli
isbirligi yapmak suretiyle takip etmektedirler, etmeye calismaktadirlar.
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Bilindigi gibi“11 Eylul Olay1” terérizm tehdidinin, belirli bir bolgeyle ya da be-
lirli bir devletle sinirli olmadigini, diinya capinda etki ve sonuglar dogurabilecek
nitelikte oldugunu acik¢a ortaya koymustur. Terdristlerin ulusal sinirlari asan
hareketliligi, hedef Ulke disinda kalan diger Ulkelerde kaynak elde edebilme
imkanlari, internet gibi gelismis haberlesme araglarindan yararlanabilmeleri,
bu tehditle ulusal diizlemde degil, uluslararasi diizZlemde miicadele etmenin
gerekliligini ortaya koymaktadir.

Hukuki isbirliginin uluslararasi boyutta yapilmasi amaciyla Glkemizin de dahil
oldugu ikili ve cok tarafli uluslararasi sézlesmeler ve bunlarin uygulanmasina
iliskin uluslararasi araclar ve yapilar olusturulmustur. insanhigin tecriibelerinin
toplamini ve ortak aklini temsil eden s6zlesme ve kurumsal yapilar, ilgili tlkele-
re faydal girisimleri desteklemek, zararli olanlari ise engellemek adina ortak bir
platform saglamis bulunmaktadir.

Degerli katilimcilar, Adalet Bakanhgi olarak hukuk alaninda sorunlarin ¢6zi-
mi adina Uzerimize disen yikumlulikleri yerine getirmek kararliligindayiz.
Atilacak adimlari belirli bir program ¢ercevesinde yiiriitmek amaciyla yurt ici ve
yurt disi ayaklar bulunan bir proje hazirlamis bulunmaktayiz. Bugiin projenin
baslangi¢ asamasinda konunun kapsamini ¢cizmek ve birlikte yiriitecedimiz ca-
hismalarda isbirliginin temellerini atmak adina bir araya gelmis bulunmaktayiz.

Hukuki boyutuyla tiim bilesenler ve ilgi taraflar dikkate alindiginda tarafimiz-
ca konu uluslararasi diizeyde iki boliime ayrilarak analiz edilmektedir. Birinci
olarak, uluslararasi kuruluslar ile Glkemizin iliskileri cergevesinde takip edilecek
cahismalar; ikinci olarak, yargisal faaliyetler cercevesinde diger Ulkelerle ydiri-
tulecek adli yardimlasma faaliyetleri. Bunlar calismalarimizin iki ana unsurunu
olusturmaktadir. Bilinmesini isteriz ki, konu Bakanligimiz nezdinde oncelikler
arasinda yer almaktadir. Gereken calismalarin yapilmasi hassasiyetle takip edi-
lecek olup, maddi ve manevi her tiirli destek saglanacaktir. Proje kapsaminda
yuruttlecek bir kisim faaliyetlerin gerceklestiriimesi ise burada temsilcileri bu-
lunan Avrupa Ulkeleri ve Avrupa Birligi kurumlari ile yakin temasi gerektirmek-
tedir. Kendilerinin de bu calismada isbirliginin gelistirilmesi ve olumlu sonugla-
rin alinmasinda her tirli katkiyr saglayacagini inaniyoruz. Adalet Bakanhgi
olarak sinirasan orguitli sucla ve terore karsi miicadelede uluslararasi isbir-
liginin glclendirilmesi konusundaki ¢calismalarimizin sireklilik arz edecegi-
ni belirterek toplantinin hedefine ulasmasi temennisi ile tim katilimcilan
sayglyla selamliyorum.
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SINIRASAN ORGANIZE SUCA KARSI
ULUSLARARASI GiRiSiM PROJESI

Mustafa SABIT, (Daire Baskani, Uluslararasi Hukuk ve Dis iligkiler
Genel Miidiirliigii, Adalet Bakanhgi)

istirak ettigimiz program ve bu programin dahil oldugu projeye iliskin
genel bir kapsam ¢izmek ve bir kisim ayrintilari kisaca sizlerle paylasmak
istiyorum. Buglin seminer faaliyeti kapsaminda burada bulunuyoruz. Ancak
hazirladigimiz proje bir¢cok unsuru icermektedir. Burada hazir bulunan bir
kisim meslektaslarimizla daha gecen ay, 4-5 Ekim tarihinde, baslangi¢ ola-
rak bir calistay gerceklestirerek projenin genel kapsamini ve faaliyetlerini
ortaya koymaya calistik. Bu calistay sonucunda hazirlanan rapor ve eylem
planinin basliklarini kisaca 6zetleyecegim.

Oncelikle boyle bir projeye neden ihtiyac duydugumuz acik bir husustur.
Ozellikle uluslararasi alanda 11 Eyliil sonrasinda yeni konjonktiir olusmus,
uluslararasi kuruluslar ve AB Ulkeleri de dahil olmak Uzere tim Ulkelerin
terér konusunda daha da hassaslasmis olmasi, isbirligi acisindan bize ola-
naklar saglamaktadir. Biz de bu isbirligi ortamini degerlendirmek adina
bir proje hazirlamaya karar vermistik. Bu projeyi, Uluslararasi Hukuk Genel
Madurlugu olarak, gérev alanimiza uygun olarak iki ayak lzerine oturttuk.
Birinci ayad, uluslararasi kuruluslarla yapacagimiz faaliyetler, diger somut
adli yardimlagma faaliyetlerimizi daha etkin hale getirmek seklindedir. Ekim
ayinda calistay iki gruba ayrilarak calisma yapmustir. Bir grup uluslararasi is-
birligi Gizerinde, diger grup adli yardimlasma 6zelinde ¢alismistir.

Birinci grubun uluslararasi isbirligi basligr altinda hazirladigi tavsiyeleri
Ozetlemek istiyorum. Uluslararasi kuruluslar ile iligkilerin gelistirilmesi on-
celiklidir. Biz 6zellikle tim kuruluslarla iliskilerimizi gelistirmek istiyoruz. Bu
alanda o6zellikle Eurojust bizim icin ayri bir dneme sahiptir. Ayrica Avrupa
Konseyi biinyesinde, Codexter isimli bir alt komite bu konularda ¢alismak-
tadir. Birlesmis Milletlerin bircok komitesi terér konusunda ¢alismaktadir.
Bundan sonraki hedeflerimizde biz sadece toplantilara katilan degil de,
daha aktif tutum alarak talepleri olan, tilkemizde beraber faaliyetlerde bu-
lunmay! talep eden bir lGlke konumunda, daha aktif bir talep listesiyle bu
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kurumlarla iliskilerimiz gelistirmek istiyoruz. Bize ge¢miste de beraber pro-
jeler yapma adina bircok teklif gelmisti. Bu projelere biz daha yakin ve sicak
bir yaklasimda bulunmak istiyoruz.

Bir web sitesi kurulmasi bu éneriler icerisinde belki de en basitiydi. Onem-
li bir ihtiyaci karsilayacagini disiinliyoruz. Boyle bir web sitesini Uluslararasi
Hukuk ve Dis iliskiler Genel Miidiirliigirnde kurmus oldugumuz Uluslarara-
st Hukuk Arastirma Merkezi (UHAMER) isimli merkezin sitesinde bir bolim
olarak faaliyete gecirdik. Oncelikle de terér mevzuatimiz nedir, ulusal ve
uluslararasi mevzuatimiz, yargi kararlarimiz, bu konudaki uluslararasi kuru-
luslar ve diger Ulkelerin raporlar nelerdir, istatistikleri nelerdir? Tim bu ko-
nulardaki bilgilerin yayimlandidi bir site yayina ge¢mis diyebiliriz. Yarin bir
arkadasimiz o sitede ne olduguna iliskin sizlere kisa bir tanitim yapacaktir.

iki ay 6nce yaptigimiz calistayda terér mevzuatimizin analiz ve eksiklik-
ler; ana konumuz olmamasina ragmen orada bile en az bes kanunda ek-
siklikler olduguna dair gorusler ileri stirtilmusti. O zaman Kanunlar Genel
Mudurliagi'ne durumu arz ettik ve bu konuda Kanunlar Genel Mudurlagu
bir calisma yaparak mevzuatimizdaki eksiklikler tespit ederek bu konuda
bir tavsiye karari yapilacagina karar vermisti. Ayni sekilde Uluslararasi Hu-
kuk ve Dis iliskiler Genel Muiduirliigii olarak, bu alandaki uluslararasi sézles-
melerin mevzuatimiza getirecegdi hikiimlerin karsilastirilmasi amaciyla, bir
mukayeseli hukuk calismasi yapilmasina karar verdik.

Siniragan sug ve terér konusunda yargi makamlarimiza yardimci olmak
Uzere sorusturma usulleri rehberi hazirlanmasina karar verdik. Bu konuda
bize yon veren husus Avrupa Konseyi'nin yapmis oldugu bir calismaydi.
Ulkelere yonelik hazirladiklari sualnameler sonucunda topladiklari veriler
bazinda bir sorusturma usulleri rehberi hazirlamislar. Bu genel kapsamli ve
Avrupa Ulkelerini ilgilendiren bir rehber. Biz de bu rehberi terclime ettirip
ilgili birimler ve yargi birimlerinin katihmiyla Tiirkiye'ye 6zel kendi yargi ka-
rarlarimiz ve mevzuatimiz ¢ercevesinde, sorusturma usulleri rehberi yapil-
masi i¢in ¢alisma yapacadiz.

Yapilan son yasa degisikligiyle TMK savcilari yaninda diger savcilarimiza
da gorev diismektedir. Dolayisiyla 6rgiitli suclar konusunda egitim ihtiya-
c1 0ne ¢ikmaktadir. Bu konuda Tirkiye Adalet Akademisi bir insiyatif alarak
hem hizmet ici hem de hizmet 6ncesi olarak sinirasan organize sug ve teror
konusunda bir egitim modull olusturulmasi calismalarina baslayabilecek-
lerini belirtmislerdir.
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Gecgmiste Roj ve Med TV konusunda calismalarimiz oldu. Kismen basari
da elde edildi. Oncelikle burada yapilmis dogru hamleler nelerdi? Bunla-
rin tespiti bundan sonra gerektigi takdirde ayni basarli yontemlerin kul-
lanilmasi agisindan 6nem tasimaktadir. Zira, terér medyasi baska Ulkelere
yayllma konusunda temayul gostermektedir. Bunlar hakkinda yapilabilecek
hamleler konusunda ilgili birimlerle bir strateji toplantisi yapilmasi ve rapor
hazirlanmasina karar verilmistir.

Sinirasan sug ve terdr konusunda TAIEX enstriimanlarinin kullanilmasi
konusunda, ilk olarak bugiin bir seminer yaptik, ancak bundan sonra ge-
rek rehberlerin olusturulmasinda gerek diger calismalarimizda Avrupa'daki
uzmanlarin da katkilarinin saglanabilmesi amaciyla uzman daveti de dahil
olmak tizere basvurularda bulunacagiz. Bugiin burada sunum yapilacak her
bir konu tek basina seminer konusu olabilecek boyuttadir. Bundan sonraki
seminerlerimiz TAIEX enstrimanlari veya Bakanlik imkanlari vasitasiyla de-
vam edecektir.

Konunun 6nemi ve ihtiyaclar, bu alanda daha genel bir yaklasim sergilen-
mesi ve daha kapsamli projeler yapilmasini gerekli kilmaktadir. Bu amacla
sinirasan suc ve terdr konusunda yapilacak faaliyetlerin, Avrupa Birligi IPA
projesi ile hazirlanmasi konusunda Avrupa Birligi Genel Midurligimiz ile
gorus birligine vardik. Sevindirici olan husus sudur ki, Avrupa Birligi yetkili-
leri de boyle bir projeye sicak bakmakta ve destek s6zli vermektedirler. Tabi
IPA projesine basvuru ve projenin onaylanmasi iki tc yillik bir stirec. Biz o ta-
rihe kadar calismalarimizi daha kisa vadeli fonlar bulmak veya tikandigimiz
durumda Bakanlik imkanlarini devreye sokmak suretiyle devam ettirecegiz.

Diger Ulkelerle ikili projeler gelistirilmesi konusunu da degerlendiriyoruz.
Sinirasan orguitli suc ve teror konularinda bizim gibi muzdarip Ulkelerle is-
birligimizi genisletebiliriz. Bu Ulkelerle bilgi paylasimi yapabiliriz. Bu konuda
BM'nin de katki saglayabilecedini dlslinliyoruz. Pakistan, Sudan ve Yemen
gibi Ulkelerle teror konusunda isbirligi icin calismalarimiza baslamis bulun-
maktayiz.

Son olarak, Ulkemizin terér konusunda geldigi noktay1 gosterecek, konu-
ya hukuki bir bakis acisi getirecek rapor hazirlanmasi ihtiyacindan bahset-
mek istiyorum. Uluslararasi kuruluslar nezdinde toplantilara katildigimizda
teror konusunda hukuki arglimanlarimizin ne oldugu hususunda ve kendi
davamizi hukuki acidan savunmamiza zemin olusturacak nitelikte bir rapo-
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ra ihtiyac duyulmaktadir. Ozellikle Eurojust toplantilarina katilacagimizda
mesela Alman meslektasimiz séyle bir husus belirtmisti; “PKK, 6zellikle AB
terdr listesinde yer aliyor. Ancak uygulamacilar bu listeler ile bagli degiller.
Ozellikle hakimler ve savcilarin kisisel gérisleri farkl sekilde oluyor”. Bu ne-
denle 6zellikle Avrupa'daki hukuk kamuoyuna, bizim hukuki argiimanlari-
mizin bir sekilde aktarilmasi gerekiyor. Su ana kadar disariya bakis acimiz
kendi meselemizi anlatisimiz icisleri Bakanligimizin diizenledigi polisiye
raporlarla yapiimistir. Bu konuda Icisleri Bakanhgi giizel calismalar gercek-
lestirmistir. Ayni sekilde Adalet Bakanligi olarak biz de hukuki arglimanla-
rimizi iceren bir raporlama yapmaliyiz. Yargi kararlarinda PKK kararlari na-
sil delillendirilmis ve nitelendirilmis, bunlarin bir rapor icinde Avrupa’nin
nezdine sunulmasi gerekiyor. Sadece kendi yargi kararlarimiza degil, ayni
sekilde Avrupa'da PKK hakkinda verilmis pek ¢cok mahk(miyet karari var.
Bunlarin da degerlendirilmesi ve analiz edilmesi yararh olacaktir. Bu sekilde
hazirlanacak rapor kamuoyunun ikna edilmesinin 6tesinde pratik acidan da
gereklidir. Bu sekilde hazirlanan bir rapor tlkemizin iade taleplerine ek yapi-
labilecegi gibi, mahkemelerimiz de kararlarinda bu raporu dayanak olarak
kullanabileceklerdir.

Adli yardimlagsma alaninda ise malumunuz, genellikle Avrupali Glkeleri-
nin bizim iade taleplerimize olumlu cevap vermedikleri konusunda yaygin
bir kanaat var. Bizim ¢ok sayida iade talebimiz ve bunlara iliskin bircok ret
var. Bu red sebeplerinin oncelikle tasnif edilmesi gerekir. Clinkii uygulayi-
a olarak 6nimuze gelen dosyalardan edindigimiz tecribeye dayanarak
ifade etmek gerekirse, bir kisim retlerde muhatap Avrupa Ulkelerinin hakli
oldugu goériliiyor. Ozellikle taleplerimizin ve olaylarin nitelendirilmesi ko-
nusunda eksikliklerimiz bulunmaktadir. Ancak bazi hususlarda muhatapla-
rimiz esasen siyasi nedenlere dayali olarak reddedilebiliyor. En azindan bi-
zim yapacagimiz bu tasnif ¢calismasi sonucunda Avrupali muhataplarimizla
gorismelerde hangi temelde hareket edebilecegimizi, taleplerimizin hak-
hihk derecesini de gérme sansini yakalayacagiz. Bu konuda onlarla karsihkli
gorismeyi ve onlarin goruslerini de almak istiyoruz.

Yine bu adli yardimlasma temelinde Eurojust’da 27 tane AB Uiye lkesi
bulunmaktadir ve orada koordinasyon toplantilar altinda bir cok konuyu
tartisma imkani bulunmaktadir. Biz de Eurojust'da 27 ulkenin katilmiyla
2013 yih icinde bir toplanti diisiinmekteyiz. Bu konuda olumlu cevap da
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aldik. Ayni sekilde interpol bizim icin dnemli bir kurulus. Kirmizi biilten ko-
nusunda sikintilar yasamaktayiz. Bu konuda da bir gorus birligine ulasmak
istiyoruz. Yarin arkadaslarimiz bu konuda sunum yapacak. Ceza istinabe ve
iade konularinda, terore iliskin olarak 6zel bir talepname hazirladik. Sinira-
san orgutlu suclar, uyusturucu ve insan kacakgiligi ve benzer hususlarda da
calismalar devam etmektedir.

UYAP’ta adli yardimlasma diye bir projemiz var. Kisa bir siire sonra adli
makamlarimiz adli yardimlagmanin tiim araglarina UYAP vasitasiyla ulasa-
bilecektir.

Yeni adli yardimlasma araclari sunan CIKAYAS'a Ek bir Protokol var. Burada
video konferansa dahil, dogrudan adli yardimlasma, sinirasan sicak takip ve
ortak calisma timleri gibi yeni araclar bulunmaktadir. Ornegin birkac ulkeyi
ilgilendiren bir sug varsa hep beraber o Ulkelerin temsilcileri, mesela 4 tlke
varsa bu 4 Ulke bir ortak calisma timi olusturarak, bu 4 Ulkede sorusturma
yuritecek sekilde bir arag elde eder. Bize genis imkanlar saglayacak bu arac-
larin mevzuatimiza kazandirilmasi icin ¢alisiilmaktadir.

Keza Eurojust ile bir anlasma imzaladigimiz takdirde, biz Eurojust'dan
toplanti talep eden bir Glke konumuna gelecegiz. Bizim yargi makamlari-
mizin da karsilastiklari davalarin takibini yapmak ve orada meslektaslariyla
irtibatlarini saglamak amaciyla Eurojust imkanlarindan faydalanabilecegiz.
Mesela gecenlerde Belcika'da bir adam oldirme davasina iliskin Belcika
temsilcileri bizimle gorismek istediklerini sdylediler. Biz buradan iki kisi

Eurojust’a gittik. Orada karsi karsiya geldigimizde bircok davanin ¢oziile-
bilecegini gorduik.

Bahsettigim Uzere sinirasan 6rgitli sug ve terér konusunda biz calismala-
rimizi uluslararasi ve ikili isbirliginin gliclendirilmesi ve adli yardimlasmanin
etkinliginin arttinlmasi olmak tzere iki ayak Uzerinde surdirecegiz. Tabiki
bu yasayan bir proje. Calistay yaptik, bundan belirli sonuclar cikti. Yeni ca-
hstayda yapilabilecek yeni faaliyetler bulundugu takdirde bunlar projeye
eklemek suretiyle, gerekirse Bakanlik imkanlari gerekirse Avrupa Birligi im-
kanlari gerekirse TIKA, Birlesmis Milletler fonlarini kullanarak yolumuza de-
vam edecegiz.

Katiliminiz ve ilginiz icin tesekkir ederim.
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ORGUTLU SUC VE TEROR TANIMLARI

Yilmaz PARILTI, (Yargitay Savcisi, Yargitay Cumhuriyet Bagsavciligi)

Ben Yargitay Bassavciligi adina sunumumda, 6rgitli sug ve terér tanim-
larindan ziyade, terorizme 6ncelikle uluslararasi bakis, daha sonra i¢c hukuk
dizeyinde genel cercevede degerlendirmeye calisacagim. Bunun uluslara-
rasi boyutunun cok yogun bir sekilde tartismali olmasi da bazi tanimlarin
her tarafta gecerli olmadigi gibi bir sonu¢ dogurmaktadir.

Oncelikle konumuza érgiit bazinda basliyorum. Orgiitlii suc uluslararasi
diizeyde, “Belirli bir grup insanin bilingli olarak belirli bir slire yasa disi ey-
lemlerde isbirligi yapmak Uzere karar vermeleri, gorevleri kendi aralarinda
bolerek, cogunlukla modern alt yapi sistemlerini kullanarak, mimkdn oldu-
gu kadar cabuk, biiyiik karlar elde etmek amacini gliden sug bicimi” seklin-
de kabul gérmektedir. Bu tanima gore, yedi 6zellikten en az besi var ise, bu
suc 6rgltld suctur.

Bunlar;

1- Haksiz kazang saglamak (izere bir araya gelmis ve aralarinda is bolimu
iliskisi bulunan hiyerarsik bir yapinin varlig,

2- Suctan elde edilen kazancin varligi,

3- Suc aktivitesi konusunda bir strekliligin olmasi,
4- Bir yaptirim sisteminin olmasi,

5- Siddet, tehdit gibi yontemlerin kullaniimasi,

6- Kamuya ve 6zel sektére niifuz edilmesi,

7- Elde edilen kara paranin aklanmasidir.

ic hukukumuzda da bu yedi unsurun besinin bulunmasi halinde, bir
olusuma organize su¢ demek mimkunddr.

Avrupa Birligi raporunda ise,

1- ikiden fazla kisinin olmasi,

2- Gorev dagilimi,

3- Uzun siire belirli olmayan zamanda faaliyet gostermesi,

4- Belirli bir disiplin ve kontrol altinda faaliyet,

16



5- Onemli suclarin faaliyetleri olmalari,

6- Uluslararasi seviyede faaliyet gostermeleri,

7- Siddet ve sindirmenin diger yollarina basvurmalari,

8-Ticari yapilari kullanmalari,

9- Kara para aklamalari,

10- Etkilerini siyaset, medya, kamu yonetimi ya da ekonomik alanda gostermeleri,

11- Kazang ve gli¢ elde etme cabalari,

sartlarindan en az altisi bulunan bir yapilanma, sinirasan organize sug ola-
rak uluslararasi diizeyde kabul edilmektedir.

Yine 6rgtlu suclarda, silahli teror 6rgitleri de 6rgiitli sucun bir parcasi
oldugundan bunlar birbirine cok benzesmekle birlikte, bunlarin farkliliklari
da vardir.

Farkhhklar agisindan terérist faaliyetlerin motive olma noktalari, belirgin
bir ideoloji ve politik amaci olusturmaktadir. Terdrist 6rgut, bir bolgede
siddet kullanarak ideolojik ve politik durumu degistirmek amacini gtitmek-
tedir. Sug orgutleri, merkezi goris ve inan¢tan hareket etmektense, yasal
ya da yasa disi pazarlarda daha buyik 6lcliide pay sahibi olma icerisinde-
dir. Sug 6rgutlerinin amaclari daha ziyade kar elde etmektir. Sug 6rgutleri-
nin genellikle islemis olduklar suglari reddettigi, karismis oldugu olaylari
halktan gizlemeye calistiklari, bunu bir savunma araci olarak kullandiklar
gorilmektedir. Halk nazarinda saygin bir goriintiiye sahip olma onlar i¢in
onemlidir. Organize suclarda, 6rgit, kendine ve faaliyetlerine devletin dik-
katini cekmek istemez. Organize sug yani adi 6rgitin, silahli teror 6rgiitiine
benzeyen noktalari da mutlaka vardir. Clinku temel yapilar icinde hepsi 6r-
gUtld suctur.

Benzer 6zelliklerine de kisaca bakarsak; iki su¢ grubu da 6rgitli yapidadir.
Gizli ve genellikle yer alti teskilatlanmalariyla yer alti faaliyetleri stirdtrirler.
Organize sug ve teror orgltlerinde is bolim vardir. Terdr orgutlerinin bin-
lerce terér sempatizani bulunmasina ragmen, aktif Giye sayisi cok diisiik se-
viyededir ve organize su¢ gruplarindan daha siki drguitlenmislerdir. Her iki
su¢ grubunun yapilanmasinda da bireyselligin 6tesinde grup kontroli ol-
dukca gicliidiir. iki suc grubunda da disiplini saglayacak etkin mekanizma-
lar vardir. Herkesin bildigi gibi yanlis yapan, 6rgit icinde infaz edilmektedir.
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Bu uluslararasi bakistan sonra ic hukukumuza kisaca bakacak olur isek;
Ceza yasamizda orgut kurma sucu, topluma karsi suclar bélimiinde diizen-
lenmistir ve TCK'nin 220. madde ile de 6rgiitin tanimi yapilmaksizin sug
islemek icin orgit kurma diye tabir edilmistir. Bu suclar siklikla toplum ve
devlet diizenini zayiflatan fiiller olarak karsimiza cikar. Kisiler sug islerken
daha gucli olmak icin 6rgut kurmakta, ardindan bu suclari islemektedirler.
Orguitli suclar her tiirlii suc acisindan gecerli olmakla birlikte daha ziyade
cikar amachi suclar, terdr suclar itibariyle gerceklesmektedir. Ornegin ceza
yasamizda bircok konu tanimlanmigken, 6rgiitiin tanimina yer verilmemis-
tir. Buradaki amag, 6rgitlerin 6nlem almamasi ve miicadelede zafiyet olus-
mamasi i¢indir. Suc islemek icin bir 6rgutiin olusturulmasi toplum icinde
kacinilmaz bir endiseye ve kamu diizeninin bozulmasina yol acacaktir. Yasa
basit bir birlesmeyi degil, daha ziyade siki bir birlesmeyi orgtit olarak kabul
etmektedir. Yine yasamiza gore 6rgiit mensubu deyisinden, bir sug¢ 6rgliti-
nl kuran, yoneten, orgute katilan ve 6rgit adina digerleriyle beraber veya
tek basina suc isleyen, érgiite yardim eden kisi anlasilmaktadir. Orgiitte sii-
reklilik, sucun olusmasinin temel unsurudur. Sug islemek icin bir araya gel-
me iradesinin olusmasiyla bu su¢ olusmakta, bundan sonraki safhalar da
mitemadi su¢ olarak devam etmektedir. Burada hazirlik hareketleri olasi
tehlikeyi 6nlemek icin cezalandirnldiginda bu suca tesebbiis disiinilemez.
Orgiitli suc ile istirak halindeki su¢ cogu zaman karistirilmaktadir. Suca isti-
rakte serikler arasinda anlasmaya konu olan sug veya suclar net bir sekilde
belirlenmistir. Kararlastirilan sug islendikten sonra anlasma sona erer. Fakat
ceza yasamizin 220. maddesindeki suclarda ise orglitsel bag devam eder.
Ayrica istirakte, icra hareketlerine gecilmeden istirak kurallari uygulanmaz
iken orgtli suclarda bu su¢ tamamlanmis kabul edilmektedir. Bu durumda
orgltll sug ile adi istiraki birbirinden ayirmak icin devamhlik, birden faz-
la olma, taaddiit, stireklilik istimrar sayilabilir. Orgiitlii su¢larda TCK'nin 40.
maddesindeki baghlik kurali, TCK'nin 44. maddesindeki fikri ictima kaydi-
na uygulanmayacak. Orgiitiin amaci dogrultusunda suc islenmesi halinde
hem bu suctan hem de drgtt olusturmaktan gercek ictima kurallarina gore
ayri ayri ceza verilecektir.

Yargitay kararlari bir 6rgitun varhginin kabul edilebilmesi igin gesitli 6l-
cutler ortaya koymustur.
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Bunlar;
1- Uye sayisinin en az tic olmasi,

2- Uyeler arasinda soyut birlesme degil gevsek de olsa hiyerarsik
birlesmenin olmasi,

3- Devamlilik gostermesi,
4- Uye sayisl,
5- Arag ve gereclerin amaclanan suclari islemeye elverisli bulunmasidir.

Bunlarin olmamasi halinde sadece U¢ten fazla kisinin olmasi sucun istirak
halinde islendigini kabul etmeyi gerektirmektedir.

Silahl ter6r orgutleri agisindan ise, Yargitay'in bir kararinda, devletin bir-
ligi ve Ulke butiinligini bozmak icin amaglanan sucun islenmesinde liye-
lerin 6rgltsel baghhgi kavramindan, sucun llke genelinde organik bitln-
[Glik amaci gerceklestirme tehlikesi yaratabilecek nitelikte olmasi gerektigi
belirtilmistir.

Peki 6rgutll suclari karsilastirmada mukayeseli hukukta nasil bir deger-
lendirme yapilmaktadir?

italyan ceza yasasinda, bu sucun en az bes kisi tarafindan islenmesi mec-
buri kilinmisken; 6rgitlerin glcli olmasindan sonra bu sayiy Uge indir-
mislerdir. Yine italya’nin bazi bélgelerinde mal ve sahsa karsi ciiriimlerde
sadece 6rgit sucu kabul edilirken, yine Toskono Kanunu da aleyhine ci-
rimlerde 6rgiitiin varligr kabul edilmektedir. Fransiz Kanununda ise asgari
bir kisi sayisi belirtilmemistir. Bazi yabanci kanunlarda ise sayi gosterilme-
mistir, mesela Kiiba, Romanya. Bazilari Gi¢ ya da dort kisi, Arjantin, Avustur-
ya, italya; bazilar da dért kisi, Brezilya; bizdeki gibi tic kisiyi yeterli géren
Hollanda Kanununu 6rnek gosterebiliriz. Tiirk Ceza Yasasi, U¢ ya da Ucten
fazla kisinin birbirinden destek alarak topluluk yaratmalari miimkin oldugu
icin bu sayinin kabull yerindedir. Bu sucun faili kim olabilir? Bu sucun faili
ceza ehliyetine ve sorumlu sahip her kisi olabilir. Sucun tamamlanabilmesi
icin Once 6rglitiin meydana gelmesi gerekir. Bunun da bir birlesme olacagi
asikardir. Bu sucun maddi unsuru ise, sug isleme 6rgtitii amaci olusturmak,
kurulmus 6rgiite katilmak ve sug islemek icin iradelerin bir araya gelmesidir.
Amaclanan suglarin islenip islenmemesi sucun olusmasi acisindan dnemli
degildir. Orgiit Giyelerinin bir toplanti yapmalari hatta birbirlerini tanimalari
zaruri degildir. Orguitiin seklinin de dnemi yoktur. Orgiitiin az devam etmis
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olmasi da bu eylemi su¢ olmaktan ¢ikarmaz. TCK'nin 220. maddesi tamam-
layici hikiim olup; kanunda belli mesru olmayan maksatlar icin kurulmayi
suc saydigi hallerde TCK'nin 227. maddesi degil, bu suca iliskin madde uy-
gulanmaktadir. Bu sucun manevi unsuru ne olabilir? Bu sucun manevi un-
suru Ozel kasittir. Faillerin sug islemek amaciyla bilerek ve isteyerek birlesmis
olmalari gerekir. Dustince ve eylemlerindeki strreklilik ve planli ortakhkta
kararlilik sergilemeleri gerekir. Ogretide bu sucun genel kasitla islenebile-
cegi de belirtiimektedir. Bilindigi gibi, bu sucun taksirle islenmesi mimkiin
degildir. Kisiler kime karsi nerede ne zaman islenecegi belli olmayan bir ta-
kim suglar islemektedirler. Bu nedenle dogrudan kasit gerekir, olasi kasitla
bu sucg islenemez.

Orgutli suclarin yaptirimi temel cerceve olarak TCK'nin 220. maddesinde
acikca gosterilmis olup;

-Devletin Birligini ve Ulke Bitiinligiinii Bozma,

-Diismanla isbirligi Yapmak,

-Devlete Karsi Savasa Tahrik,

-Temel Milli Yararlara Karsi Faaliyette Bulunmak icin Yarar Saglama,
-Yabanci Devlet Aleyhine Asker Toplama,

-Askeri Tesisleri Tahrip ve Diisman Askeri Hareketleri Yararina Anlasma,
-Diisman Devlete Maddi ve Mali Yardim,

-Anayasayi ihlal,

-Cumhurbaskanina Suikast ve Fiili Saldiri,

-Yasama Organina Karsi Sug

-Hlkiimete Karsi Sug

-Tiirkiye Cumhuriyeti Hiikiimetine Karsi Silahli isyan

Suclarinin islenmesi icin silahli terér 6rgita kurulursa - silahli terér 6rgati
kabul edilmekte ve islenen suclar terér sucu olarak kabul edilmektedir. Bu
orgitler TCK'nin 314. maddesi geregince cezalandirilmaktadir.

Ayni suclar islemek icin 6rgit olmaksizin elverisli vasita ile iki veya daha
fazla kisinin anlasmasi (istirak iradesi) halinde, TCK'nin 316. maddesindeki
suc olusacaktir. Burada istirakte hazirlik hareketinin cezalandiriimayacadi-
nin istisnasi suc olarak kabul edilmistir.
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Orgit tiyesi olmamakla beraber, érgiite yardim eden érgiit adina suc isle-
yen kisiler 6rgut Uyesi gibi cezalandiriimakta iken, 6352 sayili yasa ile 6rgut
adina suc isleyen ve yardim edenlere ceza indirimine gidilmistir. Orgit adI-
na su¢ islenmesinde, islenen sucun ceza yasalarinda sug olarak tanimlanan
eylem olmasi zorunlu iken, 6rglte yardimin kanunlarda sug olmasi zorunlu
degildir. Ornegin, Medeni Hukuktan dogan bir hal bile érgiite yardim olarak
suctur. Ornegin, esyayi nakletme, hasta ise tedavisini yapma, yiyecek ver-
me ve benzeri gibi bu suclarda giivenlik tedbiri ve pismanlik ne olabilir?
Yasamizda hapis cezasina mahkumiyet halinde TCK’'nin 53. maddesine gore
glvenlik tedbiri verilmektedir. Bazi durumlarda glivenlik tedbiri hakimin
takdirine baghdir. Ancak 6rgitli suglarda hakimin takdiri bertaraf edilerek
TCK'nin 58. maddesine gore glivenlik tedbiri zorunlu kilinmistir. Eski 765
sayili Tirk Ceza Kanunumuzda bu suglarda pismanlik gdsteren 6rguitiin da-
gilmasina iliskin bilgi verenlerde cezaya indirim ya da cezasizlik hali 6ngo6-
rdlmustir. Yeni TCK'nin 221. maddesinde etkin pismanlik adi altinda benzer
diizenleme vardir. Bu uygulama yine diinyada Fransa ve Belcika yasalarinda
da bulunmaktadir.

Terorizm ve teror tanimlarina kisaca bakacak olursak politik nedenlerle
uluslararasi bir tanimi yapilamayan terérizm, biiytik capli korku veren birey-
lerde yilginlik yaratan bir eylem durumu olup, terérizmi siyasal amaclar icin
mevcut durumu yasa disi yollardan degistirmek amaciyla 6rgtld, sistemli,
surekli teror eylemlerini kullanmayi bir ydntem olarak benimseme durumu-
dur. Avrupa Konseyi Teror Sozlesmesi'nde terdrizm, 6ziinde var olan haksiz
gerekgelerle bir toplumu, bir hiikimeti ve uluslararasi bir kurulusu herhan-
gi bir seyi yapmaya zorlama veya bir Ulkenin veya uluslararasi kurulusun
anayasal ve ekonomik alanlardaki temel yapisini ciddi olarak sarsmak ola-
rak tanimlanmistir. TerOrist grup, teror faaliyetlerini gerceklestiren gruplara
verilen isimdir. Terorist ise genellikle terér eylemlerinde bulunan grubun
mensuplarini ifade eder.

Terdrizm olgusuna bakacak olursak; insanlik tarihinden bu yana var olan
terérizm yerel degil kiiresel bir tehdittir. Amaci ve basvurulan yontemi ne
olursa olsun teroriin her turlt eylemi hukukca himaye gérmesi mimkdin
degildir. Masum insanlarin katledilmesini hedefleyen teror eylemleri birer
insanlik sucudur. Glinimuzde teror érgutleri teknolojinin ve agik toplumun
sundugu imkanlardan yararlanarak daha seri ve kiiclik hiicreler seklinde ha-
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reket edebilecek hale gelmistir. Terérizm artan olclde sivilleri hedef almistir.
Sinirasan Orgutli sug gruplanyla teror 6rgitlerinin iligkileri cok siklagmistir.
Teroruin finansmani daha 6nce goriilmeyen yasal ve yari yasal araclari kul-
lanmaya baslanmistir.

Uluslararasi bir sistemde bir genel gecer terérizmin tanimi i¢in bes un-
surun varligi sart kosulmustur. Bunlar, terérizm orgutli bir grup tarafindan
gerceklestirilen siddet tehdidi ya da siddet hareketidir. Tek kisinin kendi
basina yaptigi hareket terérizm sayilmamaktadir. Terérizm, tanimlanmis bir
disman nezdinde ya da toplumun belli bir kesiminde korku yaratmay:i he-
defler. Korku, terorizmin bir yan Griinl degil istenen amacidir. Terérizmin
politik bir dogasi oldugundan genellikle istege baghdir. Bu ylizden ter6-
ristler, hedeflerini cogunlukla vermek istedikleri mesajlar dikkat ¢ekerek
yapmaktadirlar. Terérizmin nihai hedefi, rakiplerini yok etme olsa da, cogu
zaman, dismanlarinin direnclerini kirarak taleplerini kabul ettirmeye zorla-
maktir.

Bu uluslararasi degerlendirmeden sonra i¢ hukukumuza tekrar dénecek
olursak, bilindigi tizere i¢c hukukta Terorle Miicadele Yasasinin 1. maddesin-
de, teror, cebir, siddet ve korku yontemleriyle Anayasada belirtilen Cum-
huriyetin temel niteliklerini degistirme, llkenin bolinmez butinligini
parcalama olarak tanimlanmistir. Bu tanim, Avrupa Konseyinin terdrizm ta-
nimindan daha dar kapsamli olup, devlet tizel kisiligini koruma hedeflidir.
Daha kisitlayicidir, bu nedenle degistirilmesinde ya da kaldirilmasinda yarar
vardir. Fransiz Hukukunda oldugu gibi ceza yazilarini diizenlemesi yeterli-
dir. Terérle Miicadele Yasasi'nin 3. ve 4. maddesinde teror suclarinin neleri
kapsadiginin belirtilmesiyle yetinilmesi yeterli olacaktir. Terérizmin 6nlen-
mesi icin ¢cok yogun uluslararasi ¢cabalarin gerceklestirildigi de hepimizin
bilgisindedir. Bu kapsamda, Birlesmis Milletler ve Avrupa Konseyi Sozles-
meleri yirirlige konulmustur. Birlesmis Milletler diizeyinde daha ziyade
Ucak Kagirma, Ucgaklara El Koyma, Rehin Alma, Nikleer madde Tasima, De-
niz Ve Kita Sahanhgi Eylemleri, Plastik Patlayici maddeler, Terérist Bombala-
rin Onlenmesi, Terérizmin Finansmani ve Niikleer Terérizmin Onlenmesine
iliskin S6zlesmeler 6ne cikar iken, Avrupa Konseyi Teftisciligin Onlenmesine
iliskin Sézlesme ve 2005 tarihli Terdrizmin Onlenmesi Sézlesmesi, Avrupa
Konseyi'nde s6z edilebilir.
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ic hukukumuzda yogun terdr olaylarinin kisaca bir degerlendirmesi soy-
ledir: PKK KONGRAGEL, KADEK, KCK tlkemizde en siddetli teror eylemlerine
basvuran silahli teror 6rgitl oldudu, Yargitay kararlarimizin isiginda dev-
letin varhgini ya da butinligini 6ncelikle Anayasada teminat altina alan
degerlere, devletin Ulkesiyle milletiyle bolinmez bitlinliginl, Anayasanin
14. maddesinde yer alan hak ve d6zgurliklerin devletin Ulkesiyle milletiyle
bolinmez bitunligini bozmak amaciyla kullanamayacadi hikim altina
alinmis iken; PKK teror 6rgitinin Tirkiye topraklarindan bir kismi tizerinde
etnik kdkene dayali olarak bir devlet kurmak amacina ulasmak icin, dnce-
likle Gilke topraklarinin belli bir kisminda vatandaslarina egemen olan Tiirk
devleti tarafindan somuraldiga ve haklarinin kisitlandigi hususunda inan-
dirdiklan kisileri 6rgutleyerek bu amaca yonelik eylemlere katiimak suretiy-
le yogun bir teror faaliyeti icinde olundugu kesin olarak ictihat olunmustur.
Uluslararasi diizeyde PKK 2002 yilinda diger kodlari olan KADEK KONGRA-
GEL ile birlikte Avrupa Birliginin teror orgutleri ve kuruluslar listesine alin-
mis, 28 Haziran 2007 tarihinden ise bazi silahli eylemleri PKK tarafindan tst-
lenilen TAK, KURDISTAN OZGURLUK SAHINLERI de séz konusu listeye dahil
edilmistir. Ote yandan, terér érgiitii ve érgiit mensubu toplam 8 kisi, ABD
tarafindan Yabanci Narkotik Ceteleri Belirleme Yasasi cercevesinde yapti-
rimlar uygulanan uyusturucu kacakeiligi listesine alinmistir. TAK'in da dahil
oldugu bu listeye ayrica Subat 2009 tarihinde terér érgiitii PKK'nin iran kolu
olan PEJAK da alinmistir. PKK benzer sekilde ulusal diizeyde terérist listesi
bulunan bircok Ulke tarafindan da terorist 6rgiit olarak tanimlanarak liste-
lenmistir. Europol tarafindan hazirlanan Avrupa Birligi Terérizm Durum ve
Eylem raporunda, PKK, ayrilik¢i terérizm boliminde yer almakta. Bunun
uluslararasi diizeyde taninmasini saglamak icin Avrupa Ulkelerinde hicbir
teror saldirisi diizenlemedigini vurgulamistir. Ayrica terér orgutiiniin AB
Uyesi olan Ulkelere organize sug ve terérizmin finansmani faaliyetleri baki-
mindan tehlike yarattigi ciddiyeti ayrica vurgulanmistir.

Orgiitlerin ve organize suclarin, silahli terér 6érgitlerinin kamu barisini
ciddi sekilde bozmasi karsisinda, toplumun her kesiminin mutlak sekilde
terér magduru oldugu, toplumda Umitsizlik olusmasinda halkin terériin
yasaminda bir ceza, kotu bir kader alin yazisi olmadigi, hukuken etkin bir
sekilde masumlarin korundugunun ortaya konulmasi dileklerimle hepinize
saygilar sunuyorum.

Tesekklir ederim.
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KAYNAKCA

1-Yargitay Ceza Genel Kurulu Kararlari
2-Yargitay 8. 9. ve 10.Ceza Dairesi Kararlari
3-Yargitay Bassavciligi-Teblignameler
4-UYAP (Ulusal Yargi Adi Projesi)

5-T.C Disisleri Bakanligi (web)

6-1.C Emniyet Genel Mid(irliigli (web)
7-Prof. Dr. izzet Ozgenc¢ (Ceza Hukuku-Gazi Serhi)
8-Ideal Hukuk (web)

9-Omer Ersoy (web-EMG-Arastirmaci)
10-Adalet Bakanligi (web)

11-Hasan Dursun (TBB Dergisi-2003)
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SIBERTEROR

Murat GUNESTAS, (Emniyet Amiri, Bilisim Suclariyla Miicadele Daire
Baskanligi, Emniyet Genel Miidiirliigii)

Emniyet Genel Muduarligu, Bilisim  Suclanyla Miicadele Daire
Baskanlhigi'ndan katiliyorum. Bilhassa konunun bilisim suclari tarafindan
nasil gerceklestigi ve bunun terérizme nasil alet oldugu noktasinda konu-
sacagim.

Teror departmanimizin bu konuda calismalari zaten mevcut. Bu konuy-
la ilgili isbirligi ihtiyacini vurgulayacagim. Sunumumda bazi kavramlardan
bahsetmek istiyorum. Siber suclarla ilgili kategori yapmak, saldirilarla ilgili
diinyadan ve Turkiye'den bazi 6rnekler vermek istiyorum. Siber suclarla ilgili
ulusal ve uluslararasi alanda nasil, ne tarz organizasyonlar var? Bunlara ne
tarz cevaplar veriyoruz? sorusturma kanallarimiz neler ve hangi teknikler
daha cok kullaniliyor? Bu konudaki problemler neler? Bunlardan bahset-
mek istiyorum.

Siber suclarda motivasyon genelde mali motivasyon, kredi karti dolan-
dinciligy, cocuk istismari, online kumar, bilisim altyapilarina saldirilar, viris-
ler, e-mail kullanimi vb. sekillerde gerceklesiyor. Siber saldirilarin 6zellikle
zararl yazilimlarin organize kullanilmasi ile gerceklestirildigini séylemek
muimkiin. Neden siber tercih ediliyor? Clinkli mthis bir hiz saghyor. Bu
saldinlari diizenleyenler icin gizlilik saghyor, gtiven sagliyor. Bundan dolayi
tercih ediliyor. Katlanarak bu saldirilar artiyor. Ozellikle internet tizerinden
kullanimlara siber diyoruz. Boyle bir algi olustugundan, bilgisayar aglar
tarafindan yapilan aktivite olarak tanimlaniyor. Aslinda siber tanimini, her
tlrlG elektronik cihazlarin kullanimiyla yapilan aktivite olarak ifade edebili-
riz. Siber terdrizmi, bilgisayar aglar olmadan ve elektronik aletler olmadan
yapilamayacak saldirilar olarak da degerlendirebiliriz. Ben bunu bu sekilde
tanimliyorum. Teknik olarak siber suclari biz bu sekilde degerlendiriyoruz.
Siber suclarla ilgili kavramlara bakildiginda siber terorizmle savasilir mi, yok-
sa sorusturulur, kovusturulur mu? Bu konulara girmeyecegim. Bunu burada
tartisamayiz. Ben bununla ilgili savas dustintliyorsa, NATO’nun bu konuda
cahsmalari var, bu tir degerlendirmeleri var, karsidaki hedefin gizli olmasi
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nedeniyle bunun o kadar da kolay olmadigi, daha 6ncesinde de belirtti-
gim gibi siber sucun tespiti, bu alandaki gizliligin buna imkan saglamamasi
noktasinda zorluklar var. Diger bir sorun da, sorusturma ve kovusturmada
yasanan zorluklardir. Bu program da bu hususun ruhunu isaret etmesi, si-
nirasan Ozelligini isaret etmesi acisindan dnem arz etmektedir. Bu konular-
daki sorusturma ve kovusturmadaki etkilerini ve nedenlerini teknik olarak
gorecegiz.

Teroristlerin siber alani kullanmasina iliskin basitce 6rnek verecek olursak,
onlar bitin ag protokollerini kullaniyorlar. Internet tzerindeki sunuculari
kullaniyorlar. Web sitelerini ve sosyal medyayi kullaniyorlar. Bunu genel mo-
tivasyon ve propaganda yapmak icin kullaniyorlar. Yine eleman kazanimi
icin buralarn kullaniyorlar. Organizasyonlarini sekillendirmek icin tercih edi-
yorlar. Sifrelenmis aglar gizlilik nedeniyle onlarin en ¢ok kullandigi alanlar-
dan. italya'da yapilan bir sunumda bir italyan temsilcisi bu alanda  DHKP-C
orgltunin kriptoyu en iyi kullanan 6rguitlerden biri oldugunu dile getir-
misti. Bunu yine egitim alaninda kullaniyorlar. Ekonomik araclar icin olan
motivasyonlarin da onlar icin iyi bir para kaynagi oldugu ile ilgili drnekler
mevcut. Kredi karti dolandiriciliklarindan saglanan paralarin yine teror fi-
nansmani icin kullanildigi bilinen bir gercek. Bu konuda bizim de éngoérdle-
rimiz var. Para aklama konusunda zaten bu araclari kullaniyorlar. Dogrudan
bilisim sucundan paranin teroér eylemlerine kaymasi ile ilgili dngordiler var.
Bu husus, bir tehdit olarak dnlimizde durmakta.

Genel olarak siber saldirilari siniflandiracak olursak, pasif olarak saldirilar,
sistemleri tarama, onlarla ilgili bilgi elde etme, 6zelikle hedefte ne tarz sis-
temler kullanildigi ile ilgili olarak bu sistemlerin acikliklarini degerlendirerek
aktif ataklara gegiliyor. Pasif olan bu ataklarla sistemler degerlendiriliyor. Sis-
temler dinlenerek bilgi elde ediliyor. Bu gizli bilgilere ulasmanin bir yolu ola-
rak kullanilabiliyor. Aktif olan ataklara 6rnek olarak servis ve sistemlere erisim
engellenmesini, yetkisiz erisim, baskasinin yerine gecme saldirilarini 6rnek
olarak verebiliriz. Buna en basit bir 6rnek olarak bir Facebook hesabinin ele
gecirilerek bilgilerin ele gecirilmesi, bu bilgilerin degistirilmesi 6rnegini vere-
biliriz. Ayrica baskalariyla iletisim icerisine yerlesme seklinde de aktif ataklar
mevcut. Bu ataklar teknik olarak bazi network protokollerindeki aciklardan
kaynaklanabiliyor. Bu ataklar basinda yer buluyor ve toplumda korku uyan-
dinyor. Yine zararli 6zel amach virsler tireterek bunlar hafiza kartlaryla bir
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sekilde dnemli bilgisayarlarin alt yapilarina enjekte edilebiliyor. Ornek ola-
rak iran'daki bir niikleer santralin bilgisayarlarina yapilan saldir bu sekilde
yapilmistir. Peki yetkisiz erisimler nasil saglaniyor. Sifreleri tahmin etmeden
tutun, toplu ataklar yapma, 1'den 1 milyona kadar olan sayilar denemek,
A'dan baslayarak Z'ye kadar butiin harfleri denemek seklindeki ataklar da
olabilir. Ozel sézliik ataklari da yapilabiliyor. Yine karsi sistemin zafiyetlerin-
den faydalanilabiliyor. Bilgi sistemleri, yazilimdan ibaret olduklarindan bir
takim zafiyetleri oluyor bu sistemlerin. Firmalari bu zafiyetleri ile ilgili giin-
celleme yayinlayana kadar bu saldirilar hedefini buluyor.

Literatiirde diinyada ilk terérizm motivasyonlu atak, blacktiger isimli bir
Orgutlin Sri Lanka Buyikelciligi'ne yapilan saldinsidir ve siteye ¢ok yuklu
e-mail gonderilerek internet e-mail sisteminin ¢okertilmesi seklinde ger-
ceklesti. El Kaide'nin ABD'ye yaptidi saldirilar buna 6rnek olarak sayilabilir.
ABD elektrik ve telefon santrallerine yapilan saldirlar da buna 6rnek sayi-
labilir. Tiirkiye'de ise, bu saldirilar, daha cok web tabanli internet sitelerine
sizilmasi ve onlara erisimlerin engellenmesi seklinde goriiyoruz. Hikiimet
sayfalarin’'nin hacklenmesini bunlar arasinda sayabiliriz. Onemli gruplar
daha ¢ok PKK yonelimli 6rgutler ki, bunlar daha cok bilgilerin calinmasi sek-
linde bu bilgileri yayinlayabiliyorlar. Bu bilgiler izerinden sahte kimlikler
yapabiliyorlar. Bu sayede sahte kimlikler Uretebiliyorlar. Calinan bilgilerine
gére bu kisiler veya vatandaslar magdur olabiliyorlar. Ukemizde etkin olan
Siber Teror gruplar toplu Facebook profillerinin hacklenmesinden tutun
erisim engelleme, sistemlere sizma ve hackleme olarak faaliyet gosteriyor-
lar. Mesela erisimin engellenmesi i¢in ciddi bir saldiri potansiyelinin olmasi
gerekiyor. Bunun icinde 6zel ¢agrilar yapiyorlar. Bunu da yine sosyal med-
yayi kullanarak yapiyorlar. Hackleme nasil gerceklesiyor? Aslinda saldirgan
kendi browser’i Gzerinden hedef sisteme bir takim enjeksiyon yontemleri
deneyebiliyor. Karsi tarafin firewall'undan bunlar gecebiliyor fakat sistem
ayarlarina gore deliller birakabiliyor. Buradaki temel nokta, veri tabanina
direkt erisim ve yetkisi olmayan bilgiyi calma. Bunun i¢in hazir araclar bile
temin etmek mimkdan.

Peki sorusturma ve kovusturma tarafinda durum genel olarak nasil? Az
Oonce bahsettigim sistemlerden veri toplamak mimkiin. Bunun icin ilk
mudahaleci ekipleri olusturuyoruz. Firewall web sunucularin logolari gibi
muhtemel her tirlG bilesenin zararin boyutunu, sucun islenis seklini ve
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muhtemel faillere ulagsmayi saglayacak her tiirli verinin saglikh bir sekilde
toplanmasi ve analiz edilmesi calismalari yapiliyor. Sonrasinda baska delille-
rin toplama siireci basliyor. Bilgi talepleri bashyor arkasindan. Bir¢ok ulusal
ve uluslararasi kurumla bilgi aligverisleri basliyor bundan sonra. Cesitli tanik
raporlarina ihtiyag oluyor.

Kisaca delillerin hukuka uygun olarak toplanmasi ve depolanmasi kabi-
liyetlerimiz ve gerekiyorsa CMK'da yer alan diger tedbirlerin uygulanmasi
faillerin tespiti ve yakalanmasi icin diger sorusturma ve kovusturma aktor-
lerinin koordinesinde uygulanmaktadir. Yine kovusturma aktorleri nelerdir?
Bilirkisi raporlarini bu asamada degerlendirebiliriz. Polisler, savcilarimiz, ha-
kimlerimiz bu asamada en 6nemli aktorlerimiz. Kamu hizmeti veren 6zel
sirketlerden sorusturma ve kovusturma strecleriyle ilgili daha ¢ok katki
bekliyoruz. Yine ayni sekilde sorusturma ve kovusturma yapanlarin tek-
nolojiye yaklasmalarini bekliyoruz. Bu konuda bir takim calismasi icinde
olmamiz gerekiyor. Nasil bu alanda hizli olabiliriz bu konuda ¢alismamiz
gerekiyor. Ulkelerin birbirleriyle olan isbirliginin arttinimasi gerekiyor. Cok
katilimli organizasyonlarin desteklenmesi gerekiyor. Bu sene yapilan NATO
tatbikatinda siber suclari tatbikata dahil ettiler. sorusturma ve kovusturma-
miza yarayacak kabiliyetler ve organizasyonlarin artmasi ve etkin olmasi
gerekiyor. interpol’un olusturdugu digital crime center buna bir érnektir.
Bircok gelismekte olan Ulkenin siber suclara duyarhhdi fazla degil. Buralan
dahil etmekte interpol iyi yapiyor, ancak buralardaki birimlerin de egitilmesi
gerekiyor. Bununla ilgili calismalari oldugunu da biliyoruz. Yine AB'nin siber
suclar merkezi burada 6nemli bir unsur. Hukuklari birbirine daha yakin tlke-
ler olduklarindan isbirligini daha hizl yapabiliyorlar. sorusturma kabiliyetle-
ri kendii¢lerinde daha hizli ve daha etkin, fakat uluslararasi sorusturmalarda
dinya capindaki organizasyonlarla iletisim kurmalari gerekiyor. Tesekkiir
ederim.
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TURKIYE'DE TEROR iSTATISTiKLERI

ibrahim DEMIRTAS, (Daire Baskani, Adli Sicil ve Istatistik Genel
Miidiirliigii, Adalet Bakanlgi)

Oncelikle cok degerli heyeti saygiyla selamliyorum.

Ulkemizde son anayasa degisikligi ile HSYK'nin kurumsal yapisi degistik-
ten sonra Adalet Bakanligi'mizin bir kisim gorevleri anilan kuruma gecmis,
bu sayede Bakanligimiza adalet politikalarina daha fazla zaman ayirma san-
st dogmustur.

Vatandasin adaletten aldigi hizmetin kalitesinin arttirilmasi icin verilen
hizmetin niteligini 6lcmeyi saglayacak bir adli istatistik gelistirmelidir. Bu
baglamda adli istatistikle ilgili olarak dncelikle paydaslarla birlikte bir araya
gelip toplantilar diizenleyerek ihtiyag analizi yapmayi diistinliyoruz.

Ulkemizdeki istatistiki calismalar 6zellikle adli istatistik, ne yazik ki olmasi
gerekenden daha zayiftir. Bunu sdylerken istatiski verilerin saghkh olma-
sindan degil de daha ¢ok fayda analizine dayali olarak, sahadan dogruluk
sapma derecesi Olcllmiuis verilere ihtiyag bulunmaktadir. Bu nedenle sug ve
sucluyu artiran ve suca iten neden nelerdir? Bu hususlarda sahada calisma
yapilip bunlarin adli istatistik birimi olarak paydaslarla beraber yorumlan-
masi gerekiyor. Adli verilerin bastan saglikh girilebilmesi icin Hakkari'deki
bir tanimlama ile Edirne’deki bir tanimin ayni anlasilmasi gerektigi gibi,
uluslararasi duzeydeki tanimlamalarin da ayni olmasi ve ayni sekilde anlasi-
lir olmamiz gerekmektedir.

ikinci olarak, toplanacak veriler nelerdir ve bunlarin hangileri hayatidir ve
faydalidir? Bunlar toplayip 6niimiizdeki giinlerde istatiski olarak tekrar di-
zayn etmeyi distinlyoruz. Bu baglamda bir kisinin elli adim atmasi uzun
surer. Fakat elli kisinin bir adim atmasi ¢cok daha hizlidir, faydalidir ve sonug
getirir. Bu baglamda bizim basta Adalet Bakanhgi olarak, Gilkemizin kurum-
lari olarak en az bir sug 6rgiiti kadar organize olmamiz gerekiyor.

Adli istatistik birimi olarak, en 6nemli konulardan baslayarak hayatiyet
sirasina gore istatistiki verileri ihtiyaca gore dizayn etmeyi distintyoruz.
Buna gore, birincisi Turkiye'deki adam 6ldiirme, trafik kazasi sonucu 6ltim,
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intihar, 6rgtli suclar, aile ici siddet gibi suclarin artmasina etki eden etmen-
ler nelerdir? Anilan suclar nedeniyle meydana gelen olaylardaki magdur sa-
yilari ve 6zelliklerini belirleyip bu konunun uzmanlarini, Universitelerden,
Adli Tiptan, Mahkemelerden, Cumhuriyet Savciliklarindan, Emniyet'ten,
Jandarma'dan gerekirse uluslararasi adalet orgitleri ile birlikte analiz ve
sentez yapmayi diistinliyoruz.

Halen Genel Muduirligiimiz yilda bir kez Adli istatistik Kitabi cikarmakta-
dir. Bu kitabi Adli, idari Yargi olmak tizere iki kitap cikarmayi diistiniiyoruz.
Kitapta en hayati konulardan baslayarak uluslararasi diizeyde tanimlar, ana-
liz ve sonug seklinde cikarmayi istyoruz. Bununlailgili olarak da paydaslarin
fikirlerini ve desteklerini alip kitapta bunlara yer vermeyi diistintiyoruz. Ci-
karilacak kitabin adli sistemin iyi 6lclilmesini saglayarak gelecege yonelik
planlara katki yapmasini istiyoruz.

Ne yazik ki Glkemiz, kanun sayisi ile mevzuat sayisi itibariyle diinyanin en
¢ok mevzuat degistiren Ulkelerinden birisidir. Kendi tilkemiz acisindan bu-
nun nedenlerinden birisi de adli istatistigin yeterince gelismemis olmasidir.
Bu baglamda da siz paydaslardan destek bekliyoruz.

Ozellikle tasralarda veriler girilirken “kontrol listeleri” diizenlemeyi diisii-
niyoruz. Bunlarin sisteme asgari diizeyde girilebilmesi icin UYAP ekranla-
rinda zorunlu alanlar olusturup, bunlarin ya yazi isleri midiri ya da ilgili
hakim veya savcisi tarafindan kontrol edilmesi, arkasindan kontrol edenin
isminin yazilmasini saglayarak saglikli giris ve saghkl sonug ¢ikmasi gere-
kiyor.

Halen Genel Midurlik olarak topladigimiz istatistikler Ceza Kanunu’ndaki
suclar ve ceza mevzuatinda madde basliklari altindadir.

En zayif yonlerimizden birisi magdur odakli istatistik toplayamamamizdir.
Diger bir sorun da, hakim savci arkadaslarimizin arasindaki is yogunlundaki
adaletsizliklere iliskin olctimlerin nitelik yoniinden degil nicelik yoniinden
olmasidir. Nitelikli islere nitelikli zaman ayrilmasi gerekiyor. Bir veraset bel-
gesi dosyasi ile yiizlerce sanigi olan bir terér sucu dosyasi biris/dosya olarak
goriliyor. Bunun sonucu olarak hakim savci meslektaslarimiz bir dosyada
bin emek verirken, diger taraftan basit bir dosyada bir emek vermektedir.
Bunun sonucunda, hakim ve savci atamalari ve terfileri degerlendirilirken
sadece nicelige degil cikan islerde ve acilan davalarda sanik, muisteki, mag-
dur sayisi gibi kriterlere de yer verilmesi gerekmektedir.
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Turkiye'deki hakim savcr meslektaslarimiz diinyadakiyle kiyaslandiginda
cok asiri is yogunluguyla karsi karsiyadir. Bunun en biliylik nedeni de alter-
natif uyusmazlik yollarinin mahkeme disinda céziilememesi. Ozellikle akra-
balar arasi uyusmazliklarin, cocuklar arasinda uyusmazliklarin, ailedeki esler
arasi uyusmazliklarin mahkemeye gelmemesi gerekirken adli siirece dahil
edilmesi ve burada da belirsizlige itilmesi, ardindan basit uyusmazliklar
nedeniyle hakim ve savci arkadaslarin asil ciddi davalara zamanlari kalma-
masidir. Ayrica veriler tasrada girisi yapilirken gerekli kontroller is yogun-
lugundan yapilamamakta bunun sonucunda da sithhatli istatistikler temin
edilememektedir.

Teror suclulugu konusunda herhangi bir 6zel ¢calismam yoktur. Ancak
daha once calistigim cocuk suclulugu ve aile davalariyla ilgili yaptigim aras-
tirmalarda 6zellikle zayif cocuklarin sug ve teror orgitlerince kullanildikla-
rini gordiik. Cocuk 6ncelikle bir arabaya tas atmakla basliyor. Daha sonra
bu yakalaniyor ve hapiste kimi zaman yaninda, ¢ocugu olan ancak niifus
kaydina gore kiiclik olan kisilerle birlikte ayni ortamda kalmaktadir. Bu ki-
siler vasitasiyla cocuklarin da, bir sekilde ikna edilip daha sonra molotof
kokteyli attiklarini, disarida bir sekilde uyusturucuya bulasip canli bomba
haline gelip bitlin uluslari tehdit ettiklerini ve bunun sonucunda ulusal ve
uluslararasi diizeyde risk barindiklarini miisahede ettik. Bu baglamda, teror
olgusunun kendi icinde degil, diger bilesenlerle birlikte analiz edilmesinin
zorunlu oldugunu duisliniyorum. Bu yapilmadigi icin de terorle yeterli mu-
cadele olmuyor.

Gecen aylarda yaptigimiz arastirmada Saglik Bakanhgi, Saghk Arastirma-
lart Genel MUdrligi'ni kurmus ve simdi her hastanede istatistik birimleri
var. Diinyadaki ve Turkiye'deki gelismeleri giinii gtintine inceleyip; bebek
olim oranlarini binde yirmiden binde beslere cekmeyi basarmislar. Bunun
arkasinda yatan sebep de gelen saglikh istatiski bilgilerdir.

Saglk Bakanligr'nda istatistiki bilgileri yanls isleyen memurlarin déner
sermayeden aldiklari Gcrette azalma oldugundan maaglari diistiyor. Bunun
yaninda istatistiki verileri dogru giren istatistik memurlari déner sermaye-
den daha fazla para aliyorlar. Bdylece saglikli istatistiki veri aldiklarindan
hastaliklara karsi daha saglikl tedbir alabilmektedirler. Bundan yola ¢ikarak
koruyucu hekimlik gelistigi icin sistem basari kaydediyor.
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Hukuk sistemimizde koruyucu hukuk gelismedigi gibi ceza politikamizda-
ki onarici adalet de etkin hale getirilememistir. Ozellikle Kanada'da uygu-
lanan onarici adaletin isletilmesinin bir sonucu olarak ¢cocuk suclulugunda
disme yasanirken ne yazik ki bizde artis meydana gelmistir.

Gecen hafta Ankara Savciligi'nda calisan Cocuk Biiro Cumhuriyet Savcisi,
hirsizliktan Ug sayfalik sabikasi olan ¢ocukla isledigi hirsizlik sucu nedeniyle
odasina geldiginde, anilan kisinin giysilerinin ¢ok eski ve bakimsiz olmasi
nedeniyle ¢aldigi mallarin parasini ne yaptigini Sorup arastirdiginda, kiigtik
suclunun kollarini actirip baktiginda kendisinin uyusturucuya bulastigini
tespit ettigini ve baska bir cocuk suclunun da cevresini mercek altina aldi-
ginda ¢ocugun sug drgitiince kullanildigini saptadigini ifade etmistir.

Anlatilan tecriibeden bakildiginda, bir su¢ ya da meseleyi mercek altina
almadan sonuca gitmek imkansizdir. Adalet olarak biz agacin yapraklariyla
ugrasiyoruz. Agacin kokiine temeline inmemiz gerekiyor. Bir kanser hasta-
hgini kurutmak icin o hastaligin bituin hiicreleriyle birlikte alinmasi gereki-
yor. Bu baglamda terorle miicadelede saglikh istatistiklerin paydaslarla bir-
likte kaliteli bir sekilde analiz edildikten sonra, en az bir terér 6rgiiti kadar
organize olmus kurumlar tarafindan yapilmasi durumunda basari daha da
fazla olacaktir.

Ozellikle bu teror ve su¢ batakligina diismiis cocuklarin kurtarilabilme im-
kanlari erken miidahale ile mimkindur, bununla ilgili siz paydaslardan des-
tek bekliyoruz. sorun ¢cok buyuk. Biz adliye lojmanlarinda oturuyoruz diye
bu sorunlarla karsilasmayacagimiz diye bir sey yok. Her an diinyanin her
yerinde, teror sorunuyla karsilagsma riskimiz mevcuttur. Biz istatistik birimi
olarak konu konu calisip bunlari masaya yatirip sonuclar ¢ikarmayi diisu-
niiyoruz. Bu baglamda Turkiye'de istanbul Universitesine bagl calisan bir
Kriminal Birim olsa da, Uluslararasi diizeyde bir kriminal arastirma enstitlist
yok, bu baglamda Adalet Bakanhgi olarak sug ve suclulugun énlenmesiyle
ilgili, suca iten sebeplerle ilgili arastirmalar yapilmasi gerekiyor.

Tesekkiir ederim.
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BiRiNCi GUN
BiRINCi OTURUM

SORU-CEVAP BOLUMU

Soru 1- Murat KIZIL (Cumhuriyet Savcisi, Yargitay Cumhuriyet
Bassavciligi)

Ben siber terorle alakal olarak, Emniyet'ten gelen Baskanimiza Soru sor-
mak istiyorum. Siber teror, tlkemizde bilisim sektoriiniin gelismesiyle bir-
likte daha cok anilmaya basladi. Tabi teknolojiye paralel olarak bu suclarin
arttigini gérmekteyiz. Bilisim suglari, adi suclarin yani sira bizi ilgilendiren
yonuyle terdr suclaridir. Teror suclarn bakimindan siber teror takibinde, so-
mut olarak hangi yillardan itibaren ne kadar mesafe alabildik? Ulke olarak
bunun alt yapisi olarak kurumlarimizda ne gibi calismalar var? Ozellikle Em-
niyetin haricinde, terériin yogun olarak sirayet ettigi, saldirnda bulundugu
ya da dokliman yaptigi, propaganda yaptig, taraftar topladigi ve bunlar
kullanarak, bu araclarla birlikte terorist faaliyetlerde bulundugu ne gibi alt
yaplilar bunlara karsi gelistirildi?

Bunun haricinde ikinci bir Soru olarak Soruyorum. Bizim yargi ictihatla-
rinda buradaki arkadaslarin cogu bilir, kararlarimizda orgutten gelen tali-
matlar dogrultusunda eylemler yapildigi ifade ediliyor. Fakat dosyalarimizin
¢ogunda gormekteyiz ki birkag 6rgiitiin internet yayin organindan alinan
ciktilar buna delil gosterilmis. Bu delilleri biz cogu zaman olayla iliskilen-
dirilmekte glicliik yasamaktayiz. Bunun daha somut bir sekilde iliskilendi-
rilmesi olaya indirgenmesi, hangi usullerle miimktindtir? Bu konuda goris
alacaktim.

Cevap 1: Murat GUNESTAS (Emniyet Amiri, Bilisim Suglariyla Miicadele
Daire Baskanligi, Emniyet Genel Miidiirliigii)

Oncelikle ben Emniyet Genel Miidiirliigii'nde Bilisim Suclariyla Miicadele
Daire Baskanhgi'nda calisiyorum. Aslinda siber terérizm konusunda dogru-
dan tek gorevli birim degiliz. Terér dairemizle koordinasyon ve isbirligi cer-
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cevesinde miicadelemizi surdlriiyoruz. sorusturmalarda biz acik kaynaklar-
da 6zellikle miimkiin oldugu kadar faaliyetlerin takibine iliskin kendi gérev
alanimiza gore calisma yapiyoruz. Yani agik kaynaktan tehditlerin algilan-
masina iliskin calismalarimiz normal sartlarda var. Bunun terorle kesismesi
durumunda, biz hizli bir sekilde organik bir sistem olusturmak tzere, bu-
nunla ilgili cok hizh bir sekilde bilgilendirme, bu konuda ilgili terér depart-
manimizi teknik bilgilerle desteklemek seklinde bir isbirligi alt yapisi var.
Onun disinda siber suclara iliskin zaten uluslararasi irtibatlarimiz var, bunlar
gerektiginde siber teror olaylari icin de kullanilmaktadir.

Siber teror dahi olsa uluslararasi irtibatlar konusunda biz, Avrupa Konseyi
Siber Sug¢ S6zlesmesi kapsaminda yapilmis olan ¢alismalara katilim sagliyo-
ruz ve uluslararasi isbirliginin delillendirme siirecinde 6nemli noktalardan
biri olduguna inaniyoruz. Ote yandan bunun Tirkiye'de onanma siireci he-
nlz gerceklesmedi. Bunun 6niimiizi biraz da acacagini degerlendiriyoruz.
Dairemizin gorev alani itibariyla sdyleyebilecegim aslinda bunlar. Delillen-
dirme ile ilgili olarak diger dnemli husus ise adli bilisim faaliyetleridir ki bu
anlamda yetismis cok sayida adli bilisim uzmani personelimiz mevcuttur.
Mahkeme kararlari neticesinde gerceklestirilen adli incelemeler bu sorus-
turmalarin delillendirme siirecinde bahsettiginiz problemi minimize ede-
cek unsurlardan birisidir diye dustiniyorum.

Soru 2 : Durdu Mehmet NARLI (2. Sinif Emniyet Miidiirii, Teror Dairesi
Baskan Yardimcisi, Emniyet Genel Miidiirliigii)

Teror Dairesi Bagkan Yardimcisiyim. Ben bu konuyla ilgili yorum yapmak-
tan ziyade oncelikle izninizle, Yargitay Cumhuriyet Savcimiz Sayin Yilmaz
Pariltr'ya bir Soru tevcih etmek istiyorum. Orguitlii sucla ilgili olarak érgiitiin
olusmasinda birkacg tane kriter saydilar. Gercekten ¢ok agiklayici bilgilerdi.
Gergekten cok istifade ettik. Ancak orgutli suclarda bir suc islemek maksa-
diyla 6rgit kurmak var; bir de terdr 6rglitli var. Teror 6rgitiinde kriter nedir?
Neler dikkate aliniyor noktasinda biraz daha aciklayici bilgi verirlerse ¢ok
memnun olacagiz.

Cevap 2: Yimaz PARILTI (Yargitay Savcisi, Yargitay Cumhuriyet
Bassavciligi)

Turk Ceza Kanunu'nun 314. maddesinde, teror orgutlerinin sadece TCK'nin
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4. ve 5. boliminde yani yasada acikca belirtilen 302 ve devam eden suclar
icin olusturulmus 6rgutler teror orguti sayilmis. AB sozlesmesinde ise, te-
rérizm bizim terorle ilgili miicadele kanundan daha fazla tanimlandig icin
bazen bir 6rgltin silahli terdr 6rgltlii mi yoksa adi sug orgiiti mi oldugu
yoniinde bir netlige varilamamaktadir. Ornegin bizde Terérle Miicadele
Kanunu'nda devlet tiizel kisiligine karsi islenen suclarda 314. maddedeki
sug orgutlerini saymakta iken, Avrupa Birligi Teror S6zlesmesinde, uluslara-
rasi bir kurulusa yapilan teror saldirilarini da terérizm olarak kabul etmek-
tedir. Bu nedenle TCK'da terérizmin tanimlanmasi ve silahli 6rgtitlerle diger
suclarla ayrim yoniinde bir diizenleme yapilmasi, daha kapsayici olacakti.
Bu nedenle 6rnegin tlkemizde hayir kurulusuna yapilacak teror saldirlari-
ni, bizim ic hukukumuza gore, biz bunu adi 6rgit sayacagiz. Clinkli TCK'nin
4. ve 5. bolimundeki suclar olmayacak. Bunun disindaki genel kriterler, i¢
hukuka gore 314. maddesindeki 4 ve 5. bolimiindeki suclarla teror 6rgiitt
disindaki suglar icin olusturulan 6rgitler ise organize sug olarak uygulamayi
yuritmekteyiz.

Teror orgutlerinde kriterler nelerdir? Neler dikkate alinmali ?
Yargitay 9. Ceza Dairesinin uygulamalari dogrultusunda,
a)Silahli terér 6rgutiiniin;

Devletin birligini bozma ve Ulke topraklarindan bir kismini devlet idare-
sinden ayirma amacina yonelik olarak vahamet arz eden olaylarda, yapilan
eylemlerde amag, sucun islenmesi dogrultusunda;

- Orgiitsel baglilik,

- Ulke genelindeki organik biitiinliik,

- Amaci gerceklestirme tehlikesi yaratabilecek nitelikte olma,
- Uye sayisinin en az tic olmasi,

- Uyeler arasinda soyut birlesme degil, gevsek de olsa hiyerarsik bir birles-
menin olmasi,

- Devamlilik gostermesi,

- Uye sayisi arac ve gerec ile amaclanan suclari islemeye elverisli olmasi
aranmaktadir;

b) Uluslararasi kabul icin ise,
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- Orgiitli bir grup tarafindan gerceklestirilen siddet tehdidi ya da siddet
hareketlerinin varligi,

-Tanimlanmis bir disman nezdinde ya da toplumun belli bir kesimi icinde
korku yaratmayi hedefleme,

-Onceden belirlenmis bir politik amaci gerceklestirmeye yénelme,

-Verilmek istenen mesaja gore dikkatli bir sekilde secim yapip eylemde
bulunma,

- Eylemlerle, diismanlarinin direncini kirmak ve bazi taleplerini kabul et-
meye zorlamak,

Soru 3: Sinan GENC (Tetkik Hakimi, Kanunlar Genel Miidiirliigii, Adalet
Bakanhgi)

Benim sorum Emniyet Amirimize olacak, siber suclar denilince benim ak-
limailk gelen ispat problemi oluyor. Siber suclarda ispat problemleri yasiyo-
ruz. Acaba ispat konusunda ne kadar basariliyiz. Son yillarda bu tarz eylem-
leri yapan sahislardan yakalananlar oluyor mu? Ben duymuyorum ama bir
de bu eylemleri gerceklestirenlerle 6rgitler arasinda baglantiyr kurmakta
basarili miyiz? Bir site ¢okertilmesinde siteyi ¢cokertenlerin 6rgiit Gyesi olup
olmadigi arastiriliyor mu? Bir devlet kurumunun sitesi ¢cokertildiginde bunu
¢Okerten hackerlerin 6rgut Gyeligi arastiriliyor mu acaba? Arastiriliyorsa bu
konuda basarili bir sonug var mi? Bu uygulamaya yansiyor mu?

Cevap 3: Murat GUNESTAS (Emniyet Amiri, Bilisim Suclariyla Miicadele
Daire Baskanligi, Emniyet Genel Miidiirliigii)

Soru iki sekildeydi. Birincisi 6zellikle bu hacklemelerin ispatlanip ispat-
lanamadig ile ilgili. Delillerin toplanip toplanamadigi ile ilgili. Oncelikle
hackleme ile ilgili olarak bu konulari cok iyi takip edip bildikleri icin, suglular
burada kendini gizleme metotlar kullaniyorlar. Bunlarin arkasina siginiyor-
lar fakat hacklenen veya hacklendigi dusiinllen kuruma bir 6rnek verecek
olursak, sosyal medya hesabi Facebook lizerinden haberlesiyor olabilirler,
bu noktada bilgi akisinda basari saglayabiliyorsak, ispatimiz o derece giicli
oluyor. Faili mechul sayilari oldukga fazla.

Orgiitli suclara nazaran bunun en muhtemel nedeni, bir kisi hackerlendi-
gi zaman sadece bir kisiyi hackerlemiyor. Bircok kisiyi ayni anda belki 1500
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kisiyi hackliyor. Tiirkiye'nin farkli yerlerinde 1500 tane dava olusuyor. Ayni
sucluya iliskin sorusturmalar artiyor. Burada ortak noktaya nasil ulasacagiz
konusunda, bir tanesi glizel bir sorusturmayla faili tespit etmisse, digerleri-
nin ayni olayla ortaya ¢ikartiimasi gerekir. Onun disinda bireysel hackleme-
lerde delile ulasmak ¢ok daha kolay. Clinkli cogu zaman Ust diizey teknik
kullanmiyorlar. Kendini gizleme ydntemleri sadece sosyal medya hesabi
degil, e-mail de olabiliyor bu sirketlerle de irtibatin cok dnemli olmasi la-
zim. Burada Microsoft'un, glizel bir 6rnek olarak, bizim kolluk glclerimizle
ve savcilarimizla ve adliyeyle olan irtibatlari iyi ve bilgi alisverisi gtizel isliyor.
Bunun diger kurum veya sirketle ile de saglanmasi gerekecek. Fakat onlarin
bu konuda cok farkl tavirlari var. Bilhassa, Twitter ve Google gibi.

Bir formda bir goriisme gerceklesmisti. Kisilerin haklarina saygr duymak
anlaminda saygililar ve bir talep yapildiginda bunun talep yapilacak kisiye
de iletilecedi konusunda da israrcilar. Yani bu sirketler biz onlara su Soruyu
yonelttik. Cok dnemli bir olay olabilir ve siz karsi tarafi bilgilendirirseniz, bi-
zim o sahsi elimizden kagirma durumumuz s6z konusu olabilir. Bu cinayet
zanlisi cocuk istismari vb. olabilir. Siz herkesi bilgilendirme yoluna giderse-
niz, bizi sikintiya sokarsiniz diye bir Soru yonelttik. Onlar da bu konuda 6zel-
likle belirtilmesini istediler. Yapilan adli istinabeler adli yardimlar da olsun.
Bilhassa altinin ¢izilmesinin o sekilde belirtilirse, gizlilige 6zen gosterilecegi-
ni soylemislerdi. Fakat bilgi paylasimi ile ilgili 5nemli sorunlardan biri yargi
alani meselesinde, ikinci bir neden de politik sebepler olabiliyor. Orgitler-
le iliskilendirme, ciddi detaylandirma ve delillendirme gerektiriyor. Burada
kullanilan delil, sahislarin kendi bilgisayarinda ¢ikan deliller de cok yardimci
oluyor. Oradaki delillerin dogru bir sekilde raporlanmasi o delillerin glizel bir
sekilde korunmasi ve mahkemeye tasinma stireclerinin tiim usal ve esaslara
uygun bir sekilde yapilmasi durumunda, tam bir ispata ulasmak mimkin.
Bununla ilgili 6rnekler var.

Bir 6nceki biz alt yapi olarak nasil bir destek veriyoruz Sorusuna aslinda
bu da bir cevap. Adli incelemelerde bircok il birimimiz ortak calisiyorlar. Te-
ror subelerimize adli incelemeler konusunda yogun destek veriyoruz. Cok
ciddi olusturulmus bdlge laboratuarlarimiz ve egitim almis personelimiz
mevcut. Bu egitimler tekaml egitimleri seklinde devam etmektedir.
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Soru 4: Hiiseyin SAHIN ( Hakim, Sincan 5.Asliye Ceza Mahkemesi Hakimi,
Sincan Adliyesi)

Sincan 5. Asliye Ceza Hakimiyim. Orguitlii suclarla miicadeleyle ilgili ola-
rak etkin sonug¢ alma ve cabuk karar verme agisindan sorun, gorev ve yetki
kapsamindaki dosyanin el gezmesi ve birden cok yerde sug islendigi, kara-
ri kimin verecedi ve sucun temadisinin aciklamak noktasinda, sorumu da
somut bir davayi anlatarak sormak istiyorum. Orgiitlii sug, su¢ érgitiinin
bircok yerde eylemleri s6z konusu. Ancak dava Polatli'da agilmis. Sonra sa-
nik sayisi da fazla. Polatli yetkisizlikle Sincan’a géndermis. Tum suclarla ilgi-
li olarak Sincan Mahkemesi Asliye Ceza Mahkemesi de dosyalari dagitmis.
Golbasi’'ndaki eylem uyeleriyle ilgili Gélbasi'na, Kazan'dakiyle ilgili Kazan'a,
Kizilcahamam vs. degisik ilcelere dagitmis. Gercekten de orda eylemler s6z
konusu. Her birine de yazmis, 220 yere de yazmis yetkisizlik kararini. Fakat
Sincan'da kalan kismiyla ilgili karar vermemis. Orgiitle ilgili simdi dagilan
mahkemelerden hangisi orgutle ilgili karar verecek? Biri beklediginde her-
kes birbirini beklemek durumunda kalyor. Bu durumda da 6rgiitle miica-
deleyle ilgili karar verilmesi gecikmis olacak. Bu hususu aciklarsaniz mem-
nun olurum.

Cevap 4:Yilmaz PARILTI (Yargitay Savcisi, Yargitay Cumhuriyet Bassavciligi)

Bu sorun maalesef uygulamada ¢ok rahatsiz edici bir boyutta. Ayni sikinti
terdr suglarina iliskin olarak Ceza Genel Kurulu'nun bir kararinda, orgutiin
varligi sabit goérilmemesi halinde, 6zel yetkili mahkemelerin beraat kara-
ri vermemesi halinde, diger suclardan gorevsizlik karari vermesi gerektigi
yonunde ictihat ¢ikmisti. Daha sonra Ceza Genel Kurulu, bu ictihadindan
vazgecmisti. Clinku delillerin dolandigi belli bir asamaya gelindikten sonra
usul ekonomisi agisindan dosyanin 6rgiit sucundan beraat verdikten sonra
gonderilemeyecegi ve mevcut yargilamanin bitirilmesi sonucuna vardi. Si-
zin sordugunuz bu Soruyu Ceza Genel Kurulu yeni kararini intibak ettirebi-
lirsek, mitemadi sug olan 6rgutiin varlidiyla beraber davanin acildigr mah-
kemenin artik dosyayl parcalamamasi, gorevsizlik karariyla dagitmamasi
gerektigi, delillerin belli bir asamaya getirdikten sonra, yetkinin kamu du-
zeninden olmadigindan bahisle yargilamanin sonug¢lanmasi gerekecektir.
Bu usul ekonomisine aykiridir. Orgiitiin olusmasi ve devamiyla birlikte suc
devam edeceginden, kamu davasinin acildigi yerdeki hakim yetkisiz devam
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etmistir. Bagka bir yerde hirsizlik olmasi, diger bir yerde 6rgitiin sug isleme-
si, dosyanin boliinmesi usul ekonomisine aykiridir, diye diisiiniyorum.

Belirtilen ictihat su sekildedir.

Yargitay Ceza Genel Kurulu 23/02/2010 tarih 2009/8-111-2010/38 sayili
kararinda 6zetle “Ozel yetkili mahkemelerde 6rgiit kurma sucundan beraat
karari verilmesi halinde, bu mahkemelerin gérev alanina girmeyen suclar
nedeniyle gorevsizlik karari verilmesinin” zorunlu oldugunu igtihat etmis,

Daha sonra Yargitay Ceza Genel Kurulu 2011/1-200 esas, 2011/263 karar
sayili ilami ile “CMK’'nin 250.madde ile yetkili mahkemede acilan kamu da-
vasinda, 6rglitten beraat karari verilmesi halinde ara¢ sug olan ve baglanti
nedeniyle 6zel yetkili mahkemede goriilen diger suclarda, usul ekonomisi
geredi mahkemenin davayi sonuclandirmasinin gerektigi” belirtilmistir.

Soru 5: Muhammet VAROL (Cizre Cumhuriyet Bassavcisi, Cizre)

Cizre Cumhuriyet Bassavcisiyim. Ben sorumu Adli Sicil ve istatistik Genel
Mudurligu Sayin Daire Baskanimiz ibrahim Demirtas Bey'e tevcih etmek
istiyorum. Malum Ulkemiz cok uzun yillardir teror belasiyla ugrasmakta.
Terorin sonlandiriimasi veya azaltilmasi bakimindan insan kaynaginin
kurutulabilmesi veya insan kaynaginin en azindan destek baglaminda
azaltilabilmesi hayati 6neme haiz. Bu alanda c¢esitli Bakanliklarin, kamu
kuruluslarinin calismalar ylruttiklerini tahmin edebiliyoruz. Fakat bu calis-
malarin hangi boyutta olmasi gerektigini belirleyebilmek ve saglikli bir stra-
teji olusturabilmek agisindan terér suglarinin istatistiki bilgilerinin cok net
olarak elimizde olmasi gerektigini diistiniyorum. En azindan otuz yillik bu
miicadelede bunun yapilabilmis oldugunu distiniiyorum ben. Ozellikle te-
ror suglarinin hangi illerde, hangi yaslarda, hangi sosyal katmanlarda daha
agirlikliislendigi, 6zellikle hangi suglarin farkli farkli terér suglar olmasi ne-
deniyle, hangi suclarin nerelerde agirlikli islendigi hususunda elimizde net
olarak istatistiki bilgilerin olup olmadigini, bu bilgilerin UYAP projesi 6nce-
sinde olmayabilir seklinde bir degerlendirmeyle birlikte, UYAP'In tim Ulke
¢apinda yayginlastirilmasindan sonra acaba bu istatistiki bilgiler net olarak
elimizde var mi? Bunu 6grenmek istiyorum. Bizim elimizde Adalet Bakanlhigi
olarak bu bilgiler yeterli sevide yoksa, Emniyet Genel Midurligi’'niin ya da
baska bir birimin bu istatistiklere sahip olup olmadigi hususunda Sayin Dai-
re Bagskanimizin bilgisi olup olmadigini 6grenmek istiyorum ve 6zellikle son
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olarak, diger kamu kurum ve kuruluslarindan proje Uretebilmek ve strateji
gelistirebilmek baglaminda Adalet Bakanligi'ndan terér konusunda istatis-
tiki bilgi alinip alinmadigini bu konuda Bakanligimiza muracatlarin yapilip
yapilmadigini 6grenmek istiyorum, tesekkir ederim.

Cevap 5 : ibrahim DEMIRTAS (Daire Baskani, Adli Sicil ve Istatistik Genel
Miidiirliigii, Adalet Bakanlgi)

Adli Sicil ve istatistik isminden de anlasildigi tizere adli sicil yoni daha
agir basan istatiski bilgilerin de oldugu, su kitap gibi, yillik basimi yapihlyor.
Bunun yaninda da u¢ aylik listeler gonderiliyor mahalli mahkemelerden ve
savciliklardan. Onlara gore bu kitaplari olusturmaya calisiyordu. Ancak su
anda Bilgi islem Dairesi Bagkanhgi veri havuzu dedigimiz, veri ambari diyor-
lar. Bu baglamda genel olarak nerelerde terdr sucu islendigine iliskin bilgiler
var. Ancak sizin de ifade ettiginiz gibi, 6zel olarak buna ne yazik ki birincisi
birimimizde, bizim baska islerimiz de oluyor. Bu baglamda destek tasradan
gelmesi gerekiyor. Clinki asil bu islerle karsi karslya olan meslektaslarimiz.
Bizim de politika Uretip bu baglamda bunu organize etmemiz gerekiyor.

Emniyetle ilgili Soruya gelecek olursak kendileriyle goristik. Kendileri-
ne dava acilincaya kadar bilgi var. Orada film kopuyor. Biz dava bittiginde
bu davanin sonuclarini aslinda Emniyete géndermemiz gerekiyor. Bunlarin
gonderilmemesi zaman zaman insan haklari ihlalleri riskini de barindiryor.
Cunku kisi hakkinda yakalama karari ¢cikmis, arkasindan beraat karari ¢cikmis.
O kapatilmamissa tekrar 6zgurltigiinden yoksun kalma riskiyle karsi karsiya
kaliyor. Bu baglamda Emniyet Genel Mudurligi'niin dava agildiktan sonra-
ki kismi yok. Bizim en zayif noktamiz da bu. Bunlarin birlikte yorumlanmasi
ve birlikte bilgilerin paylasilmasi gerekiyor. Bize baska yerlerden sik sik soru-
lar geliyor. Bunlar daha ¢ok analiz seklinde degil de rakamlar seklinde geli-
yor. Fakat bu rakamlar da tek basina olusturulmadigi icin analiz edilmedigi
icin yeterli faydayi saglamiyor.

Aciklama-Mustafa SABIT (Daire Baskani, Uluslararasi Hukuk ve Dis
iliskiler Genel Miidiirliigii Daire Baskani, Adalet Bakanligi)

Deginmek istedigim husus biz bu seminere niye teror istatistikleri sunu-
mu koyma geregini duyduk? Ozellikle Tiirkiye'nin terér sorunu hakkinda
hukuki boyutlu bir rapor hazirlamak istiyoruz. Bu rapor icinde bu istatis-
tikler de bulunmali. Avrupa kamuoyuna bir sey anlatacaksak istatistiklerle
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desteklememiz lazim. Biz teror istatistiklerinde nelere bakacagiz? Bu ista-
tistikler, Bilgi islem’de de var, Adli Sicil'de de var madde bazinda. Ne kadar
dava acildi, sorusturma acildi, istatistikler var? Somut olarak bunlar han-
gi bashk ve amag altinda rapora koyacagiz? Bizim igin bu istatistikler neyi
ifade ediyor? Ne anlatmak istiyor? Hangi sorunun cevabi bu istatistikler?
Biz gérev alanimizda bulunan yargilamalara ve infaza bakiyoruz. Terér yar-
gilamalarinda biz ne kadar basariliyiz? Bu Soru hukukgulari ilgilendirir ve
bunun cevabi da istatistik olabilir. Yani davalar ne kadar siirmus? Ne kadar
kisiye dava acilmis? Ne kadari beraat etmis? Ne kadari mahkum olmus? Yar-
gitay bunlara ne karar vermis? Yargitay’a ne kadar gitmis gelmis? Yargitay
bunu kac sefer bozmus? AiIHM'e kac dava gitmis? AiHM, hangilerine ihlal
vermis? AIHM'e hangi davalar gitmis? AIHM, ne kadarina karar vermis veya
vermemis? Bu sorulardan sadece bir tanesi, biz teror davalarinda ne kadar
basariliyiz. iste bu aslinda Adalet Bakanligi'ni direkt ilgilendiriyor, HSYK'yi
ilgilendiriyor. Bir de bu konuda baskanimiz degindigi magdurlar konusu var
ki bu bizim i¢cin dnemli. Ciinkii Avrupa kamuyounda, hep baz 6rgutlerin
failleri, hapishanede cektikleri cileden aclik grevinden bahsediliyor ama bir
de magdurlar boyutu var. Bir de magdurlar boyutuna dedinmek istiyorum.
Olenler, kalanlar, yaralananlar istatistik olarak belli ama magdurlar nerde?
Magdurlar hi¢ géziikmuyor. Bu hususlarin istatistik calismalarinda dikkate
alinmasi gerektigini distiniiyorum. Sizlerden de istirhamimiz istatistik ko-
nusunda soyle bir Soru sorulmali ve bunun cevabi da s6yle bir istatistik ola-
bilir diyorsaniz litfen bizimle paylasin. Katkiniz olursa biz iki giin boyunca
buradayiz, bekleriz.

Soru 6: Siileyman KARACOL (Hakim, istanbul)

istanbul Adliyesinde Ozgdirlikler hakimiyim. Benim égrenmek istedigim
su, Ozellikle yasa degisiklikleri konusunda. Turkiye'de teror istatistiklerine
iliskin yasa degisikliklerinde nasil bir sonug aliniyor? Bu konuda herhangi
bir arastirma var mi? Mesela 6352 sayih bir yasa ¢ikti. Mesela degisik suclara
iliskin adli kontrollin Gst sinir artinldi, gerek teror olsun, teroér adina suc is-
leme olsun veya diger suclarda bir adli kontrol uygulaniyor. Bunun sug isle-
meye etkisi nedir veya tutuklamaya karsi bir etkisi var midir? Bir de degisen
durum var midir yok mudur? Ger¢i dort ay gibi bir stire gecti ama bu tip bir
arastirma var midir yok mudur? Ben bunu 6grenmek istiyordum.
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Cevap 6: ibrahim DEMIRTAS (Daire Baskani, Adli Sicil ve Istatistik Genel
Miidiirliigii Daire Baskani, Adalet Bakanhgi)

Biraz 6nce de ifade ettigim gibi kurumumuzda bdyle bir uzmanimiz yok.
Daha ¢cok Kanunlar Genel Midirligu boyle bir calisma yapmak istediginde,
bizden istatistiki bilgiler istiyor. Bunu kendi uzmanlariyla ve calistigi hoca-
larla beraber degerlendirip yasa cikartmaya calisiyorlar. Ben bu konuda da
bizim kurumun analiz yapan bir uzmanin olmasi gerektigini ve alt yapinin
kurularak verilerin saglikh toplanmasi gerektigini diistintiyorum.

44



BiRINCi GUN
IKINCIi OTURUM
SUNUMLAR

45



46



TERORUN FINANSMANI iLE MUCADELE

Durdu Mehmet NARLI, (2.Sinif Emniyet Miidiirii, Terorle Miicadele
Dairesi Baskan Yardimcisi, Emniyet Genel Miidiirliigii)

28-29 Kasim 2012 tarihleri arasinda gerceklestirilen “Sinirasan Organize
Sug ve Terdre Karsi Miicadele” sempozyumunda Terdrle Miicadele Dairesi
Baskanhgi olarak terérizmin finansmani konulu sunum yapilmistir.

Terdrizmin finansmani kapsaminda; teror 6rgitlerinin finans faaliyetleri,
terérizmin finansmani ile miicadeleye iliskin ulusal mevzuatimizdaki du-
zenlemeler, terérizmin finansmanina yonelik sorusturma stireci, paydas bi-
rimler arasi koordinasyon konulari ele alinmistir.

1-Terdr Orgiitlerinin Finans Faaliyetleri

Terérizmin finansmani kendi icerisinde bir dénglyi barindinir. Uc ana
ayaktan olusan finansman déngustinde birinci ayak finansman ihtiyaci;

Teror orgatleri varhiklarini devam ettirebilmek icin mutlak manada finans-
mana ihtiyac duyarlar. Yine 6rgiit mensuplarinin iaselerinin temini, ulasim,
saglk, haberlesme gibi ihtiyaclarinin yani sira silah ve patlayici madde temi-
ni, eylem Oncesi hazirlik sathasinda duyulan ihtiyaclar, propaganda stirecle-
rinde de ciddi finansman ihtiyaclar vardir.

Teror orgtleri ihtiyac duydugu finansmani temin etmek icin illegal yollar-
dan elde edilen silah, sigara, petrol, uyusturucu vb. maddelerin kacakgihg,
vergilendirme adi altinda harag toplama, fidye amacli adam kagirma, yasal
gorinume birinmus dernekler, ticari isletmeler, sosyal etkinlikler gibi or-
ganizasyonlar cercevesinde kazanilan edinimler, bagis toplama gibi faali-
yetler gerceklestirmektedir.

Temin edilen finansman ¢esitli islemler vasitasiyla 6rgut icerisindeki siste-
me dabhil edilir. Bu islemler arasinda mali sistemin dogrudan, alternatif ha-
vale sistemlerinin ve nakit kuryelerin kullanilmasi ile yasal goriinimlu islet-
meler lzerinden gerceklestirilen faaliyetler, internet, telefon vb. teknolojik
imkanlar bulunmaktadir.
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Terdr orgutlerinin finansman faaliyetleri daginik, gizli, acele stirecler sonu-
cunda realize olmaktadir. Gerek terér orgitlerinin finansmana iliskin ihtiyac
stireci gerek finansmanin temin edildigi alanlar ve gerekse de finansmanin
aktarim sureci gibi asamalarda yirutulen faaliyetlerin terér 6rgutiintn faali-
yetleri oldugunun tespiti zor olmakla birlikte imkansiz da degildir.

Ozellikle PKK/KCK terér érgiti tlkemizdeki miizahir uzantilari vasitasiy-
la finansman temin ettigi gibi Avrupa Ulkelerinden de ciddi miktarlarda fi-
nansman temin etmektedir. Teror 6rgiiti finans temini noktasinda Avrupa
bir s olarak kullanilmaktadir. Terér 6rgitiiniin finans temin etme eksenli
Avrupa Orgutlenmesine bakildiginda;

Avrupa Kirt Demokratik Toplum Koordinasyonu (CDK), Avrupa Kiirt Der-
nekleri Konfederasyonu (KON-KURD), Kirdistan Ulusal Kongresi (KNK),
Uluslararasi Kiirt isadamlar Dernegi (KARSAZ), Kiirt Kizilayr (HEYVA-SOR),
Kirdistan islam Toplumu (CIK) gibi yapilanmalarin gerceklestirdigi faaliyet-
ler vasitasiyla finans temin edildigi goriilmektedir.

2-Ulusal Mevzuat

Terorin finansmani ile micadele noktasinda uluslararasi alanda yasal
yaptirimlarin olmamasi, hukuki bosluklarin bulunmasi terériin finansma-
ni ile miicadeleyi zorlastirmaktadir. Terériin finansmaniyla ilgili i¢c hukuku-
muzda Ozellikle son donemde yeni diizenlemeler yapilmis, yeni kurumlar
hayata gecirilmistir. Terértin finansmanina iliskin ulusal mevzuatimiza ba-
kildiginda;

Teroriin finansmanina yonelik mer’i mevzuatimizda; Terérle Miicadele Ka-
nununun 8'inci maddesinde; “Her kim tiimuyle veya kismen terdr suclarinin
islenmesinde kullanilacagini bilerek ve isteyerek fon saglar veya toplarsa,
Orgut Uyesi olarak cezalandirihr. Fon, kullanilmamis olsa dahi, fail ayni sekil-
de cezalandirihr.

Bu maddenin birinci fikrasinda gegen fon; para veya degeri para ile temsil
edilebilen her tiirli mal, hak, alacak, gelir ve menfaat ile bunlarin birbirine
donustirilmesinden hasil olan menfaat ve degeri ifade eder” hikminiin
yer aldig,

Bu madde de gecen “..Teror suclarinin islenmesinde kullanilacagini bile-
rek ve isteyerek fon saglar veya toplarsa...” seklindeki cimlenin uygulama-
da terdr sucunun islenmesi, miinhasiran terér eyleminin gerceklestirilmesi
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icin fon toplama ve saglama seklinde algilanip dar yorumlandigindan, pra-
tikte maddenin lafzi ile terériin finansmani sucu ortistirilemediginden
¢ogu zaman sorusturma konusu edilememektedir.

Yine terorln finansmani ile miicadele kapsaminda teror 6rgutlerinin s6z-
de makbuz karsiliginda topladigi para ayni ve nakdi tedarikleri yardim kap-
saminda degerlendirilmekte kisinin 6rgit Gyeliginden sorusturma ve ko-
vusturmaya konu edilmesi yeterli gortilmekte, terériin finansmani suguna
yonelik sonug alici bir islem tesis edilmemektedir.

Terérizmin Finansmaninin Onlenmesine Dair Uluslararasi Sézlesme'nin
8/2 fikrasinda belirtilen“..suclarin islenmesinde kullanilan veya kullaniimasi
icin olusturulan fonlarin veya bu suclardan elde edilen kazanclarin miisa-
dere edilebilmesi icin i¢c hukuku uyarinca gerekli tedbirleri alir,” hUkmuntn
Turk Ceza Kanununun Esya musaderesi baslikli 54., kazan¢ misaderesi bas-
hkli 55. maddelerinin ruhunun Terérle Miicadele Kanunu’'nun 8 inci mad-
desine yansitilarak sorusturma siirecinde el konulan fon veya kazancin
yargilama sonunda musadere edilmesi etkin miicadeleye katki saglayacagi
degerlendirilmektedir.

3- Koordinasyon

Teror orgutlerine yonelik yapilan sorusturmalar kapsaminda teknik arag-
larla izleme, iletisimin tespiti gibi sorusturma araglarinin yani sira yapilan
aramalarda elde edilen bilgi, belge ve dokiimanlarin analizi tek basina fi-
nansman sugunun teror orgiitu faaliyeti kapsaminda islendigine iliskin ye-
terli ispat araci olamamaktadir. Anilan sorusturma usullerinin kullanilmasi
son derce 6nemli olmakla birlikte daginik olan finansman faaliyetlerine
iliskin saghkli delillendirme 6zellikle son donemde realize edilen bitinciil
yaklasim ile adli makamlarimizin, MASAK kurumumuzun ve sorusturmanin
bir diger paydasi olan kollugun isbirliginin devami ile mimkudnddr.

Ozellikle Mali Suglar Arastirma Kurulu (MASAK) Baskanhgi ile 2011 yili
Kasim ayinda imzalanan «Bilgi Paylasimina iliskin Protokol» anilan isbirligi-
nin somut ornegidir. Musterek yapilan calismalar sonucu teror orgutlerinin
finansmani ile miicadelede énemli mesafeler alinmistir. isbirliginin artarak
devam ettirilmesinde sonsuz yararlar gorilmektedir.

Sempozyumun diizenlenmesinde emedi gegen Adalet Bakanligimiz yet-
kililerine stikranlarimizi arz ederiz.
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MALi SORUSTURMALARDA POLISiN ROLU

Mikail UCAK, (Emniyet Amiri, Kacakgilik ve Organize Suclarla Miicadele
Daire Baskanligi, Emniyet Genel Miidiirliigii)

Emniyet Amiri Mikail Ucak. Emniyet Genel Mudurligu Kagakgilik ve Orga-
nize Suclarla Miicadele Daire Baskanhgi (KOM) Mali Suglar ve Sug Gelirleriile
Micadele Sube Midurliginde gérev yapmaktayim.

Buglin size burada kisaca kurulus ve teskilatlanmamizdan, mali sug tir-
lerinden ve mali suc sorusturmalarindan 6zetle bahsedecegim. Oncelikle
merkezde KOM Daire Baskanligi'mizin organizasyon yapilanmasi, ekranda
gorildugi gibi Gg tane Baskan Yardimcimiza bagli sube mudurliklerimiz-
den olusmaktadir. Bu sube muddurliklerimizden dort tanesi operasyonel
sube mudurluklerimiz, on tanesi de destek subelerimizden olugsmaktadir.
Az 6nce TEM Daire Baskanimizin arz ettigi gibi, KOM Daire Baskanhgimi-
zin operasyonel yetkisi mevcuttur. illerdeki subelerimiz operasyon yaptigi
gibi merkezdeki subelerimiz de operasyon yapabiliyor veya operasyonlara
destek verebiliyor. Bizim subemiz Mali Suglar ve Sug Gelirleri ile Miicadele
Sube Midirligudiir. illerdeki yapilanmamiz ise sadece istanbul ve Ankara
illerimizde Mali Suclarla Miicadele, Narkotik Suclarla Miicadele, Organize
Sucglarla Micadele ve Kacakgilik Suclariyla Miicadele Sube Muddurlikle-
ri seklindedir. Onun disinda diger seksen ilimiz de Kacakgilik ve Organize
Sucglarla Miicadele Sube Mudurligu olarak gorev yapiyor. Gorev alanimi-
za giren tiim suc tiirlerine bu subelerimiz bakiyor. il yapilanmasinda Sube
Mudurliiklerimiz dogrudan il Emniyet Miidirliigi'ne karsi sorumlular, ayni
zamanda koordinasyon gorevinden dolayi Daire Bagskanlhgimiza karsi da so-
rumluluklar mevcut.

Subelerimizin kisaca yapilanmasindan bahsettikten sonra Mali Suglarla
Mducadele Sube Muidurligu olarak baktigimiz sug tirleri, yani sizlerin bu
alanda sorusturmasini yirittiginiz veya kovusturmasini yurittiginiz
sug turlerinden bahsetmek isterim. Biz mali sug turlerini dort baslikta kate-
gorize ediyoruz. Birincisi yolsuzluk suclari diye adlandirdigimiz kamu kuru-
mu dolandiricilidi, ihaleye fesat karistirma, edinimin ifasina fesat karistirma,
risvet, irtikap, zimmet, haksiz mal edinme, kacirma ve gizleme suclaridir.
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ikincisi sahtecilik suclar diye adlandirdigimiz parada sahtecilik, belgede
sahtecilik, mihir ve damgada sahtecilik, vergi kacakcilig, fikri mulkiyet
ihlalleri suclari. Uclinciisii ekonomik suclar olarak adlandirdigimiz nitelikli
dolandiricilik, tefecilik, hileli iflas, fiyatlari etkileme, ekonomik ticari ve sinai
hayati ilgilendiren 6zel kanunlardaki adli cezai gerektiren suglardir. Dérdiin-
clsi ise suctan elde edilen gelirler ve aklama suglari olarak adlandirdigimiz
suctan elde edilen mal varligr degerlerini aklama, sug gelirlerinin tespiti,
takibi, arastirilmasi, el konulmasi ve miisaderesi konularyla ilgili gorevle-
rimizdir.

Mali suclarla miicadele neden 6nemli dedigimizde, oncelikle devlet biit-
cesini ciddi zarara ugratan suc tirleri var. Mali suglar ekonomik istikrari ve
glvenligi tehdit eder, bireyler arasinda gelir dagilimini bozar, sosyal ve si-
yasi kirlenmeye yol acar, haksiz rekabet ortamina neden olur, 6rgutli ve
bireysel suglarin olusmasina zemin hazirlar. Bu suglar toplumun devlete ve
devlet kurumlarina olan giivenini azaltan suclardir. Bu yoniyle mali suglar
ozellikle teror suclarina énemli dlglide finans saglayan sug tirlerindendir.
Daha 6nce yapilan sunumlardan anlasilacagi tizere, mali suglarla miicadele
terdriin finans kaynaklarini kurutma adina blyiik 6nem arz etmektedir.

Mali suglar etkileyen faktorleri ise su sekilde siralayabiliriz; kamu maliye-
sindeki denetim sorunu, mevzuatin ¢cok genis olmasi ve miicadeleci perso-
nelin mevzuata yeterince hakim olamamasi, kurumlar arasinda yetki kar-
gasasl, her ne kadar giinimuzde kismen ¢oziilse de kurumlar arasindaki
koordinasyon eksikligi, kamu kaynaklarinin kullaniminda 6zensizlikler, ku-
resel ekonomik kriz ve bireyler arasinda ekonomik esitsizlikler.

Su anda bulundugumuz durum itibariyla kurumlar arasi isbirligi dGnemli
Olcude gelismis durumda. Bunun en glizel 6rnedini su an bu salonda Ada-
let Bakanhg, icisleri Bakanligi ve Maliye Bakanligi ayni amac icin bir arada
bulunmasi gostermektedir.

Mali sug sorusturmalarinin en 6nemli zorluklarindan birisi de genis bir
mevzuati olmasidir. Uyusturucu sucu gibi degil sinirl sayida kanunla gérev
yapmiyoruz. Her bir sucun mevzuatimizda ayri bir tanimlamasi olmasin-
dan dolayi hem kolluk acisindan hem de diger kurumlar agisindan yetis-
mis personel eksikligi karsimiza biytik bir sorun olarak cikabiliyor. Az 6nce
saydigimiz sug turlerinin her biri ayri uzmanlik gerektiriyor ve uygulamada
bu sug tirlerinin hepsiyle ilgili su¢ sorusturmalarini ayni kolluk gorevlisinin
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gerceklestiriliyor olmasi, denetim elemanlarinin yetersizligi, mali suclarin
genelde toplumda saygin olarak bilinen kisiler tarafindan isleniyor olma-
s, cezalarin caydiricihdinin az olmasi. Bu konuyla alakali bir 6rnek verecek
olursak uyusturucu sucunun karsiliginda alacagi ceza ile tefecilik ya da iha-
leye fesat karistirma suclarinin karsiliginda alacagi cezanin birbirinden farkli
olmasi gibi suclarin sorusturma yontemleri ve sorusturma surelerinde de
farkliliklar s6z konusu olabilmektedir. Clinki takdir edersiniz genelde mali
su¢ sorusturmalarinin bircogunda uzman incelemesi ya da bilirkisi incele-
mesi gerekmesinden dolayi delillendirme asamasi uzun siirebiliyor. Ayrica
personeli motive edici unsurlarin yetersizligi de mali sug¢ sorusturmalarini
zorlastiran unsurlardan birisi olarak karsimiza cikabilmekte.

Genel olarak bir mali su¢ sorusturmasi nasil baslar ne yapiyoruz? Kisa-
ca ondan bahsetmek istiyorum. Bir su¢ stiphesinin 6grenilmesiyle birlikte
nasil harekete geciyoruz? Biz kolluk olarak su¢ siphesinden genel olarak
Cumbhuriyet Savciligindan gelen talimatlarla, ihbarlarla, sikayet dilekgeleriy-
le, kolluga re’sen yapilan musteki, magdur miracaatlariyla, muhbirlerden
gelen bilgiler, acik kaynaklardan, kamu kurum ve kuruluglarindan yapilan
bildirimlerden, meydana gelen olaylardan ya da tesadiifi deliller dedigimiz
baska bir sorusturmadan dolayi elde ettigimiz bilgilerden haberdar oluruz.
Kanun, kolluk bir su¢ stiphesinden haberdar oldugu zaman derhal Cumhu-
riyet Savcisina haber verir diyor, ancak uygulamada kolluk haberdar oldugu
su¢ stiphesiyle ilgili kisa bir 6n bir hazirlik yapiyor ¢clinkli bazen gelen bilgi
kisa ve anlamsiz olabiliyor. Oncelikle gelen bir ihbari ya da haberdar oldu-
gumuz sug sUphesiyle alakali kendi kurumumuzun yazih dijital arsivlerin-
den POL-NET sorgulari dedigimiz sorgularla bir arastirma yapiyoruz. Daha
sonra diger kurumlardan aldigimiz bilgiler KiK ve EPDK gibi protokoller cer-
cevesinde aldigimiz verilerle ve acik kaynaklardan yaptigimiz arastirmalarla
bir 6n analiz yapip gelen bilginin degerlendirmesini yapiyoruz. ihbarin ina-
nilhrhgi var mi, tespit edilebilir mi ve kanunen sug sayilip sayilmadigi husus-
larindan bir degerlendirme yaptiktan sonra Cumhuriyet Savcisina konuyu
aktarip Cumhuriyet Savcisinin verecedi talimata gore hareket ediyoruz. Bu
asamada s6z konusu suc sliphesi yeteri kadar acik, somut deliller var, yeni
bir calisma yapmayi gerektirecek bir durum yoksa ya da gecikmesinde sa-
kinca bulunan bir durum s6z konusuysa dogrudan operasyon karari verilir.
Bir diger durum s6z konusu sug siphesiyle ilgili yeteri kadar somut delil
toplamak, su¢ ve sucg stiphesi altindaki sahislarla ilgili detayli bir sorusturma
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yapabilmek icin planh operasyon dedigimiz bir projeli calisma baslatiyoruz.
Bu calismalar genelde (¢ ay ile bir buguk yil arasinda degisebilen uzun so-
luklu sorusturmalardir.

Mali sorusturmalarda genel olarak acik sorusturma ve kapali sorusturma
olarak iki tiir sorusturma yontemi karsimiza gikiyor. Acik sorusturma yonte-
mi bir uyusturucu sug sorusturmasinda s6z konusu olmayabilir, ama mali
suc sorusturmalarinda sik basvurdugumuz bir yontemdir. Ornegin bir ku-
rumdan ya da bir sirkette operasyon yapilmadan dnce delil toplamaya y6-
nelik arama yapilabilir, belgelere el konulup bilirkisi ve uzman incelemesi
sonrasinda operasyona donusturulebilir. Sucun tiiriine gore agiktan yiru-
tilen bir sorusturma olabildigi gibi CMK'nin istisnai sorusturma yontemleri
dedigimiz korunma tedbirlerinin tamamini da kullanabildigimiz icerisinde
uzman bilirkisilerden faydalanarak yiriittiiglimiiz uzun soluklu az 6nce de
bahsettigim gibi U¢ ay ile bir bucuk yil arasi degisebilen projeli calismalar
yaplilabilir.

Bu calismalarin neticesinde var ise sug 6rgiitinin varliginin tespitini orta-
ya koyabilmemiz sug stiphesine iliskin tim delillerin toplanmasi, suca konu
faaliyetlerin ortaya cikartilmasi ve bilirkisi inceleme raporlari ile birlikte tek-
rar Cumhuriyet Savcimizin koordinesinde onun talimatlariyla stiphelilerin
yakalanip ifadelerinin alinmasi, delillerin toplanip fezlekeye donustrilip
adliyeye intikal ettirilmesi strecini yasiyoruz. Bu slire icerisinde biz irtibatli
oldugumuz inceleme yaptirdigimiz veri alisverisinde bulundugumuz ku-
rumlarimiz icisleri Bakanligi Mali idareler Genel Mudurltga, Saglhk Bakanhg:
Teftis Kurulu Baskanhdi, ilac ve Eczacilik Genel Miidiirliigi, Tedavi Hizmet-
leri Genel Midurligu, Maliye Bakanhgr Mali Suclar Arastirma Kurulu gibi
hemen hemen tiim kurumlarimizla karsilikh bir isbirligimiz mevcut. Ozet
olarak mali sug sorusturmadaki isleyis bu sekilde.

Sunum sona ermistir, arz ederim. Tesekkur ederim.
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MALI SORUSTURMALARDA MASAK’IN ROLU

Ugur ERSOY, (MASAK Uzmani, Maliye Bakanligi)

Sayin hakim ve savcilarim, degerli Bakanlk temsilcileri ve yabanci misa-
firlerimiz, hepinizi saygiyla selamliyorum. ismim Ugur ERSOY, 2004 yilindan
beri MASAK'ta uzman olarak calisiyorum. Terériin Finansmani ile Miicadele
Dairesinin kuruldugu 2007 yilindan beri de bu dairede gérev yapmaktayim.

Sunumumda kisaca Turkiye’nin mali istihbarat birimi olarak MASAK nedir,
ne degildir dnce buna deginecedim. Daha sonra Terorle Miicadele Dairesin-
den Baskan Yardimcimizin detayl olarak anlattigi terériin finansmani kav-
ramina iliskin birkag hususu ekleyecegim. Daha sonra teroriin finansmani
sucunun hukuki boyutuna iliskin derledigimiz bazi bilgileri aktaracagim. Ar-
dindan, bir mali arastirma nasil yapilir, MASAK'ta nasil bir arastirma yontemi
izliyoruz, bunu anlattiktan sonra, konuya iliskin cesitli sorunlar ve ¢6ziim
Onerilerine deginecegim. Vakit kalirsa 6rnek olaylari anlatacagim.

MASAK (Mali Suglari Arastirma Kurulu) 1996 yilinda 4208 sayili kanunla
kurulmus, 1997 yilinda fiilen calismaya baslamistir. 2006 yilinda bu kanun
revize edilerek, 5549 sayili Su¢ Gelirlerinin Aklanmasinin Onlenmesi Hak-
kinda Kanun ortaya cikarilmis, MASAK'in gorev ve yetkileri de yeniden du-
zenlenmistir. MASAK, dogrudan dogruya Maliye Bakanhigina baglh olarak
calisan idari nitelikte bir ana hizmet birimidir. Organizasyon yapimiza bak-
tigimiz zaman Baskan Yardimcilarinin altinda, Daire Baskanlari ve bunlarin
altinda cesitli gruplarin bulundugunu goériiyoruz. Bu gruplara baktigimiz-
da, terériin finansmani incelemelerini yiriten Terériin Finansmanina iliskin
Analiz ve Degerlendirme Grubumuz, ayni sekilde aklama sugunailiskin ana-
liz ve degerlendirme yapan ve buna iliskin daha detayli incelemeyi yuriten
inceleme grubumuz bulunmakta. Ayrica stratejik analiz de dedigimiz yigin
veriler Uzerinden olay bazinda suca ulasma yoniindeki analiz faaliyetlerini
yurlten Genel Analiz ve Veri Toplama ve Analiz grubumuz, ¢esitli yukim-
[G gruplarina, cesitli kamu kurumlarina ya da MASAK'in kendi personeline
yonelik egitim faaliyetlerini gergeklestiren bir Egitim Grubumuz, yabanci
Ulkelerle veya FATF, Egmont vb. uluslararasi kuruluslarla olan faaliyetleri yi-
riten Dis lliskiler Grubumuz, cesitli hukuki diizenlemeleri gerceklestiren ve
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Mali Suclarla Miicadele Koordinasyon Kurulunun calismalarini takip eden
Mevzuati Takip ve Koordinasyon Grubu ile yukumli gruplarini denetleyip
goOzetleyen Yikimlu Denetimi Grubumuz bulunmaktadir.

MASAK'In Turkiye'de bulundugu konuma baktigimiz zaman 6zetle su se-
kilden bahsedebiliriz: MASAK, mali alanda faaliyet gosteren yiikiimli grup-
lar1 (mali kuruluglar veya mali olmayan kuruluslardan olusmakta) ile sucla
micadele alaninda faaliyet gosteren adli merciler, kolluk ve istihbarat bi-
rimleri arasinda bir nevi tampon vazifesi gérmektedir.

Mali istihbarat birimi dedigimiz zaman akla ne gelir Sorusunu yanitlaya-
cak olursak, kisaca suc gelirlerinin aklanmasi ve terériin finansmani ile ilgili
olarak stipheli islem bildirimleri alan, veri toplayan, bu verileri analiz eden
ve analiz sonucunda herhangi bir somut neticeye ulasiimissa, bunlari ilgili
birimlere dagitan bir kurulus kastedilir. 5549 sayili Kanunumuzla bu durum
dizenlenmis, dagitma fonksiyonu ile MASAK Cumhuriyet Savailiklarini mu-
hatap alarak su¢ duyurusunda bulunmakla gérevlendirilmistir. Diger gorev
ve yetkilerimize baktigimizda, yaptigimiz arastirmalar icerisinde eger diger
kamu kuruluslarinin veya kolluk birimlerinin gorev alanlariniilgilendiren bir
husus varsa, onunla ilgili ek bir calismaya ihtiyac bulunmasi halinde, konu-
nun bu kurumlara intikal ettirilerek ekstra inceleme ve arastirma yapilmasi
talebinde bulunma yetkisinin verildigi gortliyor. Ayrica, butiin kamu ve
0Ozel, gercek ve tlizel tim kisilerden bilgi ve belge talebinde bulunma yetki-
miz bulunmaktadir. Yabanci tlkelerdeki mali istihbarat birimlerinden de bil-
gi ve belge talebinde bulunma yahut onlardan gelen taleplere cevap verme
gorev ve yetkisi de verilmistir. Diizenleyici ve denetleyici otorite olarak yu-
kimlualuklere iliskin calismalar ile uluslararasi iliskileri ytritme konusunda
da gorevleri bulunmaktadir.

MASAK'In fonksiyonlarini temel olarak iki ana baslik altinda ele alabiliriz:
Biri 6nleyici tedbirler, digeri bastirici tedbirler. Onleyici tedbirler dedigimiz
zaman, aslinda klasik FIU (mali istihbarat birimi) gorevleri, yani MASAK'
MASAK yapan gorevler anlasilmaktadir. Bizim 25 farkh ytikiimli grubumuz
bulunmakta. Bunlar bir sekilde mali konularda faaliyet gosteren bankalar
ve diger finans kuruluslari ile emlakgilar, galericiler, kargo sirketleri, spor
kultpleri, noterler, belli konularda sinirli olmak tizere avukatlar ve mali mu-
savirlere kadar uzanan genis bir yelpaze. Bu ylkimlu gruplarina diyoruz ki,
mdsterinizi taniyacaksiniz. Yani kiminle is yapiyorsunuz, bu kisiler yasal bir
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faaliyet mi yapiyor, yoksa yasa disi bir faaliyet mi yapmak istiyor, bunu bile-
ceksiniz. Bununla ilgili de olagan disi bir isleme rastlarsaniz bunu merkezi
birim olarak MASAK’a intikal ettireceksiniz diyoruz. Buna da slipheli islem
bildirimi adi veriliyor. Bu bildirimler sanki bir sinir ucu gibi islev gérmekte
olup, bitin bu yikimli gruplarinda gorev yapan kisiler, aslinda bizim adi-
miza misterilerinin faaliyetlerinde su¢ baglantisi var mi yok mu ya da ola-
gan disi bir islem var mi yok mu gibi hususlarda beyne bildirimde bulunu-
yorlar. Diger fonksiyonumuz ise bastirici tedbirlerdir. Bir konu 6ncelikle 6n
degerlendirmeye tabi tutularak eleme yapilir. Konuya dair daha detayli bir
calisma yapilacaksa, analiz ve degerlendirme ve inceleme dedigimiz calis-
malar yapihr. Bunlarin sonucunda da bir suca rastlanirsa, daha dogrusu sug
emaresine rastlanirsa, bunlar Cumhuriyet Savciliklarimiza génderilir. Ayrica
Terorle Miicadele Dairesi'nden Sayin Durdu Beyin de belirttigi gibi, kolluk
ve istihbarat birimlerimizle ¢cok yakin bir isbirligi icerisindeyiz. Elde ettigimiz
tespitleri onlara mutlaka génderiyoruz. Onlardan da elde ettikleri tespitleri
aliyoruz. Ayrica, yapilan tespitlerde diger kamu kurumlarini ilgilendiren bir
husus varsa, konuyu ilgili birime intikal ettiriyoruz. Mesela vergi kacakgilig
varsa Vergi Denetim Kuruluna, banka dolandiriciligi varsa Bankacilik Diizen-
leme ve Denetleme Kurulu'na, giimriik kagakgiligr varsa Gimrik ve Ticaret
Bakanligi'na, kambiyo mevzuatina aykirlik varsa Hazine Mustesarligina bilgi
veriyoruz. inceledigimiz hususlart MASAK ayrica veritabanina kaydediyoruz.

MASAK'In daha 6nce bahsettigim yukumli gruplarina yonelik olarak; kim-
lik tespiti, risk yonetimi vs. iliskin yonetmelik ve tebliglerle cesitli diizenle-
meler yapma gorevi bulunmakta. Ayrica, 6 ayda bir toplanan ve ¢esitli kamu
kuruluslarinin st diizey yoneticilerinden olusan Mali Suglarla Miicadele Ko-
ordinasyon Kurulumuz bulunmakta olup, bunun politika belirleme ve cesitli
Ust diizey kararlar alma eylemler icra etme anlaminda calismalari var.

MASAK, FATF ve Egmont Grubu ile ilgili 6zellikle gesitli calismalari da yu-
rutmekte. FATF, yani Mali Eylem Gorev Guicl, 1989 yilinda G-7 zirvesinde
kurulmus, 34 tye Ulke ve 2 uluslararasi 6rgiit olmak lzere 36 {iyesi bulunan
bir yapilanmadir. Tirkiye 1991 yilinda tGye olmustur. FATF'in meshur 40 Tav-
siye Kararlari bulunmakta. Bununla kara para aklama, terériin finansmani
ve nikleer silahlarin finansmani ile ilgili olarak politika belirlemek, bunlara
iliskin standartlar gelistirmek seklinde goérevleri bulunuyor. Egmont Grubu
ise 1995 yilinda kurulmus, 127 Gyeli bir kurulustur. Tarkiye 1998 yilinda Uye
olmustur. Temel amaci Ulkelerin bilgi ve belge paylasimini desteklemek
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olup, bu grubu bilgi paylasimi Gzerine kurulmus bir havuz gibi diistinebili-
riz. Bu kapsamda da cesitli FIU’larla mutabakat muhtiralariimzahyoruz. Sim-
diye kadar MASAK 35 Ulke ile mutabakat muhtirasiimzaladi. Ayrica Egmont
Security Web Uizerinden 6zel bir e-mail sistemi ile de Ulkeler arasinda bilgi
paylasimi gergeklestirilmekte.

MASAK'taki islem siirecine baktigimiz zaman, yani terériin finansmani
sucu ileilgili ne tir bir calisma yapiyoruz diye baktigimizda, faaliyetlerimizin
genellikle sunumda belirtildigi sekilde baslatildigini goriyoruz: Cesitli yU-
kiimltlik gruplarindan gelen stpheli islem bildirimlerini, basina yansimis
bir hususu, savciliklarimizdan ya da kamu kuruluglarindan gelen kurumsal
ihbarlari, kisilerden ve sirketlerden gelen 6zel ihbarlari yahut yurtdisindaki
cesitli mali istihbarat birimlerinden gelen ihbarlari biz bir calismanin bas-
langici olarak ele alabiliriz. Gelen bu ihbarlarla ilgili olarak 6ncelikle 6n de-
gerlendirme calismasi yapiyoruz. Yani kabaca bu ihbar ciddi midir, su¢ ema-
resi var midir, buna iliskin MASAK uzmanlarinca veritabanimizdan ve cesitli
veri kaynaklarindan arastirmalar yapilmakta ve olay biraz ciddi bulunuyorsa
degerlendirmeye intikal ettirilmektedir. Eger suca dair bir emare yoksa MA-
SAK veritabanina kaydedilmekte veya baska bir birimi ilgilendiriyorsa konu
oraya aksettirilmektedir. Degerlendirme calismasi dedigimiz de konunun
biraz daha derinlemesine arastirlmasina ve analiz ¢alismasi yapilmasina
iliskindir. MASAK uzmanlari konuyu ele alyor, cesitli veriler topluyor, kamu
ve Ozel kisilerden, gercek ve tuzel kisilerden bilgi talep ediyor, gerekirse
yurtdisindan bilgi talep ediyor ve bunlarlailgili kisaca kisinin suc faaliyetleri
ve ekonomik faaliyetleri arasindaki baglantiyr kurmaya calisiyor. Bunun so-
nucunda da ciddi bir sug stiphesine rastliyorsa konuyu savciliga su¢ duyu-
rusu olarak iletiliyor yahut ilgili birimlere, kolluk ve istihbarat birimlerimize
gonderiyor. Savciliklara yapilan su¢ duyurularina baktigimiz zaman, simdiye
kadar MASAK tarafindan yaklasik 10 dosya kapsaminda tabloda yer alan kisi
sayisi kadar kisiler hakkinda su¢ duyurusunda bulunuldugu goruliyor. Bun-
lari ilgili birimlere de tamamen sevk ediyoruz. Bahsettigimiz gibi 6zellikle
EGM, MIT, JGK, Cumhuriyet Savciliklarimiz, Mahkemelerle yakin isbirligine
dayali calismalarimiz ve bilgi paylasimlarimiz bulunmaktadir.

Teroriin finansmani kavramina deginecek olursak, kisacasi terorden
bahsedebilmek icin bir terér 6rgitiiniin bulunmasi ve bir terér eyleminin
gerceklesmesi ne kadar gerekmekte ise, terériin finansmani da o kadar
gereklidir. Her faaliyetin oldugu gibi terdr faaliyetlerinin de bir mali izdU-
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simi bulunmaktadir. Yani tabiri caizse, paraniz olmadan sokaga bile cika-
mazsiniz, sokaga ¢iktiginiz andan itibaren ise bir iz birakirsiniz. Bu bilgiler
ozellikle mali sorusturmalar sonucunda, gerek delillendirme acisindan, ge-
rekse de suclularin takibi agisindan dnem arz etmektedir. Az 6nce de EGM
yetkililerinin belirttigi ciktilar son derece sevindirici ve olumlu gelismeler.
Bu, sorusturmalara mali derinlik kattigimiz zaman ne kadar olumlu sonuclar
alabildigimizin bir gostergesi. Yani kisaca madalyonun iki ylzu gibi, terorle
mucadele, terériin finansmani ile miicadele olmadan gergeklestirilemez.

Teroriin finansmani, yasal ve yasa disi faaliyetlerden elde edilen fonlarin
teror eylemlerine aktarilmasi eylemidir. Demin de bahsedildigi Gizere, teror
orgutlerinin finansman dénguisu vardir. Kisaca teroriin finansmaninda gelir-
ler, giderler ve bu gelirlerin giderlere aktariimasi faaliyetleri bulunmaktadir.
Teror 6rgltleri neden fona ihtiyag duyar ya da teror 6rgitlerinin harcamala-
ri ne Uzerinedir Sorusuna baktigimiz zaman, sunumdaki buyuk Gc¢gen kar-
simiza ¢cikmaktadir. Buylik Gggen terdr 6rglitiiniin bitiin giderlerini olustu-
ruyorsa, dogrudan dogruya teror eylemlerine yonelik giderler Gstteki kiiguk
Ucgeni olusturmaktadir. Yani buz daginin gériinen kismi gibi. Fakat 6rgutiin
idamesine iliskin egitim masraflari, iletisim masrafi, seyahat masrafi, propa-
ganda gideri, riisvet harcamalari, 6rgit Gyelerine yapilan yardimlar, hazirhk
maliyetleri gibi giderleri ise genellikle gdzden kagmaktadir. Yani 6rnegin bir
karakola bombali bir saldir oldugu zaman genelde bu eylemin finansmani-
ni kim yapiyor kim terori finanse ediyor diye bakiliyor, yani 6rgiitiin genel
faaliyetlerine degil de, bu saldirinin tzerine odaklaniliyor. Gergci bu kanun
maddemizin de sorunlu olusundan kaynaklaniyor. Fakat birazdan degine-
cegim Uzere kanun maddemizin algilanisinda biraz sorun var. Ama bu sorun
kanimizca asilabilir bir sorun. Teroriin finansmani denildigi zaman 6rgiitin
bu faaliyetlerini finanse eden kisilerin finansor olarak nitelendirilmesi, buna
yonelik calismalar yapilmasi gerekmektedir. Orgiitiin finans kaynaklari ile
ilgili EGM detayh agiklamalar yaptigi icin bu konunun ¢ok tzerinde dur-
mayacagim. Terdr drgltlerinin yasal ve yasa disi faaliyetleri bulunmaktadir.
Fon hareketlerine baktigimizda nitekim yasal mali sistemin (bankalar gibi)
yogun olarak kullanilabilmekte oldugu gériilmektedir. Ozellikle uluslararasi
para hareketlerinde nakit kuryelerini teror orgutu sikhkla kullanmaktadir.
Havala sistemi dedigimiz alternatif havale sistemleri, paravan ticari isletme-
ler, kar amaci gitmeyen kuruluslar, gesitli deme sistemleri de fon transfer-
lerinde kullaniimaktadir.
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Teroriin finansmani sucu ile ilgili olarak hukuki boyuta iliskin uluslararasi
diizenlemeler kisaca sunlardir: BM'nin Terériin Finansmaninin Onlenmesine
Dair Sozlesmesi ve Ek Protokolleri, Glvenlik Konseyi Kararlari, Mali Eylem
Gorev Gucl’nun (FATF) tavsiyeleri, AB'nin direktifleri, AK'nin Varsova Sozles-
mesi, Diinya Bankasi ve IMF'nin ¢esitli dlizenlemeleri. Ulusal mevzuatimizda
teroriin finansmani ile ilgili olarak; Terorle Miicadele Kanunu, CMK, TCK ve
5549 sayili Kanun ile MASAK'In ¢esitli yonetmelik ve teblig diizenlemeleri
bulunmakta.

Terdrle Miicadele Kanunu'na baktigimiz zaman terdr taniminin yapilmis
oldugu goruluyor. Bir 6rgitin varhdi icin gerekli kosullara, teror suglarina
ve terdr amaciyla islenen suclarin ne olduguna, terdér sugunun hangi amacg-
larla islenecegine detayl olarak deginmis kanun.

Terdriin finansmani sugunun tanimina baktigimiz zaman diyor ki, her kim
timuyle veya kismen terdr suglarinin islenmesinde kullanilacagini bilerek
ve isteyerek fon saglar veya toplarsa 6rgut tyesi olarak cezalandirilir. Burada
gecen fon her tiirli mal, hak, alacak, gelir ve menfaat ile bunlarin birbirin-
den donustirilmesinden hasil olan menfaat ve degeri ifade etmektedir. Su-
cun failine baktigimiz zaman, tartismali olmakla birlikte, her kim diye bas-
ladigi icin 6rgut Uyesi veya degil herkesin terdriin finansmani sugunun faili
olabilecegi sonucuna ulasiyoruz. TCK 220. maddeye baktigimizda ise ancak
orgut hiyerarsisine dahil olmayan birisinin, terér 6rgitiine yardim sugunu
isleyecegini belirtiyor. Bir de burada belirtmek istedigim zincirin her halka-
sinin fail olarak nitelenmesi gerekliligi. Aslinda terérin finansmani denildigi
zaman cok basit bir olay s6z konusu degil. Il, ilce ve mahalle temsilcileri bun-
lar cesitli kisilerden topluyorlar. Gelirlerin 6rgitlin giderlerine ulasmasina
kadar zincirin bircok halkasi séz konusu. Her halkanin teréri finanse eden
finansor olarak nitelendirilecedi muhakkak. Tabi ki arada kast unsurunun
koptugu yerler olsa da, olaya bir biitlin olarak bakilmaldir. Yani arada bi-
lerek ve isteyerek bunu gerceklestirmeyen kisiler bulunabilir, bagis toplar-
ken bunun orgite gidecedinin farkinda olmayanlar bulunabilir. Bu kisilerin
arada olmasi zincirin kopacagi anlamina gelmeyecektir. Sucun konusuna
baktigimiz zaman, sucun konusunun “fon” oldugunu soyleyebiliriz. Yani su-
cun konusu sadece para olmayip, her tiirlii ekonomik deger terériin finans-
mani sucu kapsaminda yer almaktadir. Sucun maddi unsuru, fon toplamak
ve saglamaktir. Toplamak denildigi zaman baskasinin cebinden 6rgiite fon
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aktarma, saglamak denildigi zamanda kendi cebinden 6rgiite fon aktarma
akla gelecektir. Netice, teror suclarinin islenmesidir. Manevi unsur, bilerek ve
isteyerek dedigi icin genel kast s6z konusu olmaktadir. Teroriin finansmani
sucunda olasi kast ve taksir bulunmamaktadir.

Yasal ve yasa disi gelirlerden elde edilen gelirlerin yani fonlarin teror sucla-
rinin islenmesine aktarilmasi, yani bu fonlarin terér suclarinin islenmesinde
kullaniimasi denildigi zaman biraz muglak bir ifade ortaya cikiyor. Fonun te-
ror orglitline gitmesi ya da 6rglt mensubuna yapilan her turli transfer bu
kapsamda midir yahut 6rgit yakinlarina yapilan yardimlar bu kapsamda ele
alinabilir mi? Hemen suraya geliyoruz ki, kanimizca az dnce sunumumuzda
gosterdigimiz Gicgende bulunan giderler 6rgiitiin faaliyetlerini devam ettir-
mesi icin, idame ettirmesi icin gerekli masraflar oldugu icin, bunlarin finans-
mani da terdriin finansmani sucunu olusturacaktir. Bunu suna dayanarak
soyliyoruz: TCK 314. madde TMK 3. madde icinde sayllmis. 314'lincii madde
kapsaminda 6rgiiti kurma ve devam ettirmeye yonelik egitim masraflari, se-
yahat masraflari, propaganda giderleri gibi maliyetler de bu kapsamda ele
alinmalidir.

Orgiite yardim ve terdriin finansmani suclar genelde karistiriliyor. Daha
Onceden sadece 6rglte yardim sugu vardi. Sonra teroriin finansmani sugu
getirildi. Aradaki fark nedir? Bu iki su¢ nerede ayristiriimalidir? Orgiite yardim
kavramina genis anlamda baktigimiz zaman, Tiirk mevzuatinda bu kapsama
girecek 3 farkli su¢ tanimi bulundugu gorilmekte: Bunlardan ilki terorin fi-
nansmani sucudur (TMK m.8). ikincisi silah saglama (TCK m.315). Uctinciisi
de daha genel nitelikte 6rgtite yardim sucu (TCK m.220/7). Bu 3 sugun birbiri
arasindaki fark, konusu itibariyledir.

Daha 6nce bahsettigim gibi, fon kavrami genis tarif edildigi icin, parasal
degeri olan, ekonomik degeri olan her sey orgtite aktarildigi zaman, bunun
terorlin finansmani sucu kapsaminda ele alinmasi gerekmekte. O yiizden, te-
roriin finansmani daha 6zel nitelikte bir suctur ve ilk basvurulacak madde ol-
malidir. Sucun konusunu silah olusturuyorsa, silah saglama s6z konusu. Bun-
lara girmeyen, yani konusu fon veya silah disinda olan bir sey varsa; mesela
orgute bilgi verme, evini agma gibi parasal olarak ifade edilemeyecek tiirde
bir yardim s6z konusu ise, ancak burada orgiite yardim sucu devreye gir-
mektedir. Bu husus genellikle karistirihyor. Eski aliskanlik nedeniyle davalar
orglte yardimdan dolayi aciliyor. Ter6riin finansmanindan dolayi ¢cok dava
acllmiyor. Bu konuya dikkat cekmenin farkindaligi artiracagini umuyoruz.
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Sugun cezasina baktigimiz zaman, 6rgit Uyesi gibi cezalandirilir dedigi
icin, 5-10 yil, artinmla 7,5-15 yil oldugu anlasiliyor. Tiizel kisinin sorumlu ilis-
kin olarak TCK 60. maddede belirtilen glvenlik tedbirleri s6z konusu. Bunlar
faaliyet izninin iptali ve musaderedir. Bir de Kabahatler Kanununun 43/A
maddesinde diizenlenen idari para cezasi s6z konusu. Bu da genelde bilin-
miyor. Aklama ve teroriin finansmani gibi birkag suc sayilmis, bu suclarin o
tlzel kisinin faaliyetleri cercevesiicerisinde islenmesi halinde, 10.000 liradan
2.000.000 liraya kadar para cezasi kesilebilmekte. Terérlin finansmani sugu-
na iliskin TMK 8. maddede dogrudan dogruya muisadereye iliskin bir ibare
bulunmamakla beraber, madde gerek¢esinde bu husus belirtilmis. TCK 55.
maddesindeki kazan¢ musaderesi taniminda, sugun islenmesi iin saglanan
maddi menfaatten bahsediyor. Bunun terdriin finansmani sucu kapsamin-
da ele alinacagi asikar. O yiizden, sayin adli makamlarimizin misadere kav-
raminin isletilmesi konusunda daha duyarli olmalarini ve bu maddeyi daha
aktif olarak dikkate almalarini temenni ediyoruz. Clinkl genellikle suglunun
yakalanmast ile olay bitiyor gibi bir anlayis var. Orgiitlii suclarda kisiler geci-
cidir, suclu yakalaninca bu kisi gider yerine baskasi gelir. Ama o faaliyet her
zaman devam eder. Bu nedenle, eder sucla mali vecheleri itibariyle miica-
dele edilirse, sug orgitlerinin mal varligina el konulur, misadereye basvu-
rulursa, o sucun koku kuruyacaktir. Aksi takdirde, yakalanan suclular yerine
yeni kisiler gelecek, sucun 6énlenmesi mimkiin olmayacaktir.

Terorlin finansmani sucunda dava zamanasimi 15, ceza zamanasimi 20,
miisadere zamanasimi 20 yildir. CMK’'nin 128. maddesi kapsaminda terériin
finansmani suguyla ilgili olarak elkoyma karari verilebilmekte. Buna ek ola-
rak, 5549 sayili Kanunun 17. maddesi uyarinca, gecikmesinde sakinca bulu-
nan hallerde Cumhuriyet Savcisi da daha sonradan Hakim onayina sunmak
kosuluyla elkoyma karari verebilmektedir. Bu da 5549 sayili Kanunla yara-
tilan bir imkandir. Ozel sorusturma yéntem ve teknikleri de TMK 10. mad-
dede diizenlenmis. Bir de burada belirtmek istedigim bir husus var. 5549
sayili Kanunun 18. maddesine gore aklama ve teroriin finansmani sucuna
iliskin sorusturma sonucunda diizenlenen iddianame ya da kovusturmaya
yer olmadigina dair karar yahut mahkemeler tarafindan verilen hilkiim veya
el koyma karari varsa bunlarin bir 6rneginin Baskanhgimiza gonderilmesi
gerekmekte. Bu durum, 6zellikle istatistiklerin toplanmasi ve gerek bu ko-
nuda i¢tihadin olusturulmasi acisindan ve gerekse bizim itirazlarimiz veya
ekleyeceklerimiz s6z konusu olabileceginden, biyiik 6nem arz ediyor. Bu
nedenle, bu maddenin isletilerek s6z konusu kararlarin Baskanligimiza gon-
derilmesinden memnuniyet duyacagimizi iletmek isterim.
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MASAK'ta biz teroérlin finansmani sucu ile ilgili incelemelerimizi nasil ya-
piyoruz? Buna baktigimiz zaman, olayin icerigine gére degismekle beraber;
banka ve finansal kurulus kayitlari, niifus kayitlari, vergi kayitlari, sirket or-
takliklari, gayrimenkul alim satimi, mal ve hizmet alim satimi, motorlu ta-
sit alim satimi gibi kayitlar, sosyal guivenlik ve calisma kayitlari, dis ticaret
kayitlari, gemi, sivil havacilik, ihale kayitlari, suc kayitlari, adli sicil kayitlar,
yurda giris ¢ikis kayitlar gibi verileri ilgili kuruluslardan istemek suretiyle
arastirmalarimizi tamamliyoruz.

Genelde calismalarimizda ti¢ adim bulunmakta. Birincisi kimleri inceleye-
cegimizi belirliyoruz, ikincisi bu kisilerin mali profilini ¢ikariyoruz. Yani bir
nevi mali biyografisini olusturarak, bu kisi hangi yilda nerede calismis, ne
tar sirketler kurmusg, ne tiir ekonomik faaliyetleri olmus, hangi tir gelir ge-
tirici faaliyetleri ve hangi servetleri bulunuyor, buna bakiyoruz. Gelirleri ile
servetleri arasinda orantisizlik bulunuyorsa bu durum tabi ki stiphe olus-
turuyor. Fakat burada o slipheyi ispatlamak da bizim sorumlulugumuzda.
Amerika gibi bazi Ulkelerde bdyle bir orantisizlik oldugu anda, dogrudan
ispat kilfetini tersine ceviriyorlar ve o stiphelinin bu geliri suctan elde etme-
digini ispatlamasini istiyorlar. E§er suctan elde etmedigini ispatlamiyorsa o
kisi su¢lu sayiliyor. Biz bir stiphe buldugumuz zaman, bunun illiyet bagini
kurmak da bizim tzerimizde bir gorev. Kisileri belirledik, mali profilini ¢ikar-
dik, 3. asamada bu kisinin iliskide olabilecegi herkesin, ulasabildigimiz bui-
tlin kayitlar neticesinde bunlarin iliskide oldugu tiim kisilerin su¢ kayitlarina
terdrle baglantisi var mi diye bakiyoruz. Clinkii dogrudan dogruya o kisinin
kendisinin teror faaliyetinden dolayi kayitlari olmayabilir. Genellikle 6rgiit-
ler sicili temiz kisileri kullanmakta. Fakat akrabalari, sirket ortaklari, ortak-
larinin ortaklari yaninda calisanlar, calisma arkadaslari, is iliskisine girdigi,
mal alim satimi gerceklestirdigi kisiler, 6zellikle banka transferlerine konu
kisiler cok 6nemli. Yani bir bankada EFT, Havale, SWIFT vb. para transferi var-
sa, kimlere para gondermis, kimlerden para transferi almis ya da hesabina
kim nakit yatirmig, kim nakit cekmis, bunlara ulasmak ¢cok 6énemli oluyor. Bu
kisiler, vakif dernek Uye, yoneticileri ya da gayrimenkul, motorlu tasit alim
satimina konu kisiler olabilir. Yani olayin icerigine gore de biraz degisiyor.
Bunlarin terér faaliyetleri bulunuyorsa bu bizim icin ciddi siiphe nedeni olu-
yor. Olayin daha ¢ok lizerine gidiyoruz. Parayi nasil takip ediyoruz? Parayi
aslinda 4 temel unsur Uzerinden takip ediyoruz: Kisi, zaman, mekan, tutar.
Ornegin kisinin hesabina bir para transferi geliyor onunla gayrimenkul ali-
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yor gibi diistinelim. Gonderen kisiler uyuyor mu, aldigi verdigi kisiler kim-
ler, tutarlar uyumlu mu buna bakiyoruz. Falanca subeden su miktarda para
¢ekmis sonra birkag glin icerisinde veya ayni dakikada su miktarda parayi su
subeye yatirmis gibi bilgilerin hepsini karsilastirarak parayi takip ediyoruz.
Kisaca bu sekilde soyleyebiliriz.

Terorin finansmani ile miicadelede sorunlardan ziyade ¢o6ziim Oneri-
lerine deginmek istiyorum. Daha 6nce de bahsettim, aslinda biraz tekrar
niteliginde olacak, ama teroriin finansmani sucunun bagimsiz ve 6zel sug
oldugu konusunda farkindaligin artirilmasi cok énemli. Davalarin TMK 8.
madde kapsaminda acilmasina agirlik verilmelidir. EGM'den Sayin Baskan
Yardimcimin degindigi tGizere, TMK 8. maddeye iliskin olarak gerekirse dosya
tefrik edilmeli ama ayni Savci tarafindan ydiritilmeli. Clinki kara para akla-
ma dosyalarinda bazen 6ncil suca Agir Ceza Mahkemesi ve aklama sucuna
Asliye Ceza Mahkemesi bakabiliyor, o zaman etkinlik azalabiliyor. Ayni kisi
tarafindan yiritilmeli ama bunun ayn bir su¢ oldugu konusunda farkin-
daligin artmasi agisindan, ayr bir dosya veya sayi verilerek sorusturmalar
yuratulmelidir.

Terdr sorusturmalari mutlaka finansman boyutlari ile de incelenmelidir.
Ayrica, terorle iligkisi olan kisilerin belirlenmesi gerekmektedir. Bu, bizi ¢cok
zorlayan bir konu. Ozellikle aldigimiz stipheli islem bildirimlerinde sektér-
de faaliyet gosteren bankalar veya diger yukimlilerimiz ellerinde bir teror
listesi bulunursa bunlari daha kolay iletebileceklerini belirtiyorlar. Bu ¢ok
onemli, zira musterilerinin terdrist olup olmadigini boyle bir liste olmadan
bilmeleri ve bu islemleri bize iletmeleri biraz glic olmakta.

Ter6riin finansmani ile miicadele sadece il bazinda degil, ulusal ve ulusla-
rarasi alanda ele alinmasi gereken bir olgudur. Adli istinabe muessesi aktif
isletilmelidir. Kisisel Verilerin Korunmasi Hakkindaki Kanun ¢ikmadigi igin,
Ozellikle terdristlerin hesap detaylarinin alinmasinda bazi zorluklar ¢ekiyo-
ruz. Ancak adli istinabe ile bu imkanimiz bulunuyor. Yurtdisi boyutu varsa
adli istinabeye kesinlikle basvurulmalidir. Elkoyma ve miisadere miesse-
seleri de aktif isletilmeli, ki suclularin elleri kollari baglanabilsin. Kurumlar
arasi is birliginin artirilmasi da cok dnemli. Adli makamlar, kolluk, istihbarat
ile MASAK ve 0zel sektor arasinda ortak calismalar gerceklestirilmesi ¢ok
onemlidir.
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Terdr 6rgutinin mali yapisini ortaya cikarmaya yonelik biytk capli ope-
rasyon ve sorusturmalarda da bu tiir birimler arasinda mutlaka calisma
gruplan olusturulmalidir. Bunda MASAK'In kurumsal kapasitesinden fay-
dalanilmalidir. Sayin savcilarimizin blyik sorusturmalarda, 6rglite yone-
lik genis capli sorusturmalarda mutlaka bizden talepte bulunmalarini rica
ediyoruz. Daha dnceden soyledigim Uzere, iddianame, hilkiim ve elkoyma
kararlarinin bir 6rneginin Baskanhgimiza génderilmesi 6nem arz etmekte.
MASAK'tan yapilan inceleme taleplerinde olayin gecmisine dair bilgi verilir-
se, mesela bir fezleke veya sorusturma dosyasinin bir 6rnedi veya iddiana-
menin bir 6rnegi gonderilebilirse, bizim ¢alismalarimiz daha kolay yurtti-
lecektir. Ayrica, teroriin finansmani, karapara aklama gibi ekonomik suclar
konusunda ihtisas savciliklar ve mahkemeleri kurulmaldir. Bu husus, ayri
biz uzmanlik alanidir ve yargilama acisindan da ayri bir uzmanlik gerektir-
mektedir. O ylzden ekonomik suclara genel olarak bakan savciliklarin ve
mahkemelerin kurulmasi dnem arz etmekte. Mevcut durumda savcilarimiz
cesitli kurumlarin uzmanliklarindan faydalanilabilir. Mesela konunun banka
dolandiricilligi ile ilgisi varsa BDDK'dan bir murakip talep edilebilir. Vergi ka-
cakciligina iliskin Vergi Denetleme Kurulundan vergi mifettisi talep edile-
bilir. Gimrik kacakg¢ihgina iliskin glimriik ve ticaret mifettisleri talep edile-
bilir. Yine gorev alanina giren hususlarda SPK, Hazine Mistesarligi, SGK vb.
kurumlardan ilgili personel sorusturmaya dahil edilebilir. Yani hangi konuya
iliskinse, o kuruluslardan da mali konularda uzman talep edilebilir. Terériin
finansmani veya aklama suguyla ilgili olmasa da, mali konularda genel ola-
rak bir bilgileri oldugu icin, 6zellikle onlarin gérev alanina giren bir durum
varsa, gerekli uzmanlik destegi gibi bir imkanin daha aktif kullanilmasinin
fayda getirecegini diisiintyoruz.

Son olarak, illiyet baginin kurulmasi amaciyla ispat kiilfetinin tersine ¢ev-
rilmesi hususu da yillardir sdylenen bir sey. Her ortamda tekrar séyleme ih-
tiyaci duyuyoruz. Keske teroriin finansmani ve kara para aklama gibi belli
suclara iliskin boyle bir istisna diizenlense, bizim isimiz cok kolaylasacaktir.
Aksi takdirde illiyet bagini kurulmasi imkansiza yakin oluyor bazen.

Ben dikkatiniz icin tesekkiir ediyorum. Tesekkurler.
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POLONYA’'DA TERORiZMIN FINANSMANI iLE MUCADELE
Grezegorz SZCZUCINSKI, (Uzman, Milli istihbarat Birimi- Polonya)

Tum seckin katilimcilara hos geldiniz derken, bu konferansa davet edilmis
olmaktan 6tirl minnettarligimi ifade etmek isterim.

Kendimi tanitayim: Adim, Grezegorz Szczucinski. Polonya Mali istihbarat
Biriminde kidemli uzmanim. Teroriin finansmani ve kara para aklamayla il-
gili mali islemlerin arastirildigi finans birimde calisiyorum.

Sizlere, Polonya Mali istihbarat Birimi olarak terériin finansmaniyla nasil
miicadele ettigimizi anlatmak istiyorum. Sunumuma baslamadan 6nce, bi-
rimimiz hakkinda bir seyler sdylemek istiyorum.

Turkiye'deki Mali Suglari Arastirma Kurumu (MASAK) benzeri Maliye Ba-
kanhgina bagl bir birimiz. Resmi olarak, terériin finansmani ve kara para ak-
lama ile miicadeleden sorumlu olan makam, Maliye Bakanliginin bir Miste-
sari olan ve bizim dairemizi de denetleyen Mali Bilgiler Basmiifettisidir. Yani,
Mali Denetleme Birimi genel denetleyicisidir. Bundan dolayl Polonya'da
Mali istihbarat Birimi, Mali Bilgiler Departmani ve Bagsmiifettislikten olusur.
Fakat yaptigimiz her sey ve attigimiz her adim Mali Bilgiler Basmfettisligi
adinadir. Séyledigim gibi biz Finansal istihbarat Biriminin bir idari birimiyiz.

Bizim baglica gorevlerimiz: Terorim finansmani ve kara para aklama ile
ilgili stipheliislemler hakkinda bilgi toplamak, incelemek ve bu bilgileri pay-
lasmaktir. Bu bilgileri savcilara, glivenlik gliclerine, vergi dairelerine ve ilgili
diger birimlere iletiriz. Polis yetkilerine benzer yetkilerimiz bulunmamak-
tadir. Sorgulama ya da arastirma yapmak, telefon dinlemek ya da gizli ajan
kullanmak bizim yetkilerimiz disindadir. Biz calismalarimizi, MASAK'inkine
benzer sekilde ¢esitli kaynaklardan elde ettigimiz bilgi ve belgelere dayan-
dirarak yapariz ve bunlari cogunlukla finansal olan ya da olmayan kurulus-
lardan rapor olarak aliriz. Sonucta terériin finansmaniyla miicadelede bi-
zim temel gorevimiz, stipheli islemler hakkinda bilgi toplamak ve bilgileri
glvenlik glcleri ve istihbarat servisine iletmektir. Terériin finansmanini so-
rusturamadigimiz igin, daha once de bahsettigim gibi sorusturma yapmak
guvenlik glclerinin ve istihbarat servisinin gorevidir, bizim degildir.

Simdi bizim 6rgitsel semamizi goriyorsunuz. Séyledigim gibi, en Ustte
Mali Bilgiler Bagmiifettisi bulunmaktadir. Onu mudir ve onun iki yardimcisi
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takip eder. U¢ analiz birimimiz vardir ve birincisi bizim stipheli islem ya da
eylem raporunun 6n analizinin yapildigi 6n inceleme birimi ve diger analiz
birimlerimizdir. Birimimizde su an yaklasik elli bes kisi gorevlidir.

Simdi sizlere Polonya'daki terériin finansmani ve terérle miicadele siste-
mini anlatmak istiyorum. Bu konu hakkindaki Polonya mevzuatiyla sunumu-
ma baslayacagim. Polonya Ceza Kanununda terdrizm ayri bir suc degildir.
Ancak, teror niteliginde bir suc vardir. Ekranda da gérdiigiiniz tizere, bu sug
en az bes yil hapis cezasi gerektirir ve ok sayida insani korkutmayi amaclar.
Polonya'nin ya da baska bir devletin kamu kurulusunun ya da uluslararasi
bir organizasyonu belli eylemleri yerine getirmek veya bu eylemlerden ka-
¢inmak icin zorlama ve Polonya’nin kamu diizenini bozma ile Polonya'nin ya
da bir baska devletin veya uluslar arasi bir 6rgiitiin ekonomisini bozma ey-
lemlerini icermekle birlikte bu tur eylemleri islemekle tehdit etme sucudur.
Ayrica teror finansmani da bir suctur ve sdyle tanimlanir:

“Her kim teror niteligindeki bir suca maddi destek saglamak amaciyla tasi-
nabilir ya da tasinamaz mallari, mulkiyet haklarini, yabanci para birimlerini,
finansal araclari ya da 6deme aracglarini teklif eder, toplar ya da tasirsa 2 yil
ile 12 yil arasinda hapis cezasina carptirilir”

Sizin de gordiiglnuz gibi terdr niteligindeki bir sucun taniminda, cinayet,
bombalama, ucak kagirma veya rehin alma gibi amaclara ulasmak icin giri-
silen eylemler bu tanimin disinda tutulmustur. Tanimda listelenen amaclar-
dan birinin elde edilmesini hedefleyen agir bir sucun, terdrist niteligindeki
bir su¢ olduguna hiikkmedilebilir. Ayrica terériin finansmani sucu dogrudan
terérizm sucuyla baglantilidir ¢linkl tanim, terdrist nitelikli sucun finans-
maninin da sug niteliginde oldugunu belirtmektedir. Polonya'da simdiye
kadar hic kimsenin aleyhinde ter6riin finansmani ya da terdr niteliginde bir
suctan dava acilmamistir fakat sunumumun sonunda sizlere teror eylemi
planlayan bir kisinin dosyasini sunacagim. Ancak bu kisi devlete karsi su¢
islemekten suclandi ve tutuklandi. Size bu dava dosyasindan ve detaylarin-
dan bahsedecegim.

Polonya Ceza Kanunda vatan hainligi, casusluk veya devlet baskaninin
oldirme eylemlerini iceren “devlete karsi islenmis suclar” kapsaminda bir
grup suc bulunmaktadir. Bu suclara finansal destek saglamak da bir suc-
tur. Ancak, Finansal istihbarat Birimimizde, radikal eylemlerin finansmanini
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ayrintil olarak kapsayacak sekilde teroriin finansmanini isleme aliyoruz. Bu
resmi tanimlara odaklanmiyoruz ¢linki aksi takdirde teroriin finansmanini
arastirmak icin yalnizca teror nitelikli suclar arastirmis olurduk.

Bildigimiz kadariyla su an Polonya da aktif terér grubu bulunmamaktadir.
Listedeki politik amaclarina ulasmak isteyen ve 6rnegin insanlar korkutan
hicbir grup mevcut degildir. Fakat Avrupa Birligi'nin bir Gyesi olarak Polonya
teror eylemleri islemis veya diger Ulkelerin terorle baglantili kisileri ya da
radikal eylemlerin finansmani ve terérle baglantili paranin transferi icin ge-
cis Ulkesi olabilir. Polonya'da islenen suclarla baglantisi olmasa bile siipheli
islemlere ve bu kisilere karsi her zaman dikkatli olmaliyiz. Su anki radikal
goris ve siddet cagrisi yapan ya da saldin planlayan belirli kisilere 6zellik-
le Polonya'da dikkat edilmesi gerektigini diisinliyoruz. Boyle kisiler, bir yil
once bu gibi eylemleri gerceklestiren ve bu yil temmuz ayinda hapis ceza-
sina carptirilan Norvecli terorist Anders Breivik gibidirler. Sunacagim dosya
iste boyle bir kisinin dosyadir. Neyse ki bu kisi planini gerceklestirmeden
once tutuklandi. Polonya'nin terorle ve terériin finansmaniyla miicadelede
oncelikle izledigi yol, hem istihbarat servisi ve hem de sorusturma yetkilisi
olarak hizmet veren i¢ Givenlik Birimi aracih@i ile gerceklestirilir. S6yle ki
ic Guvenlik Birimi sorusturmalari kendileri yiiriitebilirler. Bu sebeple polise
dosyalari etmek zorunda degildirler. Savciyla birlikte calisip, suclulari tutuk-
latabilirler, arama yapabilirler ve biittin diger seyleri de yapabilme yetkisine
sahiptirler.

ic Glvenlik Kurumu, énemli bilgilerin aninda paylasimi gérevini tistlenen
kurum ve kurum ici isletme merkezi birimi olan Terorle Miicadele Merkezini
yonetir. istihbarat (yabanci istihbarat servisi, sinir muhafizlari, polis, yolsuz-
lukla miicadele biirosu ve tabii ki i¢ glivenlik birimi) ve tabi ki i¢ glivenlik bi-
rimi gibi glvenlik gugleri tarafindan yetkilendirilmis gorevlilerin bulundu-
gu bir isletim ofisi bulunmaktadir. Bu sekilde diger birimlerin alanina giren
bir konuda bilgi paylasabilmektedirler. Bir Gst yapi olan merkez arastirma
birosu direk olarak polis baskanliginin denetimindeki polis gui¢lerindedir.
Merkezde calisanlar, ciddi ve organize suclarla ilgilenmektedirler. Cezai ola-
rak azmettirilmis bombalama ve diger amach saldirilar da bu suglar arasin-
dadir. Polonya'da politik amaglarina ulasmak icin hazirda bekleyen terdrizm
faaliyetleriyle de i¢ guivenlik birimleri mlcadele etmektedir. Cezai olarak
azmettirilmis eylemlerden bahsettigimizde, insanlari korkutmak icin yapi-
lan bombalama sucuyla da polis gticleri ilgilenmektedir.
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Daha 6nce de belirttigim gibi bizler maliistihbarat biriminin idari birimiyiz.
sorusturmalarimiz cesitli kaynaklardan elde ettigimiz belgelere ve bilgilere
dayanmaktadir. Dort temel bilgi kaynagimiz vardir. Birincisi, yasalarimizca
mukellef kurumlar olarak tanimlanan finansal olan ya da olmayan 6zel sek-
tor raporlama kurumlaridir. Ama sanirim bunlar esas olarak MASAK'in bilgi
aldigi sirketlerle ayni, bu yiizden bu isletmeleri listelemeyecegim. Bankalar
bu listenin en énemlileridir. Bankalar, bizlere stiipheli olduguna karar ve-
rilen para transferlerini iceren eylem raporlarini ve bir veya birkag stpheli
islem kaydini gdnderirler. ikinci bilgi kaynagimiz, yardimci hukuk birimleri
olarak bilinen hiklimete ait raporlama sektorleri de bizlere stupheli eylem
raporlarini gonderirler. Bu grubun icinde vergi daireleri en énemlileridir.
Ancak teroriin finansmaninda vergi daireleri kara para aklamada ¢cok 6nem-
lidir ¢linkli vergi kacirma ve naylon faturayla ilgili bircok dosyamiz vardir.
Vergi daireleri, vergi kagirmayla ilgilenen vergi kontrol birimlerinin bize bil-
gi saglamalari cok 6nemlidir. Sonraki bilgi kaynagimiz arasinda MASAK'In
da oldugu yabanci Finans istihbarat Birimleridir. Bu yil MASAK ile bir muta-
bakat muhtirasi imzaladik sanirim Agustos ya da Eylul ayindaydi ve simdi
MASAK’la bilgi paylasimi yapabiliyoruz. Ve son bilgi kaynagimiz savcilar ve
kolluk gucleridir. Terériin finansmani icin stpheli islem raporlar ve stipheli
faaliyet raporlar risk odakli yaklasima dayanmaktadir. Fakat bizler raporla-
ma kuruluslarinin yaklasimini da “her ihtimale karsi” goézlemleriz. Onlarin
gercekte teroriin finansmani oldugunu disiinmezler fakat bunlarin bazi
nedenlerden dolayi olabilecegine karar verirler ve bize siipheli eylem ra-
poru gonderirler. Bu ylizden asiri raporlama sorunumuz vardir. Bilgi analizi
yapmak ve hangisinin gercekte terériin finansmaniyla ilgili olabilecegine
karar vermek bizim goérevimizdir. Asiri raporlama problemi, raporlama ku-
rumlarinin kara para aklama veya terériin finansmaniyla ilgili ayrim yapma-
larina dair herhangi bir yasal zorunluluklarinin bulunmamasinin sonucudur.
Supheli oldugunu dusundukleri bazi islemleri de bizlere sdyleyebilirler. So-
nucta terdriin finansmaniyla miicadeledeki raporlama roliimiiz, raporlama
kuruluslarindan bilgi toplamak, farkl kaynaklardan gelen bilgileri bir araya
getirmek, onlar arasindaki baglantilari bulmak ve bu bilgileri ic glivenlik ku-
rumu gibi kolluk glgleriyle paylasmaktir.

Detaylarda ¢ok dikkatli olmamiz gerektigine inaniyoruz clinki basit, ki-
clik islemler bazen teror davalari icin cok 6nemli olabilir ve glivenlik glic-
leri birimlerini yeni olasiliklara yénlendirebilirler. Ornegin, bir kira ddemesi
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terdr sorusturmasinda takip edilen kisilerin yasadigi yerleri, bankomatlar
nereden para ¢ekildigini, nereleri ziyaret ettiklerini, g6zlemledikleri yerleri
belirtebilir ve saldin planlarinin anlasilmasinda belirleyici olabilir. Teroriin
finansmaniyla baglantili sipheli islemler olmasi durumunda, i guivenlik bi-
rimlerine rapor gondeririz clinkl bu islemlerin terérizmle baglantili oldugu,
baglantili olabilecegini belirtmek oldukca 6nemlidir ve sug stiphesini, bag-
lantili stipheli islemleri ve dahasi stipheli insanlari sorusturmak icin, ic G-
venlik Biriminin kaynaklari, glicii ve yetkisi bulunmaktadir. Terériin finans-
mani stiphesini kanitlamamizi saglayacak bilgi elimizde oldugunda, sucu
rapor etmek ve raporu savclya gondermek zorundayiz. Kara para aklama
dosyalarinda da yaptigimiz islem aynidir. Kara para aklama dosyalarinda
savciya rapor gondermek zorundayiz ve bu rapor sucun islenmis olduguna
dair ciddi stiphelerimiz oldugunda gonderilir.

Daha 6nce de belirttigim gibi, glivenlik gugleri bilgi kaynaklarimizdan bi-
ridir. Biz bircok bilgiyi onlara iletiriz, onlar da bize bilgi gonderir. Soyle ki
kara para aklama ve terériin finansmani delili olan edindikleri bilgileri bize
bildirmek zorundadirlar. Kara para aklama veya teroriin finansmani ile ilgili
iddianameler hakkinda da bilgilendirmek zorundadirlar. Ayrica terdriin fi-
nansmani ya da kara para aklamayla ilgili bir sorusturma basladiginda veya
kapandiginda da bize bilgi vermek zorundadirlar. Bu bilgilendirme yalnizca
istatistiksel amacl degildir. Fakat biz bu bilgilerden istatistik de ¢ikartiyoruz.

Bu bilgiler hakkindaki en 6nemli sey, glivenlik glcleri birimlerince sorus-
turulan kisilerin halen stipheli islem, stipheli eylem raporlar ve hangi sucla
ilgili oldugunu acgiklayamadigimiz stipheli eylem raporlaryla bagdastirma-
miza yardimci olmalaridir. Yani elimizde islemler var, islemler veri tabanimiz
var ¢clinki bizler sadece stpheli islemler ile ilgili degil on bes bin Euro’nun
Uzerindeki butln islemler hakkinda bilgi aliriz. Aldigimiz bu bilgiler bizim
veri tabanimiza gider ve giivenlik gliclerinden terdriin finansmani ya da
kara para aklama sugu nedeni ile sorusturulan bir kisi hakkinda bilgi aldigi-
mizda, bu kisilerle islemler arasinda baglanti kurabiliriz.

Bu sema sizlere Polonya'daki kara para aklama ve teroriin finansmaniyla
ilgili bilgi paylasim sistemini gostermektedir. Her bir durumda, iki yonli bir
bilgi paylasimi mevcuttur. Fakat biz bilgileri mukellef kurumlardan yardimci
birimlerden, vergi daireleri ve vergi kontrol makamlarindan aliriz ve bunlari
polise, i¢ glivenlik birimlerine, savcilara ve diger kolluk gliclerine gdndeririz.
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Maliye Bakanliginin bir birimi olarak, vergi kontrol makamlariyla ve vergi
daireleriyle iyi bir is birligimiz vardir. Ozellikle kara para aklama davalarinda
onlar bizim icin cok 6nemlidir.

Bundan sonraki sema, sizlere birimler arasindaki bilgi paylasimina ve bi-
rimler arasinda bilgilerin paylasildigina dair bilgi vermektedir. Soyle ki; ara-
larinda vergi daireleri, giimriik ve vergi kontrol makamlari olan yardimci bi-
rimlerden terdriin finansmani ve kara para aklama stiphesi ile ilgili bilgileri
alinz ve onlardan herhangi bir bilgiyi de talep edebiliriz.

Bizler savciya teroriin finansmani ve kara para aklama sug stphelerinin
kayitlarini gondeririz; onlar bizden ek bilgi de isteyebilirler. Bizler onlarin
taleplerini alir ve bircok bilgi toplariz ¢linkii banka bilgilerine ve diger fi-
nansal islemlerle ilgili bilgiye en genis erisim yetkisi bizim elimizde. Savcilar
bilirler ki ek bilgi i¢in bizim birimimize basvurmak onlar icin en kolayidir. Biz
kolluk gliclerine, polise, i¢ glivenlik birimlerine ve onun Anti Ter6r Birimine
raporlar géndeririz. Yolsuzluk dosyalarinda yolsuzlukla miicadele polisine
bir rapor géndeririz ve sinir glivenligi gibi diger kolluk birimlerine de bildiri-
riz. Ve onlar da 6nceden belirttigim gibi terériin finansmani ya da kara para
aklamayla ilgili sorusturmalar hakkinda bizleri bilgilendirmelidirler.

Finansal sorusturma Basmiifettisi Polonya'da terdrle miicadeleyle ilgili
faaliyetleri koordine eden bir grup olan Ter6r Tehlikelerine Karsi Bakanlik-
lararasi Grubun bir Gyesidir. Teror tehditlerini izlemek, onlarin seviyesini ve
yapisini incelemek ve hukuki dizenlemelerle, uygun prosediirlerin gelisti-
rilmesi hakkinda 6neriler sunmak icin Teror Tehditlerine Karsi olan Bakanlik-
lararasi Grup buinyesinde kurulan Kalici Uzman Grubun calismalarina kati-
lan bir temsilcimiz de vardir. Sonugta, bizler Polonya'nin Terdr Tehditleri ve
Terorle Miicadele Genel Sisteminin bir parcasiyiz.

Dava c¢ok yeni. Aslinda bir hafta 6nce gecen Pazartesi acgiklandi. Onun
aciklandigi giin, ben bu toplanti davetiyesini aldim. Bu dosya olmasaydi
sunumum ¢ok kisa olacakti. Sizlere sunacagim bilgilerin tamami Ulusal Gi-
venlik Birimi resmi kayitlarina, savci ve medya raporlarina dayanmaktadir.
sorusturma hala devam ediyor. Bazi yeni bilgileri Polonya'ya dondikten
sonra 6grenebilirim. Meclis binasinda 4 ton patlayici maddeyi patlatmayi
planlayan 45 yasindaki bir Polonyali adami i¢ Giivenlik Birimi tarafindan 9
Kasim da tutuklanmasiyla ortaya ¢ikartilan olay gecen pazartesi, yani 20 Ka-
sim da aciklandi fakat bu bilgiyi aciklamak icin yetkililer iki hafta bekledi. Bu
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miktardaki bir patlayici, gecen yil Oslo Norve¢'te Anders Breivik'in kullan-
diginin dort katidir. 1995'te Oklahoma'da federal binanin altina yerlestirilen
patlayicinin da iki katidir. Polonya'daki sahis patlayiciyr bir kamyonun igi-
ne koyarak Warsaw'da Meclis kampusintin icine dogru siirerek patlatmayi
planladi. Saldir, devlet baskani ve hiikiimet Uiyeleri meclis binasindalarken
gerceklesti. Yani sadece milletvekillerini degil ayni zamanda devlet bagka-
nini ve hikiimet Gyelerini de 6ldirmeyi planlamis. Maliye Bakanliginin da
aralarinda bulundugu diger binalarda saldiri planlamis olabilecegi de acik-
landi. Breivik'in saldirisindan sonra, internet tizerinden Polonya hikimeti-
ne karsi radikal gorislerini ve nefretini aciklayan sahis 2011'in sonlarinda
ic Guvenlik Biriminin dikkatini cekti. Saldindan sonra Polonya'da bazi bag-
lantilar ortaya cikti, gorlinlise gore Breivik Polonya'da bir sirketten patlayici
yapiminda kullanmak icin malzeme satin almisti, bundan dolayi ic giivenlik
Birimi sadece bu sirketi degil ayni zamanda Oslo'da Anderes Breivik'in sal-
dinsina internet lizerinden tepkilerini agiklayan diger insanlari da arastirdi.
internet oturumlarindaki sayisiz yorumlardan birisi dikkat cekiciydi. Dokto-
ra yapmis ve bir Universitede kimya bolimuinde 6gretim gorevlisi olan ve
patlayicilar konusunda uzman olan bir sahsin yorumuydu. Ayrica bu sahis
calistigr Universiteden bazi patlayicilari incelemek ve arastirmalarini stirdu-
rebilmek icinde de bir izine sahipti. Aramalar sirasinda binasinda ona ait
patlayicilar bulundu. Tabi ki patlayicilarin isimlerini biliyorum fakat ingiliz-
cede nasil soylenir bilemiyorum. Bu isimleri geciyorum. i¢ Guvenlik Birimi
yetkilileri, kapsuller, silahlar, mihimmat, 1100 parca askeri techizat, kursun-
gecirmez yelekler ve migferler, cesitli araba plakalari da buldu. Onun adina
kayitl olmayan araba plakalarini digerlerinin yerine koymayi planlamisti.
Simdiye kadar sahis eylem hazirlamakla su¢landi. Polonya Ceza Kanununda
sik sik soylendigi gibi Polonya'nin anayasal kurumlarini siddet yoluyla yok
etmek ve patlayici yoluyla insanlarin hayatini tehlikeye sokmak suclaryla
suclandi. Daha 6nce de belirttigim gibi Polonya Ceza Kanununda bir grup
boyle suclar vardir ve sahis patlayici kullanarak bir¢ok insani tehlike altina
almayi planlamistir. Bombay1 patlatmis olsaydi, bircok insan 6lmis olabi-
lirdi. Sonucta o teror sucuyla, teror niteliginde bir sucla suclanmadi, ¢lin-
kit muhtemelen simdiye kadar savci onun hakkinda insanlari tehdit etmek
ya da Polonya hiikiimetini etkilemeyi planladigina dair bir kanit bulamadi.
Gergekte o sadece Polonya hiikiimet tyelerini 6ldiirmeyi ve hikimeti di-
surmeyi istedi. Tutuklanip hapsedildi.
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Gorilintse gore ona katilmalariicin diger insanlari bir araya getirmeye cali-
styordu. Diger insanlari radikal goriisiine inanmalariigin ikna etmeye calisti.
Onun bir esi ve iki cocugu var. Fakat tutuklandiktan sonra 6grencileri cok
konusmayan ve utangag bir kisi oldugunu sdylediler. Radikal goruslerini
ogrencilerine de aciklamisti. Bundan dolayr meslektaslari ve 6grencileri ta-
rafindan ¢ok sevilmiyordu. Goriinlise gore onun 4 sug ortadi var fakat onlar
hakkinda detayli bir bilgiye sahip degiliz. Goriinlise gore ikisi ona sadece
silah saglamiglar Sug ortaklari onun radikal gorislerinin destekgileri degil-
lerdi.

Onun iki suc ortagi ic Giivenlik Kurumunda gizli gérevde calisanlard.
Boylece onlar, ona katilmak istediklerini sdyleyerek bu konuyla ilgili bilgi
topladilar. Fakat stiphesiz bu dosyanin ve gizli operasyonun yapisindan do-
lay, ic Glivenlik Kurumu detaylari vermedi. Yani bu basinda cikan bir haber.
Yani sahis yalniz bir kisi gibi gériintiyor. Anders Breivik gibi bir kisidir. Daha
once de sdyledigim gibi bitlin terérist gruplardan ¢cok daha tehlikeli olabi-
len cok tehlikeli tek bir kisiyi aramak Polonya acgisindan oldukca dnemlidir.

Soylemek istediklerim bu kadar, ilginiz icin tesekkur ederim.
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Soru 1: Murat KIZIL (Cumhuriyet Savcisi, Yargitay Cumhuriyet Bassavcisi)
Karapara aklama veya teroriin finansmani gibi 6rgutlu suclar ile ilgili
konularda Cumhuriyet Savcililiklar’'nin yaptiklari sorusturmalarda, ¢cogu
supheli tutuklu oluyor. Tutuklu dosyalar, bir an Once sorusturmasi
tamamlanip dava agilmasi gereken dosyalar olarak bilinir. Clinku insanlar
tutukludur, bir an 6nce sonuglandirilmalidir. Ceza Yargilama Kanunu'nda
bunun belli bir siniri var, yargilama siresi var. Burada dnemli olan bir
husus, MASAK'In yaptigi calismanin iddianame dlzenlenene kadar
yetismesi gerekliligidir. Bu baglamda, dosyalariniz tahminen ne kadar
strede sonuglandiriliyor? Clinki dosyalarin zamaninda tamamlanmamasi,
sorusturma ve dava acllma siresini uzattigindan, hem yargilamayi
yipratiyor, hem de tutuklu olan kisilerin magduriyetine neden oluyor.

Cevap 1: Ugur ERSOY (MASAK Uzmani, Maliye Bakanlgi)

Bu konuda 6zellikle karapara aklama suguna iligskin ayri bir denetim birimi
kurmaya yonelik calismalarimiz siirmekte. Bundan kaynaklanan bazi aksak-
hiklar olmakla birlikte, yeni bir denetim birimi kurulmasi halinde, bahsetmis
oldugunuz bu sorunlar giderilecektir. Sonucta kapasitemizi en aktif sekil-
de kullanarak, sorusturmanin ivediligi ve gizliligi hususlarini da g6z 6niin-
de bulundurarak dosyalar tamamlanmaya calisiimaktadir. incelemelerin
tamamlanma suresi, olayin icerigine ve incelenen kisi sayisina gore degis-
mektedir. Mesela, Ui¢-bes kisi inceleniyorsa iki ayda bitebilir, ylzelli kisi in-
celeniyorsa alti ayda dahi bitirilememektedir. Bazen yuzelli-ikiytiz bazen de
besylz kisinin oldugu dosyalar s6z konusu olabiliyor. Yani, bu durum olaya
gore degisiklik arz etmektedir.

Soru 2: Harun MERT (Genel Miidiir yardimcisi, Uluslararasi Hukuk ve
Dis iliskiler Genel Miidiirliigii, Adalet Bakanlgi)

Uluslararasi Hukuk ve Dis iliskiler Genel Miidiir Yardimcisiyim. Ben de Ugur
Bey'in sunumu icin tesekkiir ediyorum. Sunumunda terériin finansmani agi-
sindan ispat klfetinin tersine cevrilmesi gerektiginden bahsetti. Ceza huku-
kunda hepimiz biliyoruz: Asil olan masumiyettir. Bu konu ceza hukuku ¢ev-
relerinde, 6zellikle Turkiye'de ¢ok degisik algilaniyor. Bastan bir direng var
bu konuda. Avrupa Konseyi'nin bildigim kadariyla 198 sayili S6zlesmesi var
bu konuda. Biraz aciklayici bilgi verirse meslektaslarimiz agisindan iyi olur.
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Cevap 2: Ugur ERSOY (MASAK Uzmani, Maliye Bakanligi)

Hukukcu olmadigim icin bu konuda teknik detaylar veremeyecegim. An-
cak bildigim kadariyla, ispat kilfetinin tersine cevrilmesi genellikle Anglo-
sakson hukukunda daha ¢ok uygulanan bir sey. Bu konuda ingiltere'de sivil
misadere uygulamasi var. Ornegin karapara sorusturmasi esnasinda kisinin
malvarligina elkonuluyor, kisiye bu paranin temiz oldugunu sen ispat et
deniliyor, kisi malvarliginin kaynagini agiklayamadigi zaman, hukuk davasi
ile bu degerler misadere ediliyor. ABD'de de benzer bir uygulama séz ko-
nusu. Bir kisinin geliriyle mal varhgi arasinda bir orantisizlikla karsilasildig
anda, bunu aciklamak tamamen siiphelinin sorumlu bulunuyor. Bizde de
daha 6nce“Nereden Buldun Yasasi”adi altinda bu uygulama getirilmeye ca-
hsilmisti. Fakat bu yasa, “uygulanmadan yurtrlikten kaldirilan yasa” olarak
hatirlarda kaldi. Aklama ve teroriin finansmani sucuyla, yani 6rgitli suc-
larla aktif mlcadele edilmesi amaciyla, bu uygulamanin hukuk sistemimize
mutlaka yeniden getirilmesi icin bir calisma baslatilmasi gerektigi dustince-
sindeyiz.

Soru 3: Ibrahim DEMIRTAS (Daire Baskani, Adli Sicil ve Istatistik Genel
Miidiirliigii, Adalet Bakanlgi)

iddianame ve hiikmiin bir rnegi MASAK’a gonderilir denildi. Bu kararlar
Baskanliginiza gonderiliyor mu? Gonderiliyorsa ne kadar gonderiliyor, ne
kadarindan mahkumiyet ve sonug aliyoruz?

Cevap 3: Ugur ERSOY (MASAK Uzmani, Maliye Bakanlgi)

Bildiginiz Gizere, terériin finansmani sucu 2006 yilinda ihdas edildi. Aslinda
aradan 6 yil gibi bir zaman gecti. Bu sire icerisinde MASAK'tan Savciliklari-
miza intikal edilen su¢ duyurusu dosyasinin sayisi on. Bu on tane dosyadan
sadece bir tanesi sonuglandi. Bunun disinda, gegen seferki toplantida, yakin
zamanda Malatya Agir Ceza Mahkemesi'nden c¢ikan bir kararin, Yargitay'a
gittigini ve orada sonuclandigini 6grendik. Bu karar bize gelmemisti ve bu-
nun disinda da bize baska hicbir karar intikal etmedi. Yani bu toplanti ol-
masaydi, boyle bir kararin ¢iktigint MASAK olarak bilemeyecektik. O ylizden
bu konuda adli makamlarimizin daha duyarli olmalarini istirham ediyoruz.
Bazi Savcilarimiz bu konuda ¢ok duyarli, sorusturmayi kendisi aciyor, kendi-
si sonuclandiriyor. Bir mali uzman kadar mali konularda kendini gelistirmis.
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Mali sorusturmayi kendi ekibiyle birlikte kendisi yuratuyor. Bizden herhangi
bir yardim talebi bulunmasa bile, sorusturma sonucunda verilen karari bize
mutlaka génderiyor. Yani iddianameyi ya da Kovusturmaya Yer Olmadigina
Dair Karari MASAK’a génderiyor. Bu duyarlihgi gosteriyor. Diger Savcilarimi-
zin veya Mahkemelerimizin de belki konu hakkinda bilgi eksikligi olabilir.
Sonugta onlarin bakmakla yikimlu olduklari bircok kanun var. Ancak, bu
seminerin amaci biraz da bunun farkindahgini artirmak. Eger bundan sonra
biraz hassasiyet gosterilebilirse cok memnun olacagiz.

Aciklama- Abdiilkadir EKEN (Komiser Yardimaisi, interpol Dairesi
Baskanhgy, ic isleri Bakanhgn)

Dosyalarda teroriin finansmani ile ilgili bilgilere yer verdigimiz zaman
yaklasik bir saat icinde builten cikiyor. Interpol Genel Sekreteri de bu konuda
cok hassas. Eger biz herhangi bir dosyada finansmana yer verirsek biiltenle-
rin ¢cikmasi ¢cok kolay oluyor. Bununla ilgili bize gonderilen dosyalarda bize
daha ¢ok ifade edilirse, uluslararasi diizeyde arama noktasinda ¢ok aksak-
lik olmayacaktir. Ayrica ABD'nin ve bagska Ulkelerin ¢ikarttigi biltenlerde de
Ozellikle Afganistan ve Pakistan'daki terdristlere yapilan para transferlerin-
den bahsediliyor. Bu durum, su an uluslararasi kuruluslarda da dikkat edilen
bir konu. Bize gdnderilen dosyalarda buna yer verilirse daha hizh bir sonug
alinabilecegini distiniyorum. Bunda da biraz da 6zel bilgilere, mesela para
transferinin yapildigi tarih, yer, zaman, hangi kisiler tarafindan yapildigi gibi
ozel bilgilere yer verilirse yararl oluyor. Bazen genel ifadeler geliyor, bu ge-
nel ifadeler yetersiz olarak kabul ediliyor. Ozel bilgiler geldigi zaman, bu bi-
zim elimizi kuvvetlendiren bir durum, daha hizli bir biilten sureci yapabiliriz.

Soru 4: Siileyman KARACOL (Hakim, istanbul)

MASAK'In calisma siireci ele alindiginda, MASAK' tarafsiz bir kurum olarak
degerlendirebilir miyiz? Bildigim kadariyla, MASAK diizenlemis oldugu ra-
porla terériin finansmani ve aklama gibi mali suclarla alakal tespitlerde bu-
lunuyor, yazdigi raporlar sonucunda da birtakim malvarliklarn hazineye ka-
liyor. MASAK'In taraf olup olmamasi acisindan bakildiginda, vermis oldugu
rapor sonucunda malvarliklarinin hazineye gecmesi durumu, Avrupa insan
Haklari Mahkemesi tarafindan ihlal olarak ele alinir mi? Bu yonde herhangi
bir karar var mi? Bunu 6grenmek istiyorum.
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Cevap 4: Ugur ERSOY (MASAK Uzmani, Maliye Bakanlgi)

MASAK, idari teskilatlanmaya bakildiginda Maliye Bakanhgi'na bagl bir
kurulus olmakla birlikte, calismalarini tamamen bagimsiz olarak yuritmek-
tedir. Bizim raporlarimiz hicbir sekilde Bakan Olur’'una gitmemektedir. MA-
SAK Uzmanlarinca mesleki etik duyarhlikla yapilan arastirma neticesinde
dizenlenen raporlar, imzalandiktan sonra Raporda belirtildigi sekilde Bas-
kanhk tarafindan ilgili yerlere gonderilmektedir. Diger taraftan, MASAK bir
taraf midir diye baktigimizda, genel olarak Savci gibi iddia eden bir makam
oldugumuzu soyleyebilirim. Sonucta burada bir sug stiphesi var diye ilgili
adli makamlar ikna etmeye calisiyoruz raporlarimizda. Bir nevi Savc Yar-
dimciligi gibi de dustnebilirsiniz. Bunun kanimca bir Savcinin sorusturma
yurlturken geregini yapmasindan, érnegin elkoyma talep etmesinden bir
farki yoktur. Sonucta raporlarimizi hukuksal dayanaklariyla birlikte gonde-
riyoruz. Raporlarimizi karapara aklama ve terdriin finansmani suclari acisin-
dan ele aliriz, ilgili tespitlerimizi yapariz, kisilerin ekonomik faaliyetleri ile
yasa disi faaliyetlere iliskin somut tespitleri karsilastirarak analiz ederiz ve en
son olarak bulgulari hukuksal diizenlemeler karsisinda yorumlariz. Hukuka
aykiriliklari ortaya koyariz. Burada hukuka aykirilik var, ilgililerin yargilan-
masi gerekiyor ya da falanca malvarligina elkoyulmali diyerek adli makam-
lardan talepte bulunuruz. Adli mercilerimiz de bunu degerlendirirler, eger
raporda belirtilen hususlara katiliyorlarsa, iddianame diizenleyerek kamu
davasi acarlar ya da s6z konusu malvarhigina elkoyarlar. Bu asamadan sonra
objektif olarak adalet isler. Yani konu adli makamlara aksettirilene kadar bir
Savci gibi konunun tarafi oluruz, ancak nihai karari adli makamlar verecek,
adaleti bu makamlar yerine getirecektir. O nedenle, bu konuya boyle bak-
maliyiz. Avrupa insan Haklari Mahkemesi'nin Kararina iliskin olarak ise, tek-
nik bir konu oldugundan bilgim bulunmamakla beraber, bildigim kadariyla
boyle bir sey bize aksetmedi. Ancak, malvarliklarina elkoyma yahut miisa-
dere yetkisi kanunlarimizla hakimlere ve mahkemelerimize verildigi icin,
yani MASAK elkoyma veya misadere karari verme yetkisini haiz olmadigi
icin, AIHM tarafindan bdyle bir karar verilebilecegini sanmiyorum.

Tesekkirler.
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EUROJUST VE AB’DE ADLi YARDIMLASMA
Jodo Manuel Da Silva MIGUEL, (Eurojust Portekiz Temsilcisi)

Tesekkdrler Sayin Baskan. Burada bulunan sayin meslektaslarima “Glinay-
din” demek istiyorum. Ekselanslari ve bayanlar, baylar, Glinaydin. Sinir asan
suclar ve terorle mucadele konusuna yogunlasan bu calistayr diizenleyen
organizatorlere oncelikle tesekkiir ederek baslamak istiyorum.

Bu konuya iliskin cok 6nemli alt basliklar bu calistayda ele alinmaktadir.
Bunun yaninda, ifade etmek isterim ki, sahip oldugumuz Eurojust tecriibe-
lerini ve uluslararasi adliisbirligi calismalarimizi sizinle paylasmak benim icin
blyuk bir ayricalktir. Size ilk olarak Eurojust kurumunu ve ¢alisma seklini
anlatacagim. Bunun icin bir Powerpoint sunumum olacak ve yaptigimiz iki
calismaya Ozellikle dikkatlerinizi cekecegim. Sayin Baskanin da temas ettigi
gibi, son yillarda, bazi yeni problemlerle karsilasmaktayiz ve bu da sinirasan
suclar ve organize sucglarla miicadelede yeni araclar gelistirmemiz gerek-
tigini gostermektedir. Kuresellesmenin iyi yanlari oldugu gibi kot yanlar
oldugu gerceginin bir yansimasi olarak, bu dezavantajlardan bir tanesi de
suclularin kolaylikla diinyanin degisik yerlerinde dolasmalari, sug islemeleri
ve bunlardan ¢ok yiiksek gelirler elde etmeleridir. Bu tip suclarla micade-
lede devletler yeni miicadele metotlari benimsemek zorundadirlar. Sayin
Baskanin ifade ettigi gibi, bu muicadele yollarindan bazilarini biz Eurojust
blinyesinde kullanmaktayiz.

Evet, kendimi tanitayim. Adim Joao Miguel. Eurojust kurumunun Portekiz-
li ulusal Gyesiyim. Ayni zamanda Lizbon Bagsavci yardimcisiyim. Eurojust’in
Lahey'de sabit olarak bulunan Portekiz temsilcisi olmaktan onur duyuyo-
rum. Hayatim boyunca Savcilik gorevinde bulundum. Genellikle benim Gl-
kemde, Ulke ici suc oranlari, uluslararasi su¢ oranlar kadar yiksek degil ve
bu nedenle, sucla miicadele etmek adina uluslararasi araclara sahip degiliz.
Eurojust’in isleyisi, amaclari ve calisma sekillerine iliskin genis bir bilgi sun-
mak istiyorum sizlere. Bu baglamda iki tane somut 6rnek calisma da suna-
cagim. Bu iki 6rnek calisma vasitasi ile size degisik ihtimaller ile ilgili bir fikir
vermeyi amaglamaktayim. Sectigim ornekler en iyi rnekler olmayabilir. Bu-
lundugumuz binanin sag tarafi Eurojust kismi olup sol taraf ise uluslararasi
ceza mahkemesine aittir. Her iki kurum da agir suglari ele almaktadir. Simdi
size calisma mekanlarimiz hakkinda biraz bilgi vermek istiyorum. Bu resim-
de Eurojust Baskanlik birimi goriilmekte. Ortada yer alan bayan, Baskanimiz
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sayin Michel Konigs. Kendisi Belgika'y1 temsil etmektedir. Solunda baskan
yardimcisi Kablu Zain ve saginda da yine bir baska baskan yardimcisi olan
Estonya temsilcisi Bay Rivocep gorilmekte.

Gormekte oldugunuz Ucll, Eurojustin Baskanlik makamini olusturmak-
tadirlar. Resimde gorduginiz yer Avrupa'da degil Karayiplerde. Diinyanin
degisik yerlerinde, 27 ayri tGlkede 29 farkli hukuk sistemi ve 23 resmi dil kul-
lanilan bir cografyada birimlerimiz mevcut. Bu bagimsiz lkelerin de kendi
glvenlik glcleri ve hukuk sistemleri mevcut elbette. Yani yapi bir cesit Babil
kulesi gibi bir sey. Suclular kural tanimiyor fakat devletlerin elbette kuralla-
ri bulunmak zorunda. Demek ki sucla daha etkili miicadele edebilmek i¢in
yeni céziimler bulmamiz sart. iste Eurojust kurumu, 6zgiirliik, gtivenlik ve
adalet alanlarinin daha iyi hayata gecirilmesi icin kurulmustur. Bu 6nemli
fikrin temeli, 1999 tarihli Amsterdam Antlasmasi ile atildi. Burada ifade edil-
digi gibi, sinir kontrolleri, siginmacilik ve gui¢ konularina, sugun énlenmesi
ve sucla miicadele edilmesine iliskin serbest dolasim hakki taninacak fakat
ayni zamanda gerekli tedbirleri de almaliyiz. Bu da bir yandan 6zgtrliklere
saygl duyarken diger yandan da glivenlik ve adaleti saglamaniz 6zgirlik,
adalet ve glivenlik gerektigi anlamina gelmektedir.

Bu fikri daha sonra 1999 yilinin Ekim ayinda Amerika’nin Tampa sehrin-
de yapilan zirvede daha da gelistirildi. Ciddi 6rglitli suclara karsi sekilde
mucadelenin gli¢lendirilmesi karari alindi. Eurojust biriminin kurulmasi, bu
birimde her bir Gye Ulkenin kendi i¢ hukukuna gore savcilar, sulh hakimle-
ri veya ayni yetkilere sahip polis memurlarinin yer almasi karara baglandi.
Eurojust’in gorevi, 6rgiitli suglarin ele alindigi davalarda cezai sorusturma-
lara destek vermek ve ulusal savcilik makamlari arasinda uygun bir sekilde
koordinasyonu temin etmektir. iste kisaca Eurojust kurumunun temelini
olusturan dustince, bir yandan ulusal savcilik makamlari arasinda koordinas-
yonu saglamak, diger yandan da cezai sorusturmalara destek vermektir. Oz-
gurlik, glivenlik ve adaletin saglanmasi icin yapilmasi gereken seyleri dort
sutun olarak degerlendirilmelidir. Bunun ilki mevzuatin uygun bir sekilde
hazirlanmasi. Bu cok énemli. Devletlerin egemenlik haklari mahfuz kalmak-
la beraber ayni zamanda mevzuatlarini mimkiin mertebe ortak prensiplere
gore diizenlemeleri gerekmektedir. Bu bir birlestirme degil uyumlulastirma
surecidir. Uyumlulastirma terimini kullanmaktayiz. Devletler ayni amaca
ulasmak icin farkh vasitalar kullanabilir. Bunun bir 6rnegi tlkeler arasindaki
karsilikli tanimanin sonucu olan Avrupa tutuklama muzekkeresidir.
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Bunun anlami, herhangi bir tilkenin herhangi bir yerinde herhangi bir ha-
kim, esasa iliskin bir sikinti yasamadan bir karar verebilir. iste bu disiince,
0zgurlik, giivenlik ve adalet kavramlarinin arkasindaki en 6nemli dustince-
lerden birisidir. Karsilikli tanima ve cezai meselelerde isbirligi cok dnemlidir.
Bu sebepten 6tiirl burada suclarin sorusturulmasi ve kovusturulmasini ge-
listirip gliclendirmek ve hizlandirmak icin Eurojust’i arag olarak kullaniyo-
ruz. Yapilan tiim islemler insan haklarina ve bilhassa Avrupa insan Haklari
Sozlesmesi'ne uygun olmalidir. Eurojust kurumunun temel cercevesini bu
kavramlar olusturur. Eurojust bir Avrupa adli isbirligi birimidir. Bazilari onu
bir kurum olarak nitelese de isimlendirme ¢cok dnemli degildir. Avrupa Birli-
ginin bir birimidir.

Ayni zamanda 2012 yilindan beri tiizel kisiligi de mevcuttur Eurojust’in.
Merkezi Lahey'de olup 27 adet savci ve hakimden olusur. Daha sonra ayni
yetkilere sahip olan polis memurlari da heyete katilabilir. Eurojust’in Gyeleri,
Uye ulkeler tarafindan aday gosterilir.

Eurojust en ciddi suclarla ilgilenir. Bu suclarin bir listesi Konsey kararlari-
nin 4. maddesinde zikredilmistir. Bu suclar listesi, Europoll’lin listesine ben-
zemektedir. Listedeki suglar; uyusturucu ticareti, niikleer ve radyoaktif mad-
de kacakgihgi, yasa disi gogmen kacakgiligi, insan kacakeilidi, teror suclari,
harag ve gasp, yolsuzluk suclari, yasa disi silah, cephane ve patlayici madde
kacakgihgr kara para aklama ve ilgili suclar, siber suclardir. Bunlar Avrupa
Birliginin mali menfaatlerini ilgilendiren sugclar. Yetki sahamizda pek ¢ok sug
tlrd bulunmaktadir. Bunun yani sira, bir Glkenin yetkili bir makaminin talebi
Uzerine, Eurojust'in amaclari kapsamina giren bir su¢ da Eurojust’in yetki
sahasina alinabilir.

Kararin girisinde, Eurojustin amacinin Uye Ulkeler arasinda, kovusturma
ve sorusturma islemlerinin kolaylastirilmasi amaci ile adli isbirliginin gelisti-
rilmesi oldugu belirtilmistir. Burada t¢ temel unsura vurgu yapiliyor: Koor-
dinasyon, kolaylastirma ve yardim. Eurojust sorusturmalarla ilgilenmez, sa-
dece bir kolaylastiricidir. isi yapan, esas olarak ulusal makamlardir. Eurojust
onlarin talepleri Gizerine harekete gecer ve siirece miidahil olur. Onlarin ye-
rini almaz, onlarin yapacagdi isi yapmaz. Ulkelerin adli makamlarina karsilikli
adli yardim taleplerinin yerine getirilmesinde ve Avrupa tutuklama muizek-
keresinin uygulanmasinda destek verir. Bu konularda tavsiyelerde bulunur.
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Ornek vermek gerekirse, Fransa'dan bir sahis Portekiz'e bir talepname
gondermek ister. Talep edilen sey bellidir ama Portekiz'in hukuk sistemini
bilmemekte, talepnameyi kime veya nereye génderecegini bilmemektedir.
Gelip bana sorar: “Juan yardim eder misin? Bizim bir talebimiz var, sizin Ul-
kenizde bir kisinin ifadesini almak istiyoruz. Bizim icin ifadeyi alir misiniz?
Elbette talepnamenize bir bakayim; Evet degistirilmesi gereken yerler var.
Mesela, sanirim bu ifadenin kendi llkenizin yasalarina gore alinmasini iste-
yeceksiniz. Bunu yazida dile getirmeniz gerekir”

Uluslararasi seviyede polis teskilatlar arasindaki is birligi konularinda bil-
gi sahibi olanlar bilirler ki, farkli Glkelerin polisleri arasindaki koordinasyon
glnlik cahsmalarinda ¢cok 6nemlidir. Peki neden karsilikh adli yardimlasma-
ya ihtiyac duyariz? Clinkii konumuz 6rgiitlii suclar. Orgiitli suclar genelde
sinirasan suclardir. Yani meselenin uluslararasi bir boyutu vardir. Devletlerin
egemenlik durumlari bizim icin bir sorun teskil edebilir. Yani adli makamla-
rin emrinde ¢alisan kolluk kuvvetleri sadece kendi tilkelerinin topraklarinda
calisabilirler. Bundan dolayi da isimizi yapabilmemiz icin, gerek adli anlam-
da gerekse de emniyete dair bilgiler anlaminda diger bir tlkeden bilgi al-
mak veya delillere ulasmamiz gerekir. Adli bilgilerin daha 6nemli oldugunu
soylemiyorum elbette ama cok dnemlidirler clinkli davalarda onlari kulla-
niriz. Peki bu noktada Eurojust’in yetkileri nelerdir? Bir tanesi, belli suglarin
veya fiillerin kovusturulmasini veya Sorusturulmasini tstlenmek, bir digeri
ise Uye Ulkelerin yetkili makamlari arasinda koordinasyon saglamaktir.

Bir baska fonksiyonumuz da mevcut mevzuata mutabik bir sekilde ortak
bir sorusturma ekibi olusturmak, bilgi saglamak, 6zel sorusturma tedbir-
lerine basvurmak, kovusturmaya iliskin diger tedbirleri kontrol etmek ve
sorusturma ve kovusturma icin gerekli tiim diger tedbirleri almaktir. Tim
bu tir yetkiler aslinda gercekte mevcut degillerdir. Sadece yetkili makamlar
bizden boyle bir sey talep ettiklerinde ortaya ¢ikarlar. Bundan dolayi, bizim
aslinda makamlar Gizerinde baglayici yetkilerimiz bulunmamaktadir. Ancak,
yetkili makamlardan bu gibi yetkiler talep ettigimizde eger bizi reddeder-
lerse bu durumda bunun sebeplerini agiklamalari gerekir.

Peki nasil calisinz? Calismalarimizin 3 asamasi vardir. ilki, 27 delege ile haf-
tada bir yaptigimiz toplantilarimizdir. Bu toplantilarda diger Glkelere karsi
acacagimiz davalar ileilgili bilgi paylasiminda bulunuruz. Toplantilarin ikinci
asamasinda ise delegeler toplanip devam eden davalarin gidisatini deger-
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lendirirler. Eger dava karmasik ise ve 6zel bir koordinasyon gerektiriyorsa bu
durumda yetkili makamlar ile temasa gecmeye karar veririz. Uclincii asama
toplantilarimizise genellikle Lahey'de yapilir ve dava ile ilgilenen savcilar ve
emniyet glicleri toplantiya katilir. O ana kadar dava ile ilgili yaptiklarini ve
ulusal makamlardan taleplerini dile getirirler. Ozetle, bu yetkili makamlar
davayi birbirlerine sunarak olayin net bir fotografini ortaya koymaya calisir-
lar. Koordinasyonun en iyi nasil ylritilmesi gerektigi konusunda fikir teati-
sinde bulunurlar. Ortak bir eylem plani da o anda ortaya konabilir.

Daha sonra bahsedecegim Uzere, ortak bir calisma ekibi kurulmasina ka-
rar verebilirler. Eurojust’in katkilari ile, bu yetkili makamlar elde edilmesi is-
tenen sonuca ulasmak icin takip edilecek en uygun yolu tespit ederler. Bu
gibi koordinasyon toplantilari Eurojust bilinyesinde ¢ok sik yapilir. Slaytta
bu toplantilarin birinden ¢ekilmis bir resim goriliyor. Masa etrafinda otu-
ran sahislardan 4’4 kendi dilinde katilirken digerleri icin terciime yaptirdik
—terciime isleri bize ¢cok masraf ¢ikarmakta. Davalari sunup tartisiyorlar ve
sorusturmanin gerceklestirilmesi icin atilmasi gereken adimlari gézden ge-
ciriyorlar. 2011 yilinda 204 adet sorusturma toplantisi yapilirken 2012'de bu
sayl asagdi yukari ayni olacaktir. Bu da ulusal makamlarimizin, talebi tizerine
bu kadar toplantinin diizenlendigini gostermektedir.

Ortak bir sorusturma ekibinde savcilar ve hakimler yer alir. En az iki ul-
kenin Uyelerinden olusur bu ekip, ¢clinkii bu uluslararasi bir isbirligi yada
calismadir. Bu ¢alismada, sinir asan suclar sorusturulmaldir. Belli bir sire
icin belli bir suca odaklanir ve en fazla bir yil icinde yenilenir. Bu ortak sorus-
turma ekibinin tek bir standart sekli yoktur. Uye sayisi, masraflari degisebilir,
ozellikle delillerin toplanmasinda farkh milli mevzuatlarin kurallan dikkate
alinir.

Bu ekip, bolgesel olarak da olusturulmus olabilir, ayni zamanda sadece
Avrupa Birligi Gyelerinden degil, aramizda adli anlasma mevcut olan diger
Ulkelerden de katilim olabilir bu ortak sorusturma ekibine.

Bu sorusturma ekibinin avantaji, tyelerin karhhkh adli yardimlasma ta-
lepnamesi hazirlamadan kendi baslarina delil toplama imkanina sahip ol-
malaridir. Bu ¢alisma, delil toplamada yasal bir temel olusturmasi agisindan
onemlidir. Bunun yaninda her bir tye Ulkenin yasalarina gore deliller topla-
nabilir. Ornegin, Fransa, ingiltere ve Almanya kendi kanunlarina gére delil-
leri toplamakta ve davalarda bu delilleri kullanmaktadirlar.
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Eurojust’in bir diger fonksiyonu da karsilikli isbirliklerinden dogan sorun-
larin giderilmesidir. Ayni zamanda, bazen koordinasyon toplantilarinin ba-
sinda belli mutabakatlara varilr.

Bahsettigim gibi, bu Eurojust tiyeleri tarafindan imzalanan uluslararasi bir
anlasma oldugu icin, sadece ortak sorusturma ekiplerinin olusturulmasinda
degil, bizzat operasyon safhasinda da karsilikli yardimlasmalar yapilabilir.
Ornegin, uygun bir sekilde yayinlanmayan bir Avrupa tutuklama miizekke-
resine iliskin neler yapilmasi gerektigi, yetki problemleri ile ilgili meselelerin
¢6ziime kavusturulmasi gibi. Bir baska problem kaynagi da tlkeler arasi saat
farklar olabiliyor. Mesela bazi iilkelerde aramalar ancak sabah saat 7.00'de
baslatilabiliyor. Bu sorunu ¢ézmeliyiz. Clinkli bu durum bazen uygulamada
toplanan delillerin gegerliligini yitirmesine sebep olabiliyor. Ayni adi tasiyan
(Mario) iki sahis iki farkli Glkede birden ortaya cikinca her iki tlkenin yetkili-
leri kendi Uilkelerindeki sahsin yanhs sahis oldugunu dislinerek tutuklama
emri ¢ctkarmamislar. Bu durumdan haberdar olunca hemen ilgili Fransiz ha-
kimden bir tutuklama emri ¢cikarmasini talep ettik. Bu emir derhal ilgili yere
iletildi ve sorun ¢6zlldiu. Koordinasyon merkezinin katkilari ile bu basarildi.

Simdi ise ekranda bu ortak calisma toplantilari hakkinda bazi rakamlar
gordliyor. 2011 yilinda 32 yeni ortak sorusturma ekibi kurulurken, hemen
hemen ayni saylya daha Haziran ayinda ulastik. Bunlarin finansmaninda
saglanan kaynaklar; tercime masraflarina, seyahat masraflarina, konaklama
ve diger teknik hizmetlere harcandi.

Gecen yil Eurojust 1441 dava dosyasit ile ilgilendi. Bu suclarin cogunlugu-
nu insan kacgakgiligi, dolandiricilik, kara para aklama ve dolandiricilik gibi
suclar olusturuyor. Norveg, izlanda, Amerika, Hirvatistan ve Isvicre ile yapi-
lan anlasmalarin 6nemli oldugunu vurgulamak istiyorum. Eurojust ile bu
Ulkeler arasinda varilan anlasmalar hem bu Ulkelerde irtibat birolari kur-
masini saglamakta hem de bu Ulkeler arasinda bilgi paylasimini mimkiin
kilmaktadir.

Mdusaadenizle iki 6rnek olay incelemesinden bahsetmek istiyorum. Bir ta-
nesi Breivik davasi digeri ise Noray davasi. ikincisi belki de daha genis bir
konu. Bu dava sadece bir talep olarak ortaya ¢ikti. Portekiz makamlari Euro-
just araciligi ile ispanyol makamlarina neden taleplerine olumlu karsilik ve-
rilmediginin sorulmasini istediler. Portekiz makamlari talepnameyi génder-
mislerdi. istedikleri sey bir mermi idi, fakat ispanyollar mermiyi géndermek
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yerine hakkindaki uzman raporunu géndermeyi kabul ettiler. Bu konuda bir
anlasmazlik cikti. Benzer bir sekilde Portekiz makamlari ispanyollardan bir
cep telefonu hakkinda bilgi istemislerdi.

Klasik talepname vasitasi ile yapilan adli yardim taleplerinin yetmedigi
durumlarda, uluslar arasi baglamda Eurojust devreye giriyor.

Bir diger davada ise Portekiz ve ispanya arasinda gerceklesti. Portekizli
kisi baska birinden alamadigi 3100 Euro miktarindaki parayr almak amaci
ile baska 3 kisi ile beraber Portekiz'den ispanya'ya giderek parayi bulundu-
ran sahsi Portekiz plakali bir arabanin bagajina zorla koyarak Portekiz’e geri
donmusler. Yolculuk sirasinda sahsi para icin sikistirmislar. Magdur sahis pa-
rayl vermis, sonra sahsi gozleri bagl olarak bir yerde yalniz birakmayi di-
sinmugler. Hava ¢ok soguk oldugu icin orada o6lebilecegini distinmusler.
Magdurun arabasini yakmislar ve dumani goren itfaiyeciler olay yerine ge-
lip adami bulmuslar. Burada pek ¢ok sucun islendigi gértilmektedir: Adam
kagirma, cinayete tesebblis, kundaklama, dolandiricilik.

Her iki tlke de sorusturma ve kovusturmalari yapmak icin uygun gorini-
yordu. Lakin, sonradan gériildii ki sorusturma hem ispanya’yi hem de Por-
tekiz'i kapsamakta. Tim slipheliler ve magdur Portekizli. Amaclari paralarini
geri almak. Olen kimse yok. Magduru tehdit edip Portekiz'e donmiisler. Adli
makamlarla gériismelerimizden ¢ikan sonuca gore Portekiz mahkemesinin
dava yetkisi bulunmaktaydi. ispanyol makamlari da gerekli aciklamalardan
sonra bizimle hemfikir oldular ve dava Portekiz'e devredilip burada sorus-
turuldu ve kovusturuldu.
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KARSILIKLI ADLi YARDIMLASMANIN HUKUKI CERCEVESi VE
INGILTERE’DE TERORLE iLGiLi ADLi YARDIMLASMA ORNEKLERI

Nadya STEWART, (Savci-ingiltere)

Cezai konu adli yardimlasma: yasal cerceve ve Terérle ilgili davalarda Adli
Yardimlasma: ingiltere’nin tecriibeleri.

Gunaydin. Uluslarotesi 6rgitli suca ve terdr suglarina iliskin uluslararasi
bir yaklasim konusundaki bu seminere beni davet etmesinden, bugiin bana
size konusma yapma imkani vermesinden dolayi TAIEX'e ve bu faaliyeti di-
zenleyen Adalet Bakanligi'na tesekkir etmek isterim.

Kuresellesme ve insanlarin, tiketim mallarinin ve hizmetlerin giderek ar-
tan dolasim ve devinimi, sinirotesi suclar icin artan firsatlar ortaya ¢ikarmis-
tir. Sayin Miguel'in 6nceden bahsettigi gibi, AB nin amaclarindan bir tanesi
Uye Devletler ve tictincii tilkeler arasinda cezai konularda adliisbirligini sag-
layarak ve bunu hizlandirarak 6zguirliik, glivenlik ve adalet ortami olusturup
gelistirmektir. Ulkelerimizdeki yargida mevcut olan farklardan dolayr adale-
tin idaresinin engellenmesini 6nlemek istiyorsak, iade ile ilgili anlasmalar
ve karsilikli adli yardimlasma hayati dneme haizdir.

Karsihkli Adli Yardimlasma, bilgi toplamak ve paylasmak adina, hatta bas-
ka Ulkedeki cezai sorusturmalarda ve davalarda gerekli olan bir tilkedeki de-
lili istemek ve temin etmek icin ceza adalet sistemlerimiz arasinda isbirligini
gerektirmektedir.

Buguinki sunumumda su konulari sunacagim:
- Karsilikh Adli Yardimlagmanin gergevesi,
- Uye ilkeler arasindan kullanilan AB belgeleri,

- ingiltere’'den Adli Yardimlasma adina ne bekleyebilirisiniz ve iskogya'daki
teror davalarina iliskin tecrlibelerimiz.

Karsiliklhi Adli Yardimlasmanin cercevesi
1959 Sozlesmesi

Karsilikh Adli yardimlasmanin yasal cercevesi 1950 tarihli S6zlesmeyle ve
1978 ve 2001 tarihli iki ek protokolle baslar. Bunlar, merkezi makamlar siste-
mi araciligi ile geleneksel adli yardimlasmanin cercevesini olusturmaktadir.
Acil durumlar diginda, bir savcidan diger savciya dogrudan talebin iletilmesi
s6z konusu degildir.
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1978 tarihli Protokol

Sucun sadece mali su¢ olmasi temelinde yardimlarin geri cevrilmesini 6n-
lemek icin 1978 protokoll, So6zlesmeyi genisletmistir. Ayrica sézlesmenin
asagidaki konulara uygulamasini da genisletmistir:

- Cezalarin infaziyla ilgili belgelerin tebligine,
- Para cezalarinin tahsili ve cezalarin infaziyla ilgili tedbirlere,
- Kosullu salivermeye,

- Mahkumiyetin baslamasinin ertelenmesine.

2001 tarihli ikinci Ek Protokol

Turkiye'nin simdiye kadar tasdik etmedigi 2001 tarihli ikinci Ek Protokol
1959 tarihli S6zlesmenin kapsamini daha da genisletmistir.

1959 tarihli S6zlesme uyarinca, ilkeler arasindaki yardim ivedi olmalidir.
Ancak, bir tarafin kendi llkesindeki sorusturmalara, kovusturmalara veya
kendi makamlarindaki ilgili davalara halel getirilmesi durumunda, bu S6z-
lesme, bu tarafin infazi ertelemesine imkan vermektedir. Bir Tarafin infazi
geciktirmek istedigi durumlarda, sartlara tabi olan talebin kismen yerine
getirebilir olup olmadigini degerlendirilmelidir ve yardim talep eden maka-
ma gerekgeleri sunulmalidir.

Talebin sadece siyasi bir sucu ilgilendirdigi, talebin infazinin yardim sagla-
masi istenen Ulkenin egemenligine, giivenligine veya kamu diizenine veya
diger hayati cikarlarina halel getirdigi durumlarda, talep rededilebilir.

1959 tarihli S6zlesmenin 3. maddesi yardimin nasil saglanacagini belirt-
mektedir. Talep sorusturma asamasindaki cinayet ile elde edilmesi bekle-
nen delilin niteligiyle ilgili bilgiyi iceren istinabe talebi ile yapiimalidir.

1959 tarihli S6zlesmenin 15. maddesi, talebin infazinin yapilacag iilkenin
Adalet Bakanligina istinabenin gonderilmesini gerektigini belirtir. Konunun
acil olmasi durumunda, talep dogrudan adli makama gonderilebilir.

Sozlesmenin taraflari talebin alinmasi icin farkl kanallar secebilirler ve ay-
rica Interpol araciligi ile dogrudan iletim gerceklestirilebilir.

ikinci Ek Protokoliin 8. maddesi yabanci tilkeden elde edilen delilin kendi
cezai islemlerinde kabul edilebilir olmasini saglamak icin talep eden tarafin
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kendi ic kanunlarinda gerekli olan usulleri ve resmi muameleleri belirtmesi-
ne misaade eder. Talebi yerine getiren taraf kendi temel kanunlarina aykiri
olmadigi suirece, bu usullere ve resmi muamelelere uymalidir. Zira, kendi
Ulkende ceza sorusturmasinda veya kovusturmasinda kullanamayacaksan
yabanci bir lilkede delil toplamanin bir anlami yoktur.

Talebi yerine getiren devletin onay vermesi durumunda taleplerin infazini
kolaylastirmak icin, talebin infazinda ilgili taraflarin gorevlilerinin bulunma-
sina 1959 tarihli S6zlesme miisaade eder.

Sézlesmenin 4. maddesine 2. fikrayi ekleyerek ikinci Ek Protokol bunu
daha da genisletir. Bu ek hiikiim yardima ihtiyaci olan tlkenin gorevlisinin
hazir bulunmasinin, infazi kolaylastirmasi ve detayl yardim talebinde bu-
lunmayi 6nlemesi durumunda, kendisinden yardim talep edilen Ulkenin
buna karsi cikamayacagini belirtir.

2. Ek Protokol, tanigin sahsen durusmada bulunmasinin arzu edilmedigi
veya imkansiz oldugu durumlarda taniklar ve stpheliler icin telefonla ve
video konferansla durusma yapilmasini miimkin kilar. Tanigin video konfe-
rans veya telefonla ifade vermesi talebinde bulunulabilir.

Bu gibi bir durusmayi gerceklestirmek icin, tanik veya stiphelinin talep
edilen tlkedeki mahkemeye katilmasi istenecektir ve talep edilen {ilkenin
adli makami, durusma esnasinda yemini almak, tanigin kimlik tespitini yap-
mak ve Ulkenin kanunlarina uyulmasini saglamak icin orada bulunmalidir.

Durusmadan sonra, adli makam (genelde bu bir hakimdir) durusmanin
tarihini ve yerini, delil sunan kisinin esgalini, avukatlar ve tercimanlar gibi
durusmaya katilan herkesin detaylarini ve taniklarin yeminlerini belirten
tutanaklari temin eder. Bu bilgi, daha sonra merkezi makam tarafindan yar-
dim isteyen Ulkeye tanik ifadesinin dokiimuyle beraber gonderilir.

2. Ek Protokolilin 16. maddesi herhangi tarafin yetkili adli makaminin, usu-
le ait belgeleri ve adli kararlari diger akit taraf tlkesindeki kisilere postayla
gondermesine miisaade etmektedir. Baska Ulkede yasayan kisiye gonde-
rilen butln belge veya kararlara, belgeyi goénderen adli makamdan kendi
haklaryla veya ytktmlilikleri ilgili daha fazla bilgi elde edebilecegini be-
lirten bir not eklenmelidir. Belgeyi veya yargi kararini alan kisiye gerekli ol-
dugunda terciimesi verilmelidir.

Sayin Miguel ve Sayin Baskan ortak sorusturma ekiplerinden bahsettiler.
Bunlar 2. Ek protokolde belirtilmistir.
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2. Ek Protokoliin 17. maddesi uyarinca, bir tlkenin polislerinin baska Gl-
kenin topraklarindaki ciddi bir sucla ilgili cezai sorusturma cercevesinde bir
kisiyle ilgili gdzlem yapmasina izin verilir. Suglari sdyle siralayabiliriz; suikast,
cinayet, tecaviiz, kundaklama, sahtecilik, silahli soygun ve calinti mallarin
alinmasi, irtikap, ¢cocuk kacirma ve rehin alma, insan kacakgihdi, uyusturu-
cu ve piskotrop maddeler kacakgiligy, silah ve patlayicilarla kanunun ihlali,
patlayici kullanimi, toksit ve tehlikeli atiklarin kanunsuz taginmasi, yabanci
kacakgihgi ve cocuklarin cinsel istismari. Bunlar S6zlesmenin Taraflarinca en
agir suclar olarak kabul edilmektedir.

2. Ek Protokol miidahil olan polisleri ilgilendiren yetkileri ve hangi durum-
da gozlemlerin durdurulmasi gerektigini belirlemektedir.

2. Ek Protokoliin 18. maddesi, kontrolll teslimatin yapilacagi Glkenin ka-
nunlari ve usulleri uyarinca kontrolli teslimatin yapilmasini dngordr. Tes-
limatin gerceklesecegi Ulkenin yetkili makamlar islemleri baslatmakla ve
kontrol etmekle sorumludur. Bu, her bir Akit Tarafin egemenliginin korun-
masini sadlar. Ayrica, ikinci Ek Protokol cercevesinde, gizli sorusturmalara
da izin verilir. Taraflar gorevlileri gizli tutabilirler ve gorevlilerin yasal ko-
numlari kosullari, sorusturmanin yapilacagi tilkenin kanunlari dogrultusun-
da Taraflar arasinda karara baglamahdir.

ikinci Ek protokoliin 20. maddesi, ortak sorusturma kurulmasini éngériir.
iki veya daha fazla tarafin belirli bir amac dogrultusunda ve belirli bir si-
religine bir veya daha fazla llkede yirutilen cezai sorusturmalarin hizlan-
dirilmasi icin ortak sorusturma ekibi olusturabilecegini belirtir. Yetkiler ve
ekiplerin calismalarina devam edecekleri siire zarfiyla ilgili anlasmada genis
bir kapsam vardir.

2000 tarihli Cezai Konularda Karsilikli Yardimlagma Sozlesmesi

Bununla beraber, Uye Devletler 2000 tarihli Cezai Konularda Karsilikh Yar-
dimlagsma So6zlesmesini imzaladilar. Bu sézlesmenin amaci, yargi, polis ve
gumrik yetkilileri arasinda karsilikli yardimlasmayi hizlandirmak ve 1959
Sozlesmesini desteklemektedir.

Genel bir kural olarak, karsilikh yardimlasma talepleri hala yazili olarak
yapilmaktadir ve Adalet Bakanliklari yerine dogrudan yetkisi olan makama
gonderilmektedir. Gecici nakil, tutuklularin transit gecisleri veya adli sicile
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ait bilgi notlarinin génderilmesi gibi bazi talepler Uye Devletlerdeki merke-
zi makamlar araciligiyla gonderilmelidir. Acil talepler Interpol veya Eurojust
gibi baska bir yetkili kurum araciligi ile gonderilebilir.

Yardim talep edilen Uye Devlet talep mektubunda Uye Devlet tarafindan
belirtilen resmi uygulamalara ve usullere uymak zorundadir ve belirtilen
usule ait son tarihleri dikkate alarak talebi en kisa siire infaz etmelidir.

Devletteki bir adli makam veya Uye Devletteki glimrik yetkilileriyle Mer-
kezi Makam, bagska bir Uye Devletteki polisle veya idari makamlarla dogru-
dan temasa gecebilir.

Talep Edilen Devletin temel ilkelerine aykiri degilse ve ilgili btin taraflar
mutabiksa, 2000 tarihli S6zlesme taniklarin video konferansla ifade verme-
sini de 6ngorir. Ayrica kontrolli teslimati ve ortak sorusturma ekiplerini,
gizli sorusturmalari ve dinleme kaydinin yapilmasini

1959 tarihli sozlesme ayni sekilde saglamaktadir.

Dinlemeyle ilgili olarak, adli makam veya idari makam gibi baska bir Uye
Devlette bu amag icin belirlenmis olan bu yetkili makamin talebi lzerine
yapilabilir. iletisim araclar dinlenebilir ve ihtiyaci olan (ye ilkelere dogru-
dan aktarilabilir ya da daha sonra géndermek lzere kaydedilebilir. Dinle-
me, uydu diizenegdinin oldugu Uye Devletin topraklarinda yapilabilir. Uye
Devletin teknik yardimi gerekmedigi durumlarda, dinleme, yardima ihtiyaci
olan Uye Devletteki hizmet saglayicilar tarafindan gerceklestirilebilir, ancak
uydunun nerede konumlandigi ve bu tir bir dinlemeyi yaptiklari konusun-
da Uye Devlete haber vermelidirler.

AB Belgeleri

Avrupa birligi kapsaminda, karsilikli tanimaya dayanan ve Uye Devletlerin
erisiminde bulunan baska bircok belge vardir.

Avrupa Yakalama Emri (2002/584/JHA)

Avrupa yakalama emri, karsilikli tanima ilkesini uygulayan ceza hukuku
alanindaki ilk somut tedbirdir ve Avrupa Yakalama Emri'nin (EAW) Uye Dev-
letlerin adli kararlarinin karsilikli taninmasinin doniim noktasini temsil ettigi
sdylenmektedir. Biitiin Uye Devletler, insan Haklari Avrupa Sézlesmesinin
taraflandir.
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Bu nedir?

Bir Uye Devletin adli makami tarafindan ceza kovusturmasi veya hapis ce-
zasini cekmesi amaciyla teslim etmek icin cikarilan Ulke icindeki islemlere
yonelik yakalama emridir. Cerceve karari yurirlige koyan ulusal kanunlar
uyarinca biitiin Uye Devletlerde bu infaz edilebilirdir.

Bu ne zaman cikarilabilir?
Asagidaki durumlarda Avrupa yakalama emri ¢cikarilabilir.

Sugun en az 12 ay hapis cezasini gerektirmesi ve ikili suclu olma (bir eyle-
min her iki tarafta da su¢ olmasi) ilkesinin onaylanmasini, Avrupa Yakalama
Miizekkeresini infaz eden Uye Devletin ulusal kanunun gerekli goriilmesi
durumunda sucun en az 3 yil hapis cezasi verebilen cergeve listede bulunan
32 suctan biri olmasi ve Avrupa yakalama miizekkeresini infaz eden Uye
Devletin ulusal kanunlarinin ikili sug olma ilkesinin onayini gerektirmemesi
durumunda, kagagdin en az 4 ay tutuklamaya ¢arptirilmasi durumunda.

Cerceve karari, Uye Devletlerce en agir suclar olarak taninan 32 sucu kap-
samaktadir. Bunlar Cerceve kararinin 2.2 maddesinde ayrintili olarak belir-
tilmektedir ve cinayet, ter¢r, insan kacakciligi veya uyusturucu madde ve
piskotropik madde kacakgiligini icermektedir. Cerceve liste sucu Avrupa ya-
kalama miizekkeresinde isaretlendiginde, infaz eden adli makamin ikili suc-
lu (bir eylemde her iki tarafta da su¢ olmasi) dontsiimiini taahhiit etmesine
izin verilmez. Bu, bir ¢erceve Liste sucu i¢in Avrupa yakalama muzekkere-
sini infaz etmesi istenen Uye Devletin kendi ulusal kanunlari uyarinca bu
sekilde bir sucun bulunmamasindan dolayr Avrupa yakalama mizekkere-
sini reddedemeyecegi anlamina gelmektedir. Ancak, uygulamada bazi Uye
Devletler ikili suclu olma(bir eylemde her iki tarafta da su¢ olmasi) testini
Cerceve liste suclarina uygulamaya devam etmektedir ve Avrupa yakalama
muzekkeresinin uygulamasinin degerlendirmesine dair son yorumlarda bu
konu Uzerine yorum yapilmistir.

Avrupa yakalama miizekkeresi, AB vatandaslarinin yaptiklarindan dolayi
Avrupa Birligi icerisinde ulusal mahkemeler 6niinde sorumlu olmasi ilkesi-
ne dayanmaktadir. Bu, Cerceve karar uyarinca AB Ulkelerinin kendi vatan-
daslarinin teslim edilmesini reddedemeyecegi anlamina gelmektedir. An-
cak, eger hiikiimli cezasini cekmesi icin kendi vatandasi oldugu tlkeye iade
edilirse, teslimi sartl yapabilirler.

94



Bununla beraber, 1983 tarihli Hikiimlerin Nakli S6zlesmesiyle birlikte ele
alindiginda, adli makamlar baska bir yabanci tilkede verilen cezasi, kendi l-
kesinde mahkum olsaydi ve cezalandirilsaydi o durumda verilecek olan ce-
zayla degistirebilir.

Bir Uye Devlette Avrupa yakalama miizekkeresinin infaz edilmemesi adina
sebepler ¢cok kisitlidir ve Cerceve Kararinin 3. ve 4. maddesinde agiklanmistir.

Kisinin belli bir su¢tan yargilanmasi durumunda ayni su¢ nedeniyle bir Glke-
ye geri verilmesi anlamina gelen cifte yargilamama ya da iki kere yargilanma-
ma ilkesi; Uye Devletin ulusal kanunu kendi ulusal mevzuatinda bir af 6ngé-
riiyorsa, kisinin iade edilmesinin reddedilebilecegi durumlarda,

Kanuni zaman asimi siiresi- af c¢ikarilmasini, zaman kisitlamasini gegmesi;
Kisinin yasi- kisinin resit olmayan biri olmasi ve infaz eden Uye Devlet kanun-
lari uyarinca gore cezai sorumluluk yasina erismemis olmasi durumunda, bazi
Uye Devletler icin, baska bir tilkenin mahkemesinin verdigi cezayi infaz etmek
ve bu cezayl tanimakta miumkunddir.

Kararin giyabinda verilmesi durumunda, teslim edilirse kisiye yeniden yar-
gilanma ya da yeniden yargilanmaya es deger goézden gecirme imkani su-
nulmasi sartiyla, infaz eden adli makam Avrupa yakalama muizekkeresini uy-
gulayabilir. Avrupa yakalama muizekkeresi giyabina yapilan durusmalara dair
netlik olmamasi ve kisinin yeniden yargilanma ya da yeniden yargilanmaya es
deger gozden gecirme hakkinin olup olmadigina iliskin endiseler, giyabinda
yapilan durusmalara dair ¢erceve kararda ve Avrupa yakalama miizekkeresin-
de degisiklige neden olmustur. Clink{, giyabinda yapilan durusmalar bitiin
tlkelerde olmamaktadir, 6rnegin iskocya da bir mahkeme siiphelinin yoklu-
gunda ceza davasini ylritemez.

Avrupa yakalama miizekkeresi cerceve kararinin Ek 1inde bulunan form
Cerceve karari kapsaminda iade s6z konusu oldugunda biitiin Uye Devletler
tarafindan kullanilan bir formdur. Uye Devletler tarafindan onaylanmis Avru-
pa yakalama miizekkeresi formunun nasil doldurulacagini gosteren bir de el
kitabi vardir.

Avrupa yakalama miizekkeresine dair kararin infazinin icin siki zaman sinir-
lamalari vardir. Kisi teslim edilmesine riza gosterirse, iade karari, riza gosteril-
mesinden sonraki 10 giin icinde cikarilmalidir ve verilen karardan sonraki 10
glin icinde de kisi iade edilmelidir. Bu 10 gunliik stre kararin verildigi ginu
kapsamaktadir.
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Kisinin riza gostermemesi durumuda, teslim karari yakalanmasindan son-
raki 60 icinde verilmelidir, lakin bu 90 giline uzatilabilir. Ancak tecrubeler
goOstermektedir ki, Birlesik Krallik’ta taleplerin ¢cogunun yerine getirilmesi
6 aydan fazla stirmektedir. Bunun nedeni olarak, adli yardim alma, avukat
atanmasindaki gliclikler ve durusma siirecinde talep edilen kisi tarafindan
ortaya konulan konulara deginilmesi icin daha fazla bilgi edinmenin aldig
zaman gosterilebilir.

Dondurma Kararlari (2003/557/JHA)

Bu Belcika, Fransa, isvec tarafindan baslatilan bir girisimdir. Bu, bir Uye
Devletteki adli makam tarafindan verilen dondurma karari baska bir Uye
Devletin taninmasi ve infazina dair kurallar belirler. Delillerin yok edilmesi,
degistirilmesi, tasinmasi, nakledilmesi veya imhasini dnlemek icin kararlarin
ivedi bir sekilde karsilikli olarak taninmasi ihtiyacina atifta bulunmaktadir.
Bunlar dondurma asamasiyla kisithdir ve karsihkli yardimlasmaya uygu-
lanan kurallar uyarinca, karari ¢ikaran devlete delillerin nakline dair talep
mektubuyla beraber génderilmelidir.

3. madde, Avrupa Yakalama Mizekkeresine dair ¢erceve karardaki gibi bir
agir sug listesi icermektedir ve bunlar ikili su¢lu olmanin (bir eylemde her iki
tarafta da sug olmasi) onaylanmasina tabi degildir. Listeye dahil edilmeyen
suclar, infaz eden Uye Devlet tarafindan ikili suc (bir eylemde her iki tarafta
da su¢ olmasi) denetimine tabi olabilirler.

Talep, Talebi Diizenleyen Devletteki adli makam tarafindan infaz eden
devletteki adli makama iletilir. Talep baska resmi is yiki olmaksizin tanin-
malidir ve kendi ulusal mevzuatinin temel ilkelerine aykiri olmadidi siirece,
Talebi, dlizenleyen devlet, talebi yerine getirmek icin ivedi adim atmalidir.

Talebin reddi icin sinirli sebepler vardir:
- Sertifikanin ¢ikarilmamis olmasi;
- Infaz Eden Devlet kanunlari uyarinca dokunulmazligin bulunmasi;

- Ayni suctan ikinci kez yargilanma; kararin dayandigi eylemin infazindan
Uye Devlette bir su¢ olmamasi ve bu sucun cerceve listedeki bir su¢c olma-
masl, bunun vergi, harg veya yolsuzluk sucu olmamasi;
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infaz eden Uye Devlet dondurma kararinin infazini asagidaki durumlarda
erteleyebilir;

- Talep devam eden bir ceza sorusturmasini etkileyecekse;
- Mal/Delil, halihazirda dondurma kararina tabiyse;

- Mal/Delil infaz eden Uye Devletteki baska bir davaya iliskin mahkeme
kararinin konusu ise;

Uye Devlet kararinin malla/delil ile iliskisi bulunan Gi¢tincii taraflar icin et-
kili kanun yollari saglamahdir;

Uygulamada, dondurma kararlari agir isler zira mal, Talebi Diizenleyen
Uye Devlete nakil edilene veya el koyma karari cikana kadar dondurulur.
Ancak infaz eden Uye Devlet bu siireyi sinirlandirabilir. Dondurma kararlari
tek baslarina nakle veya el koymaya izin vermezler. Bu dondurma kararlari-
nin arkasindan karsilkli yardimlasma talebinin génderilmesi gerektigi anla-
mina gelmektedir. Yani verimliligini olumsuz etkileyen iki asamali bir stireg¢
bulunmaktadir.

Avrupa Delil Miizekkeresi- EEW (2008/978/JHA)

Avrupa Delil Mizekkeresi, ceza davalarinda kullanilmak tzere esyalarin,
belgelerin ve verilerin elde edilmesi amacini tasir. Bu, Gglincl bir taraftan
alinan ya da stiphelinin 6zel milkiyeti dahil olmak lizere bir mulkiyetin ara-
masi sonucu elde edilen esya, belge veya verileri, mali islemler dahil omak
lizere herhangi bir hizmete dair eski verileri, 6zel sorusturma teknikleri (g6-
zetleme gibi) sonucu elde edilen kayitlari, goériisme, ifade ve durusma tuta-
naklarini kapsar.

Avrupa delil miizekkeresi sadece halihazirda varolan delile uygulanir ve
bundan dolayi delille ilgili olarak cezai konularda sinirl alanda adli yardim-
lasmayi kapsar. Sinirli kapsamindan dolayi, yetkili makamlar Avrupa delil
muzekkeresini veya gegerli olan adli yardimlasma anlasmalarini kullanma
konusunda serbesttirler.

Ne zaman cgikartilabilir?

5. madde uyarinca, Avrupa delil mizekkeresi asagidaki tirden davalar
icin cikarilabilir. Mizekkereyi ¢ikaran devletin mevzuati uyarinca cezai bir
suc sayilan eylem bakimindan bir adli makam tarafindan acilan ya da adli
makam &niine getirilen ceza davasi;
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Mizekkereyi cikaran devlet uyarinca cezalandirilabilir olan eylemler baki-
mindan ilgili olarak idari makamlarca acilan davalar ve kararin 6zellikle ce-
zai konularda yargilama yetkisi olan bir mahkemede dava agilmasina sebep
olmasi durumunda;

Muzekkereyi cikaran Devletin mevzuati uyarinca hukukun ustinlGgu-
nun ihlal edilmesinden dolayi cezalandirilabilir eylemler bakimindan adli
makamlarca agilan davalar ve tiizel kisinin muzekkereyi cikaran devlete
sorumlu olmasina veya cezalandiriimasina neden olabilecek suclara iliskin
yukarida bahsedilen davalar.

Muzekkereyi ¢ikaran Devlet, sadece 7. maddedeki sartlar saglandiginda
Avrupa Delil Miizekkeresini cikarmak icin gerekli tedbirleri almalidir.

5. maddede belirtilen davalar kapsaminda aranan egyalarin, belgelerin
veya verilerin elde edilmesinin gerekli ve makuldur.

Her ne kadar baska usulii tedbirler olsa da, eger muzekkereyi ¢ikaran dev-
let Ulkesinde bulunmasi halinde, bu esyalar, belgeler veya veriler Mizekke-
reyi Cikaran Devletin kanunlari uyarinca kiyaslanabilir davada elde edilebi-
linir.

madde uyarinca Avrupa Delil Miizekkeresi Avrupa Yakalama Miizekkere-
sine benzer taslak form sekilde hazirlanir.

Avrupa yakalama miizekkeresi, infaz eden makamin asagidakileri yapma-
st icin yayinlanamaz:

Goriisme yapmasi, ifade almasi veya stphelilerin, taniklarin, uzmanlarin
veya baska herhangi bir tarafin miidahil oldugu baska tiirden bir durusma
baslatmak icin;

Fiziksel inceleme yapmak ya da DNA 6rnekleri veya parmak izi dahil dog-
rudan bir insandan Fiziksel Materyal ya da biometrik veri elde etmek icin;

lletisim araclarinin dinlenilmesi, gizli takip veya banka hesaplarinin izlen-
mesi gibi gercek zamanli bilgi elde etmek icin;

Eldeki esyalar, belge veya veriyle ilgili inceleme yapmak icin;

Herkese acik elektronik iletisim hizmetleri saglayicilarindan veya kamu
iletisim aginin muhafaza ettigi iletisim verilerinin elde edilmesi icin;
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Avrupa Delil Miizekkeresinin infazi sirasinda hazir bulunan ve dogrudan
bu miizekkerenin konusuyla ilgili kisilerin ifadeleri alinabilir.

Buna ek olarak, Avrupa Delil Mizekkeresi ¢ikaran devletin ulusal kanun-
lari uyarinca esyanin, belgelerin veya verinin karsilastirmali bir davada elde
edilebilir oldugu durumlarda cikarilmahdir.

Sucun Cerceve sug listesindeki suglardan biri olmasi durumunda,

1959 tarihli S6zlesme uyarinca ortaya cikan ikili su¢ olma testi (bir eylem-
de her iki tarafta da suc olmasi), Avrupa delil miizekkeresi bakimindan artik
gerekli degildir.

Reddetmenin sinirli sebepleri vardir. infaz Devleti Avrupa Delil Miizek-
keresinin ulasmasindan sonraki 30 giin icinde infazi asagidaki durumlarda
reddedebilir:

« Bu infaz ayni suctan dolayi iki kere yargilanmama ilkesini ihlal edecekse;

« Kendi ulusal kanununa gore bu eylem su¢ degilse ama sadece cerceve
kararda belirtilen 6zel bazi durumlarda;

« Belirli bir davada infaz eden makamin 6niindeki tedbirler nedeniyle in-
faz mimkin olmadiginda;

- Infaz Devletinin kanunlari uyarinca infazi imkansiz hale getiren dokunul-
mazlik veya imtiyaz oldugunda;

« Gerekli oldugunda infaz Devletinde hakim, mahkeme, sorusturma haki-
mi veya cumhuriyet savcisi tarafindan dogrulamadiginda;

« infaz Devletinin kanunlarinin yasal isleme miisaade etmedigi, Miizekke-
reyi Cikaran Devletin disinda infaz Devletinin topraklarinda sug islendi-
ginde;

« Ulusal ¢ikarlara zarar verdiginde;

« Formun tam doldurulmamis olmasi veya yanhs doldurulmasi durumun-
da.

Buna ek olarak, Cerceve Karar temel haklara saygi duymakta ve 6. madde-
nin tanidigi kurallari gézetmektedir. Bundan dolayi da infaz eden makam,
eger bir Avrupa Delil Miizekkeresinin, bir sahis hakkinda, cinsiyeti, irki veya
etnik kokeni, dini, cinsel egilimleri, milliyeti, dili veya siyasi fikirlerinden 6ta-
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ri kovusturma yuritilmesinin amaclandigina kanaat getirirse, veya mez-
kur durumlardan herhangi biri sebebi ile sahsin zarar gérecegine inanirsa
bu durumda Avrupa Delil Miizekkeresinin infaz edilmesini reddedebilir.

Tum ilgili taraflar, bir Avrupa Delil Miizekkeresinin taninmasina ve infazina
karsi hukuki yollarina basvurabilmelidirler fakat bu yollar, mucbir tedbirle-
rin kullanildigr durumlarla sinirli kalmalidir. Tim davalar infaz Devletinde
aciimalidir; ancak Avrupa Delil Miizekkeresinin ¢ikarilmasina iliskin temel
sebeplerle ilgili problemler, sadece o miizekkereyi ¢cikaran devlette ¢c6ziime
kavusturulmalidirlar.

Avrupa Delil Miizekkeresi, mevcut karsilikl adli yardimlasma metodlarina
ek olarak kullanilan bir metod olmasinin yaninda, kapsami ¢ok sinirli oldu-
Ju icin pek sik kullanilmamaktadir. Cogu Uye Devlet uygulamada, Avrupa
Delil Muzekkeresinin yerine diger adli yardimlasma usullerini kullanma egi-
limindedirler.

Peki, Avrupa Birligi'nde adli yardimlagma konusunda sirada ne var?

Mevcut delil toplamanin kurallari iki gesittir. ilki; Schengen Anlasmasi ile
de desteklenen (bu anlasmaya gore Fransa, Almanya, Belcika, Hollanda ve
Liksemburg arasinda sinir kontrolleri kaldirilmistir) 1959 ve 2000 tarihli S6z-
lesmeler ile gibi karsilikl yardimlasma ilkesine dayal kurallar, ikinci olarak
da; Avrupa Delil Mizekkeresi, Avrupa Yakalama Mizekkeresi ve Dondurma
Kararlari gibi karsilikh tanima kuralina bagli olan kurallar bulunmaktadir.

iki sistemin bulunmasi Avrupa belgelerinin uygulanmasini kullanicilar icin
kilfetli kilmakta ve bunun yaninda belli bir durumda hangisinin en uygun
olacagi konusunda karisikliga sebep olmaktadir. Bu da sonug olarak sorus-
turmalari kot yonde etkileyebilir.

Karsilikh yardimlasma esasina dayali araglar genellikle yavas ve yetersiz
addedilirler ¢linkli uygulamalarinda herhangi bir tutarlilik ya da infazlarin-
da da nihai bir sure bulunmamaktadir. Karsilikli tanima belgeleri ayni za-
manda kapsam olarak sinirl olmalarindan 6tlri tatminkar sayllmamakta-
dir. Sadece belli bir tiir delilleri kapsamakta ve reddedilmeleri icin de ¢cok
sayida sebep bulunmaktadir.
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Stockholm Programi

Stockholm Programi, AB'nin 2010-2014 yillari arasindaki adalet, 6zgurlik
ve glivenlik konularina iliskin 6nceliklerini diizenlemektedir. Gerekli oldu-
gu kadari ile, Uye Devletler arasinda, hiikiimlerin ve adli kararlarin karsilikli
taninmasini ve cezai konularda polis birimleri ile adli birimler arasindaki is-
birliginin kolaylastirilmasi icin ortak asgari kurallarin belirlenmesini hedef-
lemektedir.

Konsey, Uye Devletlerin hakim ve savcilari arasinda meselelerin ortak bir
anlama diizeyine getirilebilmesi amaci ile yasalarda yapilacak bir yakinlas-
tirmay1 hedeflemektedir. Boylelikle, tlkelerin hukuki gelenekleri ve sistem-
leri arasindaki farklari da hesaba katarak Uye Devletler arasinda karsilikli
taninma ilkesinin uygun bir sekilde uygulanmasinin da saglanacagina ina-
nilmaktadir.

Konsey, sinir 6tesi suclar konusunda adli isbirliginin daha etkili hale ge-
tirilmesi icin daha fazla caba gosterilmesi gerektigine inanmaktadir. Kabul
edilen belgelerin kullanimi kullanicilar i¢in daha fazla kolaylastiriimal, za-
man sinirlamalari, diller ve orantililik prensibi gibi stirekli tekrar eden konu-
lara daha fazla vurgu yapilmalidir.

Bu amacla, su goriise varildi ki, karsilikli tanima, hukuki 6zellik tagiyan tim
hikidm ve kararlara genisletilmelidir. Bu hiikiim ve kararlar, ilgili hukuk siste-
mine bagli olarak cezai veya idari olabilir. Konseyin aldigi karara gore, sinira-
san su¢ boyutu olan davalarda, karsilikli tanima kuralina dayali olarak, delil
elde etme konusunda kapsamli bir metod benimsenmelidir ¢clinkii mevcut
belgeler ¢cok parcalidir. Konsey, Komisyonu, karsilikli tanima ilkesine dayal,
yeni bir yaklasim benimsemeye ¢agirdi, ancak bunun yaninda geleneksel
adli yardimlagsma sisteminin esnek karakterini de dikkate almayi ve Avrupa
Delil Miizekkeresinden daha kapsamli olan ve mimkiin oldugu kadar ¢ok
delil tirlerini iceren yeni bir model gelistirilmesini talep etti.

Sonu¢ neoldu?

Komisyon 2009 yilinda, iki tye Ulke arasindaki cezai konularda delil elde
etmeye ve bu delillerin kabul edilebilirligini saglamaya iliskin bir Yesil Kitap
yayinladi. Bu kitapta, Uye Devletlerin, ceza islerinde delil elde edilmesine
iliskin mevcut rejimi, tim delil turlerini kapsayan, karsilikli tanima ilkesine
dayal tek bir belgeyele degistirmeyi nasil karsiladiklarina iliskin bir takim
sorular bulunmaktaydi.
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Komisyonun Yesil Kitabi, en etkili ¢6ziimlin, mevcut sistemin, tim delil
turlerini iceren ve karsilikli tanima ilkesine dayali tek bir arag ile degistiril-
mesi olacagini 6ngdrmektedir. Delilleri kapsama acisindan Avrupa Delil
Muzekkeresinden bir adim daha ileriye gidecek bir aracin dogrudan erisile-
bilir olmasina ragmen heniiz mevcut olmadigini ileri siirdii. Ornegin, tanik-
larin veya stiphelilerin ifadelerinin ve iletisim araclarinin dinlenilmesi veya
banka hesaplarinin izlenmesi seklinde, gercek zamanl olarak elde edilen
bilgi gibi. Bu yeni aracin var olan fakat daha fazla sorusturma ve inceleme
yapilmadigiicin henlz elde erisilemeyen delilileri de kapsayabilecegdi 6ngo-
rilmektedir. Ornegin, mevcut nesnelerin tahlili, DNA delillerinin ve parmak
izlerinin toplanmasi.

Her ne kadar Uye Devletler genis anlamda béyle bir araci memnuniyetle
karsilasalar da, bunun uygulamada nasil basarilacagi konusunda ve tiim de-
lillere mi yoksa bir kisim delillere mi uygulanabilecegi konusunda bir mu-
tabakat saglanamadi.

Avrupa sorusturma Karari

Komisyonun Yesil Kitabini muteakiben, Parlamento ve Konseyin cezai
islerde Avrupa sorusturma Kararina (ASE) dair yonetmeligi Nisan 2010'da
teklif edildi. Bu teklif, yedi Uye Devlet tarafindan yapildi: Avusturya, Bulga-
ristan, Belcika, Estonya, Slovenya, ispanya ve isvec.

Bu teklife gére; Avrupa sorusturma Karari, su anda Uye Devletler arasin-
daki delil toplama ve transfer islemlerinde uygulanan mevcut hukuki cerce-
venin yerini alacaktir. Buna gore, bir Uye Devletteki bir makamin “karari ¢i-
karan makam olarak” bir bagka Uye Devletteki bir makam tarafindan -icraci
makam- icra edilmek Uzere belli cezai sorusturma tedbirlerinin alinmasini
talep verecek bir usul getirilecektir.

Avrupa sorusturma Karari mevcut usiillere 6nemli birkag yenilik getirmek-
tedir. Toplanacak delillerin ¢esitlerinden daha ¢ok, uygulanacak sorusturma
tedbirlerine yogunlasmaktadir. Kapsami genistir ve her tirlli sorusturma
tedbirini icermektedir. Prensipte, uygulanacak tedbir tliriine emri ¢ikaran
makam karar verir. icraci makam ise, kendi ic hukukuna gére gerekli ise ve
dahaiyi bir sonug alinacaksa, kararda belirtilmeyen bir tedbiri icra etme yet-
kisini elinde bulundurmaktadir. Avrupa sorusturma Kararinin taninmasi ve
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icrasi icin kesin zaman sinirlar belirtilmistir. Teklifin getirdigi bir yenilik de;
makamlarin, ¢cikarilan karari, kendi Ulkelerindeki davalarinda kullandiklari
kararlarla ayni 6ncelige sahip olarak icra etme sorumlulugunu tasimalaridir
ve bu, tiim Uye Devletler tarafindan uygulanmasi gereken bir standart or-
taya koymaktadir.

Avrupa Delil Miizekkeresi ve genel olarak karsilikli yardimlasma ile karsi-
lastinldiginda, Avrupa sorusturma Karari, geri cevirmenin nedenleri agisin-
dan ve karari cikaran Uye Devletin bir veya daha fazla memurunun, icraci
Uye Devlette tedbirin infazi sirasinda hazir bulunmasini talep etme hakki
acisindan daha makul bir cerceve sunmaktadir.

2010 Agustosunda, Komisyon, sozl gecen girisime dair sistemin, ortak
kabul edilebilirlik standartlarinin sagladigi korunmasiz bir delil paylasimina
yol acabilecegi uyarisinda bulundu. Ayni zamanda teklifin avantajlarina da
dikkat cekti eger usule dair uygun standartlarla ve temek haklarla destekle-
nirse daha basit ve birlestirilmis bir sistem olmasi gibi.

Bu fikrin kabul edilmesi esnasinda, AB Adalet Komiseri, Viviane Reding,
teklifin AB Temel Haklar sartina uygun olmasini saglayacagini sdyledi.

Konseyin Aralik 2011'deki toplantisinda taslak metin tzerinde ortak bir
yaklasim gelistirildi. Buna gore Konsey, Avrupa Parlamentosu ile Avrupa so-
rusturma Kararinin benimsemesi ile ilgili olarak goériismeler yapabilecektir.

Ancak, Avrupa Birligi Konseyi ve Parlamentosu tarafindan ele alinip onay-
lamasindan énce, Uluslararasi Adil Yargilama Orgtitti, Temel Haklar Ajansi,
Statewatch ve bazi Birlesik Krallik miletvekilleri tarafindan taslak metin,
daha fazla polis gozetimine ve basit konularda dahi orantisiz sorusturma
yetkilerinin kullanimina yol acacagdi endisesi ile elestirildi. Goriismeler hala
devam etmekte ve de sonucu ilgi ile beklemekteyiz.

Usule iliskin haklara dair yol haritasi

Stockholm Programi uyarinca usule iliskin haklar konusu yeniden ele
alindi. Konsey:" Yargilamalarda stipheli ve saniklarin haklarinin korunmasi,
Avrupa Birligi'nin temel bir degeridir ve Uye Devletler arasindaki karsilikli
gliven ortaminin ve kamu givenliginin korunmasi agisindan ¢ok 6nemlidir,”
ifadelerine yer verdi.
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Konsey, stipheli ve saniklarini yargilamalardaki usule iliskin haklarina dair
yol haritasint memnuniyetle karsiladi ve bu yol haritasinin Stockholm Pog-
raminin bir kismini olusturacagini teyid etti.

Slaytta gosterilen 6rnekler asagida belirtilmistir:
« Haklara iliskin yazilar

« Avukata erisim

« Avrupa sorusturma Karari

- Yargilama Oncesi Tutuklamaya dair Yesil Kitap

- Suctan Elde Edilen Gelirlerin Miisadere Edilmesi ve Dondurulmasina ilis-
kin Taslak Yonetmelik

Suctan elde edilen gelirlerin misadere edilmesi dondurulmasi ve el ko-
nulmasi

Konsey, 2012 Martindan sunulan, Komisyonun Avrupa Birliginde suctan
elde edilen gelirlerin dondurulmasi ve miisaderesi hakkindaki yonetmeligi
kabul etti.

Komisyonun teklifinin amaci, suclularin gerek sinir 6tesi suclardan gerek-
se organize suclardan elde ettikleri gelirlerin ulusal makamlar tarafindan
geri alimini ve musaderesini kolaylastirmaktir. Taslak yonetmelik; dogrudan
miisadere, dederini misadere etme, genisletilmis miisadere, (belli sartlar-
da) mahkumiyete dayali olmayan musadere ve U¢linci sahis misaderesi
gibi vasitalarla su¢ mallarinin dondurulmasi ve misaderesine iliskin olarak
Uye Devletlerin uyacagi asgari kurallari belirlemektedir. Bu teklifin kabul
edilmesinin karsilikli gtiveni ve sinir otesi etkili isbirligini kolaylastiracagi
dusinilmektedir.

Donem baskanhgini ylrtten Danimarka, hazirihk organlarinda 2012 Mar-
tinda baslayan goriismeleri ve detayl tartismalari daha da ileriye gotiirmek
istemektedir. Bazi Uye Devletler, mahkumiyete dayali olmayan miisadere
konusundaki hiikiimlerle ilgili olarak daha fazla ilerleme kaydedilmesi ge-
rektigini vurgularken, digerleri ise bu hukuki aracin kendi i¢ hukuklari ile
uyumlulastirilmasi gerektigini belirttiler.

Birlesik Krallik ile Karsilikli Adli Yardimlasma

Sunumun bir sonraki kismi Birlesik Krallik ile Karsilkli Adli Yardimlasma
konusuna yonelik olacaktir.
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Birlesik Krallik icerisinde karsihkli adli yardimlasma talepleri ile ilgilenen
iki merkezi makam bulunmaktadir. Bunlarin gorevleri, karsilikh adli yardim-
lasma taleplerini almak, kabul etmek ve bunlari isleme koymaktir. Birlesik
Krallik'ta Gi¢ merkezi makam bulunur.

Bunlar:

- ingiltere, Galler ve Kuzey irlanda ile ilgili meselelerle ilgilenen Londra'da-
ki i Isleri Bakanligi biinyesinde bulunan Birlesik Krallik Merkezi Makami;
yasaklanmis ve sinirlandiriimis madde kacakgiligi ve dogrudan vergilen-
dirme konular da bu ofisin gorev alani icindedir.

- Iskogya ile ilgili konularda Edinburgh’da bulunan Kraliyet Ofisi gorevli-
dir; ve

« Dolayli vergilerden sorumlu olan kurum ise Majesteleri Vergi ve Gimruk
Dairesi'dir.

icisleri Bakanh@i konuya iliskin bir rehber yayinladi. Web sitesinden bu
rehbere ulasilabilir. Adrese slayttan erisim mimkindir. Sunumum size veri-
lecek, boylece detayli talimatnameyi de gérme firsatiniz olacaktir.

Ne zaman taklepte bulunulmalidir ?

Bir cezai konuda elde edilen istihbari bilgi ile celisen deliller gerektiginde
talepte bulunulmalidir. istihbarata ihtiyac duyarsaniz, bunu interpol araci-
hgi ile kolaylastirilabilecek olan polis birimleri arasindaki irtibat ile elde et-
meniz gerekir.

Talepler, sorusturulan suclarla orantili olmalidir, arama muizekkeresi, g6-
zalti ve mahkeme emri ile yapilan yardimlasmalar gibi bilhassa elverissiz ve
zaman alan tedbirler ile ilgili bir talepte bulunuldugunda Birlesik Kraluktaki
polis kuvvetleri polis kuvvetleri kendi i¢ islerinin yaninda adli yardimlasma
islerine 6ncelik vermektdirler ve eger talep 6nemsiz ve ufak bir suca iligkin
ise sinirl kaynaklardan 6tiirt bu talebin cabuk sonuclanmasi pek muhtemel
degildir.

Cinayet, siddet suclari ve organize suclar gibi agir suclar, gizlenme veya
yok edilme riski tasityan deliller, islenmeye devam eden suglara iliskin ta-
leplerde ya da sahitlerin veya halkin guivenliginin risk altinda oldugu veya
durusma tarihinin yakin oldugu durumlarda 6ncelik taninmaktadir.
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Talepnamede neler bulunmali?

Talepler antetli kagitta olmalidir. Talete bulunan makam talebi imzalamali
ve eger talepname Tiirkce ise ingilizceye terciime edilmelidir.

iceriginde;
« Talete bulunan makam hakkinda detayli bilgi, irtibat kisisinin adi, tele-
fon numarasi ve varsa email adresi;

« Talep edilen yardimin amac;

- Talebin tiirti (delil/tebligat/kisitlama/misaderenin infazi icin gibi) talebe
iliskin diger ek bilgiler — kabul edilebilirlik kurallari veya uygulanmasi ge-
reken usuller vs.;

« Sorusturulan/isnad edilen /mahkumiyete veya cezaya konu olan sucun
tanimi;

« Suca/cezaya/mahkumiyete iliskin mevzuat ve sahsin yararlanabilecegi
haklar;

- Talebe iliskin olaylarin bir 6zeti ve bunlarin Birlesik Krallik ile iliskisi;
- Talepte adi gegen sahsin kimlik bilgileri, adresi, dogum tarihi ve uyrugu;
« Delillerin alinacagdi sirket veya sahsin adres bilgileri;

« Herhangi bir sahis ziyaret edilecekse, bu sahsin bir tanik veya siipheli
olup olmadigina dair bilgi,

« Suphelinin adi ve ne ile su¢landiginin detayli bilgisi;

« Talep edilen delillere sorusturulan/yargilamaya konu olan sug arasindaki
iliski. Delillerin konuile ilgisine ve bu davaya nasil yardim edecegine dair
acik bir baglanti olmahdir;

« Mahkeme durusmalarinin tarihleri;

- Konuya vakif olan Birlesik Krallik polis yetkililerinin detayli bilgileri (polis
birimleri arasinda isbirligi varsa).

Acil Talepler - litfen neden acil oldugunu belirtiniz - yani, sahsin goz
altinda olmasi veya serbest birakilacak olmasi; kisilere zarar verecek olmasi,
varliklarin dagitilip yok edilme riski;
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Ek talepler - 6nceki taleplere yapilacak atiflar belirtilmeli; genel bir talep-
le ilgili olarak ve baska bir bilgiye iliskin olarak yukarida verilen icerige dair
bilgileri icermeli

Birlesik Kralligin Saglayabilecegi Adli Yardimlasma Sekilleri
« Tebligat Belgeleri
« Tanik ve Stpheli Delilleri

« Gizli Tutulan Gglincl sahis materyalleri — Telekomiinikasyon ve Bankaci-
lik Delilleri

« Video veya Tele Konferansla elde edilen deliller

« Mallarin kisitlanmasi ve misadere edilmesi

« Arama ve El koyma

- sorusturma amach olarak mahkumlarin gecici nakilleri
« Pasaport bilgileri ve Go¢menlik Statiisi

« Ortak sorusturma Ekipleri

« Dinleme

Sabika Kayitlarina iliskin Talepler

Avrupa Birligi Uye Devletlerinin talepleri, ECRIS (Avrupa Sabika Kayitlari
Bilgi Sistemi) vasitasi ve 2009/135/JHA yardimi ile, ACPO’da (Emniyet Amir-
leri Birligi) bulunan Sabika Kaydi Ofisinde Sabika Kayitlarinin iletimi Ekibi
tarafindan yapilr.

Birlesik Kralllik Merkezi Makami-Sabika Kayitlarinin iletimi ekibi, Avrupa
Birligi Uye Devletlerinin, o devletlerin vatandaslarina Birlesik Krallikt'ta veri-
len mahkumiyetler hakkinda bilgilendirir ve ayni sekilde o tlkelerde Birlesik
Krallik vatandaslari hakkinda verilen mahkumiyetlere dair bildirimde bulu-
nur. Ayni zamanda bir Avrupa Birligi vatandasi hakkindaki bir cezai isleme
iliskin dnceki mahkumiyet kararlarina dair taleplerle de ilgilenir.

Avrupa Birligi Gyesi olan bir devlet, cezai islemlere iliskin sabika kayitlarini
talep ettiginde, asagidaki bilgiler kendilerine ingilizce olarak verilir:
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« PNC Kimligi-Ulusal Polis Sistem Tanimlama Numarasi
« Davanin Numarasi

« Tam Adi (ve diger isimleri, takma adlari)

« Dogum yeri ve tarihi

« Cinsiyet

« Uyruk

+ Hikiim veren mahkemenin adi ve/veya ceza
« Mahkumiyet kararinin/cezanin tarihi

« Cezanin turl ve miktar

« Suclarin hukuki tasnifi

« Ek cezalar

« Muteakip Kararlar (6rn. Hikmi/cezayi degistiren temyiz kararlari)

Mahkumiyet Belgesinin Talebi

Mahkumiyet kararinin tarihi ve karari veren mahkeme ile cezanin bilindigi
durumlarda, talep dogrudan oraya goénderilmelidir. Bu bilgiler yoksa, bir sa-
bika kaydi talebi yapiimaldir.

iskocya’da Karsihkli Adli Yardim

iskocya, Blyiik Britanyanin kuzeyinde yer alan kiiciik bir lkedir. Ulu-
sal Kayitlar Ofisi'ne gére 2011 yilinda niifusu 5.2 milyon olup, ingiltere ve
Galler'in nifusu 52 milyon ve Turkiye’'nin nifusu ise 70 milyonu askindir.
Ben, iskocya’nin adli yardimlasma ve iade islerinden sorumlu olan 6 kisilik
avukatlar ekibinin bir parcasiyim. Bu ekip, sizin Bakanhginizdaki ayni isten
sorumlu ekipten ¢ok daha kiicuktr.

Tipik olarak, istihbarat amacli bilgilerin gerektigi durumlarda polis birim-
leri arasinda isbirliginin saglanmasi kolaydir. Birlesik Krallik’a ytiksek sayida
talep gelmektedir. Karsilikli adli yardimlasma amach yapilan resmi talepler,
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cinayet, siddet, organize suclar, teror suglari ve yolsuzluk gibi ciddi suglar
icin yapilmahdir ki bu durumlarda istihbarattan ziyade, delillere ihtiyac var-
dir. Bu gibi talepler, ic isleri Bakanligindaki Merkezi Makam yerine, dogru-
dan bir adli makama gonderilebilir.

Koordinasyon toplantilari icin Eurojust kullanilabilir. Bay Miguel size zaten
Eurojust’in bu gibi toplantilari nasil diizenledigini anlatti. Birlesik Krallik de-
lillerin toplanmasina yardim etmek amacli olarak yabanci memurlarin kati-
imini memnuniyetle karsilamaktadir.

Teror Davalarina iliskin Tecriibe

Size, yakin zamanda Birlesik Krallik'ta vuku bulan bir terér davasindan ki-
saca bahsedecegim. Bu dava, 11 Aralik 2010 tarihinde Stokholmde meyda-
na gelen iki patlamadan sorumlu sahis olarak bilinen Taymour Abdulwahab
hakkinda aciimisti.

isvec polisi, sahsi ve patlamalari sorusturmaya basladiginda, Glasgow'da-
ki bir kisi ile iki konusmanin yapildigi bir cep telefonu ele gecirdi. Glasgow,
iskogya’nin batisinda bir sehirdir.

Telefonda goristligu bu sahsin pek cok sahte adi mevcuttu. Sonunda ger-
¢ek adinin Nasserdine Menni oldugu anlasildi. Nasserdine Menni yaklasik 5
yildir Birlesik Krallikta bulunuyordu. Glasgow’da miulteci olarak yasamakla
birlikte daha dnce ingiltere’de yasarken kendini Fransiz vatandasi olarak ta-
nitmis oldugu anlasildi.

isvec polisinin yaptigi sorusturma esnasinda, Nasserdine Menni'nin Tay-
mour Abdulwahab’a para gondermekte oldugu anlasildi. Baglantilari ise
bazen telefonla bazen bizzat bazen de  e-mail araciligi ile saglamaktaydi-
lar. Bu sahsin Stockholm bombalama olayi ile ilgili oldugu distndliyordu.

Eurojust'da konuya iliskin bir dosya agildi ve Nasserdine Menni hakkinda-
ki bu sorusturmanin iskoc makamlari tarafindan gerceklestiriimesi gerek-
tigine karar verildi. Bunun i¢in de Fransa, Liksemburg ve Amerikanin yani
sira Kuveyt ve Irak’tan da bilgiler saglanmasi gerekiyordu.

Sorusturma sirasinda, Fransa, Liikksemburg, Amerika ve isvec'e dava ile il-
gili kanitlarin toplanmasiicin toplam 8 Talep Mektubu gonderildi ve kanitlar
isvec makamlari tarafindan toplandi.
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isvec’e iletilen talepler; banka delilleri, patlamalarin kapal devre TV ka-
yitlari ve sahitlerin yazili ifadelerine dair idi. Sahitlerin ifadelerinin alinmasi
ve Nasserdine Menni'nin kullandigi sahte bir kimlige iliskin kayitlarin elde
edilmesi amaci ile Fransaya iki talep yapildi. Fransiz vatandasi olduguna dair
sahte bir belgesi vardi. Lilksemburg’a yapilan talep ise, Glasgow’da satin ali-
nan ve sahsin Taymour Abdulwahab’la gériismek icin kullandigi Iphone’la-
rin aktivasyonuna dair idi. Amerika'ya yapilan talep ise Microsof ve Face-
book sirketlerinden iki sahis arasindaki yazismalarla ilgili bilgi alinmasina
dairdi.

Stockholm'deki Patlamalardan kisa bir siire 6nce, Abdiilwahab'in esi isveg
medyasina, bu terdr saldirisinin bir Cihad eylemi oldugunu dogrulayan bir
e-mail génderdi. incelenen mali islemler gosterdi ki Nasserdine Menni, Tay-
mour Abdulwahab’in esine 1000 pound géndermis ve diger mali kayitlara
gore de, patlamada kullanilan aracin satin alinmasi ve deniz asir yolculuk-
larin finanse edilmesi icin yaklasik 6000 pound géndermis.

Beraber calismak amaci ile Birlesik Krallik, isvec ve Fransiz polislerinden
mitesekkil bir ortak sorusturma ekibi kuruldu. Bu ekibin Amerikan makam-
lariile de baglantilari vardi ve FBI de sorusturmanin icindeydi.

Karmasik bir sorusturmaydi ve akabindeki Nasserdine Menni'nin davasi
11 hafta stirdii. Cinayete tesebbds, teror suclari ve teroriin fianansmani sug-
larnyla suclandi. Cinayet planina dahil oldugunu kanitlamak icin elde etti-
gimiz e-mail yazismalari ve kanitlara ragmen dava ¢ok cetin gecti ve jlri,
Menni'yi sadece terore mali destek vermekten su¢lu buldu. Bu sorusturma
bize sinir 6tesi davalarda yakin adli isbirliginin ne kadar gerekli oldugunu
Ogretti. sorusturmaya katilan tlkelerin coklugu sorusturmayi zorlastirdi ve
iskocya'da sorusturma yapilmasina ve géz altinda olan bir siipheli hakkinda
dava acilmasina iliskin zaman sinirlamalari ¢cok katidr.

Tutuklu bulunan bir kisi icin 6n durusma yapilmasiicin, 110 guin icerisinde
hakkinda iddianame hazirlanmali ve eger mahkeme bir uzatma stiresi ver-
mezse yargilama 140 giin icerisinde baslamalidir. Dis tilkelerden delil elde
etmenin zor olmasi nedeniyle, mahkemeye (¢ defa verilen sirenin uzatil-
masi talebinde bulunmak zorunda kaldik. Uciincii siire uzatim talebimizi
yaptigimizda hala Amerikadan gelecek delilleri beklemekteydik, ki bu delil-
ler yargilama igin hayati ehemmiyeti haiz idiler ve bunlar vasitasi ile mezkur
iki sahis arasindaki gizli anlagsmayi ortaya ¢ikaracaktik.
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Yargilamanin baslamasina bir hafta kala bekledigimiz deliller elde edilip
iskocya'ya ulastirildi. Cevrilmesi ve ardindan mahkemede kullaniimasi gere-
ken bilgiler cok fazlaydi. sorusturma sirasindaki tecriibelerimizden 6grendik
ki yabanci Ulkelerde calisirken gercekci zaman diizenlemelerine ihtiyacimiz
var. Onlara sizdeki strecin nasil isledigini ve kritik zaman sinirlarini anlat-
maniz lazim. Her bir talepte, yabanci tilke makamlarina, bunun ciddi ve acil
bir dava oldugunu belirtmemize ragmen, iskocya'da siirecin nasil isledigini
derinlemesine anlamadiklari icin meselenin ciddiyetini tam olarak kavrata-
madik.

Ayni zamanda lisana dayali sikintilarimiz da oldu, bunun yaninda prose-
dirlere iliskin zorluklar da yasadik. Mesela Fransiz makamlarindan tanikla-
rin dinlenilmesini talep ettigimizde sorulmasini istedigimiz sorulari onlara
ilettik. iskocya'dan taniklarin dinlenmesi sirasinda yardimci olmalari icin gé-
revliler de gdndermemize ragmen verdigimiz sorularin sorulmasi sirasinda
gerekli tiim bilgiler alinamadi. Bundan étiirii de gorevlilerimizin iskocya'dan
Fransa'ya tekrar ddnmeleri ve taniklara daha fazla sorgulama yapmalari ge-
rekti. Bu siireg, sorusturmanin ¢ok fazla zaman harcadigimiz bir kismi oldu.

Bir baska sikinti da, iskoc sisteminde taniklarin ifadelerini bizzat sézIi ola-
rak vermeleri sarti oldu. Patlama Stockholm'de gerceklestigi ve sorusturma
isvec polisi tarafindan yiritildiagu icin, ifade vermeleri icin isvec polisinin
Iskogya'daki Yiiksek Mahkeme durusmalarina katiimalarini talep ettik. Bu
onlar icin ciddi bir sorun oldu ciinkii onlardan 40 isvec polisinin ve isvecli
guivenlik memurunun bizzat iskogya'ya gelip ifade vermelerini istedik. isvec
kanunlari uyarinca polis memurlari ifadelerini yazili olarak verirler ve bunlar
mahkeme i¢in yeterli olur. Bu nedenle neden sadece ifadeleri gevirtip kul-
lanamadigimizi anlayamadilar. Sonucta, savunma makamina bazi ifadeleri
kabul ettirmeyi basardik ancak yine de birka¢ memurun ifadesini bizzat ge-
lip vermesi gerekti.
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ALMANYA’DA TERORLE iLGILi ADLI YARDIMLASMA ORNEKLERI
Georg SCHAFER (Adalet Bakanhgi-Almanya)

Oncelikle bana burada séz verdikleri ve Tiirkiye Adalet Bakanliligina bu
faaliyeti edip bana burada konusma firsati verdigi icin tesekkiir ederim. lyi
bir bilgisayar teknisyen olmadigimdan, bilgisayar ve ben birbirimizi pek de
sevmeyiz, sunumumun nerede oldugunu bulmaya calisiyorum ve simdi
bashyorum.

Cok tesekkur ederim. Bu iyi bir isbirliginin baska bir 6rnegiydi. Almanya
ve Turkiye sadece uluslararasi sucglarda veya uluslararasi terér davalarin-
da isbirligini yapmiyor. Konusmak istedigim konu basliklarinin 6zetinden
bahsetmek istiyorum. ingiltereden gelen kiymetli meslektasim kanuni
cerceveyle ilgili sdylenmesi gereken ¢ogu seyi konustu. Almanya'da kar-
silastigimiz iki tane konuyu buna eklemek istiyorum. Tabii ki, adli yardim-
lasma ikili anlasmalara dayanan zeminde de saglanilir, bildigim kadariyla
Almanya’nin imzaladigi en fazla ikili anlasma yargisal seviyede degildir veya
adli yardimlagmayi ilgilendirmemektedir ancak polis yardimlasmasiyla ilgi-
lidir. Dolayisiyla, Almanya ve Turkiye'nin teror ve organize suglar gibi ciddi
suclarla miicadele adina isbirligi konusunda 2003'de imzaladigi bir anlas-
ma vardir ancak bazi llkelerle Almanya’nin imzaladigi bircok ikili anlasma-
lar bulunmaktadir. Ve tabii ki, sadece ikili anlagsmalar bulunmamakta ayrica
diger ulkelerle arasinda yapilmis Avrupa Birligi anlasmalari bulunmaktadir.
Almanya'yi ilgilendiren diger bir nokta da, anlasmaya dayanmayan tabif ki
bizim adli yardim sunma imkanimiz olmasidir. Sistemde baska bir engelle-
me olmadiginda, anlasma yapilmadan, kanun ve uluslararasi isbirligi adli
yardimlasma imkani sunmaktadir. Tabii ki aradaki buytk fark, Uluslararasi
isbirligiyle ilgili Alman Yasasinin adli yardimlasma sunma zorunlulugu ge-
tirmemesidir ama anlasmaya dayanaraktan isbirligi icinde adli yardimlasma
saglanabilir. Daha sonra

Almanya'nin tecrlbeleri tizerine ve ardindan iadeyle ilgili sorunlar nokta-
sinda muhatap oldugumuz sorulara ve adli yardimlagsmanin degisik sekille-
riyle ilgili konular tizerine duracagim.

Adli yardimlasma konusunda isbirligiyle ilgili Almanya'nin genel tecri-
beleriyle, 6zellikle Turkiye'yi ilgilendiren terdrist davalariyla ilgili olarak, en
azindan kendi bakis acimdan yorumlarla bu tecriibeleri 6zetleyecegim.
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Bu cok giizel bir isbirligidir oldukca aciktir. iki tarafin da ne olduklarini bil-
digi bazi zorluklarla karsilasiyoruz. Bu zorluklari irdeledik ve ¢cogu zaman
bunlara degindik ve bunlara pratik ¢o6ziimler bulduk. Avrupa Birligi'nin
disinda Turkiye, Almanya’nin ilk siradaki en 6nemli ortagidir. Dolayisiyla
Almanya’'nin Turkiye'den baska bu kadar ¢ok adli yardimlasma Sorusu aldigi
bir tlke yoktur. Tabii ki, bu kadar ¢cok ortak davaniz olursa, bazi zorluklarla
karsilasirsiniz ve sunumunun ilerleyen boliminde bu zorluklardan bahse-
decegim. Ama baslangicta bazi seyleri belirtmek isterim. Bunlar Almanya
ve Turkiye arasindan belli basli zorluklar degildir zira Almanya’nin anayasal
hikimlerden kaynaklanan sebeplerden dolayi Almanya'nin bircok lilkeyle
yasadigi zorluklardir.

ingiltere'den gelen meslektaslarimin da bahsettigi tizere;

lade davalaryla ilgili olarak Tiirkiye ve Almanya ve Almanya ile Avrupa
Sozlesmesine taraf biitiin devletler arasinda karsilasilan zorluklar ne tir
yasal zeminle ¢ozllmiustiire cevap olarak, ugrastigimiz terérist davalarinin
cogu bu Suclularin iadesi Avrupa Sézlesmesi temelinde sonuca ulasmis-
tir. Ozgiirligiin en az bir yil veya daha fazla engellemesiyle islenen suclar
cezalandirilir. Bu Almanya i¢in su manaya gelmektedir; bildigimiz terorist
davalarin ylizde 98 veya ylizde 99'u Alman Ceza Kanunu icine girmektedir.
Bu nedenle, prensipte ceza kanunundaki ¢cogu sug¢ sozlesmenin kapsamina
girmektedir ve iade davalarinda s6zlesmenin 6ngordigi genel iade etme
yukumliligu kapsamindadir.

Hizli bir genel bir bakisla siyasi suglar konusunda yasadigimiz, yasal soru-
larla, bir sucun her iki tarafta da suc olarak kabul edilmesi ve idam cezasiyla
ilgili karsilastigimiz zorluklara, miebbet hapisle, hapishane sartlariyla ve
son olarak da iade davalariyla ilgili baglantili olarak adil yargilama ilkesine
dair zorluklara deginmek istiyorum. Tabi ki bu zorluklar en azindan ¢ogu iki
tarafli olan her tiirli adli yardimlasma sekline kiyas yoluyla uygulanir ama
bu konuya daha sonra gelecegim.

Bu konuda karsilastigimiz siyasi zorluklarla miicadele konusuyla basla-
mak istiyorum. Cezai Konularda Uluslararasi isbirligine dair Almanya Kanu-
nu Avrupa Sozlesmesi gibi, siyasi suctan dolayi iadeyi engellemektedir ve
bu tabloda goreceginiz gibi bu 3. maddenin 1.fikrasindadir. Bu hiikkiimle
beraber, 3.maddenin 1.fikrasi olmadan, Teroriin Engellenmesine Dair 1977
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tarihli Avrupa S6zlesmesine gonderme yapmak zorunda kalirsiniz ve bu ne-
denden dolayi tabi ki her bir devlet kendi kanunlari ¢cercevesinde clirimdin
siyasi olduguna belirlemelidir.

Ancak talep edilen devletin kanunlarin dogrultusunda ctriim siyasi sug
olusturmuyorsa bile talep eden devlet kendi kanunlari cercevesinde bunun
siyasi bir su¢ oldugunu kabul etmesi durumunda talep edilen devlet iadeyi
geri gevirir. Bu tam olarak 1977 s6zlesmesinin 6ne ciktigi yerdir burasi. Ciin-
ki, talep edilen devletin kanununa gore bile olsa, bu S6zlesme Taraf Dev-
letlerin bazi belirli suclari olan kisilerin iade edilmesini ister. Bu sug siyasi suc
olarak siniflandirilmalidir. Dolayisiyla, bu sézlesmenin yaptidi siyasi sucu ta-
nimlamaktir ve onun amaci bir iade talebini geri cevirmek adina devletlerin
siyasi olarak iddia edebilecekleri davalari azaltmaktir. Dolayisiyla, Suglularin
ladesi Avrupa Sézlesmesi'nin Taraf Devletlerinde, siyasi su¢ konusu iadeyi
geri cevirmek icin 6nemli bir neden olmamalidir. Sadece tamamlamak icin
bu konudan bahsettim.

lade davalarindaki bir diger 6nemli konu din sorunudur ve bu daha énce
bahsettigim siyasi suclarla yakindan alakalidir. Sadece Avrupa S6zlesme-
sindeki ayni maddede olmasindan dolayi degil ayrica diger nedenlerden
dolayi bazi baglantilar bulunmaktadir ve 6niimuzdeki bir dakika icinde bu
konuya deginecegim. Gordiguniz gibi, talep edilen tarafin iade talebinin
siradan bir suctan dolayi ve kisiyi siyasi sucu nedeniyle yargilamak amaciyla
yapildigina inanacak yeterli sebepleri oldugunda, Avrupa S6zlesmesinin 3.
maddesinin 2. fikrasi iadenin yapilmayacagini belirmektedir. Ayni hiikiim
Uluslararasi isbirligine dair Alman Kanununda da vardir ve énemli nokta
sudur ki, daha 6nce bahsedilen konudan bu farkl degildir. Siyasi olmasi
gereken su¢ bu degildir ama iadeye konu olan su¢ 6lime neden olan bir
sug, hirsizlik veya baska bir sug olabilir ama yargilamanin arkasindaki gercek
neden kisinin siyasi fikrinden dolayi kisinin cezalandiriimasidir. Turkiye ile
Almanya ve Almanya ile diger biitiin devletler arasindaki sinirotesi terérizm
davalarinda sunu séylemeliyim ki bu ¢ok sik rastlanilan bir konudur ve bu-
yuk oranda iade talepleri ge¢miste geri ¢evrilmistir. Asil Soru, kovusturulan
kisiye, talep edilen devlette veya Cenevre sdzlesmesi uyarinca herhangi bir
baska devlette siginma hakki verilmisse veya kisi siginma talebinde bulun-
mus ve siginma islemleri devam etmekteyse, iade talebiyle nasil ilgilendigi-
mizdir.
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Almanya'daki sikintilari, Almanya acisinda aciklamak icin biraz Alman Ka-
nunundan bahsetmek zorundayiz. Almanya kanununda suclularin iadesi ve
siginma tamamen birbirinden farkhdir, iki ayri bagimsiz usulii olan iki konu-
dur ve sistemi anlamak icin en 6nemli konu ise iki farkli bakisin anlasiima-
sidir. Tabi ki, siginma usuliiniin gériiniimi insancildir. insanlarin haklarini
korumaya yoneliktir. lade usuliiniin arkasindaki bakis sucluyu yargilamaktir
ve onu adalete teslim etmektir.

Bu iki farkli tutuma sahip olmakla, Almanya'da biri iade ve digeri siginma
Sorusu gibi ayni gercege dayanan farkl kararlarin olmasini anlamak daha
kolaydir. Siginma talebine iliskin kararlar Almanya ‘da gé¢men ve siginmaci
federal ofisi olan 6zel bir ofis tarafindan alinmaktadir. Bu ofis siginma talep-
lerine karar vermektedir. Bu ofisin kararlarina itiraz edilebilir ve daha sonra
idari mahkemede siginma verilip verilmeyecegine karar verilir.

Bu iade kararinin farkl bir parcasidir. Bu karar da mahkeme tarafindan
alinmaktadir ama bu bir idari mahkeme degildir, bu ceza mahkemesidir.
ladeye izin verilip verilmeyecegine iliskin bu kararda ceza mahkemesinin,
cezai konularda uluslararasi isbirligiyle ilgili olan, iadesi sirasinda siyasi du-
suincelerinden dolayi yargilanacak mi yoksa cezalandirilacak mi sorusuyla
ilgili kabullenise dair kesin sebepler varsa iadenin yapilmayacagini belirten
6. maddenin 2. fikrasina g6z atmasi gerekmektedir.

ilke olarak, idare ve ceza mahkemesinin bu iki karari, farkli iki karardir; biri
digerini etkilemez, bir mahkeme diger mahkemenin verdigi karara bagl
hareket etmez. Bu durum Alman siginma kanunu usullinde acikca belirtil-
mistir. Siginma basvurusu diger butiin sorunlarda baglayici olur diye be-
lirtmeden 6nce iade usuliine bu uygulanmaz. Bundan dolayi ilke olarak,
Almanya'da veya Cenevre Sozlesmesine taraf baska devlette siginma hakki
verilmis olsa da Alman Kanunu uyarinca bir kisiyi iade edebilirsiniz.

Daha 6nceden sdyledigim ve sizin de gorebildiginiz gibi bu iki karar ba-
gimsizdir. Ama tabi ki bu iki mahkemenin iki kararinin birbirleri adina kosul-
lara bagh birer degeri vardir. Kararin dayanacadi gercekler az ya da ¢ok ayni
oldugundan, bir mahkemenin farkli karar vermek icin farkli sebeplendirme
bulmasi gerekmektedir. Soyledigim gibi karar verdikleri farkl gorusleri var-
dir ama olaylar (gergekler) aynidir. Ayrica ayni konuyla ilgili farkh mahkeme
tarafindan farkli kararlar ayri bir konudur. Ayni konu Ulzerinde farkh karar
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veren farkli mahkemeler olmasi biitiin devletlerin isteyecedi bir seydir. An-
cak ilke olarak miimkiin olmasina ragmen genelde Alman tarafi icin sunu
sOyleyebilirim ki, bizim tarafimizda islemlerin devam ettigi hicbir davada bir
kimseyi iade etmeyiz.

Boylelikle, idare mahkemesinde veya ofisinde siginma konusunda bir ka-
rara varilmamissa, kisiler iade edilmezler. Ve sunu daitiraf etmeliyim ki cogu
zaman her ne kadar kararlar birbirlerini baglayici olmasa da, kisiye siginma
hakki veren baglayici karar iadenin 6niinde bir engeldir. Adalet Bakanligi-
nin bir tiyesi olarak bana gore dnemli olan eger yargisal karar bir mahkeme-
nin aldigi karar degilse ve Federal Adalet Bakanhgi buna itiraz etmemisse
Alman Federal Adalet Bakanhgi tabi ki bu kararlara saygi gostermek duru-
mundadir. Simdiye kadar, siginma sorunu veya adli yardimlasma davasinda
karsilastigimiz siginmaya dair ¢ok zorluklar oldu, 6zellikle de terérizm suc-
lartyla baglantili olarak.

Bahsetmek istedigim bir sonraki konu ise, bir eylemin her iki Glkede de
suc sayllmasi Sorusudur. ingiltere'den, Eurojust’tan seckin meslektaslarimiz-
dan duyduk ki Avrupa Birligi icinde iade davalarinda bir eylemin her iki tl-
kede de sug sayllmasi konusu artik sorun degilmis. Tabloda gorebileceginiz
gibi bizde Avrupa yakalama muzekkeresi vardir ve 2. maddenin 2. fikrasinda
benim de belirttigim karara baglayan ifade sudur ki belirtilmis bazi listelen-
mis ve katalog haline getirilmemis suclar bulunmaktadir, bu suclarin bir ka-
talogu degildir ama cezai suclarin bir tarifidir ve eder talep eden devlet bir
sucu bu kataloga girdigine hilkmederse, talep edilen devlet genelde bunu
kabul etmek zorundadir.

Daha 6nce de duymustuk, Avrupa Birligi icinde bu karsilikli tanima ilkesi-
dir ve gitgide daha bilinir olmaktadir. Bizlerin 6zellikle mali cezalarin ve para
cezalarin taninmasi konusunda tanima anlasmalarimiz vardir. Suclularin ia-
desi Avrupa Sozlesmesine taraf olan devletler arasinda madde 2. maddenin
1. fikrasi iade talep eden ve edilen devletin kanunlar uyarinca suclarin ce-
zalandirabilir olmasina gore iade yapilir diye belirtmektedir.

Bundan dolayi bu bir eylemde her iki tarafta da suclu sayilmasi ilkesidir.
Almanya iade davalarinda bir eylemin her iki tarafta da su¢ olmasini sart
kosmaktadir. Yikimlindn infazin durumlarini Alimanya kanununun 3. mad-
desi belirtmektedir. Bu her iki tarafta da suclu olma kavrami cercevesinde,
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bir konuya, 6zel bir durum olarak bahsedilen bir zorluga deginmek istiyo-
rum ama bana gore bu talebin icerigiyle ilgili Soru, davaya dair olaylarin ta-
rifi gibi eylemin her iki tarafta da suclu olmasi Sorusuna gelmektedir. Ayrica,
bu din tartistigimiz terérizmin tarifi konusundaki konusmalarla yakindan
ilgilidir ama bir dakika icinde o konuya deginecegim.

Tabi ki, her bir adli yardimlasmayla talebinde veya iadede, olaylar talep
eden tarafin olaylar kendi kanundaki, gerek Almanya kanununda veya Tiirk
kanunlarindaki sartlara uyup uymadigi konusunu incelemesine olanak sag-
layacak mahiyette iletilmelidir. Bazen durum bu sekilde olmamaktadir, cok
nadir birka¢ olayda talepte olaylarin talep eden devlet tarafindan incelen-
mesine imkan verecek sekilde tarif edilmedigi belirtiimektedir. Makul sayi-
daki davalardaki problem her iki tarafta da suclu olmasi sikintisi degildir,
ama problem daha ¢ok tarifin terciimesindedir. Calistiginiz tGlkeye bagl
olarak yer yer iyi bir tercime bulaniz zordur. Clnkl ¢cogunlukla, terciimesi
zor olan ¢ok karisik olaylarin tercime edilmesinden bahsetmekteyiz. Ama
bazen de problem olan tercime degildir, olaylar tam olarak tarif edileme-
mesi, terdrizm saldirinda her bir kisinin ne yaptigi tam anlatilmamasi diger
stkintilardir. Bundan dolayi, diinki tartistigimiz konuya gelmek istiyorum,
Almanya kanunu terdrizm davalarinda somut eylemleri, terérist 6rglite
yardimi gerektirmektedir. Bunlar 6rnegdin, para toplama veya bir silah alma
veya Orgut uyesine yataklikta bulunma olabilir. Almanya kanuna gore ye-
terli gorilmeyen husus, cok daha fazla detay olmadan terorist toplantisina
katilmis olmak, toplantida ne olduguna hi¢ deginmemektir. Belki de bu kisi
sadece oturdu, dinleyip izledi ve evine dondd.

Belki de bu kisi ayaga kalkti, fikrini beyan etti ve onlara katilmadigini séy-
ledi. Belki de bu kisi ayagi kalkip alkisladi. Goérlldugu gibi pek cok ihtimal
var burada ve bu noktada Almanya kanunu net ve somut olarak olan ola-
yi tarif edilmesini gerektirmektedir. Anladigim kadariyla, bircok yasal sis-
temde bu gerekli degildir. Zira onlarin daha genis bir bakis acisi vardir bu
konuda ve Almanya'nin yargilayamayacadi bazi suclari yargilayabilirler, bu
terdrist 6rglite destek degildir. Biri tercime sorunu, digeri de olaylarin tarifi
olmak Uzere her iki tarafta da suclu olmayla ilgili bu iki konuyu goézeterek
Almanya ve Turkiye, bir eylemin her iki tarafta da su¢ olmasi gerekgesindeki
eksiklerden dolayi taleplerin reddedilmesinden 6nce her bir davada kolay-
ca birbirlerine danisma konusunda anlastilar.
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Bundan dolayi sadece bu yolla diger reddetmelerin 6niine gecebilirsiniz ¢lin-
ki terciimenin kot olmasindan dolayi da bu olabilir. Bunu kolaylikla 6grene-
bilirsiniz, e§er davada bir tarafin elinde ¢ok fazla bulgu yoksa ya bu bulgulara
ihtiyac duymamigslardir ya da ceviri kottidir. Eger burada tercime problemi
yoksa bir¢ok kez Gizerinde durdugum gibi burada ¢6ziim bulmasi zor olan 6g-
retimsel bir problem vardir. Bu farkl kanunsal geleneklerden kaynaklanan bir
problemdir ve bu kanunlara dair problemdir, dnceden belirttigim gibi Alman
ceza kanununa gore bir terorist orglitiin kurulmasi ve onun desteklenmesi sart-
lari cok sikidir. Veya belki de diinki 6rnegdi versem daha iyi olacak, cogunlukla
Almanya degil de AlImanya Mahkemeleri biitiin faaliyetin cok acik tarifini ge-
rektirmektedir.

Belirttigim gibi eger tercime sorununu ortadan kaldirabilirseniz geride 6g-
retimsel bir problem kalir ve bana gore bu sadece Almanya’nin Turkiye ile kar-
silastig bir konu degildir ama diin degerli Polonyali meslektasimizdan 6gren-
digimiz gibi, Polanya'nin biraz farkli bir yaklasimi var veya terdrist suclarinin ne
olduguna dair biraz farkli bir tanimlamalari var. Tabi ki bizde Avrupa Yakalama
Muzekkeresi var ve bu sorunu biraz ¢cozmektedir. Terorist davalariyla ilgili bircok
Ulkeyi ilgilendiren farkli yasal geleneklere dair bu problemle karsilasmaktayiz.

Soyledigim gibi, ¢ifte sucluluk sorunu, yasadigimiz bir sorundur ve Turkiye ile
yasamamiza ragmen Olim cezasi sorun olarak kalmaya devam etmektedir. Bu
sorunla sadece iade degil ayrica tim karsilikli adli yardim alanlarinda oldukca
cok Uye Devletle, zellikle Amerika Birlesik Devletleriyle karsilasmaktayiz. iade
Sozlesmesi, sucun Alman Anayasasl uyarinca 6lim cezasiyla cezalandirilabilir
olmasi halinde iadenin reddedilebilecegini belirtmektedir. Bu durumu, sucun
talep eden ulkede 6lim cezasiyla cezalandirilabilir olmasi halinde iadenin ya-
saklandigi seklinde toparlayabiliriz.

Bildigim kadariyla, tabii siz bunu benden daha iyi bilirsiniz, Tirkiye 6lim ceza-
sini kaldirdi ve bildigim kadariyla, 6lim cezasini kaldirmadan énce dahi birkac
yildir 8lim cezalarini uygulamamaktaydi, dolayisiyla bu Tirkiye ile yasanan bir
sorun degildir. Ancak séyledigim gibi, bu ABD ile yasanan biyiik bir sorundur
¢linku orada 6lim cezasi vardir ve uygulanmaktadir. Bu vakalarda, karsilikli adli
yardim talebini yerine getirmemiz halinde 6lUm cezasinin uygulanmayacagina
dair garantimiz var. Fakat ABD ile yasanan zorluklara ¢ok fazla deginmek iste-
miyorum. Sadece bu sorunlarda ABD'den aldigimiz garantilerin nasil yorum-
lanacagi konusunda ABD ile Almanya'da farkl yorumlarin oldugunu séyle-
yelim.
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Oliim cezasiyla bir nebze baglantili olarak yasadigimiz diger bir zorluk da
muebbet hapis sorunudur. Burada yine Alman Anayasasina, Alman hukuk
sistemine deginmem gerek. Alman Federal Mahkemesi, Almanya’da mueb-
bet hapis cezasinin dmiir boyu ceza evinde kalmak olmadigi konusunda ol-
dukga katidir. Cezaevinde 15 yil kaldiktan sonra cezaevinin kapilari acilir ve
sartl tahliyeyle cikarsiniz. Bunun nedeni Alman Anayasa Mahkemesinin in-
sanlik onurunun yeniden 6zgirligiine kavusmasi gerektigini ongormesidir.
Bu nedenle Almanya, kesin olmadik¢a veya federal mahkemelerin dedigi
gibi mahkumun tekrar 6zgiir olma olanagina sahip olacagini addetmek icin
makul nedenler olmadikga suglulari iade edemez. Olasilik yeterlidir. Kisinin
20, 30, 40 yil sonra serbest birakilacagi kesinligi aranmaz. Ancak, olasiligin
belirli resmi usuller kapsaminda olmasi halinde olasilik yeterlidir. Ozel af ih-
timali dahi olasiliktir. Ancak, yine de resmi bir usul olmasi gerekmektedir.

Almanya'nin 6zellikle Tirkiye ile olan teror davalarinailiskin olarak, bu bir
sorundur ¢linku bildigim kadariyla terér davalarina iliskin ilgili Tiirk kanun-
lar genellikle sadece miiebbet hapis cezasini 5Shgérmekle kalmamakta, ay-
rica agirlastirilmis miiebbet 6ngdrmektedir ki bu, 6zel af veya 6rnegin saglik
sorunlari hari¢ erken saliverilme olanaginin olmadigi anlamina gelmektedir.
Bu davalarda, Alman Federal Anayasa Mahkemesi iadenin yasak oldugunu
belirtir. Kanuni yasagi etkilemeden, bildigim kadariyla ki sizbenden daha iyi
bilirsiniz, Tirk mahkemeleri bu 6zel miiebbet veya agirlastiriimis miebbet
olanagini kullanmamaktadirlar. Sadece bir davayi hatirliyorum ancak, soy-
ledigim gibi, bu ceza sekli kullanilmasa dahi Anayasa Mahkememiz yine de
iadeyi yasaklar.

Bu davaya iliskin Tirkiye Adalet Bakanligin'dan meslektaslarimizla kap-
samli goriismelerde bulunduk ciinkii elbette farkli geleneksel, anayasal hii-
kiimlerimiz var ancak kesin olan bir sey var ki hepimiz agir suclardan, teror
suclarindan ve cezaevine gonderilmesi gereken kisilerden bahsettigimiz
gercedi konusunda mutabikiz. Bu nedenle bu soruna pratik bir ¢6zim hem
Almanya hem de Tiirkiye'nin ¢ikarindadir. Tartistigimiz olasi ¢6ziimler var.
Bunlardan biri, 6zel miiebbet hapis cezasinin uygulanmamasi garantisidir.
Ancak itiraf etmeliyim ki, rolleri degistirsek Alman tarafindan garanti verme-
de sorun yasarim ¢uinki elbette ki mahkemeler bagimsizdir. Bir mahkeme-
nin neyi yapacagi ve baska bir mahkemenin neyi yapmayacagi konusunda
garanti veremem ve sanirim Tirkiye icin de ayni sey gecerlidir. Tartistigimiz
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diger bir ¢coziim de 6zel af usulli hususunda baskanlik garantisidir. Bildigim
kadariyla, Turkiye Cumhurbaskaninin 6zel af ¢ikarma yetkisi var ve kendisi
veya ofisince belirli bir stire zarfinda masrafsiz olarak belirli zaman aralikla-
rinda 6zel af olanagdi icin her bir davayi inceleyeceginin garantisini vermesi
bir ¢c6zim olabilir.

Uctincii bir ¢dziim, sadece belirli suclar icin iadeyi kabul etmemiz ve bu
iade kararinda, iade edilen kisinin sadece belirli su¢lamalardan yargilana-
bileceginin belirtilmesi olabilir. Bunlar sadece 6zel miiebbet hapis cezasina
go6tlirmeyen veya bu cezayla cezalandirilamayan suglamalar olabilir. Elbette
Turkiye, sadece bu suglarin yargilanmasi anlamina gelen bu hususilik kura-
lina saygi gosterecegi garantisini verecektir.

Gorismekte oldugumuz diger bir olasilik, Almanya ile Tiirkiye arasinda ek
bir ikili anlasma, iade Sézlesmesine ek bir anlasmadir. Diger tilkelerle bu ko-
nuda olmasa da bu zorluklari ele alan ek anlasmalarimiz var. Diger Ulkelerle
de bu sorunlar yasadik ve bazilariyla hala da yasiyoruz. Bazilanyla, érne-
gin, Brezilya ile, son noktada yani infaz doneminde bir garantiyle bunlari
¢ozduk. Bildigim kadariyla, Brezilya'ya suclu iade ettigimizde, ceza 30 yildan
fazla olmamak kaydiyla infaz edilmekte ve 30 yil sonra cezaevi kapilan acil-
maktadir.

Cezaeviyle ilgili bir diger sorun cezaevi kosullaridir. Bu durum Turkiye ile
yasadigimiz bir sorun degildir ancak Almanya’nin diger pek ¢ok tlkeyle ya-
sadigi bir sorundur. Ozellikle terér davalarinda, Almanya'da ortaya ¢ikabi-
lecek veya cikan durum, bir Devletteki cezaevi kosullarinin iade acisindan
Almanya'daki gereklilikleriyle uyumlu olmadigini veya Avrupa insan Haklari
Mahkemesi kosullarlyla uyumlu olmadigini bilerek s6z konusu Devletten
bir kisiyi iade etmesini istemek veya bu Devletlerin bir kisiyi iade etmenizi
istemesidir.

Dedigim gibi, 6zellikle teror davalarinda bu olmaktadir ¢clinki terdristlerin
zayif hukuk sistemi olan ulkelerde gizlenmek gibi koti bir aliskanlhiklari var
gibi gériinmektedir. Genellikle zayif hukuk sistemi beraberinde Almanya'nin
kabul edemeyecegi cezaevi sartlar getirmektedir. Bunun nedeni, iade edi-
lecek veya Almanya’nin kisiyi s60z konusu Devlete iade edecek olmasi fark
etmeksizin, Almanya bu Ulkelerden birinde kisinin cezaevine konmasina
neden olamaz. Aslinda, bir kisinin iade edilmesi icin bir arastirma yapip ya-
pilamayacadi veya arastirma yapilmasini isteyip isteyemeyecegimiz veya
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kisinin o Ulkede ikametgahini veya kaldigi yeri belirlemek icin bir arastirma
yapilmasiniisteyip isteyemeyecegimiz konusunda Almanya’nin diizenli ola-
rak inceledigi bir dizi Devlet vardir. Bunun nedeni, bu Ulkelerdeki cezaevi
kosullaridir ¢linkli séyledigim gibi, insanlarin oradaki cezaevlerine konma-
larinin sorumlusu biz olamayiz. Aslinda, iadenin belirli ilkelere her haltkar-
da yasak oldugu durumlar vardir. Bu sadece ter6r sorunu degildir. Ancak,
kisileri cezaevine koyamayacagimiz devletlerin dahil oldugu insanhga karsi
islenen soykirim suclariyla baglantil davalarda da bu yasak vardir.

Bu vakalari ele alabilmek icin, Almanya garanti istemektedir ve codu za-
man, Devletler garanti saglayabilmektedirler, aksi halde, iade etmeyiz veya
iade isteyemeyiz. Devlet, mahkumun sadece belirlenmis bir cezaevinde tu-
tulacagina garanti vermelidir. Bu cezaevi, genellikle standartlari karsilayip
karsilamadigi yoniinden énceden incelenmis bir cezaevidir. ikinci garanti,
mahkumun o cezaevinde kalacagi ve baska bir cezaevine nakledilemeyece-
gi olacaktir. Daha 6nce soyledigim gibi, garantilerin yorumlanmasi her bir
devlete 6zgudur. Daha 6nce belirttigim tizere ABD ile farkli yorumlama ve
garantilerimiz var. Bu nedenle, kisinin cezaevinde kalacagini ve nakledile-
meyecegini acikca belirtmek zorundayiz. Uclincii garanti ise Almanya’nin
kisiyi cezaevinde ziyaret etme ve ne durumda oldugunu kontrol etme hak-
kinin olmasidir.

Bir sonraki zorlugu, adil yargilama ilkesi kapsaminda 6zetlemekteyim.
Almanya, iadenin amacinin askeri hakimler veya sivil askeri hakimlerden
olusan bir mahkeme tarafindan verilen bir cezanin infazi olmasi halinde
kisiyi iade edemez. Bu sadece cezanin infaz edilmesi sorunu degil ayni za-
manda bu tiir mahkemelerde yargilanmak tzere iade uygulanmasi sorunu
da olabilir. Ancak, Turkiye'ye iliskin olarak, bildigim kadariyla 1999 yilindan
beri askeri hakimler yok, veya artik terér davalarinda karar vermiyorlar. Yani
bu sadece eski davalara iliskin bir sorundur. Alman mahkemeleri bu sorun
konusunda oldukca aciktir ve Avrupa insan Haklari Mahkemesinin bu tiir
mahkemelerin Avrupa Sozlesmesi'nin 6. maddenin altini cizdigini belirten
hikmune atifta bulunmaktadir.

Daha 6nce de belirttigim baska bir noktayla aynidir. Bu pratik bir sorun-
dur ¢uinki bu vakalarda, yukarda degindigim Uzere, ortak bir inanisimiz ve
ortak bir yaklasimimiz var, ve hepimiz agir suclar nedeniyle bu insanlarin
cezalandirilmalari ve cezaevine konmalari gerektiginden bahsettigimiz ko-
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nusunda mutabikiz. Bu sadece, bu ¢6zlime ve sonuca ulasmamiz gereken
yoldur. Sikca gerceklesen ¢coziimlerden biri, Almanya makamlarinin sorus-
turmayi devralarak davayi sorusturmalaridir. Yargilanan kisiyi kovusturarak
her seyin yolunda gitmesi halinde, kisiyi cezaevine koymaktadirlar.

Turkiye'ye iliskin bir baska ¢6zim, iadenin Turkiye'nin tim yargilamayi
tekrar etme garantisi vermesi halinde kabul edilmesidir ki asil sorun, zor-
luk buradadir. Davanin sadece hukuken tekrari yeterli degildir. Davanin ye-
niden tamamen yenilenmesi, tim delilleri yeniden sunmak ve incelemek
anlamina gelir. Anladigim kadariyla bu Tirkiye'nin Almanya-Turkiye iliski-
lerinde odaklanmasi gereken bir durumdur. Tirkiye bu garantiyi veremez
ve bu beni sasirtmiyor ¢linkii ben de Almanya icin bu garantiyi veremem.
Almanya'da kararin yirurlige girmesinden sonra sirf bir Devlet istedidi icin
tekrar yapilmasina karar verememe konusunda ayni ilkeye sahibiz. Turkiye,
Devlet Glivenlik Mahkemesince yoklugunda yargilanan kisinin yeniden yar-
gilanma hakkina sahip olacagi garantisini verebilir ki bu biraz uzunca olan
ekrandaki Suclularin iadesi Avrupa Sézlesmesine ikinci Ek Protokoliin 3.
maddesinde belirtilmistir. Onemli béliimii isaretledim. Karar, kisinin yoklu-
gunda alinmis olmalidir ki yeniden yargilanma hakkina sahip olabilsin.

Bildigim kadariyla, AlImanya ve Tirkiye mimkiin hallerde bu garantiyi
iade taleplerine dahil etme konusunda mutabik kalmislardir. Bu benim go6-
risim ve umarim Tirk meslektaslarim bu konuda bana katilirlar. Oldukca
iyi ve pratik yaklasimimizin diger bir 6rnegi de yogun goériismelerdir. Subat
ayinda Tirk Heyeti Berlin'de idi ve sanirim iki hafta 6nce Sayin Bakanimiz
buradaydi ve hatta savcilik diizeyinde bile asadi yukari sik gériismeler ol-
maktadir.

Cifte sucluluk konusunu gecebilirim ¢linki karsilikl adli yardimin sadece
zorlayici tedbirler almayi icermesi halinde Almanya her davada cifte suc-
luluk istememektedir. Tabi bu sadece kisa bir not. isaretledigim kismi ge-
¢ip hemen cok pratik bir sorun veya zorluga gelecegim. sorun kelimesini
kullanmak istemiyorum. Pek cok Uilkeyle yasadigimiz zorluklar ki bunlarin
Almanya ve kesin kurallari yiiziinden nedenleri vardir ve bunlari Turkiye ve
Ozellikle ABD ile tartistik, bir Gilkede delil toplama kurallarina karsi talep edi-
len Devlette delilin kabul edilebilirlik kurallari arasindaki iliskinin ne oldugu
zorlugudur. Bunu telekomunikasyonun dinlenmesi, hattin dinlenmesi ola-
rak boélebiliriz.
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Alman hattin dinlenmesi kanunlari oldukca katidir ve telekomunikasyo-
nun dinlenmesi ¢ok kati on kosullara baghdir. Formati oldukga kiiclik ve
okumasi kolay degil ancak gordiigliniiz Gizere Almanya'da telekomiinikas-
yonun dinlenebilmesi icin karsilanmasi gereken ti¢ 6n kosul vardir. Oldukca
kuguk bir belirli sug katalogundaki agir bir cezai su¢ olmasi gerekmektedir.
Bu suc tek bir davada 6zel bir agirliga sahip olmali ve diger tedbirlerin ama-
a karsilamayacadi acik olmalidir.

Bu kurallara veya bu 6n kosullara ek olarak, telekomtinikasyonun dinlen-
mesinden sonra, hattin dinlenmesinden elde edilen veriyle ne yapacaginiza
dair ¢cok kati kurallarimiz vardir. Bu, Alimanya Ceza Muhakemesi Kanunu’nun
101. maddesinin 4 ve 8. fikralaridir. Buna gore artik ihtiya¢ kalmadiktan
sonra elde edilen verileri silmek zorundasiniz. Uluslararasi isbirliginde,
Almanya’nin Almanya'da telekomiinikasyonun dinlenmesinden elde edilen
verileri saglayabilmesi icin talep eden Devletin de bu 6n sartlari karsilamasi
gerekmektedir.

Bu sadece devletin Almanya'da telekomiinikasyonun dinlenmesini talep
etmesi veya istemesi durumunda degil, ayrica Alman ceza sorusturmasinda
elde edilen verinin baska bir devletce talep edilmesi halinde de gecerlidir.
Ozellikle son kategori, terér davalarinin konusudur ve terér davalarinin co-
gunda ABD ile calismaktayiz. Almanya yardimi yani veri teslimini sadece ta-
lep eden devlet mevzuatinin esdeger kurallar 5ngérmesi veya talep eden
devletin standartlar karsilayan garantiler saglamasi halinde kabul eder.

Bu, Almanya ve Tirkiye yogun gortismelerindeki bir konuydu ve buna
oldukca pratik bir ¢cdziim bulduk. ilk olarak bir ceza kovusturmasi veya
mahkeme incelemesinden sonra veriye artik ihtiya¢ olmadiginda verinin si-
lineceginin garantisi verilmelidir. Alman Ceza Muhakemesi Kanunu’nun on-
gordiigu veya aradidi bir baska 6nemli nokta da ilgili sahsin hattin dinlen-
mesinden sonra haberdar edilmesidir. Yani, verinin gonderildigi talep eden
devletin, tedarik eden devletin kisilerin bilgilendirilmesi veya ihtar edilmesi
konusunda bir engel olup olmadigi sorularina yanit vereceginin garantisini
vermesidir, ¢clinkl ihtarin sorusturmaya engel teskil etmesi halinde ihtarda
bulunmak zorunlulugu yoktur.

Dordinct nokta, telekomiinikasyonun dinlenmesinin talep eden dev-
lette mimkiin olmasidir. Bu karsilikhlik ilkesidir. Alman mevzuati uyarinca,
Alman savcisinin verinin baska davalarda kullanilmasini kabul etmesi ge-
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rekmektedir. Verinin silinmesi kurali, ABD ve Tiirkiye dahil pek cok llkede
zorluk olusturmaktadir. Uzun bir siire, Almanya bu alanda karsilikli adli yar-
dim saglayamamistir clinkli devletler verinin silinecegi garantisini vereme-
mekteydiler.

Bundan daha da 6tesi, veri koruma konusunda ABD’nin tamamen farkli
bir yaklasimi olmasi. Bazi vakalarda, veriyi internette yayinlamak zorunda
kalabiliyorlar. Bir tarafta verinin silinmesini istenirken diger tarafta ABD'nin
mevzuatina gore verinin internette yayinlanmasi zorunluysa buna ¢6ziim
bulmak zor. Bu durum, talep eden Devlet ve 6zellikle Almanya icin olduk¢a
sikintil ¢clinkli ABD ve hatta Tirkiye'ye gonderdigimiz talepler yerine geti-
rilmekte. Yani bize veri saglanmaktaydi ancak biz veri saglayamamaktaydik.
Son toplantimizda, Turkiye ile garantileri tamamladik. Yani artik Turkiye'ye
telefon dinlenmesinden elde ettigimiz verileri saglayabilme konumun-
dayiz. Ayrica bu, farkh hukuki gelenekleri olmasina ragmen Almanya ile
Turkiye’nin nasil birlikte ¢alistiginin ve sorunlara pratik ¢ézimler buldugu-
nun guzel bir drnegi olmustur.
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SINIRASAN SUCLARDA ULUSLARARASI CEZA iSTINABE

Tahsin TASKIN, (Tetkik Hakimi, Uluslararasi Hukuk ve Dis lliskiler
Genel Miidiirliigii, Adalet Bakanlgi)

Degerli meslektaslarim,

Sunumumda, kirsiide gorev yapan tim meslektaslarimizin bir sekilde
online cikan uluslararasi ceza istinabe islemleri hakkinda bilgiler verecegim.
Sunumun ilk bélimiinde ceza istinabenin temel prensiplerine ve uygulama-
da karsilasilan sorunlara kisaca degindikten sonra, ileriki asamada sinirasan
suclarda adli yardimlasmada yeni trendler, ceza sorusturmasinin devri ve son
olarak da eksiksiz bir talepnamenin hazirlanigi konusunda bilgi verecegim.

I- GENEL OLARAK ULUSLARARASI CEZA iSTINABE :

Oncelikle kavram kargasasina neden olmamasi icin birkac hususu acikla-
makla s6ze baslamak istiyorum. Uluslararasi ceza istinabe terimiyle uluslara-
rasi cezai adli yardimlagma terimleri ayni anlama gelip birbirinin yerine kul-
lanilabilmektedir. Uluslararasi ceza istinabe, talep eden devlette yapilan adli
bir sorusturma veya kovusturmaya konu olmak sartiyla stipheli, sanik, tanik,
musteki, bilirkisi vb. ifadesi alinmasi, arama, el koyma, teknik takip yapilma-
s1, bilgi-belge temini, karar tebligi gibi adli stirecte yapilacak tiim islemlerin
talep edilen devletin adli makami tarafindan yerine getirilmesi islemi olarak
tanimlanabilir. Adli yardimlagma kavraminin bazen, maddi durumu yetersiz
kisilerin yargilama giderlerinin devletce karsilanmasina iliskin diizenlemeleri
iceren “adli yardim” kavramiyla karistirilabildigi gorilmektedir.

Uluslararasi Ceza istinabe konusundaki ényargilar :

Kirstude gorev yapan bir meslektasimizin “Uluslararasi ceza istinabe talebi
hazirlamaktansa en agir dava dosyalariyla ugrasmaya raziyim” seklinde bir
s6zu oldugunu duymustum. Teknik bazi yonleri olmasi nedeniyle ceza istina-
be talebi hazirlanmasi zor gibi goziikebilir. Ama ben sizin huzurunuzda soyle
bir iddiada bulunacagim; “Daha 6nce hic ceza istinabe talepnamesi hazirla-
mayan birisi sadece yarim saatini ayirarak mikemmel bir ceza istinabe talep-
namesi hazirlayabilir”. Bu konuda herkesle iddiaya girebilirim ve birazdan bu
iddiami ispatlayacagim.
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Uluslararasi ceza istinabe neden onemlidir ?

Globallesmenin de etkisiyle glinimuzde suglar tlke sinirlarin agsmaktadir.
Kacgakgllik, insan ve uyusturucu ticareti gibi suclar bir tilkede baslayip baska
Ulkelerde tamamlanmaktadir. Sug isleyen kisiler liclincu bir Gilkeye kagarak
cezadan kurtulmak icin her yolu denemekte, sug¢ orgutleri de Uyelerine bu
konuda destek vermektedir. Bu nedenle giiniimiizde uluslararasi isbirligi
olmaksizin sinirasan suglarla miicadele etmek neredeyse imkansizdir. Ulus-
lararasi adli yardimlasma ise bu alandaki isbirliginin en somut ve en fazla
uygulanan yontemi olarak ¢cok dnemli bir yere sahiptir.

II- ULKEMIZ ACISINDAN CEZA iSTINABENIN HUKUKi DAYANAKLARI :

Ceza islerinde Karsilikhi Adli Yardim Avrupa Sozlesmesi (CIKAYAS) :

Avrupa Konseyi'nin 30 nolu sézlesmesi olan bu Sozlesme 1959 yilinda
imzaya acilmistir. 30 maddeden olusan bir ¢erceve s6zlesme niteligindedir.
Turkiye 1968 yilinda bu s6zlesmeye taraf olmustur.

Avrupa (ilkelerinin hepsi CIKAYASa taraf olmakla birlikte Azerbaycan,
Ermenistan, israil, Gliney Kore ve Brezilya gibi Avrupa (ilkesi olmayan bazi
devletler de anilan s6zlesmeye taraftir. Bu nedenle CIKAYAS ceza istinabe
taleplerimizin biyik ¢cogunluguna dayanak olusturmaktadir.

ikili Anlagmalar :

CiKAYAS'a taraf olmayan asagidaki tilkelerle aramizdaki adli yardimlasma
islemleri, tarafi oldugumuz ikili anlagmalar ¢ercevesinde yuritilmektedir.

Amerika Birlesik Devletleri, Cin, Fas, Hindistan, Irak, iran, Kazakistan, Kir-
gizistan, Kuveyt, KK.T.C,, Libnan, Misir, Mogolistan, Ozbekistan, Pakistan,
Suriye, Tacikistan, Tirkmenistan, Tunus, Urdin.

Ayrica son donemlerde yeni bir cok devletle ikili antlasma yapilmasi ca-
hsmalari yogun bir sekilde stirmekte, listeye yeni devletler eklenmektedir.

Miitekabiliyet :

Aramizda herhangi bir akdi bad olmayan devletlerle yapilan adli
yardimlagsma islemleri (Japonya, Sili vb.) mitekabiliyet (karsiliklilik)
prensibine gore yerine getirilir.
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Ill- ULUSLARARASI CEZA iSTINABENIN TEMEL PRENSIPLERI

a) istenilen devletin mevzuatina gore yerine getirilir.

Uluslararasi teamil ve sdzlesmeler, ceza istinabe islemlerinin talep edilen
devletin mevzuatina uygun olarak yerine getirilmesini 6ngérmektedir.

Ulkemizden giden talepler acisindan diisiinildiigiinde, eger talebimiz o
Ulkenin mevzuatina uygun sekilde yerine getirilmisse bizim mevzuatimiza
gore de gecerli sayilir. SOyle bir 6rnek verebilirim buna; ABD'de FBI adli kol-
luk gorevi yapiyor. Bizim talebimiz ister mahkeme, isterse savcilik tarafindan
yapilmis olsun fark etmiyor, biitiin talepler FBI tarafindan yerine getiriliyor.
Bu durumda FBI'n mahkeme talebi dogrultusunda aldigi sanik savunmasi
bizim agimizdan da gecerli sayilmaktadir.

b) Kural olarak masraf alinmaz.

Kural olarak ceza istinabe islemleri herhangi bir masraf alinmadan yerine
getirilmektedir. Ancak doktor raporu, DNA analiz raporu veya bilirkisi rapo-
ru gibi uzmanlik veya masraf gerektiren talepler icin yapilacak masraflarin
talep eden devlet tarafindan karsilanmasi istenilebilir.

c) Evrak istenilen devletin dilinde hazirlanir.

istisnalari olmakla birlikte diger bir temel prensip de istinabe taleplerinin
talep edilen devletin resmi dilinde yapilmasidir. Evrakin asil niishasinin ya-
nina tercimesi de eklenerek bu sart saglanmaktadir.

IV- ULUSLARARASI CEZA iSTINABE TALEBININ REDDIi SEBEPLERI

CIKAYAS'In 2. maddesine gore talep edilen devlet asagidaki nedenlerle
talebi reddedebilir:

a) Talep edilen devlet, talebi siyasi suclarla veya mali suglarla ilgili
saymasi:

Siyasal su¢ kavrami konusunda tiim devletlerin Uzerinde uzlastigi bir ta-
nim yoktur. Her devlet kendi tehlike algilamasina ve siyasi pozisyonuna
goOre siyasi su¢ tanimi yapmaktadir. Bunun sonucu olarak da bir devlet ta-
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rafindan terdr sucu olarak kabul edilen bir sug, bir baska devlet tarafindan
siyasi sug olarak kabul edilebilmekte adli yardimlagma talebi bu gerekge ile
reddedilebilmektedir. Taninmis bir terér uzmani “Terdrizm de aynen guizel-
lik gibi bakan kisiye gore degismektedir” diyerek bu gercedin altini cizmistir.

CiKAYAS'ta, talep edilen devletin mali suclarla ilgili talepleri reddedebi-
lecegi belirtilmisse de CIKAYAS’a nolu Protokolde, bir talebin mali bir suca
iliskin olmasi nedeniyle reddedilemeyecegi belirtilmistir. Ek 1 nolu Protokol
Ulkemiz tarafindan da onaylanip yirirlige konuldugundan anilan proto-
kole taraf olan devletlerle mali suclar konusunda da adli yardimlasma yapil-
masi mimkindur.

b) Talep edilen devletin talebin yerine getirilmesini egemenlik,
giivenlik, kamu diizeni veya diger 6z ¢ikarlarina aykiri gérmesi:

Burada red nedeni olarak gosterilen kamu diizeni veya 6z cikarlar kav-
ramlari somut ve sinirlari belli kavramlar olmayip llkeden Ulkeye degisebil-
mektedir.

c) Cifte cezalandirilabilirlik kosulunun gerceklesmemesi :

Adli yardimlasma talebine konu olan sucun, hem talep eden devlet
hem de talep edilen devlet mevzuatina gore suc¢ olmasi gerekmektedir.
CiKAYAS'ta arama ve tutuklamaya iliskin hiikiimlerin yer aldigi 5. madde ha-
ri¢ cifte cezalandirnlabilirlik kosuluna iliskin bir dizenleme bulunmamakta-
dir. Buna ragmen taraf devletler kendi mevzuatina gore suc olmayan bir fiile
iliskin talepleri yerine getirmemektedir. Esasinda talep edilen devlet, kendi
mevzuatinda suc olmayan bir fiile iliskin talebi CIKAYAS'In ikinci maddesi
geregince kamu diizenine aykiri sayarak da reddedebilir.

Diger yandan tarafi oldugumuz ikili antlagmalarin ¢ogunda cifte cezalan-
dirllabilirlik kosulu yer almaktadir. Ornegin Tiirkiye ile ABD arasindaki 1981
tarihli Suclu iadesi ve Adli Yardimlasma Antlasmasinin 22. maddesine gére
talep edilen devletin kendi mevzuatinda suc olmayan fiillere iliskin talepleri
reddedebilecegi belirtilmistir.
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d) Ceza istinabe evrakinda eksiklik veya hata bulunmasi :

Yukarindaki ret nedenleri hukuki nedenlerdi. Ayrica uygulamadan kay-
naklanan nedenlerden dolayi da ceza istinabe talepleri reddedilebilmekte-
dir. Talepnamede olayin islenisine iliskin olgulara, bu olgularin hangi sucu
olusturduguna, hangi yasal hiikiimlerinin ihlal edildigine iliskin bilgilere
yer verilmesi gerekmektedir. Ayrica talepname ekinde yer almasi gereken
iddianame, kanun metinleri, 6nceki ifadeler vb. yer almasi gerekmektedir.
Bunlarin eksikligi halinde talep, istenilen adli makam tarafindan reddedi-
lebilmektedir.

Bunlara ilaveten talepnamedeki anlatimin bozuk olmasi, kullanilan uzun
ve devrik ciimlelerinin terclime sirasinda anlamini kaybetmesi nedeniyle
talepname iceriginin anlasilamamasi da talebin yerine getirilmesinin 6niin-
deki en buyik engellerden biridir.

IV- CEZA iSTINABEDE YUZ YUZELiIGiN SAGLANMASI

Adli yardimlasma talebinde ¢cogunlukla talep edilen devletin adli makami
sanigl, mustekiyi veya tanigi dinler ve ifade tutanagini génderir. Bu nedenle
yuz ylizelik saglanamaz. Ancak énemli sorusturma veya kovusturmalarda
bunu saglayabilecek bazi miiesseseler bulunmaktadir. Ozellikle sinirasan
ve 6rgitlu suclarla ilgili kovusturmalarda bu yontemlerin kullanilmasi ko-
vusturmanin sonuca ulagsmasinda énemli bir rol Ustlenebilir. Bu yontemleri
kisaca; ceza istinabe sirasinda talep eden adli makamin talep edilen (lke-
ye giderek ifade sirasinda hazir bulunmasi, yabanci tilkede bulunan ifadesi
alinacak kisinin talep eden adli makamin 6niinde hazir bulunmasi, video
konferans yontemiyle ifade alma seklinde sayilabilir. Simdi kisaca bu mies-
seseler hakkinda bilgi verecegim.

Yabanc adli makamin adli yardimlasma islemi sirasinda hazir
bulunmasi:

Talep eden adli makam, adli yardimlagma talepnamesinde acik¢a belirt-
mek sartiyla ifade, sorgu veya delil/olay yeri incelemesi gibi islemler sirasin-
da talep edilen llkede bulunmayi isteyebilir. Bu yondeki istek, talep edilen
Ulkenin merkezi makami ve islemi yerine getirecek adli makam tarafindan
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uygun gorilirse hazir bulunma gerceklestirilir. Burada tim islemler talep
edilen adli makam tarafindan yapilir. Hazir bulunmasina izin verilen adli
makam dogrudan hicbir islem yapamaz ancak talep edilen adli makamin
izin verdigi olclide bu islemlere katilabilir.

Tanik veya bilirkisinin, talep eden devlet adli makaminin huzuruna
c¢ikmasi :

Bu husus CIKAYAS'In 10ila 12. maddelerinde diizenlenmistir. Ayrica cesitli
ikili antlasmalarda da benzer hiikiimler vardir. Cok sik kullanilan bir ydontem
degildir. Tanik veya bilirkisinin verecegi ifadenin hayati Sneme sahip oldugu
durumlarda bu yola basvurulur. Hatta talep edilen Glkedeki bir cezaevinde
bulunan bir tanik veya bilirkisinin de bu sekilde talep eden devlete seyahati
muUmkinddr. Talep eden devlet seyahat, konaklama vb. tim masraflari kar-
silar. Tanik veya bilirkisi, talep eden Ullkeye hareket tarihinden once isledigi
suclardan 6tird o Ulkede hicbir sekilde kovusturulamaz.

Video konferans yontemiyle ifade alinmasi :

Video konferans, CIKAYAS'In 2004 yilinda imzaya acilan Ek 2 Nolu Proto-
koliiyle getirilen bir usuldir. Tlrkiye bu protokollii henliz imzalamamistir.
Ancak Ceza Muhakemesi Kanunu'nun 52, 58, 94, 147/1-h, 180, 196, 219.
maddelerinde video konferans yoluyla ifade alinmasina iliskin diizenleme-
ler yer almaktadir. CMK'nin 196 maddesinin 4. fikrasi, cezasinin alt siniri 5
yildan fazla olan suclar icin dahi video konferans yoluyla sanik savunmasi
alinmasina izin vermistir. Bu yiizden, yliksek miktarda ceza gerektiren suc-
larda dogrudan suglu iadesini talep etmek yerine video konferans yoluyla
savunma alinmasi, usul ekonomisine daha uygundur.

Video konferans konusuyla ilgili olarak; Ceza Muhakemesinde Ses ve
Goruintili Bilisim Sisteminin Kullanilmasi Hakkindaki Yonetmelik (SEGBIS)
20 Eylil 2011 tarihli Resmi Gazete'de yayimlanmis ve ayni gin yurirlige
girmistir. Yonetmelikte uluslararasi adli yardimlasma islemlerinde de video
konferansin kullanilabilecegi belirtilmistir. ilk olarak 2012 yilinda isvec'te
yiritilen bir ceza davasinda isve¢ Hakimi video konferans yoluyla Konya
Eregli'de cezaevindeki bir hiikiimlinin tanik olarak ifadesini almistir. Son-
rasinda da bu yontemle bir ¢cok uluslararasi ceza istinabe islemi yerine ge-
tirilmistir.
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Video Konferans yoluyla alinan savunma Avrupa insan Haklari Mahkemesi
tarafindan da kabul gormektedir. Mahkeme; 2006 tarihinde verdigi Marcel-
lo Viola vs italya Kararinda; cinayet ve organize su¢ érgiitii Gyesi olmak suc-
larindan yargilanan sanigin video konferans yoluyla savunmasinin alinmasi
durumunda mahkemede hazir bulunma sartinin gerceklestigini belirterek
adil yargilanma ilkesinin (6. madde) ihlal edilmedigine karar vermistir.

V-SINIRASAN SUCLARLA MUCADELEDE YENi ADLi YARDIMLASMA
TRENDLERI :

Az dnce bahsettigim video konferans yontemine ilaveten 2000'li yillarin
basindan itibaren sinirasan suclarda bir ¢ok yeni adli yardimlasma meto-
du kullanilmaya baglanmistir. Bunlarin bir cogu 2004 yilinda imzaya agilan
CIiKAYAS'In Ek-2 nolu protokoliiyle hayata gecirilmistir. Bunlardan énemli-
leri; sinira asan sicak takip, gizli sorusturmaci gorevlendirilmesi, kontrolli
teslimat ve ortak sorusturma timi olarak sayilabilir. Zaman azligi nedeniyle
bunlar arasindan sadece kontrollii teslimat konusunda bazi bilgileri payla-
sacagim.

Kontrollii teslimat :

Az 6nce bahsettigim gibi Tlrkiye Ek-2 nolu protokole taraf degildir ancak
mevzuatimizda bulunan hikimler cercevesinde kontrolll teslimat uygula-
masl yapilabilmektedir. Cesitli kanunlarda bulunan hikimlere dayanilarak
hazirlanan Kontrollii Teslimat Uygulamasi Esas Ve Usulleri Hakkinda Yonet-
melik 1997 yilinda yurarlige girmistir.

Kontrollu teslimatta, sinirasan suca konu olan sug esyasinin hedef ulke-
ye gitmesine kotrollu sekilde izin verilir. Bundan amag sadece nakleden ki-
sinin degil sug esyasini teslim alacak kisinin veya sug orgutiiniin liderinin
yakalanmasini saglamaktir. Bunu bir 6rnek izerinden aciklayayim. Mesela
Turkiye Uzerinden gecirilip hedef lilke olan Bulgaristan'a teslim edilecek
bir uyusturucu sevkiyatinda Bulgar makamlariyla kontrollii teslimata karar
verilirse Tiirk polisi uyusturucunun gecisi sirasinda Bulgar polisi ile irtibat
halinde yakin takip yapar ancak midahale etmez, sinir gecildikten sonra
Bulgar polisi takibe baslar ve teslimat yapildiktan sonra operasyon yaparak
suphelileri yakalar.
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Kontrolli Teslimat Uygulamasi Esas Ve Usulleri Hakkinda Yonetmelige
gore;

Turkiye'de hazirlanarak yurtdisina goétirilecek veya Tirkiye'den transit
gececek, uyusturucu ve psikotrop maddelerin veya suctan kaynaklanan
malvarligi degerlerinin veya diger her tirli kagak veya kacak olmasindan
siphe edilen esyanin kontrolll teslimat yoluyla izlenmesi ve yakalanmasi
mumkindir. Kontrolli teslimat isleminin yapilabilmesi icin kagakgilik faali-
yetinin ¢ok ciddi organize edilmis olmasi gerekmektedir.

Yabanci ulkelerin kontrolli teslimat talepleri hakkinda karar verme yetkisi
AnkaraTerdrle Miicadele ile Gérevli Mahkemesi'ne aittir. Ancak karaparanin
kontrollii teslimatina iliskin yabanci Ulke talepleri hakkinda karar vermeye
Ankara Sulh Ceza Mahkemesi yetkilidir. Turkiye'den yurtdisinda yapilacak
kontrolll teslimat islemlerinde ise Ankara Cumhuriyet Bassavciligi yetkilidir.

VI- CEZA SORUSTURMA VEYA KOVUSTURMALARININ DIGER BIiR
DEVLETIN YARGI ORGANINA AKTARILMASI:

Siniragan suglarin failleri cogunlukla sucu isledikleri Glkenin disina kagarak
cezadan kurtulma egilimindedirler. Bunun 6nlenmesini saglayacak usuller-
den biri de ceza sorusturma veya kovusturmasinin failin bulundugu ulkeye
devredilmesidir. Bu amacla hazirlanan Ceza Kovusturmalarinin Aktariimasi
Avrupa Sozlesmesine (S6zlesme No: 73) Tirkiye 1977 yilinda taraf olmustur.

Tarafi oldugumuz bu sézlesmeye goére adli makamlarimizca yiritilmek-
te olan bir sorusturmanin veya kovusturmanin taraf olan diger bir devle-
tin adli makamlarina devri mimkiindir. $6yle bir 6rnekle agiklayabilirim. X
Ulkesinde yer alan ve uluslararasi organ ticareti yapan bir sebekenin Gyesi
olan C'nin istanbul'daki donérlerden aldigi organlari kendi tilkesine gétiir-
diigiini varsayalim. Bu sucla ilgili olarak istanbul Savcisi sorusturma basla-
tir. Ancak C, artik kendi ulkesinde ve sorusturmadan haberdar oldugu igin
de bir daha Tiirkiye'ye gelmeyecektir. istanbul Savcisi dava acsa mahkeme
sanigin savunmasini istinabe yoluyla almak durumundadir. Bu islem hem
uzun siirer hem de bu sekilde alinan savunma Hakimi tatmin etmeyebilir.
Ayrica varsayalim ki dava tamamlandi ve ceza hiikmi kuruldu. Cezanin infa-
ziicin C'yi Turkiye'ye getirtmeniz gerekiyor ancak istisnalari olmakla birlikte
hicbir devlet kendi vatandasini iade etmez. Bu durumda C hakkinda kirmizi
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bilten ¢ikartilmasini saglayip C'nin kendi ulkesi disinda yakalanmasini ve
Turkiye'ye iade edilmesini beklemek gerekiyor. Bu da uzun siiren ve garan-
tisi olmayan bir yoldur. Yargilamanin veya infazin bu sekilde ¢cikmaza girme-
sinin dnline gegmek icin sorusturmanin veya kovusturmanin devredilmesi
iyi bir ¢c6zlim yolu gibi géziikmektedir.

Sorusturmanin devri 6zellikle turistik bolgelerde calisan meslektaslarimi-
zin isine yarayacaktir. Clinkii yaz tatilinde sug isleyip kendi tlkesine donen
kisilerle ilgili olarak tamamlanamayan yargilama sireclerinin bu sekilde so-
nuclandiriima imkani bulunmaktadir.

sorusturma veya kovusturmanin devredilebilecegdi kosullar S6zlesmenin
8. maddesinde sayillmistir. Uygulamada en sik rastlanilan devir nedeni S6z-
lesmenin 8. maddenin 1/b fikrasinda yer verilen ‘stiphelinin/sanigin isteni-
len Devletin vatandasi olmasi’ durumudur. Bunun temel nedeni‘vatandasi
iade yasagl’' nedeniyle Ui¢linci bir Devletin yargi organi tarafindan Sorustu-
rulan/kovusturulan veya infaz icin aranan bir kisinin bu Devlete iade edi-
lememesidir. Boyle bir durumla karsilasildiginda, sorusturma veya kovus-
turma devredilerek siipheli veya sanigin kendi llkesinde yargilanmasi ve
sucunun karsiliksiz kalmamasi saglanmis olmaktadir.

Sozlesmeye taraf devletler:

Anilan sozlesmeye; Arnavutluk, Avusturya, Bosna Hersek, Bulgaristan, Cek
Cumhuriyeti, Danimarka, Ermenistan, Estonya, Hollanda, ispanya, isvec, Ka-
radag, Letonya, Litvanya, Lihtestayn, Makedonya, Norveg, Romanya, Sirbis-
tan, Slovakya, Tiirkiye ve Ukrayna taraftir.

Cezalandirilabilirlik Sarti :

Istenilen Devlette sorusturma/kovusturma yapilabilmesi icin hem kovus-
turma istegine yol acan eylemin bu Devlette suc sayilmasi hem de failin is-
tenilen Devlet kanunlarina gére hakkinda miieyyide uygulanabilen bir kisi
olmasi gerekmektedir.
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VII- ULUSLARARASI CEZA iSTINABE TALEBi HAZIRLANMASI ORNEGiI :

Sunumumun basinda daha 6nce hic uluslararasi ceza istinabe talebi ha-
zirlamamig bir meslektasimizin sadece yarim saatini ayirarak mikemmel
bir talep hazirlayabilecedini iddia etmistim. Simdi bu iddiami ispatlamaya
calisacagim. Ayrica sunu da ilave edeyim ikinci kez talepname hazirlarken
bu stire 15 dakikaya kadar inecektir, ¢clinki ilk hazirlamada isin teorik kismi
o0grenilmis olacaktir.

Bunun icin ihtiyacimiz olan tek sey internet baglantisidir. Herhangi bir
arama motoruna ‘ceza istinabe talebi’ yazildiginda dogrudan bizim web
sayfamiz cikiyor. Acgilan sayfada talepname 6rnekleri var. Bu 6rnekler sorus-
turma/kovusturma asamalarina gore ve sipheli/sanik/musteki/tanik ifadesi
alinmasi/ bilgi belge temini seklinde hazirlanmistir.

5-6 ay kadar 6nce Genel Mudurligimuzde talepname formati olusturul-
masi konusunda calismalar yapildi. Yabanci tilke adli makamlarindan gelen
guzel ornekleri de inceleyip derleyerek, en kolay en seri sekilde hazirlanabi-
len ve en anlasilabilir talepname 6rneklerini hazirlamaya calistik.

Ben sanik savunmasi icin bir talepname 6rnedi nasil hazirlanacak onu
goOsterecegim. SANIK Savunmasinin alinmasi icin ceza istinabe talepname
ornegi linkine tikladiktan sonra bir word belgesi acilmaktadir. Sol tarafta
mahkememizin ismi, --- Yetkili Adli Makamina--- yazan kisma yabanci adli
makamin ismi yazilr. Talebin konusu, dosyanin esas numarasi ... yani bu
ilk kisimlar katip tarafindan cok rahatlikla doldurulup size kontrole getirile-
bilecek bolimlerdir. Sanigin adi soyadi, anne-baba adi, dogum yeri/tarihi,
yurtdisi adresi, iddianameye iliskin bilgiler, iddianameyi duizenleyen Savci-
lk, tarih ve numarasi, suc tarihi, sucun tanimi kisimlari da ayni sekilde katip
tarafindan doldurulabilir.

Talepnamede meslektaslarimizi ilgilendiren en 6nemli kisim sucun islenis
sekline iliskin 6zet kismidir. Bu kismi kisa ve kolay anlasilir cimlelerle ve
suca iliskin tiim olgulari kapsayacak sekilde yazmak gerekiyor. Talepname
metnine 6rnek bir olay koyduk.

“Sanik X ile musteki M arasinda daha 6nceki bir olay nedeniyle husumet
bulunmaktadir. Sanik X ve misteki M olay glinu karsilasinca tartismaya
baslamislardir. Bir stire sonra X yaninda getirdigi bicadi cikararak M'ye dog-
ru sallamistir...” Gorlldigu gibi kisa ve net climleler kullandik. Bu kismin
doldurulmasi en fazla 10 dakika alir.
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Talep edilen islem béliimiine, ne talep ettigimiz acik¢a yazilmahdir. Talep-
name icinde buna iliskin 6rnekler de bulunmaktadir.

‘Sanik X'in Ulkenizde, yukaridaki adreste bulundugu anlasiimistir. Yargi-
lamanin tamamlanabilmesi icin sanigin savunmasinin alinmasina ihtiyag
duyulmaktadir. Bu nedenle litfen asagidaki islemleri yerine getiriniz: Sani-
g1 davet ediniz, davet lzerine gelmezse yetkili adli makaminizin huzuruna
zorla getirtiniz, saniktan asagidaki hususlari sorunuz...

Olayin aydinlatilmasi icin gerekli olan sorular buraya yazilmalidir. “Mag-
durla ne zaman karsilastiniz? Aranizda husumet var miydi? Olay nasil gelis-
ti? Bicadi nereden temin ettiniz” vb. sorular. E§er varsa bir bilirkisi raporu, bu
da talepnameye eklenmeli ve saniga sorulmasi istenilmelidir. Zannediyo-
rum hepimiz bdyle bir talepnamenin hazirlanmasi icin 15 dakikanin yeterli
oldugu kanaatindeyiz. Eger yarim saatlik strenin ilk 15 dakikasi da talebin
hazirlanisi hakkinda web sayfamizda yer alan bilgilerin incelenmesi icin kul-
lanilirsa yarim saat icinde talepnamemizi tamamlamis oluruz.

Beni sabirla dinlediginiz icin tesekkir eder, saygilarimi sunarim.
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IADE TALEPNAMESi ORNEKLERI

Salih BENLI, (Tetkik Hakimi, Uluslararasi Hukuk ve Dis iliskiler Genel
Miidiirliigii, Adalet Bakanligi)

Tesekkiir ederim, Sn. Genel Midurim,

Degerli katilimcilar, tekrar hosgeldiniz. Ben sunumumda suglu iadesi ve
muimkin mertebe tabi stiremi de efektif kullanmaya calisarak iade ret se-
bepleri ve iade talepnamesini tanitmaya calisacagim.

Sucluiadesine baktigimizda bir sekilde Glkemizde sug isleyip de tlkemizin
yargi yetkisinden ka¢gmak icin yurtdisina kagmis bulunan sahislari, Glkemi-
ze geri getirtmek icin kullandigimiz bir adli yardimlasma yoludur. Genelde
suclu iadesi ticari iligkilerimizin ¢cok yogun oldugu Avrupa Birligi tlkeleriyle
gerceklestiriliyor ve sabahki sunumlarda da goérdigimiiz Gizere Suclularin
ladesine Dair Avrupa Sézlesmesi bu konudaki kullandigimiz en temel s6z-
lesmedir. Avrupa Birligi Uye Ulkeleri yaninda mesela Ukrayna, Azerbeycan,
Guircistan gibi hatta Rusya da dahil olmak lizere bu dlkeler, Suclularin lade-
sine Dair Avrupa Sézlesmesine (SIDAS) taraflar ve bu (lkeler ile yapacagi-
miz talepleri aramizda ikili bir s6zlesme yoksa bu s6zlesmeye atif yaparak
génderiyoruz. Bunun &tesinde tabi Misir, Fas, Tunus, Urdiin, iran gibi Glkeler
ile ikili anlagsmalarimiz var. Eger ilgili devletle aramizda s6zlesme yoksa Ulus-
lararasi Hukukun temel ilkeleri 6zellikle karsiliklik ilkesine atif yapabiliyoruz
talepnamelerimizde.

Suclu iadesi terminolojisine iliskin olarak, ikinci bir kavram kirmizi bilten-
dir. Kirmizi biiltenin suclu iadesinden farki ne? Aslinda birbirini tamamlayan
unsurlar ama suglu iadesinde sanigin yurtdisinda nerde oldugunu biliyoruz,
tahmin edebiliyoruz kuvvetle muhtemel. Bu durumlarda génderiyoruz iade
talepnamelerini. Fakat kirmizi biltende ise sanigin nerde oldugunu bilmi-
yoruz. Buradaki siirec genelde icisleri Bakanligimiz interpol Dairesi'nce sah-
sin arama kaydi olduguna ancak uluslararasi diizeyde aranmadigina iliskin
bir yazi gonderiliyor. Bu yazi, Bakanligimiz ile direkt ilgili Savciliklara génde-
riliyor. Bunun uzerine surreg basliyor ve kirmizi biilten talep edilip edilmedi-
gi soruluyor. Kirmizi biilten evraki Cumhuriyet Savciliklarindan bize génde-
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rildikten sonra icisleri Bakanhgina bu evraki génderiyoruz. icisleri Bakanhgi
da evraki Fransa'daki Interpol Genel Sekreterligine gonderiyor. Evrakta bir
eksiklik veya interpol Sekreterliginin Tiiziigtne aykirilik yoksa sahis hakkin-
da kirmizi biilten diizenleniyor.

Bizim iade Talepnamelerimizde bulunmasi gerekenler:

internet sitemizde yani “uhdigm.adalet.gov.tr"de 69/4 nolu Genelgemi-
zin EK-1 ve EK-2'deki talepnameler bulunmaktadir. Bunlar hiikiimli, sanik,
stipheli icin dlizenlenmis iade talepnamelerimizdir. Talepnamenin icerisin-
de fillin, nasil islendigi, hangi vasitalar kullanilarak islendigine iliskin sucun
tazvihini ciddi bir sekilde artyoruz. Buna iliskin sorunlarimiz oluyor. Genel-
de bizim talepnamelerimizde adli islemlerin genelde neler oldugunun yer
almasi gerekiyor. Hikimluler igin, tabi stipheli ve saniklar icin diizenlene-
cek talepnameler biraz farklilik arz ediyor. Bu sunumun sonunda da onlari
gOstermeye calisacagim. Bunun yaninda iade talepnamesinde, talepname
iceriginde zamanasimi varsa Ozellikle bunu Ulkeler soruyorlar. Clinkl sa-
bahki sunumda da Sayin Schafer'in sunumunda belki dikkatinizi ¢ekmis-
tir. Karsihkl cezalandirlabilirlik sartina ve zaman asimi da ayni sekilde bi-
zim TCK 18'de de var bu. Eger Turkiye'de bir sorusturma veya kovusturma,
dava veya ceza zamanasimina ugramissa iade talebi kabul edilmeyecektir.
Bu sebeplerle dava veya ceza zamanasimi talepnamede yer almasi bizim
icin mimkin mertebe 6nemli ve bu durum ulkelerde mutlaka soruluyor.
Biz talepnamelerimizde bu hususun diizenlenmis olmasini ariyoruz. iade
talepnamesinde kisinin bilgileri, ikamet ettigi yer ve 6zellikle tutuklama
muzekkeresi bizim icin 5nem arzediyor. Niye diyeceksiniz. Bazen sanigin sa-
vunmasinin alinabilmesi icin tutuklama muzekkeresi cikartilmis olabiliyor.
CMK 98 ve 199'a gore bu tir yakalama muzekkerelerine dayanilarak iade
talep edebilmesi mimkiin degil. Clnki sanigi savunmasinin tespiti icin
ariyorsaniz yapilmasi gereken en mantikh sey, ceza istinabe evraki diizen-
lenmesidir. Ceza istinabe evrakina iliskin olarak talimat evraki, Tahsin Bey'in
sunumunda bahsettigi formlar diizenlenerek talep edilmesi gerekecektir.
lade talebine esas sozlesmeye atiflarda da bazen sikintilar cekebiliyoruz.
Mesela iran’a génderilecek talepnamede Suclularin iadesine Dair Avrupa
Sézlesmesine atif yapiyoruz. Yani bu tiir sikintilarimiz olabiliyor. Bunlardan
dolayi iade evrakini geri cevirdigimiz durumlar oluyor.
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Talepnamede anlasmanin adi kisminin diizeltilmesine iliskin sikinti nedir?
iade stireci cok kisa, Suclularin iadesine Dair Avrupa Sdzlesmesinin 16. mad-
desine gore sahis 18 glinden az, 40 giinden fazla olmamak lzere tutukla-
niyor. Biz bu 40 giin icerisinde bu evraki terciimesi ile birlikte ilgili makama
yetistirmeye calisiyoruz. Mesela Turkiye'nin bir talebinin oldugunu dusuine-
lim. Su sahis iste falanca Ulkede yakalandi bu bilgiyi biz aliyoruz, ilgili mah-
keme veya savciligimiza iletiyoruz, ilgili mahkeme veya savciligimiz evrak
dizenliyor, evrakta bu tir bir eksiklik oldugunda biz geri gonderiyoruz.
Tekrar geliyor bunu terciimeye génderiyoruz, tercimeden aliyoruz, Disis-
leri Bakanhgina gonderiyoruz ve Disisleri Bakanhgi da ilgili tGlkenin Disisleri
Bakanligina gdnderiyor. Bunlar 40 giin icinde oluyor. Bizim o anlamda birim
olarak zamana karsi yarisma durumumuz oluyor. Bu tir eksikliklerde su ana
kadar cok ciddi bir sekilde sikinti olmadi. Clinkii biz faks ile aliyoruz, e-posta
ile aliyoruz ve bazen ilgili adli merci ile irtibata gegebiliyoruz. Yapabilecegi-
miz en hizli sekilde bu evraki gdndermeye calisiyoruz.

Talepname haricinde iade evrakinda bulunmasi gereken seyler ne diye
soracak olursak? 69/4 nolu Genelgemizin EK-1 veya EK-2'de diizenlenmis
iade talepnamesini istiyoruz. Ayrica yakalama muzekkeresi ve kanun mad-
delerini istiyoruz. Ashinda SIDAS'In 12. maddesinin saydigi iic sey bunlar.
Hatta iade talepnamesi yerine sucun vasfina iliskin aciklayici bilginin yer
aldigi belge diyor SIDAS. Bu (¢ seyi istiyoruz fakat bunun yaninda niifus
kaydi, esgale yarayacak belgeler ve bazen de adli mercilerimiz tarafindan
gerekli gorilen belgeler gonderilebilir. Ardindan bu belgeleri terciimeye
génderiyoruz ve Disisleri (ve bazen icisleri) Bakanlig araciligiyla sahsin ya-
kalandig ilkeye iade evrakini gdnderiyoruz

Yabancai iilkelerin iade talebinde ne tiir bir siireg isliyor?

Biz yabanci devlet makamlarindan iade talebi aldigimizda bu evraki Ba-
kanlik olarak her ulkenin yaptigi gibi bir denetimden gegiriyoruz. Yani ilgili
sdzlesmelere atif, zamanasimi SIDAS'da sayilan sartlari ve ic hukukumuzda-
ki sartlari ve olabildigince diger hususlari da g6zéniine alarak iade evrakini
degerlendiriyoruz. Karsilikli cezalandirilabilirlik sartina bakiyoruz. Yani bir
sucun iadeye konu olmasi icin iki Glkede de su¢ olmasi gerekmektedir. Me-
sela Vergi Usul Kanununa (VUK) iliskin suclar bizde idari para cezasini ge-
rektirecek seyler olabiliyor. Yalnizca VUK 359. maddeye iliskin suclar iadeye
konu olabilir. Karsiliksiz cekten mesela arama gibi bir seyler olabiliyor.
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Bakanligimiz bu sahsin llkemizde yakalanmasinin uygun olup olma-
digina dair bir degerlendirme yapiyor ve bu degerlendirmeyi Icisleri Ba-
kanhgina gonderiyoruz. Yabanci sahislar bu degerlendirme ile birlikte adli
makamimiz éniine cikabiliyorlar. ilgili Sulh Ceza Mahkemesinin éniine cika-
riliyorlar. SIDAS 16/4. maddede belirtildigi (izere 18 giinden az 40 giinden
fazla olmamak kaydiyla tutuklanmasini talep ediyoruz ve tutukluluk sire-
sinin 40 giini asmamasina da gayret ediyoruz. Sonucta, sahsin 40 glinden
fazla tutuklu kalmasi AHIS acisindan problem teskil edebilecek bir durum-
dur. Bununla birlikte, SIDAS 16/5. maddesinde eger adli makamlar gerekli
gordiigu takdirde tutuklama yerine, ilgili kisinin tlkeden kagmasini 6nle-
yecek tedbirler alabilir. Bizim adli kontrol tedbirleri dedigimiz tedbirlerin
alinmasina da cevaz veriyor S6zlesme. Bu durumda 18 ila 40 glin arasinda
boyle bir adli kontrol mekanizmasi isletilebilir. Gegici tutuklama veya adli
kontrol karari da olsa bu sire 40 gilini asamaz. 41. guin sahsi tahliye etmek
ve hakkindaki adli kontrol tedbirini kaldirmak zorundasiniz. Ancak 40 giin
icinde iade evraki alindiktan sonraki asamada ise, evraki TCK 18/4. maddesi
geregince ilgili yer Cumhuriyet Bassavciligina génderiyoruz. ilgili adli maka-
mimiz yani Agir Ceza Mahkemesine iade evraki intikal ediyor. Bu durumda
Agir Ceza Mahkemesinin CMK 100 geregince sahsi tutuklanmasi gerektigini
kabul ediyoruz.

Burada bir sorun, sahislarin tutukluluk siiresi uzun sirebiliyor. ilgili Agir
Ceza Mahkemesi TCK 18. maddesi geredince sahsin iade edilebilirligine
karar veriyor. Fakat bu karar temyize tabidir. Bu karar temyize tabi oldugu
icin dosya Yargitay'a gidiyor, Yargitay'da da dosya tzerinde tutuklu ibaresi
olmasina ragmen uzun bir siire ele alinmiyor ve genelde sahislar adli merci-
lerimize tahliye taleplerinde bulunuyorlar. Adli mercilerimiz de genelde bu
tahliye taleplerini Yargitay’'a gonderiyorlar. Genel isleyis bu sekildedir. Yalniz
terdr suclarinda 6zellikle 1373 sayili Birlesmis Milletler Glivenlik Konseyi Ka-
rarina ve yine Avrupa Konseyi Sézlesmesi olan Tehdisciligin Onlenmesine
Dair Avrupa Sozlesmesi'ne atif yapilmasinin uygun olacagini biz séyliyoruz.
69/4 nolu Genelgemizde bu durum yer almaktadir. Bir de cok nadir uygula-
nan hususilik kurali dedigimiz bir kural bulunmaktadir. Bu kurala gore, sa-
his yalnizca iade edildigi suctan dolayi yargilanabilir, kovusturulabilir veya
cezasl infaz edilir. Bu tlr durumlarda genelde ilgili Glkeler bu sahsin diger
suclardan yargilanmasina muvafakat etmediklerini veya sahsin da muva-
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fakat etmedigini soyliyorlar. Bu durumda yine ayni iade talepnamesi ile
ayni sekilde muvafakat talepnamesi diizenleyip ilgili Glkenin muvafakatini
almak gerekiyor. Diger tirli sahsi yargilamamiz miimkiin degil. Bu durum
sikintilara sebep oluyor ilgili Glkelerle iliskilerimiz agisindan.

Bir de, Tahsin Bey'in de bahsettigi (izere Anglosakson Hukuku, bizim hu-
kuk sistemimizden ¢ok farkhdir. 69/4 nolu Genelgemizde de buna atif var.
Amerika Birlesik Devletleri ve ingiltere’ye yapilan taleplerde dosyada yazi-
labilecek ne kadar ¢ok sey yazilabilirse o kadar iyi olur. iki ti¢ hafta 6nce
TAIEX seminerinde emekli ingiliz bir Savci vardi. Terciimeler cok kétiiydii
dedi. Yine Tahsin Bey'in sunumunda da dedigi gibi, biz uzun ctimleler kur-
dugumuz zaman tercimede ¢ok ciddi sikintilar yasayabiliyoruz. Bu noktada
climlelerin ve talepnamede anlatilacak olayin kisa climlelerle anlatiimasi
terciiman agisindan da 6nemli oluyor.

lade siirecinde diger bir asama kirmizi biilten demistik. Kirmizi biiltene
iliskin aciklamalar 69/4 nolu Genelgemizde bulunmaktadir. Bu Genelgemi-
zin EK-3 ve EK-4'teki kirmizi bulten formunun doldurulmasini istiyoruz. Bu-
nun yaninda kanun madde metinleri, nifus kayit 6rnegdi ve esgale tespite
yarayacak bilgi belgeler bize génderildigi takdirde biz bunu icisleri Bakanli-
gimiza génderiyoruz. Onlar da interpol Genel Sekreterligine génderiyorlar.
Burada genelde su tiir bir sikintimiz oluyor. Kirmizi Bultenlerde sug ozeti ile
ilgili bolim yetersiz oluyor. Bazen yalnizca mahkeme kararina atif yapiliyor,
zaten karar da var deyip adli mercilerimiz sug 6zetini yazmak istemiyorlar.
Fakat bu da sikintiya sebep oluyor. En azindan biz evraki ilgili adli mercimize
geri gondermek zorunda kalabiliyoruz. Bazen talimat basliklarinda da yan-
hsliklar olabiliyor.

Ama en c¢ok karsilastigimiz, halen karsilastigimiz sikintilardan bir tanesi
iade talep ederken Suclularin iadesine Dair Avrupa Sézlesmesine degil de,
Ceza Islerinde Karsilikh Adli Yardim Avrupa Sézlesmesine atif yapiliyor. Ba-
zen her ikisine birden atif yapiliyor. Bu tiir durumlarda sikinti ¢cekebiliyoruz
biz, ciinkli bu evraki tercime edip gonderdigimiz takdirde, yabanci tlke
makamlari nezdinde karisikliga sebebiyet veriyor.

Bir de savunma alinmasi amaciyla genelde yakalama mizekkereleri di-
zenlenerek iade evraki gonderilebiliyor. Burada da CMK 100 veya 248/5
geregince yakalanma miuzekkeresi dizenlenmedigi takdirde, yakalama
muzekkeresinin iadeye uygun bir yakalama muzekkeresi olmadigini dus-
nuyoruz.
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Ben musadenizle iade talepname 6rneklerini kismen anlatmak istiyorum.
Supheli ve saniklar icin dizenlenen talepnameler birbirine benziyor. O yuz-
den ben stipheliyi aldim. Basta ilgili Cumhuriyet Bassavciigimizin ad, ilgi-
li Ulke yetkili makamlarina bolim, sahsin adi soyadi, TC kimlik numarasi,
baba adi, dogum yeri doldurulmalidir. Kasim 2011'de Genelgemiz degisti ve
bu Ek-1 ve Ek-2 nolu ekler yenilendi. Bu talepnamelerde olayin anlatimi ve
neyin talep edildigi cok daha agik yer almaktadir. Gordigliniiz gibi talepna-
mede, sug, sug tarihi, sucun islendigi yer, ilgili ceza hiikiimleri yine ayni se-
kilde istinabe talepnamelerinde oldugu gibi yer almaktadir. Bu kisim bizim
icin 6nemlidir, zira sucun islenisine iliskin olgular yer almalidir. Clink{i bu-
rada karsilikh cezalandinlabilirlik sarti geregince, bizde eylem ne kadar sug
olsa da, ilgili tlkede de suc¢ olmasi gerektiginden, sahsin iade edilebilmesi
icin bizim dosyamizi tim acikligi ile ortaya koymamiz gerekiyor. Bizdeki sug
nedir, sartlari nelerdir, burada bakin gordiigiiniiz Gizere stipheli mi? Falan
maktul ile falan arasinda bir alacak verecek meselesi arasinda husumet bu-
lunmaktadir. Bunu uzattigimiz takdirde karsi taraf gercekte tercimede ¢ok
ciddi sikinti cekiyoruz. Terciimede c¢ok ciddi sekilde sikinti cekildigi icin de
talepnamelerimiz ne yazik ki anlasilamayabiliyor. Burada supheli aleyhinde-
ki diger delillerin eklenmesi adli makamimizin takdirindedir. Ornegin otopsi
veya bilirkisi raporlari ve diger aklimiza gelebilecek tiim deliller. Burada tiim
delilleri biz koymak zorunda degiliz. Clinkl hacim ¢ok fazla olabiliyor bazen
mesela iddianame gonderiliyor 150-200 sayfa iddianame ve bu 40 glinde
cevrilmesi zor oluyor.

Ayrica zamanasimi gercekten ¢ok 6nemli, biz bunu tekrar burada TCK
66. madde hiilkmi cercevesinde zamanasiminin ne zaman olacagini tarih
olarak yazmak zorundayiz. Hatta kirmizi biltenlerde de giin, ay, yil olarak
yazmak zorundayiz. Adli yardimlagma talebinin dayanagi olan s6zlesme bu-
rada dedigim gibi genelde Suclularin iadesine Dair Avrupa Sézlesmesi, eger
teror suclari varsa yani Tehdisciligin Onlenmesine Dair Konsey Sozlesmesi
ve belki 1373 Sayili Birlesmis Milletler Glivenlik Konseyi Kararina atif yapi-
labilir. SIDAS EK 2 nolu protokole de atif yapilabilir. Aramizda ikili anlasma
bulunan Amerika, iran gibi Ulkelerde ikili anlasmaya atif yapiimalidir. ikili
anlasmalarin adlari bizim sitemizde var.

Talepname orneklerinde yer alan garantilerde de biz sucun askeri, siya-
si suc niteliginde olmadigini, tilkemizin Avrupa insan Haklari Mahkemesi
(AIHM)'ne taraf oldugunu ve AIHM'in yargi yetkisini kabul ettigini belirti-
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yoruz. Hususilik ile alakali muvafakat talebinde bulunabilecegini belirtiyo-
ruz ve sonug olarak sahsin tlkemize iadesini talep edildigini belirtiyoruz.
Hukimlu talepnamesinde cok farkli bir sey yok, yalnizca iste mahkemenin
esas karar numarasi, yakalama emrine iliskin olan hikimler, karar tarihi,
kesinlesme tarihi, kanun maddeleri, yakalama emrini ¢ikaran makam, ya-
kalama emri sayisi, hiikiim kesinlesmesine kadar yapilan islemler belirtiime-
lidir. Clinkl bazen dosya Yargitay’a kadar birkag kez gitmis oluyor. Bununla
alakal sucun islenisine iliskin olgular yine cok dnemli bir bolim bizim igin.
Burada da iste ne kadar kararda belirtilmisse de talepname iceriginde yer
almasinin bizim icin dnemli oldugunu distintyoruz. Hikimli aleyhindeki
deliller, yargilama surecinde yapilan tutukluluk bilgileri istenebiliyor. Clink
bunlara dayanarak infazi gereken ceza hesaplanmaktadir. SIDAS 2. madde-
sine gore infazi gereken cezanin 4 ay olmasi gerekiyor.

Bazen hikmin yuze karsi verilip verilmedigi sorulmaktadir. Buradaki te-
mel espri, eger hiikim sahsin yoklugunda verilmis ise, 3272 sayil bir kanun-
la onaylanan Suclularin iadesine Dair Avrupa Sézlesmesine EK 2'nci protokol
hikidmleri cercevesinde sahsin yeniden yargilanabilecegine iliskin garanti
verilebilmektedir. Hikiim kesinlesmis olsa bile, yani Yargitay asamasindan
gecmis ve kesinlesmis olsa bile, ilgili adli mercilerimizden sahsin tekrar yar-
gilanabilecegine dair teminat talep edildigi takdirde bunu verebiliyoruz.

infazdaki stireyi yazmamiz iyi olabilir. Clinkii tutukluluk siiresini gésteri-
yor fakat infazda ne kadar sure, ne kadar cezasinin infaz edilecegini yazmi-
yoruz. Zamanasimi, yine bu tir suclarin hepsinde iade talepnamelerindeki
temel taslardan bir tanesi. Adli yardimlasma dayanadi olan S6zlesmeler ve
yukarida belirtilen garantilerde yine ayni sekilde bir dnceki talepname 6r-
negi ile aynidir. Ashinda agirlikli olarak iade red sebeplerini anlatmayi di-
sunuyordum. Fakat sabahki oturumda, her ne kadar Alman mevzuatindaki
durum anlatilmigsa da, bizim iade red sebeplerimizden (6zellikle de teror
suclarindan kaynaklanan iade red sebeplerimiz) bahsedilmistir.

Adi suglara iliskin iade taleplerimizde ciddi bir sorunumuz bulunmuyor.
iki tane sorunumuz var. Bir tanesi talepnamelerde olayin iyi anlatilmamasi,
ikincisi de; “Non Bis In Idem” denilen ayni suctan iki kez yargilama olmaz
ilkesidir.
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Teror suclarimiza iade red sebeplerimize baktigimizda miiltecilik, siyasi
sug, karsilikli cezalandinlabilirlik sarti, iskence ve kétlii muamele iddialari,
Devlet Glivenlik Mahkemeleri doneminde verilen kararlardir (halen tek tiik
olsa da cikiyor). Clinkii DGM’lerdeki kararlar glincellenmis oluyor ve halen
karsimiza bu sorun gelebiliyor. Bu bes tane temel neden genelde birbiriyle
ciddi baglidir. Yabanci tilkelerce iskence ve kot muamele iddisi 6ne siiriile-
biliyor. iade edildigi takdirde bundan dolay miiltecilik statiisii verilebiliyor.
Karsilikh siyasi su¢ kavramini da etkileyebiliyor. Bunlar birbirleriyle baglantili
kavramlar ve miiltecilik statlisii nedeniyle red ve diger iade red sebepleriyle
alakal temel problem tlkemizin imajidir. Clinki halen 2000 yilindan 6nce-
ki dosyalarimizin ¢ok iyi oldugunu séylemek mimkin degil. Cogu zaman
kolluk tarafindan alinmis ifadeler var. Bundan kaynaklanan sikintilar olabi-
liyor veya belli davalarda AiHM tarafindan verilmis ihlal kararlari da sikinti
olusturabiliyor. Ama buna ragmen her ne kadar miilteciligin iadeye engel
olmadigi ifade edilmisse de halen bu stati pek ¢cok Avrupa Birligi tye Ul-
kelerinde ozellikle gorebiliyoruz. Hatta baska tlkede taninan bu miiltecilik
statlistinl atif yaparak iade talebimiz red edilebiliyor. Yani bdyle yabancila-
rin bir tabiri var “cascading effect” diyorlar yani boyle caglayan etkisi. Yani
bir sekilde dyle bir etkiye kavusuyor. Normalde reddedilme sebebi aslinda
multecilikten dolayidir. 1951 tarihli multecilik hukuki stattistine iliskin Ce-
nevre Sozlesmesi’'nin 33. maddesinde yani sahsin iade edildigi takdirde is-
kenceye ugrayacagindan, fikir ve 6zgurligu tehdit altinda olacagindan ba-
hisle, kisilerin sinirdisi edilemeyecegi veya geri gonderilemeyecedi acik¢a
yer almistir. Hatta burada normalde Sozlesmenin 1-F maddesinde agir bir
sug isleyen ve ilticadan evvel, iltica memleketi disinda islenmis olan sanik-
larin bu multeci statlisinden yararlanamayacadi ve yine 1373 sayil BMGK
kararinda miiltecilik statistintin suistimal edilmemesi gerektigi hiikiimleri
yer almaktadir. Yani multecilik stattist ve ikincil koruma statlisiintin kotiye
kullanilmasinin engellenmesi gerektigi belirtilmistir. Hatta Avrupa Birligi’'nin
2004 tarihli bir cerceve karari var. Bunda da ayni sekilde yani bu tur suc is-
leyen sahislara miiltecilik statlisi verilmemesi ve miltecilik stattistinden ¢I-
karilmasi gerekmektedir. Teror sucu isleyenlere bunlara ragmen halen daha
miiltecilik stattisu veriliyor. Siyasi suclarla alakal red sebepleri su anda ¢ok
¢ok daha azalmis durumdadir. Genelde miltecilik kolay ve rahat bir koruma
kalkani yapilmaktadir. Siyasi suctan dolayi iade taleplerimizin reddi, tlkeleri
biraz daha sikintiya dusurebiliyor. Avrupa Birligi'nde aslinda PKK, KADEK te-
rér 6rglitl kabul ediliyor.
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lade taleplerinin reddi, bazen karsilikli cezalandirilabilirlik sartindan kay-
naklanmaktadir. iadeye konu sucun hem bizde suc olmasi hem de diger
tlkelerde de suc¢ olmasi gerekiyor. iade talepnamemiz red edilse bile ilgili
tlkelerin sorusturma yapmasi gerektigi ifade edilmelidir. Ozellikle vatandas-
lara karsi SIDAS'In 6. maddesinin 2. fikrasi iade edemiyorsan yargila prensi-
bini iceriyor. Orglit tyeligi yakin zamana kadar bazi Avrupa ilkelerinde suc
degildi. Avrupa Birligi Uye ulkelerinde su¢ haline getirdiler. Bizim iade talep-
lerimizde su sekilde red ediliyor. Orgiit (iyeliginin suc olarak tanimlanmamis
olmasi. Aslinda buradaki temel sorun 6rgiit Giyeliginin sug olarak tanimlan-
mamis olmasi degil, terér 6rgiitiin tanimlanmasi ile birlikte ¢ok klasik bir
ifade ile sahsin teror 6rgatiyle anlamli ve aktif sayilabilecek bir bagin ku-
rulmasi gerekiyor. Burada bunu duizeltmek icin benim gorebildigim sihirli
bir degnek yok. iskence ve kétii muamele iddialar da benim dedigim gibi
cok paralel gidiyor ve sonucta genelde Avrupa Birligi tiye tilkeleri AHIS cer-
cevesinde degil de, Birlesmis Milletler miltecilerin hukuki stattistine iligkin
Cenevre Sozlesmesinin 33. maddesi uyarinca talebimiz reddedilebiliyor.
Miiltecilik stattisu veriyorlar ve taleplerimiz genellikle bu sekilde reddedili-
yor. Dedigim gibi DGM kararlari ile alakali da daha 6nce iste askeri hakimin
katilmis olmasi nedeniyle verilmis olan yargilamalarin adil olmadigi, buna
iliskin olarak AIHM tarafindan zaten verilmis kararlar var. Biz burada bazen
sahsin SIDAS EK 2. Protokol kapsaminda yeniden yargilanmasinin yapabile-
cegi seklinde garantiler de verebiliyoruz.

Genelde dogudaki Bassavciliklarimizda veya Mahkemelerimizde bu de-
gerlendirme gercekten giizel yapilabiliyor. Van olsun, Diyarbakir, Erzurum
olsun pek cok yerde istanbul ve Ankara'da da ayni sekilde zayif dosyalarda
ve yalnizca savunmasinin tespiti icin aranan dosyalarda genelde iade tale-
binde bulunulmuyor. Bu sahislarin bulundugu tilkelerin tespiti icin mavi buil-
ten diizenlenebilir. Ayni sekilde sahsin savunmasinin tespit amaciyla Tahsin
Bey'in de bahsettigi lizere orada adli mercilerimiz gerci CMK 196/2. madde-
de yer alan bes yil ve Uzeri ibaresi nedeniyle istinabe talebinde bulunmak
istemiyorlar. Ama bizce CMK 196/4 ve 196/6. maddeler, 196/2. maddenin
istisnasidir. Sahsin savunmasinin tespiti veya video konferansla ifadesinin
alinmasi ¢cok 6nemli bir adli yardimlasma araci olabilir. Teror 6rgiti Gyele-
rini yurtdisinda zorlayan seylerden bir tanesi mahkeme ontine ¢ikmaktir.
Video konferansla ifadeleri alinsa bile bu sahislarin mahkemeye bu sekilde
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bile getirilmis olmasi onlari rahatsiz edecektir. Orgiit tiyeligi Aimanya'da da
suctur ve bildigim kadariyla PKK aleyhine Almanya'da verilmis mahkumiyet
kararlari da bulunmaktadir. PKK'ya yonelik olarak Fransa da son zamanlarda
yurutulen bir operasyon var. Belki biz bu teror suclarinin degerlendirilmesi-
ne iliskin, yani delil degerlendirmesi yani bu sahsin 6rgitle anlamli ve aktif
bagi nedir kavramina iliskin incelemeler yapmamiz gerektigini distiniiyo-
rum. 2011 yihinda Alman Federal Yargitay Bassavciligi PKK teror 6rgiitiiniin
uzantisi TAK aleyhine bir sorusturma yapiyordu. Ulkemiz hakkindaki olum-
suz kanaatin dizeltilmesine iliskin hem Disisleri Bakanhgi'nin hem de Ba-
kanligimizca gonderilen evraka Adli Musavirlerimizin katkisi olacagini du-
siinlyorum ve yine ayni sekilde Disisleri Bakanligimizca bu siralar milteci
statistindn taninmasinin énlenmesi, bu statiinin kaldirilmasi ve tlkelerin
mevzuatinin arastiriimasina iliskin calismalar devam ediyor. Bir de bu aralar
yine Interpol Genel Sekreterligi'ne 6zellikle Hizbullah gibi bazi érgutlerle
alakal bir ziyaret yapilacaktir. Bunun sonucunu bekleyecegiz.

Sabriniz icin, cok tesekkiir ederim.
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UHAMER-‘TEROR’ WEB SITESININ TANITIMI

Nedim MERCAN, (Tetkik Hakimi, Uluslararasi Hukuk ve Dis lliskiler
Genel Miidiirliigii, Adalet Bakanhgi)

Degerli Katilimcilar hepinize saygilar sunuyorum.

Ben sizlere Uluslararasi Hukuk ve Dis iliskiler Genel Miidirligimuiziin si-
tesinde yer alan Uluslararasi Hukuk Arastirma Merkezi web sitesi hakkinda
bilgi vermeye calisacagim.

Uluslararasi Hukuk ve Dis iliskiler Genel Mudiirligu internet sayfamiza gir-
digimiz zaman sag tarafta Uluslararasi Hukuk Arastirma Merkezi (UHAMER)
kisaltmasiyla bir bolim goérmekteyiz. Bunu tikladigimiz zaman sayfamizin
icerisinde cesitli baghklar goriiyoruz. Sinirasan Organize Sug, Siber Sug, Te-
rorizm ve Ekonomik Suclar basliklari. Buraya daha sonra cesitli eklemeler
yapacagiz. Yayinlar, Seminerler, Faaliyetler seklinde...

Ben sizlere bu basliklardan Ter6rizm ile ilgili olarak yapmis oldugumuz
calismalar hakkinda bilgi vermeye calisacagim. Cesitli konu bashklari bura-
da da mevcut: Terdr Mevzuati, Terérle ilgili Uluslararasi Kuruluslar, Terérle
ilgili Uluslararasi Belgeler, Terér Orgitleri Listeleri, Yargi Kararlari, Ceza Adli
Yardimlasma Araclari ve Terér istatistikleri olmak (izere cesitli bashklar s6z
konusu.

Teror Mevzuatinin igerisinde, Ulusal Mevzuat kismina girdigimiz zaman
Turk Mevzuatinda basta Anayasamiz olmak Uzere Tirk Ceza Kanunu, Ceza
Muhakemesi Kanunu (CMK), Terérle Miicadele Kanunu, Teror ve Terorle M-
cadeleden Dogan Zararlarin Karsilanmasi Hakkindaki Kanun, Tanik Koruma
Kanunu gibi dogrudan veya dolayl olarak terorle iliskisi olan biitiin kanun-
lari hatta yonetmelikleri de bu kisma almis bulunmaktayiz. Bunlari tikladigi-
miz zaman bunlarin pdf formatini buradan bulabiliriz. Bu da bize buytik bir
kolaylik saglamakta.

Ayni sekilde Uluslararasi Mevzuat kismina girdigimiz zaman burayi Av-
rupa Konseyi Soézlesmeleri, Avrupa Birligi S6zlesmeleri, Birlesmis Milletler
Sozlesmeleri ve Uluslararasi Bazi Sozlesmeler olmak tzere cesitli tasniflere
tabi tuttuk. Tabii uluslararasi dizlemde en basta gelen s6zlesmelerden bir
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tanesi, seminerimizin konusu itibariyla, Terérizmin Onlenmesine Dair Avru-
pa Sozlesmesi, Suctan Kaynaklanan Gelirlerin Aklanmasi Arastiriimasi, Ele
Gecirilmesi ve El Konulmasina iliskin Avrupa Sézlesmesi gibi cesitli ulusla-
rarasi argimanlarin kabul etmis oldugu s6zlesmeler burada bulunmakta.
Yine bunlara tikladigimiz zaman bu belgelerin pdf formatini bulabilmekte-
yiz. Terér mevzuatinin son kisminda ise Tavsiye Kararlari bulunmakta. Bun-
lar da Ulkeler icin baglayici olmayan ancak tavsiye niteligindeki kararlardir.
Burada internet sitemize koyduk, bunlar da yine Avrupa Konseyi, Avrupa
Birligi Tavsiye Kararlari, Birlesmis Milletler Tavsiye Kararlari, hatta burada te-
rorizmin finansmani ve aklama sucguna iliskin ayrimlar yaptigimiz yerler de
mevcut. Mali Eylem Gorev Grubu FATF, hakkinda detayl bilgi diin semineri-
mizde verilmisti.

Terorle ilgili Uluslararasi Kuruluslar, Tirkiye'deki Kurumlar kismina girdigi-
miz zaman burada Tirkiye'de terdrle ilgilenen, terérle miicadele eden kuru-
luslar yer almakta. Terorle Miicadele Mikemmeliyet Merkezi, Genel Kurmay
Baskanligi, Milli Giivenlik Kurulu, Disisleri Bakanligi Giivenlik ve istihbarat
Genel Mudirlaga, bunlarin linklerine tikladigimiz zaman bunlara iliskin bil-
gi ve belgelere bu internet adreslerinden ulasabilmekteyiz. Yine Uluslarara-
st Kurumlar kismini da buradan aldik, internet web adresleri, linkleri burada
mevcut, bunlara da bu sekilde ulasabiliriz.

Terorle Ilgili Uluslararasi Belgeler kismina geldigimiz zaman, Avrupa Bir-
ligi, Birlesmis Milletler, FATF, Basel Komitesi, Wolsburg Grubu, gibi cesitli
uluslararasi kuruluslarin burada raporlari s6z konusu, 6rnegin bunlardan bir
tanesi Avrupa Birligi Kiiresel Terorizmle Miicadele Stratejisi, burada bunlarin
pdf formatina ulasabiliriz. Gérdiiglinuz gibi sayfamizdaki cogu metin, bazi
sayfalardaki cogu metin ingilizce olarak yer almakta, biz bunlardan bazila-
rini Tirkce'ye cevirecegiz ve bu sekilde internet sitemizde hem ingilizcesi
hem de Tiirkcesi yer alacak sekilde yayinlamayi diistinliyoruz.

Teror Orgiitleri Listeleri kismina geldigimiz zaman, terér érgiitlerini yasak-
layan Ulkeler ve birlikler kismini, biz Emniyet Genel Midurligimzin inter-
net sitesinden aldik, tikladigimiz zaman dogrudan EGM'nin internet sitesi
acllmakta ve burada DHKP-C, PKK gibi 6rgiitlerin hangi Glkeler tarafindan
hangi tarihte yasaklandigina iliskin bilgiler yer almakta. Ornegin DHKP-C
terér drgltiini yasaklayan (lke ve birliklerde Almanya, ABD, ingiltere, Av-
rupa Birligi yer almakta. PKK, Kongre Gel teror 6rgitiini yasaklayan tlke ve
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birlikler, Avrupa Birligi'nde goruldugu gibi PKK'y1 2002 yilinda yasaklamis,
Kadek, Kongra Gel de 2004 yilinda Avrupa Birligi tarafindan yasaklanmis,
terdr 6rgltd listesi olarak kabul edilmis ve bunlarin kara listelerine alinmis
diyebiliriz.

Diger bashklarimizda da mesela ABD'yi tikladigimiz zaman dogrudan
ABD'nin internet sitesindeki bilgilere ulasmaktayiz. Hangi teroér 6rgiitini
hangi tarihte kabul ettigi burada ayrintili olarak mevcut. Diger sayfalar da
yine ayni sekilde ingiltere’'nin, Avustralya'nin, Kanada'nin ve Hindistan'in
web adreslerine buradan ulasabiliyoruz.

Yargi Kararlarina gelince, ben énce AIHM Kararlari kismindan baslamak
istiyorum. AIHM kararlarinda da Turkiye aleyhine verilen burada mevcut. Bu
kararlarin hem ingilizce hem Tiirkcesi mevcut. Biz daha sonra bu kararlari
konularina gére de tasnif edecegiz. Ornegin buradaki su an derleyip topar-
ladigimiz kararlar, genel itibariyle dustince ve ifade 6zgurligu kapsaminda
degerlendirebilecegimiz kararlar yer almakta. Daha sonra ise 6zel hayatin
gizliligi, aile hayatina saygi, yasam hakki gibi ¢esitli basliklarla tasnif ederek
ornek diyebilecegimiz ve bize 151k tutabilecek kararlari burada konularina
gore tasnif edecegiz. Bu kararlarin da hem Tiirkcesi hem ingilizcesi mevcut.
Ornegin Camyar ve Tiirkiye davasinda Elif Camyar'in yayimladigi Tiirk ceza-
evi sistemini elestiren Hiicreler adl bir kitabinda Tirk mahkemelerince bu
kisi hakkinda mahkumiyet karari verilmis ve AIHM dniine gittigi zaman da
AIHM tarafindan Tiirk ceza sisteminin elestirilmesinin “distince ve ifade 6z-
gurligi” kapsaminda gorerek, lilkemiz aleyhine maalesef AiHS'nin 10. mad-
desininihlal edildigine dair karar vermistir. Yargitay Kararlariniise Yargitay'in
Terorle ilgili Dairesi'nden alacak oldugumuz kararlari burada yine konulari-
na gore tasnif edecegiz. Buna iliskin de oncelikle Yargitay'daki ilgili daire-
mizle bir 5ngdriisme yapmamiz gerekiyor. Ama biz web sayfamiz itibariyle
boyle bir baslk koymayi uygun gordik, ilerleyen zamanlarda buna iliskin
cesitli calismalarimiz olacak.

Ceza Adli Yardimlasma Araclari ise Ceza Istinabe ve Suclularin iadesi, buna
iliskin olarak az énce Uluslararasi Hukuk ve Dis iliskiler Genel Midiirligi
Tetkik Hakimlerimiz cok glizel sunum yaptilar, burada web sayfamizda
bulunmasinin faydal olacagi dislincesiyle biz koymayr uygun gorduk, az
dnceki sunumlarin tekrar bir 6zeti olacak, CIKAYASa taraf olan ulkeler, ol-
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mayan Ulkeler ve en alt kisimda da uluslararasi ceza istinabe evrakinin ha-
zirlanmasi gibi gesitli basliklar yer almakta, yine suclularin iadesi evrakinin
hazirlanmasina da buradan ulasabiliriz.

Teror istatistikleri icin ise Adli Sicil ve Istatistik Genel Miidiirligiinden al-
mis oldugumuz bilgileri de burada yayinlayacagiz. Aslinda bunun basligini
Teror istatistikleri ve Analizi seklinde de degerlendirebiliriz.

Soyle genel itibariyle baktigimiz zaman Turkiye'deki ulusal mevzuat, ulus-
lararasi mevzuat, yurtdisindaki mahkeme kararlari, faydal olabilecegini
distindigumiiz ve seminer konusuyla ilgili oldugunu diisiindigimuiz tim
konulari burada ele aldik. Buna iliskin olarak sizlerin de goriis ve diistince-
lerini bekliyoruz.

Tesekkir ediyorum.

153



“POLONYA’DA TERORIZM FINANSMANIYLA MUCADELE”

Grezegorz SZCZUCINSKI, (Uzman, Ulusal istihbarat Orgiitii - Polonya)

Degerli katihmailar, hepiniz tekrar hos geldiniz. Diin, bazilariniz bana FIU
tarafindan dondurulan aktif varliklarla ilgili istatistikleri sordunuz. Din ak-
sam, bu konuyla ilgili kisa bir sunum hazirladim. Diin séyledigim gibi, Po-
lonya Finansal istihbarat Birimi olarak, yetkili bir kurumdan belirli bir isle-
min askiya alinmasini ya da belirli bir hesabin bloke edilmesini talep etme
yetkimiz vardir. Bunu yapabilmemiz icin, islemin mutlaka kara para aklama
ya da terdrizm finansmani ile ilgili olmasi gerekir veya hesabin kara para
aklama ya da terorizm finansmani icin kullanilmasi gerekir. Eger islem bir
hesaptan yapiliyorsa, her zaman hesabi bloke etme secenegini kullaniriz
clinkl bu sekilde hesaptaki tiim aktif varliklari dondururuz. Teknik olarak,
bu talep yetkili kuruma yazili olarak iletilir. Yetmis iki saat icinde bu islemleri
tamamlayabiliriz ancak ne yazik ki hafta sonlar ve tatiller bu siireye dahil
degildir. Bu yetmis iki saat stiresince, bu slirede faaliyetlerin askiya alinmasi
kararini vermesi gereken savciya raporu yollamamiz gerekir. Savci, islemin
askiya alinmasini ya da hesabin {i¢c ay daha bloke edilmesini talep edebilir.
Bu Uc¢ aylik slire zarfinda hesapta biriken aktif varliklara el koymak icin, sav-
cinin kisiyi belirli bir sucla itham etmesi gerekir. Aksi takdirde hesap yeniden
kullanima acilir ve kisi hesabini kullanabilir, hesapta biriken biitiin parayi
alabilir. Diin de belirttigim gibi, hesabin bloke edilmesi karari savci ve kolluk
kuvvetleriyle isbirligi yapilarak verilir ve bu karar ya tutuklamalarin yapilaca-
g1 gun verilir ya da tarih savci ya da kolluk kuvvetleriyle birlikte kararlastirilir.

Bir olayda bloke ettigimiz hesaplarin sayisi ve aktif varliklarin degeri, yasa-
disi kazanglara ve sug orgutlerine kaynak teskil eden 6ncil suglara baglidir.
Gercekten az sayidaki hesabi bloke ettigimizde, vergi kacakciligi vakalaryla
karsilastik ancak bu hesaplarda ¢ok buytk miktarlarda para bulunmaktay-
di. islemlerde biiyiik miktarlarda paralar kullanildiginda, genellikle o zaman
vergi kacakgihdi ortaya ¢cikmaktadir. Bunun yani sira, uyusturucu kagakgili-
ginda, grup uyelerinin sayisi fazla olabilir ve hesaplara aktarilan miktarlar
ve bu hesaplarda biriken paralar daha az olabilir. Simdi, istatistikleri incele-
yecegiz. Ancak, hesaplari bloke etmekteki amacimizin istatistikleri artirmak
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oldugunu disinmuiyoruz, aksi takdirde blylk miktarlarda parayr bloke
edebildigimiz vakalari secerdik. Ancak, buradaki amag, suclulari yasadisi
yollarla elde edilen kazan¢lardan mahrum birakmaktir. Evet, simdi istatis-
tiklere bakabiliriz. Umarim tablodaki verileri gérebiliyorsunuzdur. ilk sirada
yillar ve ikinci sirada stipheli islemlerin sayilari yer almaktadir. Gordigiiniiz
gibi, islemleri nadiren askiya aldigimizi sdylemistim. Degerler, Polonya Zloti
olarak verilmistir. Bir Polonya Zloti 0.56 Tirk Lirasina karsilik gelmektedir.
Turk Lirasinin yarisindan biraz daha fazla yani bir Tirk Lirasi 1.77 Polonya
Zlotidir. Son zamanlarda bloke edilen hesaplarin sayisi oldukca fazladir.
Cok az olayda, cok sayida hesap bloke etmisiz, bu sebeple rakamlar yildan
yila farkhlik gostermektedir. Gecen sene bu sayi ¢ok ylksekti. 2008 yilinda
da bu sayi ¢ok yiiksekti. Son siranin en altinda, bu hesaplarda bloke edilen
para miktarini Zloti cinsinden gorebilirsiniz. Gordigimiiz gibi, bu da de-
gismektedir. 2010'da iyi bir yil gecirmisiz ve gegen yil daha da iyiydi. Bu sayi
96 milyon Zlotiden fazlaydi. Aslinda, hem 2010 hem de 2011 yillarinda, cok
miktarda para bulunan hesaplari bloke ettigimiz birkag olay oldugunu séy-
leyebilirim. Yani, sadece birka¢ hesapta, istatistiklerimizi etkileyen biytk
miktarlarda para oldugunu distiniyoruz.

Benim soyleyeceklerim bu kadar.

Hepinize tesekkir ederim.
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iKINCi OTURUM
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Soru 1: Hiiseyin GULER (Savci, Bassavci Vekili, Antalya Cumhuriyet Bas
Savciligi)

Suclularin iadesinde “Hususilik” kurali noktasinda sorum olacak. isim
dnemli degil, bir sahsin ingiltere’den iadesi s6z konusu oldu. Ayni sahis
Antalya'da nitelikli dolandiricilikla yargilaniyormus. Antalya Agir Ceza Mah-
keme'mizde yakalama karari ¢ikmis. Sahis yurt icinde ve yurda girisinde
yakalanacak ve her celse yakalanma kararinin infazi bekleniyor. Bu sahsin
benzer su¢ nedeniyle istanbul'da da yargilaniyor ve istanbul mahkemeleri-
nin iade talebine istinaden Tirkiye'ye iade ediliyor. Sahsin iade edildiginden
Antalya Agir Ceza Mahkemesi de haberdar oluyor. sorum su, Tiirk vatanda-
st olan bu sahus, istanbul'da nitelikli dolandiricilik sucu nedeniyle tilkemize
iade edildi. Bu sahis istanbul da yargilandigi dosya ile ilgili ifade verdi. Tekrar
yurt disina cikmazsa yani Antalya'daki dava ile ilgili hicbir bir usal islemi ya-
pilamayacak midir? Bu sahis bir Tiirk vatandasi olarak, ingiltere'den hususilik
kural cercevesinde iade edildi ise, bu noktada bir siire var mi? Yani bu nok-
tada su kadar siirede ilgili kisinin yargilamaya konu isini bitirin, ingiltere’ye
gonderin gibi. Kendi vatandasimiz icin boyle bir kural var midir?

Diger sorum, sahis burada bulundugu siire icerisinde, Antalya Agir Ceza
Mahkemesi bu sahsin savunmasini almasi icin ne yapmasi gerekmektedir?
Sahis artik ingiltere’de de bulunmadigina gore tekrar bir iade islemi de ol-
mayacaktir. Antalya Mahkemesi’'nin ne yapmasi lazim?

Cevap 1: Salih BENLI (Tetkik Hakimi, Uluslararasi Hukuk ve Dis iliskiler
Genel Miidiirliigii, Adalet Bakanhgi)

Normalde hususilik kuralinda temel kavram, eger sahis istanbul'da isledigi
bir suctan dolayi iade edilmis ise istanbul'daki suctan dolayi yargilanir. Diger
tim mahkemelerdeki savciliklardaki sorusturmalar, kovusturmalar, ceza in-
fazlarina iliskin herhangi bir us(l islemi yapamazsiniz. Yaptiginiz zaman hu-
susilik ilkesine aykirilik olur. Bunun yaptirimi nedir derseniz diplomatik, siyasi
arenalarda bu husus giindeme getirilir. Ancak bu hususilik kuralina Suglula-
rin ladesine Dair Avrupa Sézlesmesi'nin 14. maddesi istisna tanimis. Birinci-
si ilgili Glkenin muvafakatinin talep edilmesidir. ikincisi ise Sézlesmenin 14.
maddesinin ingilizcesine baktigimizda “sahsin serbest kalmasini miiteakip”
diyor. Serbest kalmasini miteakip yani tahliyesinden itibaren (nihai karar
veya hiikiim degil) 45 guin icinde sahis tilkeden ¢cikmazsa, ingiltere’den Antal-
ya'daki suclardan yargilanabilmesi icin muvafakat talep edilmesi gerekmiyor.
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Birinci yontemde, sahsin ingiltere’den iade edilmedigi suclara iliskin ingil-
tere makamlarina muvafakat talebi iletilmesi gerekmektedir. Bu muvafakat
talepnamesi iade talepnamesi nasil dolduruluyorsa ayni sekilde dolduru-
lacaktir. lade talepnamesindeki ibarelere su ibareler eklenebilir: Sahsin su
tarihte istanbul’a iade edildigi anlasilmistir. Konuya iliskin sahsin mahkeme-
mizde de yargilanmasi icin muvafakat talep edilmektedir. Bu sekilde talep-
name sonlandirilabilir. ikincisi ise tahliye edildikten sonra sahis 45 giin ice-
risinde Tirkiye'den ¢cikmazsa 45. gliniin sonunda (ingiltere’den muvafakat
talep edilmeksizin) yargilanabilir. S6zlesmenin 14. maddesinde “final disc-
harge” ibaresi bulunmaktadir. Bu ibareye iliskin olarak hem aciklayici rapor-
lara baktigimizda, hem de Avrupali meslektaslarla goristigimuzde sahsin
tahliye edilmesi 45 giinlik stirenin uygulanmasi icin yeterlidir.

Acgiklama: Tahsin TASKIN (Tetkik Hakimi, Uluslararasi Hukuk ve Dis
iliskiler Genel Miidiirliigii, Adalet Bakanhg)

Hususilik prensibi geredince, (iade talebine konu olmayan bir sug icin)
muvafakatname istenmesine iliskin olarak web sayfamizda bilgiler yer al-
maktadir. Muvafakat istenmesine iliskin olarak 6zel bir talepname 6rnegi
hazirlayip onu da web sayfamiza koyduk. Normal iade talepnamesi kulla-
nilarak muvafakat istendiginde sanki yeniden iade isteniyormus gibi anla-
sihyor. Buna iliskin hatali talepnameler geldi, Savciliga iade etmek zorunda
kaldik.

Aciklama 2: Mustafa SABIT (Daire Baskani, Uluslararasi Hukuk ve Dis
iliskiler Genel Miidiirliigii, Adalet Bakanhgi)

Bir cimleye iliskin ekleme yapmak istiyorum serbest kalir tahliye deniyor.
Onun Turkgesi ¢cikma hakki oldugu halde seklinde anlamak gerekir, mesela
adli kontrol olur ¢cikamaz. Cikma hakki oldugu halde istedigi anda ¢ikabile-
cegi halde 45 gln icerisinde ¢ikmazsa seklinde aciklayabiliriz. 45 gun sire
Turk vatandaslari icin de gecerli, burada bir ayrim yok.

Soru 2: Abdiilkadir EKEN (Komiser Yardimcisi, interpol Dairesi Baskanlig,
igisleri Bakanligi)

Gecen yil Fransadaki bir PKK'li bir sahsin dosyasi ile ilgili Fransa
Buyukelciligi'ne gitmistik hukuk musaviri ile gériismek icin. Dosya inceler-
ken sahis hakkinda 1999 yilinda bir hapis cezasi verilmis, daha sonra da
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hakkinda 2011 yilinda Savcilik tarafindan yakalama muzekkeresi cikartiimis.
Bize hukuk misaviri, neden 12 yil sonra yakalama muzekkeresi cikartildigi-
ni sordu. Bu durumun hem zamanasimi sikintisina yol actigini, hem de bu
dosyanin ilgili adli takipgisi olunmadigi, ¢ciinki 12 yil sonra yakalama mu-
zekkere cikartildigi gibi bir distinceye yol actigini sdylemisti. Biz farkl tarih-
lerde muzekkere ¢ikartildigini soyledik ama dosyada olmadigi icin boyle bir
izlenim cikiyor. Oncelikle benim séylemek istedigim su, iade evrakinin icine
cikartilan tiim yakalama muzekkeresi, kronolojik olarak konmasi mumktn
mi? Savcihdin bu konunun takipcisi oldugunu, 2001°de ¢ikartilmis 2005'te
cikartilmis, Turk adli makamin takipgisi oldugunu gostermesi acisindan ko-
nulmasi mimkin madar? Bunu sormak istiyordum.

ikinci sorum bununla iade evraklarinda video resim kayitlarinin konulma-
st mimkln m{i? Bazi olaylarda yazisal olarak bir sayfada anlatacaginiz seyi
bir fotografla gosterebilirsiniz. Bunun yapilmasi miimkiin ma? Bir de sunu
sormak istiyordum. Miiltecililik konusunda da yani 404 tane terdr sucundan
ret talebi var. Bunlarin 119 tanesi miltecilik gerekgesi olusturuyor. Bu muil-
tecilik gerekgesi ise, bazi dosyalarda bizim tlkemizin cok gec talep ettigi, bu
zamana kadar suclularin cesitli sug sahibi oldugunu gormeliyiz sayilarla. Bu
kapsamda sahislar hakkinda tahkikat yapilirken ilgili Savcilik bu sahsin yurt
disinda en son cikis kaydi olup olmadigini ve yurt disi adresi olup olmadigi-
ni, niifus vatandaslk islerinden talep ediyor mu? Ediyorsa, ¢linkii bazi dos-
yalara ¢ok gec biilten c¢ikartilabiliyor. Aradan 20 yil gectikten sonra bilten
cikartiliyor. Bu siire zarfindan sahislar vatandaslik miiltecilik aldidi icin i¢ hu-
kuk boyutuna bakilmadan dosyalar miiltecilik zirhindan dolayi ret ediliyor.
Bunlar savciliklar tarafindan kontrol ediliyor mu? Bunu sormak istiyordum.

Cevap 2: Salih BENLI (Tetkik Hakimi, Uluslararasi Hukuk ve Dis iliskiler
Genel Miidiirliigii, Adalet Bakanligi)

ilk sorumuzla alakali olarak talepnamelerde tiim su tarihte yakalama ¢i-
kartildig, su tarihte su tarihte Yargitay tarafindan bozuldu, bizim talepna-
melerde genel olarak yakalama mizekkerelerinde Yargitay strecleri anlati-
hyor. Bu tiir sey olabilir. Su ana kadar boyle sizin bahsettiginiz olaydaki gibi
benim karsima gelmedi. On iki yil boyunca aranmis ve ciddi bir su¢sa, muh-
temelen terdr veya uyusturucu gibi bir suctur. Bu kadar ciddi bir ceza alinin-
ca yakalama emri ¢ikarilmamis. Zaten ¢ok degil infaz asamasinda normalde
konulabilir. Ustli islemlerin anlatiimasini istiyoruz biz dosyalarimizda.
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ikinci sorunuz, normalde suclularin iadesine yonelik. Avrupa Sézlesmesi
atif yaptigimizda (i¢ tane belge sayiyor. Sucun tasnifi, olay1 6zetleyen belge
diyebiliriz. Yani sugun vasiflandiriimasini gésteren belge. Biz sucun tasnifi ve
olayin 0zetini genelde iade talepnamesinde yapiyoruz. Kanun maddeleri ve
yakalama emri ve varsa adli makam tarafindan bunun haricindeki belgeler-
de konulabilir. Fakat bunda soyle bir sikinti cikabilecek. Mesela video kaydi-
ni koydugunuzda bunun terciimesi nasil olacak? ilgili sézlesme uyarinca biz
bunu diplomatik olarak evrakin hepsinin terclimeli olarak iletmek zorunda-
yiz. Benim aklima bu tiirlii bir mahsur geldi. Uciincii sorunuz ise UYAP'tan
ve Konsolosluk-Net sisteminden, giris cikisi haricinde, adli makamlarimizin
adres tespit etmeleri cok kolaydir. Fakat giris cikislarla ilgili aslinda savci-
liklar veya mahkemeler sunu veya bunu yapiyor diyemem. Savciliklar giris
cikislari bulunduklari Emniyet Genel Midurliigi’'nden de alabiliyorlar.

Acgiklama 1: Tahsin TASKIN (Tetkik Hakimi, Uluslararasi Hukuk ve Dis
lliskiler Genel Miidiirliigii, Adalet Bakanhgn)

Suclu iadesi siireci bir yargilamadir. Yetkili mahkeme iade konusunda bir
yargilama yapmaktadir. iade davasinda iadesi istenilen sanik, yasal haklari
cercevesinde savunma yapar, iade evrakini inceleyip orada yer alan bilgi-
leri veya delilleri cliritmeye calisir. Anglo Sakson tlkelerinde bu yargilama
daha derinlemesine yapilmaktadir. Bu nedenle, iade dosyasina olabildigin-
ce delilleri koymak lazim. Olay yerinin fotografi olabilir, bilirkisi raporu ola-
bilir, tanik beyani olabilir. ABD makamlari 6zellikle parmak izini, siphelinin
resmini, delilleri, hatta tanik beyani varsa yeminli olup olmadigini, hangi
makam huzurunda alindigini dahi bilmek istiyor.

Soru 3: Abdiilkadir EKEN (Komiser Yardimcisi, interpol Dairesi Baskanligi,
icisleri Bakanhdgi)

ilk Soruyla ilgili olarak bizim kendi Savciligimiz miizekkereyi 1999 yilinda
¢ikartmis, 2002 de ¢ikartmis dosyada yer almadidi icin, en son 2011 yilinda
yer aldigi i¢in yanhs bir anlasilma var karsi tarafta onu belirtmek istedim.
Bizde bir sikinti yok, ama dosyaya konmadigi icin onu belirtmek istemistim.
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Cevap 3 : Salih BENLI (Tetkik Hakimi, Uluslararasi Hukuk ve Dis iliskiler
Genel Miidiirliigii, Adalet Bakanhgi)

Normalde dosya bize geldiginde Savciliklarimizdan ve mahkemelerimiz-
den tiim dosyayi istemiyoruz. Yani tim dosyay! isteme gibi bir uygulama-
miz yok. iade talepnamesinde belli seyler yazilmis fakat biz su zamanlarda
yakalama karari ¢cikmis, biz bunlari da yazihm seklinde uygulamamiz yok.
Ancak evrakin iceriginde anlasiliyorsa 6rnegin Yargitay karari vardir. Daha
once dosya gelmis gitmis evveliyatinin oldugu anlasiliyor. Yani bu tir sey-
lerde bu eksikliklerin giderilmesini istiyoruz. Genelde bu gibi dosyalarda ek-
siklere miidahale ediyoruz.

Acgiklama : Harun MERT (Genel Mudiir Yardimaisi, Uluslararasi Hukuk
ve Dis iliskiler Genel Miidiirliigii, Adalet Bakanhgn)

Ben de bu konuda bir ekleme yapmak istiyorum. Aranan sahislarla ilgili
yakalama miuzekkereleri Jandarma veya Emniyet birimlerine gonderildigi
zaman ilgili sahsin bulundugu mahalle veya kdye gidiliyor. Muhtar ya da
sahsin yakinlari, kisi Fransa'da bulunuyor, su isyerinde calisiyor gibi bilgi
verebiliyorlar, giris cikis kayitlari her zaman saglkli olmuyor. Clinkii aranan
sahislar zaman zaman yasa disi yollardan yurt disina gikiyorlar. Biz emni-
yete sordugumuz zaman kayitlarda goziikmuyor diyor ama sahis bir sekil-
de gitmis. Dolayisiyla bu gibi kaydin her zaman arastiriimasinda gerek yok.
Savciliklardan bize geldigi zaman evraki Interpol Dairesine gonderdigimiz
zaman zannediyorum, ilgili Interpol Dairemiz ilgili kurumlarla irtibata geci-
yor. Giris cikis kayitlarina bakiyor. Yani cok ender sekilde bu tip eksikliklerin
oldugunu distintyorum.
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KAPANI$S KONUSMASI

Mehmet POLAT, (Genel Miidiir Yardimcisi, Uluslararasi Hukuk ve Dig
iliskiler Genel Miidiirliigii, Adalet Bakanlgi)

Kiymetli meslektaslar, saygideger konuklar,

iki glinliik bir seminer programini birlikte icra ettik. Hem Tiirkiye'den hem
yurt disindan gelen misafirlerimiz var. Meslektaslarimiz var sadece Hakim
Savcl arkadaslarimiz degil, konuyla ilgili Emniyet'ten ve diger birimlerden
de gelen katilimcilar var. Programin geneline soyle bir g6z attigimizda sis-
tematik olarak siralamada su husus benim dikkatimi cekti: Oncelikle olayin
genel bir konsepti, i¢ hukuka bakan yonu daha dogrusu genel gercevesi
cizildi. Genel cercevenin Uzerine yabanci ulkelerde durum nedir? Yabanci
Ulkelerle bizim bu noktadaki bakis agimiz nedir? Siralamada yabanci misa-
firlerimizin birinci glinlin sonunda ve ikinci giin 6gleden 6nceki program-
da, bu noktada kendilerine s6z hakki, sunum hakki verilmesinin sebebi, ge-
nel cerceveyle birlikte pesinden bizi daha cok ilgilendiren iliskimizin daha
yogun oldugu Ulkelerin temsilcilerin kendi Ulkelerindeki sistemleri ortak
durumu anlatmalariydi. Ogleden sonraki kisminda ise, genel olarak Ulusla-
rarasi Hukuk ve Dis iliskiler Genel Miidiirligiimiiz’deki arkadaslarimiz spe-
sifik olarak genel cerceveyi cizdi. Bizim iliskimizin yogun oldugu Ulkelerle
iliskimizin daha netlestirebilmek acisindan onlarin tecriibelerinden istifade
noktasinda bir veri aldik. Son olarak kendi durumumuzu genel ¢cerceve ola-
rak yabancilarla birlikte genel olarak degerlendirme firsati bulduk. Bu stireg
icinde acikcasi kendim de bu Genel Middrlikte calismama ragmen, yapi-
lan islemlerin hemen hemen tamamiyla ilgili, 6zellikle teror ve 6rgut suclar
bolimuyle spesifik olarak sorumlu olmama ragmen, ciddi anlamda istifa-
de ettigimi sdyleyebilirim. Bazi noktalarda bilgilerin genel bir 6zetlenmesi,
yabanci misafirlerimizin, Emniyet teskilatimizdan gelen meslektaslarimizin,
arkadaslarimizin ve 6zellikle de kirstiden gelen Hakim ve Savci arkadaslari-
mizin katkilan bizi simdiye kadar géremedigimiz konulari bir kez daha di-
siinmeye sevk etti. Bildigimiz konularin evet bu tarafi da var. Yeniden kritik
yapmaya sevk etti. Konu bazen ¢ok keyifli, bazen ayni seylerimi konusuyo-
ruz dedigimiz zamanlari biz de hissettik, belki sizler de hissetmisinizdir ama
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bu programin ¢ok iyi organize edildigini bu programda emegi gecen hem
TAEX ofisinin hem de ofisinde calisanlarin, hem de Bakanlikta calisanlarin
ciddi anlamda emek sarf ettiklerini biliyorum.

Hepinize geldiginiz icin ¢ok tesekkiir ederiz. Bilgilerinizi, deneyimlerinizi
bizimle paylastiniz. Bu deneyimleriniz, daha sonraki calismalarimizda bize
ciddi anlamda 151k tutacak. Gorev yerlerinize, evlerinize, ailelerinize déner-
ken yolunuz agik olsun diyoruz. Geldiginiz icin hepinize ¢ok tesekkir edi-
yoruz.

165



166



“Opening Remarks”

Dear Undersecretary, the distinguished section chiefs, members of
judiciary and our representatives of European Union. | would like to
welcome you to our seminar on cross-border organized crime and terror.
We will be holding a workshop here for two days. The first day is allocated
for the matters regarding terror and the second day is specifically for legal
assistance matters. The opening speech will be delivered by the European
Delegate Mr. Bera Svosga. | would like to invite him to the podium.
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Bera SVOSKA, (EU Delegation, Ankara)
“ COOPERATION BETWEEN EU AND TURKEY IN THE FIGHT AGAINST
TERRORISM”

Thank you very much, and it is a pleasure to be here.
Dear Undersecretary Erdem,

Dear colleagues,

Ladies and gentlemen,

It is a great pleasure for me to address this workshop organized by the
Ministry of Justice, with the support of the European Union on international
judicial cooperation in fighting transnational and terror crimes.

The EU and its member states strongly condemn all forms of terrorism
in Turkey, affecting Turkish interests, affecting European interests, in the
EU and at the global level. None of us is untouched. Terrorism is a global
scourge that requires concerted international cooperation to combat.
There can be no doubt that we are united in our determination to step up
our collaboration and effectiveness in preventing and fighting terrorism.
These objectives require mutual understanding and trust and a deepening
of the criminal justice and rule of law approach to counter terrorism.

Today’s workshop is important for precisely these reasons. It will take
our joint work further. Already now, the EU is actively working just as its
member states with Turkey combat terrorist threats we both face. First, there
is an active EU-Turkey counterterrorism dialogue; the last meeting was in
June 2012 in istanbul, and strong links between the EU counterterrorism
coordinator and the Turkish authorities. Second, EU member states regularly
discuss counterterrorism cooperation with Turkey, either bilaterally or in
multilateral fora, such as the Black Sea Economic Cooperation (BSEC). Third,
the vast majority of member states have formal agreements regulating
cooperation in the form of memorandums of understanding or security
and counterterrorism cooperation agreements. Fourth, judicial and
police liaison officers representing those EU member states most actively
engaged in counterterrorism are present in Ankara and istanbul focused on
operational cooperation. Fifth, EU member states are active in conducting
operations targeting the PKK as witnessed notably in the very recent past
in Belgium, France, Italy, Germany and the United Kingdom, to name just
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a few examples. Sixth, the EU and its member states are also active in
cooperating with Turkey in combating terrorism and associated criminal
activities via counterterrorism training and information exchange. Seventh,
a strategic cooperation agreement between Turkey and Europol feeds
Turkish expertise into Europol’s annual terrorism survey.

The elements | have just mentioned prove the point that cooperation
among us is not just a necessity but part of everyday reality. However there
remain obstacles to cooperation which need absolutely to be tackled. We
need Turkey to contribute to enhanced international and cross border
cooperation to combat terrorist financing, notably by adopting a law on
terrorist financing in line with the Financial Action Task Force’s requirements
to put in place a system for the rapid freezing of assets and to properly
define the crime of financing terrorism. The absence of Turkish legislation
on data protection continues to limit international police and judicial
cooperation including with Eurojust and prevents the conclusion of an
operational cooperation agreement with Europol.

A number of extradition requests relating to Turkish counterterrorism
efforts have received positive responses, but more needs to be done to
ensure that such requests respect EU and national legislation and court
decisions including with regard to political asylum. It is also important for
Turkey to address the call made by President Giil on the 1st of October
related to the application of anti-terror legislation in Turkey for a clear
distinction to be drawn between incitement to commit crimes and freedom
of expression.

And for Turkey’s anti terror legislation to be amended in order to address
the facts that currently it is only a terrorist offence if an action is directed
against the Turkish state or territory. This limits action that could be taken
to disrupt those planning attacks outside Turkey. The EU is ready to do
more. Financing projects and capacity building and the exchange of good
practice in the field of counter terrorism including to improve extradition.

Our meeting today is one such example. | would like to take this
opportunity to emphasize here that EU and its member states highly
appreciates Turkey’s action on counter terrorism in the international arena.
During Turkey'’s last stint in the UN’s Security Council, Turkey chaired the
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Council’s counter terrorism committee. Together with the US in New York
just over a year ago, Turkey launched the global counter terrorism forum
bringing together key countries in the global efforts to counter terrorism.
Not only the P5 and G8, but emerging powers and countries with particular
experience in terrorism.

The second ministerial meeting of the Global Counter Terrorism Forum
(GCTF) was hosted by Turkey in istanbul in June and the GCTF will next
month deliver a further ministerial a meeting of the coordination committee
and the launching in Abu Dhabi of an international Centre of Excellence
for countering violent extremism. The EU is proud to co-chair the GCTF
working group on the Horn of Africa with Turkey. Together, we hosted one
event in Tanzania this February and will do so again in the region in Addis
Ababa in February next year. We are working to bring together the efforts of
the key members of the International Community in addressing the threat
which faces all of us from this regrettably unstable region. In conclusion,
| would underline that the EU sees a fundamental link between security
and the stability of institutions and democracy. Experience demonstrates
that governance, the rule of law and functioning criminal justice system are
crucial and that the fight against terrorism has to take place in full respect
of human rights and democratic norms. Turkey has made wide ranging
efforts in this field and we look forward to further reforms demonstrating
the resolve in tackling all outstanding issues in the context of the work
on the new Constitution, the imminent finalization of technical work on a
fourth judicial reform package and the human rights action plan. Thank you
for your attention and | wish all of you a successful workshop.
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Birol ERDEM, (Undersecretary, the Ministry Justice)
“FIGHT AGAINST CROSS-BORDERORGANIZED CRIMEANDTERRORISM”

Esteemed Undersecretary from Delegation of the EU to Turkey,
distinguished experts, distinguished Prosecutors and Judges who
are countering terrorist crimes and organized crimes and conducting
investigations and prosecutions, valuable members of our Ministry and
other Ministries, | would like to welcome you all to this seminar, where
distinguished experts working in the fields of transnational organized
crime and terrorist crime will communicate their experience and opinions.

| would like to share our strong belief for this meeting to contribute to
facilitation of cooperation, exchange of information and experience and
raising awareness between judicial units involved in countering against
organized crime and terrorism and relevant institutions. As the international
law issues are highly comprehensive and their legal results are significant,
the Ministry of Justice, as the Central Authority, needs to work in close
cooperation with the judicial authorities as well as foreign countries and
international organizations.

In addition to identifying the problems and finding solutions, we are
encouraged to take new steps to conduct new activities and ensure
sustainability for increasing the standards of existing practices. Contrary
to well-appreciated activities such as commerce, culture and education,
criminal activity and the offender damage the interests of both the country
of origin and the state he/she lives in. Thus, countries try and follow the
crime and the offender with a view to jointly combating crimes and ensuring
criminal justice through legal cooperation in cross-border area.

As known, the “September 11" attack has proven that terrorism threat is
not confined to a specific region or a state, but it can lead to world-wide
results and impacts. The international mobility of terrorists, their possibility
of finding sources from different parts of the world, their making use of
advanced communication techniques such as internet have all shown that
combating against such threats needs a concerted international action
rather than national action.
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In order to ensure legal cooperation at the international level, bilateral
and multilateral agreements to which our country is a party have been
concluded andinternational tools and structures have been created for their
implementation. Agreements and institutional structures representing the
experience and common sense of humanity also create a common platform
to support beneficial incentives and to prevent the harmful ones.

Distinguished participants, as the Ministry of Justice, we are determined
to undertake responsibility to solve legal problems. In order to take steps
in a planned manner, we have prepared a project having national and
international components. Today, we are here to give a framework of the
scope and lay the foundation for cooperation with regard to the project.

When all components and relevant parties are taken into consideration,
with regard to the legal dimension the project is analysed under two parts
at the international level. These two main parts are firstly, the activities to
be followed within the framework of relations between our country and
international organizations; secondly the legal assistance activities with
other countries. We would like to state that this is among the priorities of
our Ministry. The necessary works will be conducted and followed diligently
and material and moral support will be provided. There is a need for close
contact with the EU members and institutions for conducting some of the
activities within the project. We believe that they will provide supportin the
same manner. | would like to extend my regards by reiterating that as the
Ministry of Justice, we will continue working on strengthening international
cooperation on fight against trans-national organized crime and terrorism
and wish for the success of this meeting.
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Mustafa SABIT, (Head of Department, The General Directorate of
International Law and Foreign Relations, Ministry of Justice)
“INTERNATIONAL JUDICIAL COOPERATION IN FIGHT AGAINT
TRANSNATIONAL AND TERRORIST CRIMES.”

| would like to talk briefly about the programme we participate in and the
project within the program and some details related to them. We are here as
a part of seminar activity. However the project we prepared includes various
elements. By conducting a workshop on 4-5th October with some of our
colleagues here, we tried to determine general contend and activities of the
project. | will summarize the titles related to report and action plan which
were prepared at the end of this workshop.

First of all, why we need such a project is evident. Particularly after
11th September there has been a new approach in international area, as
international organizations and including EU countries, all countries have
become more sensitive about terrorism and this paves the way for cooperation
for us. So we decided to make a project in terms of getting benefit from this
atmosphere of cooperation. We, as General Directorate of International Law,
considered this project under two pillars according to our area of duty. One of
them concerns our activities with international organizations and the other
concerns making the activities about our ongoing legal assistance more
effective. In October the workshop was divided into two groups and carried
on their studies. One group started working on international cooperation
and the other one started working on legal assistance.

| would like to summarize the suggestions which were prepared by the first
group under legal assistance title.

Developing our relation with international organizations is of first priority.
First of all, we would like to dovelop our relations with all organizations. In
this concept, Eurojust attaches a particular importance for us. Additionally,
there is Codexter which operates within Council of Europe as subcommittee.
There are many committees within UN working on terrorism. By being an
active country participating meetings with list of requests instead of just
participating in these mettings, we are targeting at enhancing our relations
with these organizations. We have received many requests asking for
collaboration to conduct projects. We would like to show more sincere and
close approach to these projects.
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Establishing a website was maybe the simplest of these suggestions. We
consider that it met one of the significant needs. We have launched this
website under the website of UHAMER (International Law Research Centre)
which was constructed under the General Directorate of International Law
and Foreign Relations. Tomorrow one of our colleaguesis going to talk about
what is in that web site. Initially, what is our legistation related to terrorism?
What are national and international legislations, judicial decisions, the
reports of international organizations and other countries and statistics?
This is a web site where all these mentioned is informations is published.

Although analysis of our terrorism legislation and its lacking side were
not the focus of our workshop two months ago, it was suggested that
there were deficiencies in 5 or 6 Articles of the Law. Then we informed the
General Directorate of Laws of this matter and the General Directorate of
Laws decided to conduct a study and to identify the deficiencies in our
legislation and to declare recommendations. In the same way, as General
Directorate of International Law and Foreign Relations, we decided to
carry out a comparative law workshop in order to compare the provisions
which would be brought by international conventions in this field to our
legislation.

We decided to prepare a prosecution procedures guideline so as to
help judicial authorities in terms of transnational crime and terrorism. At
this point, one of the studies of Council of Europe motivated us about this
issue. They drafted a prosecution procedure guideline on the basis of the
data gathered from the questionnaires prepared for the countries. This is
a comprehensive guideline concerning European countries. Firstly, we are
planning to have the guideline translated and conduct a study in order to
prepare prosecution procedure guideline within the framework of particular
judicial decisions of Turkey and our legislation with the participation of
relevant units and judicial authorities.

With the latest amendments, not only Anti Terror Law prosecutors but
also other prosecutors have something to do. Therefore, a need for training
about organized crimes becomes prominent. In this concept Turkish Justice
Academy has declared that they can designate training module covering
both transnational organized crimes and terrorism as service training and
pre-service training.
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In the past we worked on Roj and Med TV. We got success partially. Firstly,
what are the right moves which were done at this point? It attaches great
importance to identify these successful attempts and apply them needed.
Because terrorist media tends to infiltrate into other countries, it has been
resolved upon to hold strategy meetings with relevant units and to draft
reports with regard to the possible moves.

Today for the first time, we had a seminar related to using TAIEX
instruments in terms of transnational crime and terrorism, however also we
would like to invite experts not only to draft the guidelines and but also to
get contributions of the experts from Europe in our works. Today, each of
the title in this seminar has the capacity separately to be a main subject of
a seminar. Following this seminar, all of others will be conducted through
TAIEX instruments and the means of our Ministry.

Significance and needs of the issue require reflecting a more general
approach in this field and preparing more comprehensive projects. We
have reached to consensus with the General Directorate of European
Union that we will carry out activities related to transnational crime and
terrorism through European Union IPA Project. What is good at this point
is that European Union officials respond this issue favourably and promise
to provide us support. Of course the process of application and approval
for an IPA project takes 2 or 3 years. Until then we will carry on working on
the project by finding short term funds or utilizing available means of the
Ministry when we are stuck.

We are considering developing bilateral projects with other countries.
We can enhance relations with the other countries who are suffering from
transnational organized crimes and terrorism like us. We can exchange
information with these countries. | think UN might contribute to us in this
respect. We have started working so as to cooperate with Pakistan, Sudan
and Yemen in terrorism issue.

Lastly, | would like to talk about our need to draft a report which shows
Turkey’s situation related to combating against terrorism and which brings
a kind of legal approach to the issue. When we participate in international
meetings, we need reports which state what our legal arguments are in
terms of terrorism and which would constitute a basis to defend ourselves
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legally. Particularly, when we participated in Eurojust meetings, one of our
German colleagues noted that “PKK was included in the list of EU terrorists
list. However practitioners are not bound by these lists. Particularly, judges
and prosecutors’ personal ideas might be different in this point. ”

Therefore, we need to inform especially European judicial public opinion
of our judicial arguments somehow. Until now, our point of view regarding
foreign policies and our effort to talk about our profession have been
dependent on reports drawn by Ministry of Interior Affairs. Ministry of
Interior Affairs has accomplished great work. Also, we, as Ministry of Justice,
should draft a report including our judicial reviews. A report comprising
how the judgments related to PKK are evidenced and described in the face
of judicial decisions should be submitted Europe. Not only there are our
judgments but also there are many verdicts of imprisonment rendered
by European courts againts PKK. It will be useful to evaluate and analyze
them. Beyond enabling to persuade the public opinion, practically this
report is also necessary with regard to practical aspect. Such a report can
be attached to our extradition requests and they can be also benefited by
our courts while they give their decisions.

As you know, in the field of mutual legal assistance there is common
belief that mostly European countries respond to our extradition requests
negatively. There have been many extradition requests and there are lots
of refusals. The reasons of these refusals, first of all, should be categorized.
According to experiences we have obtained as practitioners in the courts
from the case files, it is observed that in some cases European countries
are right in their refusal decisions. Particularly, we have deficiencies in
describing our requests and events. However in some certain cases, some
countries refuse our requests due to political reasons. At least by means of
such a categorized report, we will have the opportunity to determine on
which basis we will negotiate with our European colleagues and see how
many of our requests are rightful. We would like to discuss these issues with
them in person and get their opinion.

In Eurojust there are 27 EU countries on the basis of mutual legal
assistance and it is possible to discuss many topics under the coordination
meetings. We are planning to host a meeting in 2013 with the participation
of 27 countries of Eurojust. We got affirmative responses. Also, Interpol is
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an important organization for us. We have problems with red notice. We
would like reach to a consensus regarding this matter. Tomorrow one of our
friends will have a presentation concerning this issue. In terms of terrorism,
we have drafted a special written request regarding criminal rogatory and
extradition. Our studies also regarding transnational organized crimes,
narcotics, human trafficking and similar issues are going on.

We have a project called mutual legal assistance on UYAP. In a short time,
our judicial authorities will be able access to all instruments of mutual legal
assistance through UYAP.

There is an Additional Protocol to European Convention on Mutual
Assistance in Criminal Matters. This Protocol covers new instruments
such as direct mutual legal assistance, transnational hot pursuit, joint
working teams including video conference. For example, if there is a crime
concerning four countries, the representatives from these four countries
form joint working groups and they can carry out prosecution in these four
countries by using aforementioned instrument. We are trying to get these
instruments incorporated into our legislation, which will provide us great
opportunity.

Likewise, if we conclude an agreement with Eurojust, our country will be
in the position where we can request meeting from Eurojust. We will be
able to get benefit from the means of Eurojust so as to follow-up the cases
before our courts and to provide contact with their colleagues there. For
example recently, delegations from Belgium requested to meet us about
one of the case in which a man was killed in Belgium. Upon this, two of
our colleagues went to Eurojust and when we met there, we observed that
many cases could be resolved.

As | mentioned before, we conduct our studies about transnational
crimes and terrorism on two pillars such as strengthening international and
bilateral cooperation and improving efficiency of legal assistance. Of course
thatis aliving project. We have done workshops and got some results. If new
activities are available as a result of the new workshop, by including them
to our project, we can carry on our studies whether by utilizing means of
Ministry or European Union or the Turkish Cooperation and Development
Agency, (TIKA), Funds of United Nations.

Thanks for your participation and concern.
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Yilmaz PARILTI, (Prosecuter, General Prosecutor’s Office of Court of
Cassation)
“DEFINITION OF ORGANIZED CRIME AND TERRORISM”

In my presentation on behalf of General Prosecutor’s Office of Court of
Cassation, | will try to focus on terrorism with an international overview and
review it generally by considering domestic law rather than the definitions.
As international terrorism poses a lot of discussions, it indicates that some
definitions are not valid all over the world.

I would like to start with organization.

Organized crime in international level is defined that It is a specific group
of people consented to cooperate intentionally for the sake of illegal
activities for a period of time and a type of offence which intends to get
great amount of profit in a shortest time possible by distributing the works
among the members and using mostly modern infrastructure system.
According to this definition, where it bears 5 characteristics out of 7, that
crime is an organized crime.

These are as follows:

1- A hierarchic organization in which there is distribution of work among
members who cooperate to obtain undue advantage

2- The advantage obtained from the offence
3- Continuation of criminal activity

4- A sanction system

5- Application of violence and threat

6- Being infiltrated to public and private sector

7- Laundering the illegally obtained money

According to our domestic law, on condition that five above mentioned
characteristics are available, it is possible to say that this is an organized
crime.

With regard to EU report, in order to accept the existence of a transnational
organized crime, there should be following features:

1- There should be more than two people,

2- Distribution of tasks,
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3- It should continue its operations in an uncertain long period of time,
4- Activities should be carried in a disciplined and controlled way,

5- Activities of important crimes,

6- They should operate internationally,

7- Application of suppression and violence,

8- Carrying out its activities through commercial means,

9- Money laundering,

10-They should have impact on politics, media, public administrations or
economy,

11- Intentions to obtain power and advantage.

According to this definition, any organization bearing 6 of these above
mentioned features is regarded as transnational organized crime.

Interms of organized crimes, although there are some similarities between
armed terrorist organizations with it, as they are a part of organized crimes,
there are also differences as well.

As to differences, the motives of terrorist activities are based on specific
political and ideological purpose. Terrorist organization intends to
manipulate ideological and political situation in a specific place by enforcing
violence. Criminal organizations do not act in line with common views
and beliefs however they aim at getting more in illegal and legal market.
Objectives of criminal organizations are rather to get benefit. It is observed
that criminal organizations generally deny the offences they committed,
conceal the crimes from the public and use this as an instrument to defend
themselves. It is important for them to have a positive image in the eyes of
public. In organized crimes, organizations do not intend to attract public
attention to themselves and their activities. Organized crimes certainly
have some common characteristics with armed terrorist organization.
Because basically, both of them are organized crimes.

If we take a glance at common features, we see that they are both
organized. They usually carry out their operations covertly and by means
of underground activities. There is a distribution of tasks in organized
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crimes and terrorist organizations. Although there are thousands of
terrorist sympathizers, the number of active member is very low and they
are more organized compared to organized criminal organizations. In both
of these criminal groups, group control is predominantly effective than
individuality. In both groups there are effective mechanisms to sustain
discipline. As everybody knows, a wrongdoer is punished accordingly
within the organization.

Let’s take a look at our domestic law:

In our criminal code, establishing an organization is governed in the
section of crimes against society and under Article 220 of Turkish Criminal
Code without defining organization, it is mentioned as establishing an
organization to commit crimes. These activities mostly are carried out to
subvert public and state order. People establish organizations to be more
powerful while commiting offences and then they commit these crimes.
Organized crimes are committed mostly to obtain benefits and do terrorist
activities. For example, in our criminal code although most of issues have
been defined, there is no reference definition on organization. Here there
is an intention not to make it available for organizations to take measures
and not to have any weak side on combat against them. Establishing a
criminal organization, undoubtedly, will give rise to disturbance in society
and disorder in public order. The law does not regard a simple union as an
organization but a strong one. Again according to our law, a member of
organization is defined as someone who establishes a criminal organization
and administrates itand commits crimes individually or with other members
on behalf of the organization and provides assistance to it. Gathering
intentionally in view of committing an offence constitutes a crime and then
all of their activities are considered to be contunial crime as well. Where
preparatory activities are punished to prevent a possible danger, this can
not be considered as attempting to commit a crime. Organized crimes and
attempts are mostly confused with each other. In participation to a crime,
offence or offences which are agreed upon by parties are clearly defined.
Upon committing the agreed offence, agreement comes to an end.
However, with regard to offences mentioned in Article 220 of the Turkish
Penal Code, the organizational link sustains. Also although procedures in
terms of participation to a crime do not apply before execution activities,
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in organized crimes, this offence is regarded to have been finalized.
Then, so as to differentiate organized crimes and ordinary participation,
continuance, having persons more than one, plurality, duration may be
listed. Concerning organized crimes, the rule of commitment is not applied
to ideal meeting condition laid down in article 44 of Turkish Penal Code.
If they commit a crime serving the purpose of organization, they will be
punished for establishing an organization and committing the offence
separately in line with consecutive rules.

The verdicts of Court of Cassation introduce some criteria in order to
approve existence of an organization.

1- The number of members must be at least 3,

2- There should be a hierarchic loose link between members rather than
abstract union,

3- Its existence should show continuity,
4- The number of its members,

5- Materials and other means should be available to commit the pur-
posed offence.

If above mentioned criteria are not available, when there are more than 3
persons, it makes it necessary to consider that the offence is committed in
collaboration.

In terms of armed terrorist organization, Court of Cassation evaluates the
offence whether it is aimed at disrupting unity and integrity of state and
whether organizational link between members is a threat.

So, in comparision of organized crimes, what kind of evaluation is applied
in comperative law?

According to Italian Penal Code, offence must be committed at least 5
people, then after considering the fact that organizations are strong, this
number was decreased to 3. While in some regions of Italy the felonies
againt person or property is considered only as organizational crime, the
Law of Toskono regards the existonce of organization with regard to the
feloines. In French Penal Code, there is not a minimum number. In some
of foreign Penal Codes there is not a mention of numbers. For instance, In
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Cuba, Romania there must be 3 or 4 people, in Argentina, Australia, Italy
there must be 4 people, in Brazil, Turkey, Nederland there must be 3 people.
According to Turkish Penal Code, it is possible for 3 or 4 people to form a
community by collaborating, so the number is very appropriate. Who can be
the offender? Anybody who has criminal capacity and responsibility can be
the offender. In order to finalize the offence, there should be an organization.
It is obvious that there will be a collaboration. We can say that establishing
an organization to commit a crime, participating to an established
organization and intentionally collaborating to commit an offence are
material elements of the offence. In terms of constitution of an offence, it
is not so important whether the purposed offence is committed or not. It
is not required for members to even hold meeting or to know each other.
The type of organization also does not matter. Continuity of organization
existence for a short time does not prevent the activity to be considered as
a crime. Article 220 of the Turkish Penal Code is a complementary provision
and when it regards establishment of organization with illegal purposes as
a crime, not the article 227 but the relevant article in line with the offence
is applied. What is the moral element of that offence? Moral element
of this offence is special intention. Offenders should come together in
view of committing an offence. They should intentionally and knowingly
display determination by forming a planned collaboration while showing
continuity with their ideology and activities. In theory, it is mentioned that
offence may be committed with a simple intention. As it is known, it is not
possible to commit an offence by negligence. People may commit offences
which are not specified againt whom, when or where committed. That’s
why, there should be direct intention, it is not possible to commit offence
without it.

In Article 220 of Turkish Penal Code, the main sanction of organized crime
is defined explicitly and if an armed terrorist organization is established
in order to commit the following crimes, armed terrorist organization is
accepted and all committed offences are regarded to be acts of terrorism:

« Disrupting unity and integrity of the State,
« Cooperation with enemy,

+ Inciting people to revolt against the State,
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« Obtaining advantage to carry out activities against interest of the
State,

+ Collecting soldiers against a foreign country,

« Making agreement to give damage to military institutions and act for
the benefit of enemy,

+ Breach of the Constitution,

+ Providing financial and material assistance to enemy State,

« Crime against legislative power,

«+ Plotting an assassination or physical attack against President,

+ Crime against Government,

« Armed rebellion against Government of the Republic of Turkey.

These organizations are punished under Article 314 of the Turkish Penal
Code. Where two or more persons make an agreement to commit the same
offences by using appropriate means, it will be the same offence mentioned
in Article 316 of the Turkish Penal Code. An exemption of not punishing
acts of preparations to attempt is deemed to be a crime.

While those who are not members of organization but aiding and
committing offences on behalf of organization will be punished as members,
with introduction of law no 6352, there will be reduction of punishment
for those who act on behalf of organization and aid it. Although the crime
which is committed on behalf of organization is required to be a crime under
criminal code, the aid to the organization does not need to be a crime under
law. For instance, any matter arising from civil law is also a crime of aiding
an organization. For instance, what are the security measures and remorse
in transferring materials, providing treatment if he is ill or giving food? If he
is convicted to imprisonment, security measures are imposed under Article
53 of the Turkish Penal Code. In some cases security measures depend
on judge’s discretion. However in organized crimes judges’ discretion is
excluded and it is mandatory to impose a measure pursuant to Article 58
of the Turkish Penal Code. In former Turkish Penal Code No. 765, there were
provisions providing impunity or reduction of the penalty imposed on those
who show remorse and disclose information that will lead to dissolution of
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organization. And also under Article 221 of the Turkish Penal Code there is
a similar requlation related to effective remorse. There is the same practice
in French and Belgium'’s law.

If we have a look at definitions of terrorism and terror we can say that,
it is an unlawful use of force and violence systematically, continuously
and in an organized way against persons or property to intimidate or
coerce a government, the civilian population, or any segment thereof,
in furtherance of political or social objectives. In Council of Europe
Convention on Terrorism, terrorism is defined as an act of forcing a society,
government and international institution to do something with unlawful
reasons or undermine basic Constitutional and economical structure of
an international institution or a country. Terrorist group is the name for
the groups which conduct terrorist activities. Terrorist generally refers to
member of a group which carries out terrorist activities.

Terrorism has always been not a local but a global threat throughout
human history. No matter what its purpose and strategy, it is not possible
to associate terrorist activities with law. Terrorist activities intending to kill
innocent people are crimes against humanity. Recently, by getting benefit
from opportunities of technology and open society, terrorist organizations
have transformed to a shape to carry on their activities more swiftly and in
small groups.Terrorismisincreasingly targeting at civilians. The link between
transnational organized groups and terrorist organizations has become
stronger. The finance of terrorist activities has been using unprecedented
legal and semilegal means.

There are requisite 5 criteria for the definition of terrorism in an
international system. These are acts of violence or threats of violence
conducted by terrorist organization. Commission of an activity by a single
person is not deemed to be terrorist act. Terrorism aims at invoking fear in
specific part of society or among the people regarded as enemy. Fear is not
a subsidiary element of terrorism but it is the main objective. As terrorism
has a political nature, it is optional. That's why terrorists attain their aims by
attracting attention to what they plot to convey. Although ultimate goal of
terrorism is to destroy its opponents, they mostly use terror to obliterate
resistance of their enemies to force them to concede to their wishes.

185



In our domestic law as itis known, according to Article 1 of AntiTerror-Law,
terror is defined as an act of distrusting pillars of our Republic mentioned
in the Constitution and destroying inseparable integrity of our state by
using force, violence and fear. This definition comprises more limited
issues than the one of Council of Europe and it aims to secure legal entity
of the state. It is more restricting, so it will be useful to remove or amend
it. Governing criminal texts is enough as French Justice System did. It will
be sufficient to mention what Articles 3 and 4 of Anti Terror Law include
as regards to crimes of terrorism. As everybody knows there has been a
great amount of international effort to eliminate terror. In this concept,
Conventions of United Nations and Council of Europe have entered into
force. The Conventions of United Nations on the Suppresion of Unlawful
Seizure of Aircraft, the Suppression of Acts of Nuclear Terrorism, the
Continential and Marine Shelf, Marking of Plastic Explosives, Prevention
of Terrorist Bombings, the Financing of Terrorism and the Suppression of
Nuclear Terrorism may be mentioned and concering Council of Europe, the
Convention on the Prevention of Terrorism of 2005 is referred.

A short review of terrorist activities in respect of our domestic law:

PKK, KONGRAGEL, KADEK, KCK are armed terrorist organizations
conducting fiercest terrorist activities in our country. PKK is plotting to
establish a state based on its ethnic origin in Turkey’s territory and it is a
common conclusion that they incite people to join its activities while
convincing them with the claims that Kurdish people are exploited and
their rights are limited. KADEK, KONGRAGEL which are other forms of PKK
have been registered in EU list of terrorist organizations and establishments
as terrorist organization in 2002. On 28 June 2007, TAK, KURDISTAN
OZGURLUK SAHINLERI which claimed the responsibility of some of PKK
terrorist activities were also added to the list. Apart from that, 8 members
of the organization were added to the narcotics smuggling list to which
sanctions are imposed by USA in line with Code of Determining Foreign
Narcotic Organization. Later on in February 2009, PEJAK which is a branch
of PKK in Iran was also included in the list in which there is TAK. PKK was
also recognized as a terrorist organization and it was added to some of
the countries national lists. According to Situation and Action Report of
European Union prepared by Europol, PKK is placed in separatist terrorist
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groups. It was underlined that, in order to ensure that it is recognized at
international level, they do not carry out any terrorist activity in any of
European countries. Moreover, it was further emphasised that terrorist
organization poses a threat for EU countries in terms of financing organized
crime and terrorism.

Armed terrorist organizations, organized crimes shutter public unity and
integrity of state so there are victims of terrorist activities in all segments of
society. However having a feeling of hopelessness and accepting terrorism
in their life as a punishment is not predestined matter of fate. | would like
to state that if we use justice effectively, we can protect rights of innocent
people.

Thank you.
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Murat GUNESTAS, (Police Major,Department of Cyber Crime/Turkish
National Police)
“CYBER TERRORISM”

| work for Department of Fight against Cyber Crime of General Turkish
National Police. | would like to talk about especially how it takes place in
terms of cyber crime and how it is used as an instrument for terrorism.

We have studies related to this issue in our terrorism department. | would
like to underline the need for cooperation about this issue. | will touch upon
some concepts in my presentation. | would like to categorize cyber crimes
and give you some examples about attacks from Turkey and around the
world. What kinds of organizations exist at national and international level
about cyber crimes? What kind of responses do we give to them? What are
our prosecution channels and which techniques do we mostly apply? What
challenges do we face? These are the issues which | am going to deal with.

Themotivatonincybercrimesare carried outas financial motivation, credit
card fraud, abuse of children, online gambling, attacks to communication
infrastructure, viruses and e-mail usage. It is possible to state that cyber
attacks are carried out especially by using harmful software in an organized
way. Why cyber is preferred? Because it provides great speed, security and
trust for the offenders of these attacks. That's why it is preferred. These
attacks are getting increased. We call application them on internet as cyber.
We define them as activities conducted on computer networks. We can
also consider cyber terrorism is a kind of attack which can not be launched
without computer networks and other electronic devices. | define this like
that in terms of concepts related to cyber crimes, can we fight against cyber
terrorism? Or can we prosecute and investigate it? | will not deal with these
issues. We cannot discuss these here. If there is a war plan by using cyber
terrorism, there are studies and review of NATO in this point. As the threat
is hidden, it is not that much easy to fight, as | mentioned before there are
difficulties to disclose it. Other difficulties are faced during prosecution
and investigation. This programme is important to refer to its root and its
capacity to go beyond countries. We will see the impact and reasons of this
issue on investigation and prosecution.
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If we give a simple example related to terrorists’ intention to use cyber
technology, they use all of network protocols. They use all of the providers
on the internet, They use web sites and social media soasto provocate
and motivate. They get benefit from these means to find new members.
They prefer it to reshape their organization. They mostly prefer encoded
networks due to security reasons. In one of the presentationin Italy, an Italian
delegation stated that DHKPC is one of the most competent organizations
to use crypto in this field. They also use this in relation to training. There
are some examples that the motivatons for economic instruments are
very good sources of money and it is well known fact that they use the
money which they get from credit card fraud to finance terrorism. We have
anticipation in this respect. They have been using these means for money
laundering. We have anticipation that the money abtained from cyber
crimes is directly transferred to terrorist activities. And this issue stands as a
threat in front of us.

Generally speaking, if we classify cyber attacks, passive attacks are
launched in order to scan systems and obtain information and particularly
dataabout what kind of systemis used. By considering the deficiencies of the
system they launch active attacks. By means of these passive attacks system
is evaluated. The systems are tapped and information is gathered. This can
be used to find a way to secret information. In terms of examples related
to active attacks, we can mention blocking access to system and service,
unauthorized access, using different people’s identity. Hacking a Facebook
account and obtaining information and changing the information there is
the simplest example for this attack. Moreover there are also active attacks
by placing themselves into someone’s communication network. Technically,
due to deficiencies in network protocols these attacks become possible.
These attacks are publicized in media and they create fear in society. And
after some special purposed harmful viruses are produced, they can be also
injected to infrastructure of important computers by means of a memory
cards. For instance one of the attacks was launched against a computer in
a nuclear power plant in Iran. How is unauthorized access done? Guessing
the password, launching mass of attacks, trying numbers from 1 to 1 million
and alphabet from a to z, it may be such an attack. It might be special
dictionary attack. Again other side’s weak part may be an advantage for
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the offender. As information systems are made out of software, and these
systems have some deficiencies. Until firms perform necessary updating
related to these problems, these attacks end up with success.

In literature the first terrorism motivated attack in the world was
launched against Sri Lanke Embassy by an organization called blacktiger
and by sending excessively lots of messages to the website, internet
e-mail system was collapsed. We can give Al-Qaida’s attacks against USA
as example and attacks against electricity cable and telephone stations in
USA may be other examples. In Turkey, these attacks are first targeted at
infiltrating into web based internet sites and blocking the access to these
sites. Hacking government’s web sites is another attack. PKK motivated
some organizations launch attacks in order to steal information and
publicize them in media. They issue fake IDs by using this information and
people or the civilians may be abused depending on the information they
have stolen. Active cyber terrorist groups in Turkey perform a wide range
of offences such as hacking Facebook profiles, blocking access, infiltrating
to systems and hacking them. In order to manage blocking the access,
there must be well-planned attack. For this purpose, they send special calls
through social media. How is hacking carried out? In fact offender may
check some infiltrating techniques on his own browser and they can pass
through others firewall but they leave behind some evidence depending
of system settings. Here the point is that is a direct access to data base and
hacking of information in an unauthorized way. In order to do that, it is
possible to find necessary equipment.

Allright, what happens during prosecution and investigation process? It is
possible to gather information from aforementioned systems. We establish
groups who will first respond the case. The studies have been conducted to
gather all kind of data and analyze it properly which will help to determine
all possible kinds of harm such as logs of firewall web server, type of the
attack and to ensure that the offender is found. Soon after the process of
collecting other evidence, the request for information starts. After that
there is exchange of information with many national and international
institutions. There need for witness reports. In short, the measures laid
down in Criminal Procedure Code are applied with the coordination of
other investigation and prosecution actors so as to identfy and arrest the
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offenders. Again who are actors of prosecution? We review expert report
at this level. Police officers, prosecutors, judge are the most important
actors at this level. In terms of prosecution and investigation we expect to
get more contribution from private sectors which provide public services.
Additionally we expect those who investigate and prosecute the case to be
adept at getting benefit from using technologies. We need to work on how
to be more rapid in this area. It is necessary to improve assistance between
countries and support organizations with multiparticipants. Cyber crimes
were included in the recent NATO operation. The number of organizations
which will be useful for investigation and prosecution and the capability
of those organizations should be increased. The digital crime centre which
was established by Interpol is a good example. A number of developing
countries are not sensitive enough to cyber crimes. It is good to involve
these into but it is important give proper training to the units there as
well. We know there are studies on this issue. Cyber crime centre of EU
is an important establishment. As these countries share similar features
of law, they cooperate without losing lots of time. Their investigation
and prosecution capabilities are faster and more effective in terms of
cooperation with each other but they need to get into contact with other
organizations related to international prosecutions. Thank you.
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ibrahim DEMIRTAS (Head of Department, General Directorate of
Criminal Records and Statistics, Ministry of Justice)
“TERROR STATISTICS OF TURKEY”

First of all, | would like to greet the distinguished delegation with respect.

By means of the latest constitutional amendment and change in the
institutional structure of High Council of Judges and Prosecutors, some
of our Ministry’s tasks were transferred to aforementioned institution and
Ministry of Justice has obtained the chances of sparing more time on justice
policies.

A judicial statistics should be developed in order to measure the service
provided to the civilians in view of enhancing the quality of Justice. In this
concept, we are planning to come together with other partners and have
some meetings to conduct a need analysis.

Unfortunately our performance in judicial statistics in Turkey is not at
level where it needs to be. Rather than proper statistical data, the data of
which variance level from the field is measured is needed based on benefit
analysis.

So what is the reason that gives rise to number of offences and offenders
and what forces to commit a crime? Field working should be carried out on
these issues and these workings should be reviewed by Criminal Statistics
Units and other partners.

In order for judicial records to be recorded properly, the definition made
in Hakkari and Edirne should be understood as the same and international
definitions should also be identical and should be interpreted in a similar
way.

We are thinking of preparing statistical data starting from the utmost
importance based on its level of importance. In this concept what are the
factors that give rise to murder in Turkey, death in traffic accidents, suicide,
organized crimes, and domestic violence occurred because of the these
offences? By determining the number of victims and details related to
the events occurred because of these offences, we are planning to make
analyses and syntheses with partners from Universities, Forensic Medicine,
Courts, Public Prosecutors’ Offices, Turkish National Police, Gendarmerie
and international justice associations if it is necessary.
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Our General Directorate publishes Book of Judicial Statistics annually.
We would like to publish this book as two different books such as Judicial
and Administrative Jurisdiction. Starting with the most significant subjects,
we would like to include international definitions, analyses and results of
them. We would like to get our partners’ ideas and support related to this
issue and to include them in the book. By means of this book, it is aimed
at providing assistance for our future plans by measuring judicial system

properly.

Unfortunately in terms of number of law and regulations, Turkey is one of
the countries which amend its regulations most. As regards to our country,
one of the reasons for that is the fact that our judicial statistics is developed
insufficiently. In this concept, we expect support from you dear partners.

Especially we would like to draw control lists while recording data urban
areas. In order to insert these into the system in a minimum level, there
should be some compulsory parts in UYAP and those the data should be
controlled by chief clerk or relevant judges or prosecutors and then the
person who controls will write his name and therefore proper input and
results will be obtained.

The statistics which we collect as General Directorate are classified under
the article titles laid down in offences and sentences mentioned in Penal
Code. One of our weakest parts is that we cannot collect statistics focused
on victims. Another problem is that measurement of inequality in the
workload of judges and prosecutors are not based on quality but quantity.
You need to spare large sums of time to qualified works. An inheritance
document file and terrorism crime file with hundreds of accuseds are
considered as one case one file. As a result of this one of our colleagues
exerts tremendous amount of effort and other exerts very little amount of
effort for a file and when considering judges and prosecutors assignments
and promotion, not only quantity of work but also some criteria such as
number of accuseds, claimants, victims should also be taken into account.

When we compare judges and prosecutors in Turkey with colleagues in
other countries, there is a huge difference in terms of workload. The most
important reason of this is that alternative mediation methods are not
applied outside the courts. While particularly conflicts between relatives,
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children, and parents are not to be taken to court but they are prosecuted
and a period of uncertainty starts and due to these simple disagreements
judges and prosecutors do not have enough time for serious cases. Also
when the data is registered in provincial institutions, necessary checks are
not carried out due to the workload and as a result of this proper statistics
cannot be obtained.

| don't have any special study on terrorism but according to my previous
studies on juvenile delinquency and family issues, we have observed that
particularly weak children are used by terrorist and criminal organizations.
Children get involve into crime by throwing stone to cars. Then they are
arrested and put into prison with people who have children but their birth
certificates are registered late. We have observed that they are affected by
these persons and persuaded to throw molotov cocktail and they become
addicted to heroin and then turn out to be suicide bomber and then they
threat all nation and they pose threat at both national and international
level. In this respect, | am of the opinion that terrorism should be analyzed
not only with its own elements but also all of other compounds. Because
we don't do this, we cannot fight against terrorism properly.

According to our study in previous months, Ministry of Health established
General Directorate of Health Researches and each hospital has its own
statistical unit. By monitoring all developments in Turkey and around
the world, they accomplished to decrease baby deaths ratio from 20
thousandths to 5 thousandths. The underlying reason behind this success
is healthy statistical data.

Those employees of Ministry of Health who register statistical data wrongly
get low amount of money from circulating capital and in the other way if
they register data correctly they get more money from circulating capital.
So if they collect healthy statistics, they can take healthier precautions
against illnesses. Therefore as the preventive medicine has advanced, the
system brings about success.

As protective justice has not improved in our judicial system, restorative
justice is not active in our penal system. Particularly as a result of application
of restorative justice in Canada, there is a decrease in juvenile delinquency,
unfortunately there is increase in Turkey.
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A Public Prosecutor working in juvenile office noted that when a child
who had 3 pages of criminal records of theft came to his office due to
commission of offences of theft, he asked the child what he had done with
the money as he saw that his clothes were very old and tattered and after
having a look at his arms he observed that the child was heroin addict and
when another minor criminal is examined closely, it has been found out
that he was being used by criminal organization.

Taking into account the mentioned experience without examining a crime
or an issue closely, it is impossible to get a result. We deal with the leaves
of trees as the Ministry of Justice. We need to get to the roots of tree. As it
is same in cancer, it is necessary to include all of cells to get rid of cancer. In
the same way, with regard to the fight against terrorism, the success ratio
will be much higher if we review statistics properly with the collaboration
of partners at least with the institutions which are as organized as a terrorist
organization.

It is possible to save these children who fell into traps of terrorism and
crimes by means of early intervention. We expect support from you partners
regarding this issue. The problem is so big. There is no guarantee that we
will not face these problems as we reside at justice lodging buildings. There
is always a risk of encountering terror problem any time and anywhere
around the world. As statistical institution, we are planning to review
each issue subject by subject and come to conclusions. In this respect,
although there is a criminal unit under the body of Istanbul University, we
haven't got any criminal research institution in international level. In terms
of preventing crimes and criminality, we, as Ministry of Justice, need to
conduct researches to find out the reasons that force to commit crime.

Thank you.
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1°" Day Morning, Questions & Answers

Question 1: Murat KIZIL (Public Prosecutor of Court Cassation)

| would like to ask a question related to cyber terrorism to dear Head
of Department from Turkish National Police. Cyber terrorism has been
voiced more frequently as the communication technology advanced. Of
course, in parallel with the technology, we can say that these crimes have
also increased. Cyber crimes are also crimes of terrorism in addition to
ordinary crimes. In terms of terrorism, in pursuing cyber crimes, how much
advancement have we accomplished since when? On which projects have
our institutions been working? In particular, apart from General Directorate
of Security, what precautions have been devised against terrorist activities
such as inciting to terrorism, making propaganda of terrorism, recruiting
new members, drawing up documents?

In addition to this, | would like to ask a second question. Most of our
colleagues here know that it is mentioned in our verdicts that activities are
carried out pursuant to orders coming from organization but we observe in
most of our files that, some print outs from a few organization’s web pages
are taken as evidence. Most of the time we have difficulty in correlating
these evidences with the facts. With which procedure is it possible to
correlate them concretely on event base?

Answer 1: Murat GUNESTAS (Turkish National Police, Head of Fight
againt Cyber Crime Department)

| work for Department of Fight against Cyber Crime in Turkish National
Police. In fact we are not the only unit responsible for cyber terrorism. We
carry on our fight in collaboration and coordination with our terrorism
department concerning the pursuit of the activities as possible. In terms
of open sources, we carry out investigations within the scope of our task
concerning the pursuit of the activities as possible. In other words, we
normally work on detecting threats coming from open sources. When
this is intercepted with terrorism, we have a cooperation infrastructure to
inform the relevant terrorism department about this. Apart from that, we
have international contact points and we can use them in terms of cyber
terrorism when necessary.
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If even if it concerns cyber terrorism, in terms of international contact
points, we participate in the workings carried out within scope of Council
of Europe in Cyber Crime Convention and we believe that international
cooperation is one of the important points during evidencing process. On
the other hand the approval process of this has not been done in Turkey, yet.
We think that it will make our job easier. These are actually what | would like
to tell about the scope of our department. Another important point about
evidencing is activities of judicial IT and there are many legal IT experts. |
think that judicial inspections conducted upon court judgments are one
of the elements to minimize the problem during evidencing process you
mentioned.

Question 2: D.Mehmet NARLI (Deputy Head of Terrorism Department of
Turkish National Security)

| am Deputy Head of Terrorism Department. | want to direct a question
to Public Prosecutor Yilmaz Parilti rather than comment on this issue. He
mentioned a few criteria to form an organization. It was really explanatory
information. We benefited a lot indeed. However there are two types such
as a establishing an organization to commit a crime and the other one is
terrorist organization. What is the criterion for terrorist organization? We
will be very pleased if you could give us more explanatory information as
what elements are taken into consideration.

Answer 2: Yilmaz PARILTI (Prosecuter, of Court of Cassation)

Under article 314 of Turkish Penal Code, only the organizations which
commit offences mentioned under 4th and 5th Section of Turkish Penal
Code in other words which commit the offences under article 302 and
so on are deemed to be terrorist organizations. It is not clear whether it
is an armed terrorist organization or an ordinary criminal organization as
terrorism is dealt with more comprehensively in EU Convention than in
our Anti Terror Law. For example, in terms offences committed against the
legal entity of state, Anti Terror Law mentions offences in Article 314, on
the other hand any terrorist attack against an international establishment
is considered as terrorism according to EU Terrorism Convention. Therefore,
it would be more comprehensive to define terrorism in Turkish Penal Code
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and make a distinction between armed organizations and other offences.
That'’s why terrorist attacks launched against a charity organization will be
deemed as ordinary offence according our domestic law. Because these
won't be the offences which are mentioned in Section 4 and 5. General
criteria apart from that, the offences defined in Article 314 in our domestic
law and offences in section 4 and 5 and organizations established to commit
the offences excluding offences of terrorism are all investigated in terms of
organized crimes.

What are the criteria for terrorist organizations? What elements should be
considered?

a) In the light of practices of 9th Criminal Chamber Court of Cassation,
there are some criteria sought:

In the serious facts intended to disrupt unity and integrity of the state and
separate some parts from the country, the purpose of the activities should
include:

Organizational link,

- Organic integrity throughout Turkey,

- It has the capacity of committing its objective,
- The number of members should be at least 3,

- Whether loose or not here should be a hierarchical link between mem-
bers,

- It should show continuity,

- The number of members and the materials they use should be avail-
able to commit offence,

b) For the international approval the followings should be available:

-Existance of a violence threat or violence activities carried out by an or-
ganized group,

-An objective to cause fear in a specific enemy group or in some parts of
the society,

- A plan to realize a political objective determined in the past,

- Depending on the message, making a selection and operating it,
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- By means of activities, trying to break resistance of enemy and force
them to accept some of their requests,

Question 3: Sinan GENGC, , (Rapporteur Judge, General Directorate of
Laws)

I would like to ask question to dear chief police officer. When we talk about
cyber crimes, the first thing that comes to my mind is about evidencing
problem. We face evidencing problems in terms of cyber crimes. | wonder
how much we are successful in evidencing. Is there anybody arrested due
to this kind of activities recently? | haven't heard but are we successful in
establishing connections between organizations and the people who
perform these activities? For instance when a public institution’s web
site is hacked, are offenders investigated whether they are member of an
organization? If it is investigated have got any success so far? Do we also
get positive results in practice?

Answer 3: Murat GUNESTAS (Turkish National Police, Head of Fight
againts Crimine Department)

The question has two aspects. One of them concerns particularly whether
hacking is proved or not and the evidence is collected or not. As the
offenders know very well this issue about hacking, they use some methods
to conceal their identity and they take refuge behind these methods.
However as to give an example for the hacked institution and an institution
that is thought to be hacked, they may communicate on social media
account like Facebook. If we get success in obtaining information about
the flow of information, we can prove it more effectively. The number of
unidentified crime is pretty high.

Compared to organized crimes, the most possible reason is that when
hacking is done not only one person is hacked. A lot of people maybe 1500
people are hacked at the same time. There are 1500 lawsuits in different
cities of Turkey. The number of investigations of the same offender has
been increasing. If the offender is identified in relation with the prosecution,
others related to same issue should be determined. Apart from that, it
is much easier to reach the evidence with individual hacking, because
most of the time an extraordinary technique is not used. Concealing his
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true identity is not only an issue encountered in social media account like
facebook but also it is encountered in e-mail accounts. It is also important
to have a good communication these with companies as well. For example,
our relation between law-enforcement officers, prosecutors, court house
and Microsoft is good and exchange of information works well. We need
to establish this relation with other institutions or companies, too. But they
have a very different attitude towards this issue. Especially, Twitter and
Google.

We had a meeting in a forum. In terms of respecting individual rights, they
are respectful and when a request is made they are insistent in transmitting
it to requested party as well. | mean, we asked this question to these
companies. It might be a very important fact and if you notify other party,
we may let him escape. This might be a suspect of a murder or a child abuser.
We asked a question as regards to the fact that you will make it difficult for
us if you inform everybody. They wanted it to be mentioned particularly
such as legal assistance and rogatory letters. They, in particular, stated that
they will try to sustain privacy if itis underlined. Another important problem
about sharing information is jurisdiction issue. The second problem might
be caused by political reasons. Establishing connections with organizations
requires evidencing and detailing. Evidences used here and those which
we obtain from individuals’own computers are very helpful. It is possible to
prove completely when all information is reported accurately; evidence is
secured properly and taken to court pursuant to procedures and principles.
There are examples concerning this issue.

This is also an answer to the question as to how we provide a support.
Many provincial units work jointly in judicial reviews. We provide great
amount of assistance to our terror departments in terms of judicial review.
We have regional laboratories established very carefully and qualified
personnel and the training continues advanced training.

Question 4: Hiiseyin SAHIN, (Judge of Sincan 5th Criminal Court of First
Instance)

I am judge of Sican 5th Criminal Court of First Instance. The predicament
in terms of getting an effective result and rendering a quick decision
in combating organized crimes is circulation of the case file between
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competent and authorized judges and | would like to ask my question by
telling one of the case as regards to who is going to render decision and
touching upon the continuity of offence. In organized crimes there are a lot
of places where offences are committed. However the case was initiated in
Polatl and the number of accused is high. Court in Polatli gives decision of
non-jurisdiction and transfers the case file to Sincan. Sincan Criminal Court
of First Instance distributed the files concerning all of the offences. They
distributed the files based on the places where offences are committed.
Relevant part of case file was sent to Golbasi, Kazan, Kizilcahamam where
there were members of organization. In fact the files concern these places.
The court sent its decision of non-jurisdiction to 220 different places. But,
the court did not render a decision about the file which stayed in Sincan.
So, which court is going to give final decision regarding the organization? If
one court suspends, the others are obliged to suspend the case. Therefore
it prolongs the process in rendering decision with regard to combating
organization. | will be pleased if you explain this issue.

Answer 4: Yilmaz PARILTI (Prosecutor of Court of Cassation )

This issue unfortunately has serious problems in practice. Same problems
were also observed. In terms of crimes of terror, on condition that existence
of a terrorist organization isn't determined by a decision of General Board
of Criminal Department and special court does not render the decision of
acquittal, there was a case law ordering decision of non-jurisdiction. Then,
General Board of Criminal Department dismissed this caselaw. After a
certain level as the trial continued for some time, the Board held that the
file could not be returned after giving a decision of acquittal in terms of
crimes of terror according to procedure, the ongoing prosecution should be
finalized. If the file is separated, it is against procedure. As an organization
carries on its operation, the crime will also continue, the judge where a
public case is initiated acted without jurisdiction. If there is crime of theft,
in another place organization commits a crime in different place and then
split the file is against procedure, as far as I'm concerned.

Aforementioned caselaw is as follows:

According to verdict no 2009/8-111-2010/38 dated 23/02/2010, General
Board of Criminal Department of Court of Cassation concluded that ‘If
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special courts give decision for the offence of establishing an organization,
it is compulsory to give decision of non jurisdiction due to the offence
which don't fall into scope of their jurisdiction

According to the verdict docket no 2011/1-200 and decision no 2011/263:
‘In a public lawsuit brought before the court assigned by the Article 250
of Code of Criminal Procedure, if the court gives decision of acquittal, it is
compulsory for the court to finalize the case and other crimes which are
intermediary offences and investigated by special courts as financial law
procedure requires’

Question 5 : Muhammet VAROL ( Cizre Chief Public Prosecutor)

I'm Cizre Chief Public Prosecutor. | want to ask a question to ibrahim
Demirtas who is Head of Department in General Directorate of Criminal
Records and Statistics. It is known that Turkey is combating against plague
of terror. It is fundamentally important to diminish the number of new
members in terminating or at least lessening the terrorism. We guess that
various Ministries and Public institutions carry on studies on this issue. |
think it is important to have accurate statistics related to terrorism in
determining on what level we need to conduct our studies and maintaining
a healthy strategy. | think that at least we have done this after 30 years of
struggle. Especially after encouraging the application of UYAP throughout
Turkey, do we have such an information on where most of terrorism
crimes are committed, which ages of people commit them and from which
social layer these people come from, which crimes are committed mostly
in a specific place. | want to learn this. If Ministry of Justice does not have
such information, | want to ask dear Head of Department whether Turkish
National Police or other units have this kind of statistics and | would like to
ask whether other public institutions requested statistical information from
our Ministry regarding terrorism in order to develop strategy and produce
a project. Thank you.

Answer 5:ibrahim DEMIRTAS (Head of Department, General Directorate
of Criminal Records and Statistics)

As you can understand from the name Criminal Records and Statistics, we
annually publish a book which contains statistics mostly criminal records.
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Every three months lists are sent from local courts and prosecution offices
and by this way we used to publish this book. However, there is information
as regards to where crimes of terrorism are committed in our database
called data pool found in IT Department. But as you have said, | and my
colleague have also other assignments to fulfill, so the support should come
from provincial institutions. They, in fact, deal with these issues. Therefore
we also need to develop policies and organize this.

As for the question about Turkish National Police we got into contact
with them. They have information just about the process until an action is
taken against them. In fact, we are obliged to send the result of each case
to them. Not sending the results occasionally run the risk of human rights
breaches. Because there is an issued arrest warrant against someone and
then there is the decision of acquittal. If the file is not closed, he faces risks
of getting deprived of his freedom. In this context, Turkish National Police
has no information regarding things happened after the case is brought
before the court. This is our weakest part. Altogether, we need to review
them and exchange our knowledge. We often receive various questions.
They are not in the form of analysis but only the numbers. As the numbers
are not formed alone and all information is not analyzed, we do not get
substantial advantage.

Explanation- Mustafa SABIT, (Head of Department, The General Di-
rectorate of International Law and Foreign Relations)

What | would like to talk is why we needed to include these terrorism
statistics into presentation. Especially, we would like to write a legal
report related to Turkey’s terrorism problem. These statistics should also
be available in this report. If we would like to tell something to European
public opinion, we need to support it with statistics. What are we going
to take into consideration in terrorism statistics? These statistics are found
in IT department and Criminal Records Department. How many lawsuits,
prosecutions were initiated? We have relevant statistics but under what
name and purpose are you going to put them into the report? What do
these statistics mean to us? What do they tell us? Which question do these
statistics answer? We deal with prosecutions and executions within the
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scope of our competence. How successful are we in prosecuting crimes of
terrorism? This question concerns legists and the answer for this is statistic.
In other words how long did cases last? How many people were brought
before the courts? How many people were acquitted? How many of them
were convicted? What did the Court of Cassation do about them? How
many times were they sent to the Court of Cassation? How many times
did the Court of Cassation reverse the decisions? How many lawsuits were
transferred to ECHR? How many infringement reverse decisions did ECHR
give? Which cases were transferred to ECHR? How many cases were resolved
or not by ECHR? Just one of the questions is how much are we successful
in cases of terrorism? In fact this directly concerns Ministry of Justice and
High Council of Judges and Prosecutors. Also apart from that there is the
issue of victims and this is very important for us. Because, members of
some organizations, their offenders in prisons and their hunger strikes are
discussed in European public opinion, but there is an issue of victims at
this point. | would like to deal with these victims. The number of deaths,
injured is known statistically but where are the victims? Victims are not
mentioned anywhere. These issues should also be taken into consideration
in terms of statistics. | would like you to express your opinion such as what
kind questions should be asked related to statistics and the answer for this
should be like this. If you have any contribution, we are ready to get your
idea.

Question 6: Siileyman KARACOL (A Judge from istanbul)

What | would like to learn is especially about the law amendment. What
kind of result do we have out of the law amendments related to terrorism
statistics in Turkey? Is there any study on this? For instance, law no 6352
has been enacted and the top limit for judicial control as regards to some
crimes has been increased. Judicial control is applied to crimes of terrorism
and any other crimes committed in the name of terrorism. What is its role
in terms of committing crime or does it have any effect on arrest? Is there
anything that has been changed? It has been four months but is the any
study on this subject? | would like to learn this.
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Answer 6:ibrahim DEMIRTAS (Head of Department, General Directorate

of Criminal Records and Statistics)

As | mentioned before, there isnt such an expert employed in our
institution. When General Directorate of Laws reguests to conduct such a
study, they ask from us statistics. They review this information with seniors
and scholars and altogether try to enact law. | am of the opinion that there
should be an expert carrying out analyses and an infrastructure should be
established to gather information properly.
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D. Mehmet NARLI, (Deputy Head of Department Police Chief, Counter-
Terrorism Department, Turkish National Police)
“COMBATING AGAINT THE FINANCING OF TERRORISM”

COMBATING THE FINANCING OF TERRORISM

In the syposium of “Combat against Cross-Border Organised Crime and
Terrorism”which took place between 28-29 November 2012, a presentation
was made regarding the financing of terrorism, by the Anti-Terror
Department.

Within the scope of combat againt financing of terrorism, these issues
were dealt with financial activities of the terrorist organizations, the
amendments in our national legislation regarding the combat againt the
financing of terrorism, the investigation process of financing terrorism and
coordination matters between partner units.

1.FINANCIAL ACTIVITIES OF THE TERRORIST
ORGANISATIONS

The financing of terrorism has a loop in itself. In the financing loop, there
are three main legs. The first one is the need for financing;

The terrorist organizations need financing in order to survive. They need
to provide subsistence, transportation, health services, communication for
their members, as well as ammunition, weapons and explosives. Also pre-
action needs and the process of propaganda need a lot of money.

The ways that they need to provide for the financing of these necessities
are various; such as, smuggling of weapons, cigarettes, petrol and drugs,
racketeering under the name of collecting taxes, kidnapping for ransom,
foundations in legal disguise, commercial enterprises and social activities.
They gain monetary advantages through these activities and fund raising.
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The obtained amount of money is included in the system through various
transactions into the organization. Among those, we can count; direct
usage of financial system, usage of alternative remittance systems and cash
couriers, transactions conducted via enterprises in legal disguise, internet,
telephone etc and such technological means.

The financial activities of terrorist organizations are being realised
through disorganised, confidential and prompt processes. It is hard but not
impossible to discover that the activities carried out within the process of
need of financing for the organization, the areas of provision for financing,
the process of transferring the financing, were actually carried out by the
terrorist organization.

Especially the PKK/KCK is obtaining a great deal of financing from our
country through its affiliates, as well as they get significant amounts
from the European countries. They are using Europe as a base for finance.
Considering the settlement of the terrorist organization in Europe with the
purpose of providing finance;

We observe that they get financial sources through the activities
conducted by those affiliates; European Kurdish Democratic Society
Coordination (CDK), European Kurdish Foundations Confederation
(KON-KURD), Kurdistan National Congress (KNK), International Kurdish
Businessmen Foundation (KARSAZ), Kurdish Red Crescent (HEYVA-SOR),
Kurdistan Islamic Community (CIK).

2. NATIONAL LEGISLATIONS

What really makes the combat against financing of terrorism in the
international context hard is that the lack of international legal sanctions
and the loopholes in the laws. Recently, we have made new amendments
in our domestic laws regarding the financing of terror and some new
institutions have been materialised. Considering our national legislations
regarding the financing of terrorism, we see that;

In our current legislation regarding the financing of terrorism, the Article
8 of the Anti-Terror Law is as follows: “Anybody who raises or provides
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funds, knowingly and willingly, for using in the crimes of terrorism partially
or wholly shall be sentenced as a member of the terrorist organization.”
Even though the fund is not used, the offender in the some way shall be
sentenced in the same way.

The term “fund” means that money or any property, right, assets, income
or interest which may have a value in money form, or any interest or value
obtained by conversion of those into each other.

The statement that appears in that article”... who raises or provides funds,
knowingly and willingly for usingin the crimes of terrorism,”causes problems
in investigations, because commiting a terrorist crime is misinterpreted as if
it is only understood as raising and providing funds, and thus it may not be
identified with the crime of financing terrorism.

Also, within the scope of combat against finacing of terrorism, the money
collected by the terrorist organizations in return for so-called receipts is
considered as an aid for provisions in cash or in kind, and an investigation
of prosecution about that person of being a member of the organization
is considered to be sufficient, and therefore any further action is not
conducted for the crime of financing terrorism.

It is considered to be necessary to reflect the spirits of the second
paragraph of Article 8 Paragraph 2 of the International Convention on
Prevention of Financing Terrorism, which states that : “The necessary
measures shall be taken, in compliance with the domestic laws, with the
purpose of confiscation of proceeds of crime and funds raised for being
used in committing such terror crimes”, and the Article 54 of the Turkish
Penal Code, bearing the title “Confiscation of Property’, and the Article
55 of the Turkish Penal Code, bearing the title “Confiscation of Revenues’,
onto the Article 8 of the Anti-Terror Law. Through this, we believe that, the
confiscation of the funds and incomes which are seized in the process of
investigation, at the end of the proceedings, will contribute to the effective
struggle with crime.
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COORDINATION

Within the scope of investigations carried out against the terrorist
organizations, investigation tools like technical tracking of communications
of organization members and also the analyses of obtained information,
documents and searches may not be a sufficient tool to prove that the
crime of financing was committed within the framework of the activities
of the terrorist organization. Even if the usage of the mentioned tools of
investigation is crucial, regarding the disorganised financing activities of
the terrorist organization, a sound obtainment of evidence is only possible
through a permanent collaboration between the judicial authorities,
MASAK and the Police Forces.

In particular, the “Protocol on Exchanging Information” signed with
the MASAK (The Council of Investigations of Financial Crimes) in 2011 is
a concrete example of this collaboration. As a result of collective studies
and efforts, important progress has been achieved in combating againt
financing of terrorism. It is out of question that there are countless benefits
in continuation of this collaboration. We would like to express our sincere
gratitude to the executives of our Ministry of Justice for holding this seminar.

Mikail UCAK, (Police Major, Department of Anti-Smuggling and
Organised Crime, Turkish National Police)
“THE ROLE OF POLICE IN FINANCIAL INVESTIGATIONS”

My name is Mikail Ucar. | am a chief police officer working at Turkish
National Police, Department of Anti-Smuggling and Organised Crimes,
Office of Combat againt Financial Crimes and Proceeds of Crime.

Today, | will give you a brief summary of our institution, our organization,
types of financial crimes and investigations regarding those crimes. First
of all, our Department of Anti-Smuggling and Organized Crimes, at the
center, you can see its organization on the screen; it has branch offices
which are under the body of three deputy head departments. Among
those branch offices, four of them are operational branches, while ten
others are supportive branches. As the TEM Head of Department stated,
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the Department of Anti Smuggling and Organized Crimes has operational
competence. As the branches in the provinces can conduct operations,
the branches in the center also can conduct operations or give support to
those operations. Our branch is the Branch of Combating Financial Crimes
and Proceeds of Crime. Our organization in the provinces has the Branches
of Combating Financial Crimes, Narcotic Crimes, Organized Crimes and
Smuggling. These exist only in Istanbul and Ankara. In other 80 cities, the
only branch is the Branch of Anti-Smuggling and Organised Crime. These
branches are in charge of all crimes in their areas of responsibility. As the
province organizations, our Branch Offices are directly responsible to the
Provincial General Directorates of Security as well as being responsible to
our Department, because of the task of coordination.

After a brief summary of our operating Branches, | would like to mention
the types of crimes that we- as the Department of Anti-Smuggling and
Organised Crime- are in charge of. At the same time, these offenses are
the ones that you are conducting their investigations or prosecutions.
We categorize the financial crimes under four titles. The first one is the
crimes of corruption which comprise public corporation fraud, bid rigging,
fraud during the discharge of contractual obligation, bribery, extortion,
embezzlement, undue benefit, smuggling and concealment. The second
title is the forgery crimes which comprise counterfeiting on money, forgery
in documents, counterfeiting seals and stamps, tax evasion, breaches of
intellectual property rights. The third title is the economic crimes which
comprise aggravated fraud, usury, fraudulent bankruptcy, affecting the
prices. These are the crimes that require judicial punishments and are
related to economic, commercial and industrial life in private laws. The
fourth title is the proceeds of crime and laundering offences which comprise
laundering assets obtained from crime and our duties regarding laundering
crime assets, identification, monitoring, search, seizure and confiscation of
proceeds of crime.

When we say why it is so important to combat with financial crimes, first
of all, there are some types of crimes which cause significant damages to
the state budget. Those crimes threaten the economic stability and security
and also deteriorate the balance of incomes among individuals. They lead
to social and political pollution. They cause unfair competition and pave
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the way for committing organized and individiual crimes. These crimes
lessen the trust to the state and state bodies. In this respect, these financial
crimes provide significant finance especially to terrorist crimes. As you can
understand from the previous presentations, combat against the financial
crimes pose a great importance in terms of eradicating the financial sources
of terrorism.

We can count the factors that affect the financial crimes as follows;
problem of supervision in public finance, broadness of legislation and lack of
knowledge of the responsible staff about this legislation, authority conflicts
between institutions, lack of coordination between bodies -although it
has been partly settled-, today negligence in using public sources, global
economic crisis and economic inequalities between individuals.

Considering the current situation, the collaboration between institutions
has largely developed. The best example of this is that today the Ministries
of Justice, Internal Affairs and Finance have gathered here in this hall for the
same purpose.

One of the most important difficulties of financial crime investigations is
that it has a broad legislation. It is unlike narcotic crimes. We are subject to
unlimited number of laws. Because each offences has a different definition
in our laws, the insufficient number of staff in both law enforcement forces
and other units, brings us as a grave problem. Each of the aforementioned
crimes requires distinct expertise. In practice, the same police officer
conducts the crime investigations related to all types of those crimes,
besides insufficient number of supervisors, and usually the respected
people in society commit those financial crimes, the non-deterrence of
punishments; these are the most remarkable problems we face. If we need
to give an example regarding the matter, a punishment that the person will
receive in return for a narcotic offense is different from an offense of usury
or bid rigging. Similarly, there may emerge some differences between
methods of investigations and durations of investigations. Because, as you
will agree, due to need of an expert examination, the period of collecting
evidence in financial offence investigations might usually take a long time.
Moreover, we face another problem in those financial crime investigations:
lack of the motivating factors for the staff.
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Generally, | would like to talk about a financial crime investigation. How
it begins, what we do, | want to touch briefly. When we find out about a
suspect, how do we take action?. We, as the law enforcement forces, get
informed about the case through these ways: instructions that come from
the Public Prosecutor’s Office regarding the suspect, denunciation, petitions
of complaints, ex officio applications made by the complainants and victims,
information obtained from the informers, open sources, notifications from
public bodies, from the facts, the other coincidental information that was
obtained from another investigation. The law states that “when a law
enforcement unit is notified about a suspect, it immediately notifies the
Public Prosecutor. However, we do not promptly inform that authority, but
instead, we carry out a preliminary study on the crime suspect, because
sometimes the obtained information may be short and meaningless. Firstly,
regarding the information of the crime, we make an inquiry in our digital
archives called POL-NET. Then the data obtained from other bodies within
the frameworks of the protocols KiK and EPDK and the research results
obtained from the open sources is subjected to a preliminary analyse and all
these info are combined and then an assessment is made. After deciding on
whether the informiation is believable, identifiable and it can be considered
to be a crime according to the law or not we inform the Public Prosecutor
and do what he/she tells us to do. At this stage, a decision of operation is
taken if the criminal suspicion is clear, there is concrete evidence, no new
study is required or in case it is delayed, this will cause a problem. On the
other hand, we are launching a planned operation in order to conduct a
detailed investigation regarding the crime and the suspect, and also in
order to collect sufficient evidence about the crime. These studies usually
take a long time of three months to one and a half year.

In financial investigations, generally, there are two types of investigation
methods, such as, open investigation and closed investigation. The open
investigation may not be used in a narcotic investigation but we often
resort to it in financial investigations. For example, before conducting an
operation in an institution or company, a search may be carried out with
the purpose of collecting evidence, the documents may be seized, and
following the examination of an expert, a full operation may be carried out.
It may be an open investigation depending on the type of the crime. Also
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we can use some exceptional investigation methods —so called in the Code
of Criminal Procedure- where we use all of the protection measures. These
studies are based on projects where we make use of an expert. Such a study
may take a time of three months to one and a half year, as mentioned before.

As a result of these studies, if exists, we are trying to find out all details
regarding the organizations of crime. To this end, what we are doing is
that collecting all evidence related to the suspicion of crime, uncovering
all actions related to crime, apprehending the suspects and taking their
testimonies in coordination with our Public Prosecutor and the expertise
reports, preparing summary of proceedings and bringing them to the
Court House. In this process, the public bodies that we are in contact and
that we exchange data are: General Directorate of Financial Administrations
of Ministry of Internal Affairs, Department of Inspectorate and General
Directorate of Treatment Services and General Directorate of Medicine
Pharmacy of Ministry of Health, and Financial Crimes Research Board of
Ministry of Finance. We have full collaboration with almost all public bodies.
In summary, this is the functioning of the investigations of financial crimes.
My peresentation has come to end.

Thank you for your attention.
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Ugur ERSOY, (Expert, The Financial Crimes Investigation Board,
Ministry of Finance)

“THE ROLE OF THE FINANCIAL CRIMES INVESTIGATION BOARD IN
FINANCIAL INVESTIGATIONS”

Dear judges and prosecutors and distinguished ministry representatives
and foreign guests, | great you all with respect. My name is Ugur ERSOY. |
have been working as financial crimes specialist at MASAK (Financial Crimes
Investigation Board). | have been working in this department since Combat
against Financing Terrorism Department was established in 2007.

In my presentation, | will deal with what is and is not MASAK as financial
intelligent unit in Turkey. Then | will add some more issues to the subjects
which our Deputy Head of Department of Combating Terrorism expressed
in detail about financing of terrorism. After that, | will touch upon some
information regarding legal aspects of financing terrorism. Following that,
| will talk about how a financial investigation is conducted, what kind of
techniques we use at MASAK, after that | will address various relevant
challenges and recommendations to problems. If time permits, | will talk
about example cases.

MASAK (Financial Crimes Investigation Board) was established in 1996
by the Law no 4208 and started its operations actively in 1997. In 2006
this law was amended and the Law no 5549 on Fight against Laundering
Proceedings of Crimes was introduced and responsibilities and objectives of
MASAK were reregulated again. MASAK which is directly linked to Ministry
of Finance is a main service unit working as an administrative entity. As to
our organizational structure, there are heads of departments linked to our
vice presidents and there are some working groups under these heads of
departments. Among these groups there is a group called Analysis and
Evaluation Group Concerning Financing of Terrorism in charge of the
inspections of financing of terrorism and also there is another examination
group conducting comprehensive there is a General Analysis and
Gathering Evidence and Analysis Group which try to find a way to a crime
by analyzing mass amount of data based on events. Additionally a Training
Group providing training to our own personnel, some obligator groups and
other public workers, and Foreign Relations Group which cooperates with
foreign countries and international groups such as FATF, Egmont etc., there
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is Group of Follow-Up Legislation and Coordination which carries out legal
regulations and monitors the works of Coordination Board of Combating
against Financial Crimes.Also there is Group of Obligator Supervision which
supervise and audits the obligator groups.

Concisely, MASAK acts as a medium between obligator groups which
are responsible for financial issues (consist of financial and nonfinancial
institution) and judicial authorities, law enforcement and intelligent units
in the area of fight against crimes.

When we pronounce Financial Intelligent Unit, it refers to an establishment
which, in terms of laundering of proceeds of crimes and financing of
terrorism, receives notifications of suspicious transactions and collects
data and analyzes the data and then if they come to a concrete conclusion
out of these analyses, they will distribute them to relevant departments.
In our Law no 5549, this issue is regulated and MASAK is appointed to
file criminal complaints through Public Prosecutor’s Offices. If there is
something concerning other public institutions or law enforcement offices
and if there is a need to make an extra study, they get the authorization to
request an extra inspection and research by conveying the issue to these
institutions. MASAK has the competence to not only to request information
and document from all of the public and private sector entities and real and
legal entities but also to request information and document from financial
intelligent units in foreign countries or respond the requests coming from
them. MASAK has responsibility in conducting studies and dealing with
international issues as a regulating and inspecting authority.

Basically, we can describe MASAK’s functions under two main titles: One
is preventive measures and the other is supressive measures. In terms of
preventive measures, in fact it calls to mind classic FIU (Financial Intelligent
Unit)’s responsibilities in other words tasks that are the founding bases
of MASAK. There are 25 different obligator groups. Work area of these
groups ranges from banks and other financial institutions, real estate
agencies, car dealers, courier companies, sport clubs, notaries to lawyers
and financial advisers including but limited to certain issues. We encourage
these working groups to know their customers well. | mean you should
know with whom you collaborate or whether they operate legally or they
intend to do something illegal. When you face anything extraordinary
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related to these issues, we motivate them to inform MASAK as a central
authority. We call this as reporting of suspicious transaction. These reports
function as nerve endings and all personnel working in these institutions
pass information to brain on behalf of MASAK whether their customers are
engaged in illegal acts or not. Our other function is to impose suppressive
measures. This issue is taken into consideration after a pre-evaluation. If
we need to conduct a more comprehensive research, we carry out studies
such as analysis, evaluation and examination. On condition that we come
across any offence as result of these studies or to be precise any symptom
of offence, we pass them to Public Prosecutor’s Office. As Mr. Durdu from
Department of Combat against Terrorism mentioned, we are in close
cooperation with police and intelligent units. We, for sure, pass our findings
to these unit and we also receive from them what they obtain. Moreover,
if our findings concern any of other public institutions we send them to
relevant authority accordingly. We inform Tax Inspections Institution if
there is tax evasion, if there is bank fraud we inform Banking Regulation and
Supervision Agency (BDDK), if there is an issue about smuggling, we inform
Ministry of Customs and Trade, if there is a breach of exchange regulations
we inform Undersecretariat of Treasury. All of the issues which we inspect
are also recorded to the database of MASAK.

MASAK has the duty intended for aforementioned obligatory groups
to make some amendments on the regulations and notifications related
to identification, risk management. There is the Coordination Board for
Combating Financial Crimes which is formed by senior managers from
public institutions and this Board which comes together every 6 month
determines a policy and takes some decisions.

MASAK is carrying out studies about FATF and Egmont Group. FATF
(Financial Action Task Force) is an organization which was established
in 1989 in G-7 summit and is composed of 34 member states and 2
international organizations. Turkey became a member to FATF in 1991.
FATF is well-known for 40 recommendations. Its task is to determine a
policy and develop standard related to laundering, financing of terrorism
and financing of nuclear weapons. Egmont Group which was established
in 1995 is an organization with 127 members. Turkey became a member to
this group in 1998. Main objective of it is to encourage countries to share
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information and documents so we can conceive this group as a pool which
was established to enable exchange of information. Within this concept, we
have signed memorandums of understanding with 35 countries up to now.
Also, it is possible to exchange information by means of a special e-mail
system on Egmont Security Web Site.

Notification of suspicious transactions from various responsible groups,
any matter that was reflected in a press, any institutional denuncitations
from Prosecutor’s Offices or public institutions, private denunciations
from individuals and companies or any financial denunciations coming
from various foreign financial intelligent institutions are our starting
points. We first of all have a pre-evaluation procedure concerning those
received denunciations. | mean we assess whether these denunciations
are serious or they have any indication of offence. We inspect these issues
by making a search in MASAK'’s database and in other sources and on the
condition that it is found to be serious enough to investigate then it is
taken into consideration. If there is no indication of offence, it is registered
into MASAK's database or if it concerns other unit, it is transferred there.
Evaluation means a more comprehensive assessment and analysis of the
issue. Specialists at MASAK consider the issue, collect some data, request
information from public institution or individuals, natural or legal persons,
if necessary information is requested from foreign sources and then it is
aimed at finding a link between criminal activities and financial activities.
And as a result of this, if there is a strong suspicion, the case is transferred to
Prosecutor’s Office or relevant authorities, police forces and intelligent units
as a criminal complaint. Until now there have been 10 files of person about
whom there are criminal complaints drafted by MASAK. We dispatch them
to relevant units, As | mentioned before we are in close cooperation and
exchange information with Turkish National Security, National Intelligent
Service, General Command of Gendarmerie, Public Prosecutor’s Offices and
Courts.

If a terrorist organization exists in the same way, financing is so necessary
forits survival. Financial support is indispensable for a terrorist organization
to carry on its operation. Without money you can not even go out and if you
go out, you leave behind a trace. This information is important in following-
up offenders and evidencing as a result of a financial investigation.
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The outputs of Turkish National Police are really pleasing and positive
developments. This is the sign that when we include financial aspects in the
investigations then we can get positive results. In short, there are two sides
of medallion, combating against terrorism cannot be performed without
fighting against financing terrorism.

Financing ofterrorismisanactof transferring funds which are collected out
of legal or illegal activities. As mentioned before, the terrorist organizations
have a financing cycle. In short, financing of terrorism includes incomes,
expenses and activities of transferring these incomes to the expenses.
Why do terrorist organizations need fund or where do they spend money
on? There are two types of spending. The biggest amount is spent on
terrorist organizations general needs and small amount is directly spent on
terrorist activities. In other words this is the tip of the iceberg. However, in
order for organization to survive, there are also some expenditure which
are generally overlooked in this calculation such as expenditure related
to training, travel, communication, propaganda, bribe, support given to
members, preparation of operations. For instance when there is a bomb
attack on a police station, the power that supports terrorism is sought, in
other words not regular terrorist activities but the offenders, who normally
finance it, are focused on. This problem stems from our law which does not
conform to our needs. But there is a problem related to interpretation of
our law. But as far as we concern, this problem can be overcome. When we
talk about financing terrorism, those who finance the activities of terrorist
organization are to be called financer and there should be operations in this
concept. Terrorist organization has both legal and illegal activities. When
we review activities of funds, it is observed that legal financial systems
(bank transactions) are commonly applied. Particularly in international
money transfers, cash money couriers are mostly preferred by terrorist
organizations. Alternative money transfer methods are also used such as
front companies, non-profit organizations and various payment systems.

There are international regulations related to financing of terrorism: UN
Convention on Prevention of Financing Terrorism and Additional Potocols,
Security Council Resolutions, FATF recommendations, EU Directives, Warsaw
Convention of Council of Europe, various Regulations of World Bank and
IMF are some of them. In our national legislation in terms of financing of

218



terrorism, there are Anti-Terror Law, Turkish Penal Code, Turkish Criminal
Procedure Code and Law no 5549 and some of MASAK’s regulations and
bylaws.

In our Anti-Terror Law, there is a definition of terrorism. Crimes and
objectives of terrorism are stated in detail such as what are these crimes,
for which objectives they are formed, which conditions are necessary for
its existence. When we look at the definition of financing of terrorism,
anyone who intentionally or unintentionally partly or completely provides
funds for terrorism or collects money for terrorism shall be sentenced as
a member of terrorist organization. Here the fund refers to any kinds of
material, right, receivable, proceed and interest and value obtained out of
these. Any person might be financer of terrorism not only the members
of the organization. According to Article 220 of Turkish Penal Code, any
person who is not included in organization hierarchy may commit the
offence of assisting the organization. Another point | want to mention is
that any person who is a ring of the chain should be defined as an offender.
In fact in terms of financing of terrorism, it is not that simple, there are city,
district, and street representatives in view of conducting these activities.
There are a large amount of segments of groups which transfer funds to
provide support for organizations’ expenditure. Every group, without
doubt, shall be defined as financer of terrorism. There might be some who
commit not knowingly and willingly commit these offences; these people
may collect donations without knowing the fact that they are transferred
to organization but it does not mean the chain will be broken due to these
members. The subject of the offence is fund, that’s to say the only subject
is not money, but all kinds of material with economic value are considered
in the concept of financing of terrorism. Material element of offence is
collecting and providing funds. Collecting means transferring funds from
another person to the organization and providing means transferring funds
from his own sources to the organization. In terms of moral element, there
is general intention by referring knowingly and willingly committing an
offence. Negligence and intention is notincluded in the offence of financing
terrorism.
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The explanation is not clearly stated when we talk about the crime of
transferring funds obtained from legal or illegal proceedings and using
these funds in view of committing crimes of terrorism. Is it possible for
transferring funds to organization or all kinds of transfers to members to
be considered in this concept? Or aids to sympathizers of organization
are in this concept? As far as I'm concerned these expenses are necessary
to survival of the organizations’ operations so in the same way financing
them shall constitute financing of terrorism offence. Pursuant to Article 314
of Turkish Penal Code and Article 3 of Anti-Terrori Law, there are relevant
provisions and all expenses of travels, propaganda which are aimed at
forming and sustaining an organization shall be applied in this concept
under Article 314.

The offences of aiding to the organization and financing it are usually
confused. There was only an offence of aiding to the organization, and
then there is now financing of terrorism. What is the difference? Where do
these offences differ from each other? There are three different definitions
of crime in terms of aiding to the organization under Turkish Law. When we
consider broadly, one of them is the offence of financing terrorism (Anti
Terror Law Article 8), and the second one is providing weapon (Article 315
Turksih Penal Code) and the third offence is aiding to the organization in a
more general sense (Article 220/7 Turkish Penal Code). There is a difference
between those 3 offences in terms of the subjects.

As mentioned before, as the term fund is described broadly, when
anything that has an economical and monetary value is transferred to
organization, it should be considered as financing of terrorism. Therefore,
financing of terrorism is an offence with more special nature and it should
be the first article to apply. If a weapon is the subject of a crime, there
is an act of providing weapon. If subject deals with anything other then
fund or weapon, for instance where it is about an aid such as informing the
organization, providing shelter, which cannot be measured with money the
crime of aiding organization is mentioned. This issue is usually confused.
Because of old habits, all cases are initiated for the offence of aiding to an
organization. There are not lots of lawsuits brought for financing terrorism.
| believe that focusing on this point will raise the awareness.
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When we take a look at the punishment for the offence, as it is mentioned
that they shall be punished as members of organization, it is understood
that with 5-10 years of increase this would be 7,5-15 years. As regards to
legal person’s responsibility, there are security measures laid down in
Article 60 of Turkish Penal Code. They are about nullifying and confiscating
of operational license and administrative fine which is mentioned in Article
43/A of Law of Misdemeanour is also applied. This is commonly unknown.
It is possible to enforce an administrative fine from 10.000 to 2.000.000
TL if some offences which are mentioned such as money laundering and
financing of terrorism are committed within that legal person’s activities. In
terms of financing of terrorism there is no reference related to confiscating
under Article 8 Anti-Terror Law and in its preamble this issue is mentioned.
In Article 55 of Turkish Penal Code where confiscation of incomes is defined,
there is a mention of material gain which is provided to commita crime. It is
evident that this issue is to be taken into consideration within the concept
of financing of terrorism. Therefore we would like our dear legal authorities
to be sensitive towards confiscation and implementing this article more
carefully. Because thereis animpression that the case is finalised by arresting
the offender. In terms of organized crimes, individuals are temporal, when
one is arrested, someone be replaced in his place but the activity keeps
going on. Therefore, if we fight against financial aspect of organization, we
can confiscate assets of criminal organization and by this way that crime
will be eradicated completely. On the other hand, there would be new
members in charge of doing same things in the place of those arrested and
it will be impossible to prevent this crime.

Lapse of time for financing of terrorism is 15 years, for punishment 20
years, for confiscation it is 20 years. Under Article 128 of Criminal Code
of Procedure seizure decision may be rendered. And in addition to this,
pursuant to Article 17 of Law No 5549, Public Prosecutor may also render
seizure decision in case of any delays giving rise to inconvenience. That is
an opportunity created by Law no 5549. Technique and methods of private
investigation are governed by Article 10 of Anti-Terror Law. And there is
also something that | need to mention that under Article 18 of Law no
5549, as regards to indictment which is drafted as a result of prosecution
against crimes of money laundering and financing of terrorism or courts’
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decisions that there is no need to prosecute or their seizure decisions shall
be sent to MASAK. This situation is very important in collecting statistics,
getting a common judicial opinion and we can also have some objections
and additions. Therefore | would like to mention that we will be pleased to
receive such documents by implementing this article.

How do we investigate the offence of financing of terrorism? It depends
on the subject and we conduct our investigation by asking some data from
banks, financial institution, registers of persons and tax records, registers
related to partnership of a company, real estate purchase and sale, good
and service purchase and sale, motor vehicle purchase and sale, registers
of social security and employment, foreign trade, registers of vessels, civil
aviation, judicial records, entrance and exit registers.

In general we have three steps in our investigations. At first, we determine
whom we are going to investigate and secondly we monitor their financial
profile. In other words by creating a kind of financial biography of the
person, we review in which year where he worked, what kind of companies
he established, what kind of financial activities he performed, how much
he earned from what kind of trade. Where there is an imbalance between
his earnings and fortune, this situation will undoubtedly create suspicion.
However, it is our job to do prove this suspicion. If there is such a suspicion
of animbalance in the countries such as USA, itis not the state that needs to
prove it butitis the suspect who needs to prove hisinnocence. On condition
that he can not prove his innocence, he will be convicted as offender. In our
country, itis our responsibility to find casual connection. After we determine
persons and create their financial profile, in the third step by monitoring all
available registers, we investigate whether all his possible connections and
partners have a link to terrorism. Because the suspect may not have a direct
link to terrorist organization himself. Organizations generally use those
whose judicial records are clear. However, his relatives, company partners,
those who are employed at his partners’ office, his colleagues, those with
whom he sells and purchases goods and those with whom banks transfers
are performed are particularly important. To whom he performs bank
transactions such as EFT, SWIFT and from whom he receives money, who
pays in his account is also very critical. If aforementioned people and NGOs,
institutions have a link to terrorism, it creates a strong suspicion in our
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mind. We investigate further and more deeply. We keep track of money’s
journey by considering four basic elements: Person, date, place, amount.
For instance the person receives money in his account and he buys a real
estate with that. We investigate from whom he receives and to whom he
gives money and whether the costs correspond with others. We keep track
how much money he transferred or he withdrew, where he transferred
money and where the money is withdrawn.

It is important to raise awareness in terms of financing terrorism as it
is separate and private offence. Cases should be opened under Article 8
of Anti-Terror Law. The file is separated in line with Article 8 of Anti-Terror
Law and as dear Deputy Head from Turkish National Police mentioned
the case shoud be distinguished but the same Prosecutor should conduct
the case. Because sometimes High Criminal Courts try money laundering
cases at first and the crimes of laundering are tried by Criminal Court of
First Instance and by this way the effectiveness might be diminished. Cases
should be prosecuted by the same prosecutor though as a matter of the
fact that this is a different case, awareness should be raised as well by
trying the case in a different file or by giving different number to it. Cases
of terrorism should be investigated by considering its financial aspects.
Moreover, anybody who has a link with terrorism should be determined.
This is a challenging issue. Especially, when we are informed that there is
a suspicious transaction, banks and other institutions state that it will be
easier for them if they have a list of terrorists. This is a significant point as
they cannot understand whether their customer is a terrorist or not so it
becomes more difficult to inform us about these transactions.

Fighting against financing of terrorism is not limited to cities; it should
be performed nationally and internationally. Judicial rogatory should be
operated actively. As we have not got the Law of Protection of Personal
Data, we have difficulty especially in obtaining bill of accounts belonging
to terrorists. But it is available through judicial rogatory. If there is a link
countries, judicial rogatory should be used for sure. Seizure and confiscation
should be applied actively and then offenders will be bound hand and foot.
It is important to improve cooperation between institutions. Joint studies
should be conducted between law enforcement, judicial authorities,
intelligence units, MASAK and private sector.
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Working groups should be formed between relevant authorities to
conduct large scale operations and prosecutions for disclosing financial
structure of terrorist organization. I kindly ask from our valuable prosecutors
to request data from MASAK during a large scale prosecution. As | have
mentioned before it is really important to send a copy of indictment,
judgment and decisions of seizure to our Department. It will make our
work easier if we are informed about backgrounds of the case by sending
us prosecution file or a summary of proceedings or a copy of indictment.
Also, specialized courts and Prosecutor’s Offices should be established for
the financial offenses such as money laundering and financing of terrorism.
This issue requires an expertise in terms of prosecution. Therefore it is of
great importance to establish Prosecutor’s Offices and Courts for trying
financial crimes. Prosecutors may get benefit from expertise of relevant
institutions. For example; if the case is about bank fraud, they can request
an auditor from Banking Regulation and Supervision Agency (BDDK). As
regards to tax evasion, they may request an inspector from The Presidency
of Tax Inspection Board. Moreover, in terms of smuggling they may request
customs and trade investigators. The revelvant personel from institutions
such has Capital Markets Board, Undersecretariat of Treasury, Social Security
Institution maybe included in the investsgations within the scope of their
competence. In other words, there may be request depending on what they
are investigating. Even though it is not related with the offense of financing
of terrorism or money laundering, as they have general information on
financial issues, it will be more useful to get expert support on the issues
within their compedence.

Finally as | mentioned before, the challenging workload to prove charges
in view of finding a link with offences which has been voiced for many years
can be reversed. | wish there was such a regulation in terms of financing of
terrorism and money laundering, our work would be simpler. On the other
hand, it is sometimes almost impossible to establish the casual connection
with offences for our side.

Thanks for your attention.
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Grezegorz SZCZUCINSKI, (Expert, National Intelligence Organisation-
Poland)
“COMBATING THE FINANCING OF TERRORISM IN POLAND”

I would like to welcome all the distinguished participants and express my
gratitude for beinginvited to participate in this conference. Let me introduce
myself. My name is Grzegorz Szczucinski. | am senior expert at the Polish
Financial Intelligence Unit. | work in the analytical unit where | investigate
financial transactions related to money laundering and terrorist financing.
| would like to present you how we as the Polish Financial Intelligence Unit
participate in combating terrorist financing in Poland. Before | can show
you my presentation, | can tell you something else about us.

Now I know that we are similar to MASAK, we are also part of the Ministry of
Finance. We are a department at the Ministry of Finance. Formally speaking,
the authority in Poland responsible for combating terrorist financing and
money laundering is General Inspector of Financial Information who is
an Undersecretary of State in the Ministry of Finance. But of course, and
he supervises our department. So the Financial Inspection Unit is the
General Inspector. Ok. Here we go. So Financial Intelligence Unit in Poland
is the General Inspector of the Financial Information plus Department.
However, everything we do and the actions we take, we take in the name
of the General Inspector of the Financial Information. As | said, we are an
administrative type of the FIU (Financial Intelligence Unit).

Our major activities include collecting, analysing and disseminating
information about suspicious transactions related to money laundering
and terrorist financing. We disseminate them to Public Prosecutors, law
enforcement agencies, tax administration and other bodies. We have
no police type of powers. We cannot conduct interrogations or conduct
searches.We cannot tap conversations or we cannot use undercover agents.
We base our activities on documents from various sources which are similar
to those that MASAK has access to. Mostly they are reporting entities from
financial and non-financial sectors. So, our major role in combating terrorist
financing is to collect information about suspicious transactions and to
disseminate them to law enforcement and intelligence services. Because of
the nature of terrorist financing, as | said we cannot conduct investigations,
that is the responsibility of law enforcement and intelligence services.
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Now you can see the organisational chart of our department. As | said, at
the top we have the General Inspector of Financial Information. We have
the director and his two deputies. We have three analytical units. One of
them is the pre-analyses unit which does preliminary analyses when we
receive a suspicious transaction report or a suspicious activity report. And
we have other units. Currently we have about fifty-five persons working in
the department.

Now | would like to present you the Polish system of combating terrorism
and terrorist financing. And | would like to start with presenting you our
Polish legislation on that matter. In the Polish Penal Code or Criminal Code
we do not have a separate crime of terrorism. However, we have an offence
of terrorist character. As you can see on the screen, it is an offence with a
penalty of imprisonment of at least 5 years, committed with the purpose of
serious intimidation of many people, forcing a public body of Poland or of
another state or an international organization to take certain steps or refrain
from certain actions, or seriously disturbing the state or the economy of
Poland or of another state or international organization, as well as a threat
to commit such act. We also have a crime or offence of terrorist financing
and it is as follows:

“Who gathers, transfers or offers means of payment, financial instruments,
securities, foreign currency values, property rights or other movable
or immovable property with purpose to finance an offence of terrorist
character, shall be subject to the penalty of imprisonment for a term
between 2 and 12 years.”

As you can see, the definition of offence of terrorist character does not
specify types of actions that can be taken or undertaken to achieve these
goals like murder, detonating a bomb, hijacking a plane or taking hostages.
Serious crime aimed at achieving one of goals listed in the definition
may be ruled as having a terrorist character. Also the offence of terrorism
financing is directly linked to the offence of terrorist character because
the definition says the financing the offence of terrorist character. So far
nobody was indicted in Poland for an offence of terrorist character nor for
terrorism financing, however, at the end of this presentation, | will present
you a very fresh case of a person who in fact did plan to commit a terrorist
act. However, he was arrested and charged with another offence called
offence against the state. | will give you the details at the end.
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We also have in the Penal Code a group of offences called “offences against
the state” which include high treason, espionage or killing the president.
Also providing financial support to commit such crimes is also a crime.
However, in our Financial Intelligence Unit, we treat terrorism financing
broadly as financial side of radical activities. We do not focus on these legal
definitions because otherwise we would have to look for terrorist offences
of terrorist character, to look for financing of terrorism. As far as we know,
there are no terrorist groups currently operating in Poland. No groups
that would like to achieve political goals listed and intimidate people for
example. However, as the member of the EU, Poland always may be a transit
country for persons who had committed terrorist acts or who are linked to
terrorism by other countries, or we can be a transit country for money linked
to terrorism or financing radical activities. So we always must pay attention
to such persons and to suspicious transactions even they are not linked to
crimes that are to be committed in Poland. We think that attention must be
paid in our case in case of Poland in particular to individuals who present
radical views and call for violence or plan an attack. Such persons are like
Anders Breivik, the Norwegian terrorist who committed these acts a year
ago and was thus in July this year he was sentenced for prison. The case that
| will present is a case of such a person. Fortunately, he was arrested before
he executed his plans.

The leading goal in Poland for combating terrorism and terrorist
financing is the Internal Security Agency (ISA) which serves both as
domestic intelligence service but also has investigative powers. So the
Internal Security Agency can conduct investigations by themselves. They
do not have to pass the cases to the police. They can cooperate with Public
Prosecutors, they can arrest people, conduct searches and all other things
they can do.

ISA runs the Anti-Terrorism Center (ATC) which is an inter-agency
operational center for instant exchange of important information. They
have an office like an operating office where they have officers delegated
from various law enforcement agencies like the intelligence, the foreign
intelligence service, the border guards, the police, the anti-corruption
office also, of course, the internal security agency. So they can exchange
information when there is something that should be in the interest of other
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agencies. Also in the police force there is the central bureau of investigation
which is a superstructure directly under the supervision of the head of the
police.They have field officers also and they deal with serious and organised
crime. Among those crimes are also criminally motivated bomb attacks and
other attacks criminally motivated. So, in Poland, terrorism also await to
achieve political goals is combated by the internal security agency. When
we talk about more criminally motivated acts but also like detonating
bombs to fright other people is the matter to deal with by the police force.

As | said, we are an administrative type of the FIU. Our investigations
are based on documents and information from various sources. We have
four basic sources of information: the first one, the major one is reporting
entities from financial and non-financial private sectors which are called
obliged institutions in our law. They are basically the same as, | believe,
MASAK has, so | am not going to list them. It is a large group of entities. The
most important ones are banks, commercial banks. They send us suspicious
transaction reports which are about one or a few suspicious transactions,
and suspicious activity reports which are longer ones and they includes
or describe a set of money transactions that were decided as suspicious.
The second source of information is reporting entities from governmental
sectorswhich are called in ourlaw cooperating units. They send us suspicious
activity reports. The most important group of them are tax administration
units. They are important not for terrorist financing, however, they are
important for money laundering because we have many cases related to
tax evading and tax fraud, so the tax administration, tax control authorities
which deal with such fraud are important to provide us with information.
The next source of information is foreign Financial Intelligence Unit among
them is MASAK. We have signed a memorandum of understanding this
year. | think it was either in August or September. So, now we can exchange
information also with MASAK. And the last source is prosecutors and law
enforcement agencies. For terrorist financing the STRs and SARs are based
on the risk-based approach. However, we also observe what we could call
“just-in-case” approach of the reporting entities. They don't think it really
terrorist financing, however, they decide it may be because of some factors
and they send us an SDR of suspicious activity report. So we have a problem
of over-reporting. It is our task to analyse this information and decide which
are really, which may be really linked to terrorist financing. The problem
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of over-reporting is also the result of no legal requirement for reporting
entities to distinguish money laundering from terrorist financing. They can
just state that they think certain transactions are suspicious. So our role
in combating terrorism financing is to collect information from reporting
entities, put together pieces of information from different sources, look
for links between them, between this information and disseminate this
information to law enforcement agencies, as | said before, such as the
internal security agency.

We believe that attention must be paid to details because single, small
transactions may be very important for terrorist cases. They may indicate
new possible leads for law enforcement agencies because like paying
a rent may indicate place of living of persons who should be under
investigation for terrorism or places where money was drawn in automatic
teller machines (ATM) would indicate what places such person visited, may
be places that they observe, that they plan to attack and etc. Ok, as | said,
in case of suspicious transactions related to terrorist financing, we send
report to the internal security agency because it is quite important for us
to state these transactions are, may be linked to terrorism and they have
the authority, they have powers, they have resources to investigate such
transactions and such persons further. If we had information that would
enable us to formulate suspicion of terrorist financing, a suspicion of crime,
we are obliged to report, to send a report of crime to the public prosecutor.
That is what we do in money laundering cases. In money laundering cases,
we must send a report to the public prosecutor and it is a report of crime
when you have a serious doubts or suspected a crime has been committed.

As | said before, one of the sources of information is law enforcement
agencies. We disseminate a lot of information to them. However, they
also send us information. They are obliged by law to send us certain
information. So, they must notify us about obtaining information that
indicates terrorist financing and money laundering. They must inform
us about indictments for terrorist financing or money laundering. And
they must inform us about when they launch or close an investigation
for terrorist financing or money laundering. It is not only for statistical
purposes. However, we also make statistics out of this information. The
most important thing about this information is it helps us to link persons
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who are already under investigation of the law enforcement agencies to
transactions and to suspicious transactions reports and suspicious activity
reports about which we cannot state to what crime they could be linked.
So we have transactions, we have a database of transactions, because we
not only receive information about suspicious transactions but also we
receive information about all transactions above the threshold of fifteen
thousand Euros. This information goes to our database and when we
receive information from law enforcement about persons who are under
investigation for terrorist financing or for money laundering, we can link
these persons to transactions.

Ok, this chart shows you the system of exchanging information for
terrorist financing and money laundering in Poland. In each case, it is
a two-direction exchange of information. However, we must receive
information from obliged institutions, cooperating units, among them tax
administration and tax control authorities, and send them to the police, to
the internal security agency, public prosecutors and other law enforcement
agencies. As a part of Ministry of Finance, we have a good cooperation with
tax administration and tax control authorities. And they are very valuable
for us, for money laundering cases particularly.

Ok, the nextchartgives you moredetailabout the exchange ofinformation,
what information are exchanged with each unit. So we receive information
on suspicious money laundering or terrorist financing from cooperating
units, among them tax administration and tax control authorities, customs,
and we can also request any information from them. We send reports of
suspicions of crime of money laundering or terrorist financing to the public
prosecutors,and they can requestfrom us additional information. We receive
request from them and we gather a lot of information because we have
the widest access in Poland to bank information and information on other
financial transactions. Prosecutors know that it is easiest for them to ask for
our unit for additional information. We send reports to law enforcement
agencies, the police, the internal security agency and its Anti-Terrorism
Center. In cases of corruption we send a report to anticorruption police and
we can also notify other law enforcement agencies like border guards. And
they also, as | said before, must notify us about the investigations on money
laundering or terrorist financing.
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The General Inspector of Financial Investigation is a member of the
Interministerial Group for Terrorist Threats which is a group coordinating
actions with regard to counteracting terrorism in Poland. We also have a
representative who participates in works of the Permanent Expert Group
established at the Interministerial Group for Terrorist Threats in order
to monitor terrorist threats, assess their level and nature and to present
proposals with regard to legal regulations and development of proper
procedures. So, we are part of the General Polish System of Combating
Terrorism and Terrorist Threats.

Ok, now the case. The case is very fresh. It was revealed just a week ago
basically, last Monday. It was in fact revealed on the day when | received
invitation to participate in this event. Without this case, my presentation
would be much shorter. All the information that | will present you are based
on official reports from the Internal Security Agency and the prosecutors
and media reports. The investigation is still ongoing. So there may be some
new information after | come back to Poland. Last Monday, on November
20, the Internal Security Agency revealed that on November 9, so they
waited about two weeks to reveal this information, they arrested a 45-
year old Polish man who planned to detonate 4 tons of explosives at the
Parliament building. This amount of explosive is four times the amount
that Anders Breivik used in Norway, in Oslo last year. And it is two times
the amount that had been used in 1995 in Oklahoma State to bomb down
the federal building in Oklahoma city. The person in Poland planned to
detonate this explosive at the Parliament buildings. The explosive were
to be put in a truck that would be driven into the Parliament complex in
Warsaw. The attack was to take place on the day when the president and
the government were to be in the Parliament. So, he planned to kill not
only the deputies, the parliamentarians but also the President and the
members of the government. It was also revealed that he might have
planned to attack other buildings, among them the Ministry of Finance.
The man got attention of the Internal Security Agency at the end of 2011
after he expressed radical views and hatred against the Polish government
on Internet after the Breivik's attack in 2011. After the attack, because
there were some links to Poland, apparently Breivik purchased some of
his materials used for to make explosive in Poland, so the Internal Security

231



Agency not only searched this company but they also searched for other
people, how people would react via Internet to the attack of Anders Breivik
in Oslo. And the man got attention after he made numerous comments on
Internet forums. The man has PhD and is a lecturer of chemistry at one of
the universities, and he specialises in explosives. He has a permit in fact
to conduct research on explosives, to conduct some explosives, he had
such a permit from the university where he worked. During searches at his
premises it was discovered that he had explosives. Well, | have the names of
them but | am not sure how they are in English. So | skipped these names.
The Internal Security Agency officers also found detonators, weapons,
ammunition, the number of ammunition was 1100 pieces, bullet-proof
vests and helmets, also various car plates. So he planned to put other car
plates that were not registered at his name. So far he was charged with
preparing to, as they often say in Polish Penal Code, “eliminate with violence
constitutional authorities of Poland” which is one of the crimes against the
state, as | said there is a group of such crimes in the Polish Penal Code, and
“to bring danger to many people by use of explosives’, because he planned,
if he detonated the bomb, many people would have been killed. So, he was
not charged with a terrorist crime, an offence of terrorist character as | gave
you the definition probably because so far the public prosecutors could not
find evidence that he planned to intimidate people or influence the actions
of Polish government. He just wanted to basically eliminate government, kill
the members of the Polish government. He has been arrested and remains
in jail. He has been arrested for ... Apperently he was trying to recruit others
tojoin him. He tried to persuade others to believe in his radical views. He has
a wife. He has two children. However, after his arrest, his students said that
he was rather a shy person and not very talkative. And he also expressed
his radical views to students. So, he was not very liked by his colleagues
and by his students. Apparently he had 4 accomplices but information on
them is not very detailed. Apparently two of them only provided him with
weapons. They were not followers of his radical views. There are also some
media reports... that two of his accomplices were in fact Internal Security
Agency officers working under cover. So, they told him that they would join
him so this how they gathered evidence. But, of course, due to the nature
of the case, due to the nature of the undercover operation, the Internal
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Security Agency would not provide details on it. That is how the media said.
So, it looks like he was a lonely person. He was like an Anders Breivik-type
person. As | said before, that is quite important in case of Poland to look for
single person who may be very dangerous and may be more dangerous
than entire terrorist groups.

Ok, that is all that | have to say. Thank you for your attention.
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1°" Day Afternoon, Questions & Answers

Question 1: Murat KIZIL (Public Prosecutor of Court Cassation)

Many suspects are under arrest in the investigations carried out by the
Public Prosecutor’s Offices regarding the organized crimes like money
laundering and financing of terrorism. The arrest files are known to be
urgently dealt with and the investigation phase must quickly be completed
and the case should be filed. Because the people are under arrest and
the case should be concluded as soon as possible. In the Criminal Justice
Law, there is a time limit for the relevant proceedings. The important point
here is the study conducted by the MASAK (Financial Crimes Investigation
Board) must be finished before the indictment is drawn up. In this context,
approximately, how much time does the timely completion of your files
take? Because the failure of timely completion of the files causes a time
delay in investigations and also the litigation process. This poses a bad
effect on the proceedings and the detainees.

Answer 1 : Ugur ERSOY (Expert, The Financial Crimes Investigation
Board, Ministry of Finance)

We are still working on setting up a special unit for inspection on the
crime of money laundering. Although there are some problems regarding
this issue, if we can achieve to set up that new unit, we will get rid of
those problems that you have mentioned. Consequently, we are striving
to conclude the files, through usage of our most efficient capacity and
considering the urgency and confidentiality of the investigation. The
completion time of the investigations differs according to the content of
the fact and number of investigated persons. For example, if only two or
three people are being investigated, this investigation might end in two
months but if the number is a hundred and fifty people, then it takes more
than six months. Sometimes we are dealing with cases of 150-200 or even
500 people. So, the time required depends on the fact investigated.
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Question 2 : Harun MERT (Deputy General Director of General
Directorate of International Law and Foreign Relations)

I am a Deputy General Director of General Directorate of International Law
and Foreign Relations. | would like to thank to Mr. Ugur for his presentation.
He mentioned the necessity of reverse of the burden of proof in terms
of financing of terrorism. We all know in criminal law: the presumption
of innocence is essential. This matter is understood in law circles and
especially in Turkey in a very different manner. There is a kind of resistance
in this issue. As far as | know, the European Council has got the Convention
No. 198 regarding the issue. It would be very useful for our colleagues if he
can give some explanatory information on it.

Answer 2 : Ugur ERSOY (Expert, The Financial Crimes Investigation
Board, Ministry of Finance)

| won't be able to give technical details regarding the matter because |
am not a jurist. But, as far as | know, the reversing of the burden of proof is
something mostly applied in Anglo-Saxon law. In United Kingdom, there
is an implementation of civil confiscation. For example, one’s assets are
beind seized during a money laundering investigation. The person is asked
to prove the legality of the assets. If he fails to do so, then these assets are
seized through legal proceedings. In the USA, a similar practise is existent.
Once the authorities come across an improportionality between the income
and the assets, the suspect is fully responsible to explain the situation.
In our country, a similar practise called “Where did you get it from?” was
enacted but it was repealed before it was implemented. We think that it
should be definitely brought back, with the purpose of active fight against
the money laundering and financing of terrorism, i.e. organized crimes. A
study to bring it back must be launched.

Question 3 : ibrahim DEMIRTAS (Head of Department, General
Directorate of Criminal Records and Statistics)

It was stated that the indictment and a sample judgment is sent to the
MASAK. Are you receiving them? If yes, what amount is being sent, and
from how many of them are we getting a conviction and result?
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Answer 3 : Ugur ERSOY (Expert, The Financial Crimes Investigation
Board, Ministry of Finance)

As you know, the crime of financing of terrorism was first introduced
in 2006. 6 years of time has elapsed from then on. Within this period, the
number of cases that came from MASAK to our Prosecution is ten. Only
one of them has been finalized. Other than that, we learnt in the previous
meeting, recently a judgment rendered by the Malatya Heavy Penal Court,
had been taken to the Court of Cassation and was finalized there. We hadn’t
received that judgment and no other judgment was transmitted to us. That
is, if this meeting were not held, we, as MASAK, would not know that such
a decision was rendered. Therefore we kindly ask our judicial authorities
to be more sensitive. Some of our prosecutors are very sensitive in this
regard; they themselves launch an investigation and conclude it. They have
improved themselves in financial matters just as much as a financial expert.
They carry out the financial investigation together with his/her own team.
Even if he/she has no request of assistance from us, he/she, surely, sends
us the finalized judgment of the investigation. They show this sensitivity.
Other Prosecutors or Courts might lack information regarding the issue.
After all, they have a lot of legislations that they have to handle. However,
one of the aims of this seminar is enhancing the awareness related to this
issue. We would really appreciate if some more sensitivity could be shown
henceforth.

Explanation -Abdiilkadir EKEN (Deputy Police Chief, Interpol De-
partment)

The notice can be issued in about an hour, if we include of financing of
terrorism in the files. The Secretary General of Interpol is very sensitive
regarding this matter. The notices are easily issued if we mention the
financing in any file. If we receive enough explanation regarding the
financing, then we will not face any impediments in the international
level searches. Furthermore, in the notices issued by the USA and other
states, especially the money transfers made to the terrorists in Pakistan
and Afghanistan are mentioned. This is an important issue which is also
being carefully handled in the international institutions. If this matter is
to be mentioned in the documents that we receive, | believe that we can
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get a more desirable outcome more quickly. Especially, if some specific
information regarding the money transfer, such as the date, place, time,
the people involved can be provided, then it would be really useful.
Sometimes, we receive some general expression and they are considered
to be insufficient. When we receive such specific information this gives us
the upper hand, and thus we can have a quicker process of notice.

Question 4 : Siileyman KARACOL (A Judge from istanbul)

Considering the work process of MASAK, is it possible to think that it is an
impartial institution? As far as | know, MASAK draws up some reports about
financing of terrorism and money laundering, and consequently, some of
the assets are being transferred to the Treasury. Considering the impartiality
of MASAK and that the assets are being transferred to the Treasury, is this
situation possible to be considered as an infringement by the European
Court of Human Rights? Is there any decision concerning this? | would like
to know this.

Answer 4 : Ugur ERSOY (Expert, The Financial Crimes Investigation
Board, Ministry of Finance)

Administratively, MASAK is an affiliate of the Ministry of Finance, however,
it carries out its activities fully independently. Our reports never need
an approval of the Minister. Our reports are prepared through diligent
researches by our experts who have professional ethical sensitivity. They are
sent to the relevant bodies, as stated in the Report, after being undersigned
by the Chairman. On the other hand, considering the partiality of the
MASAK, | can say that we are, by and large, a claimant body like a Prosecutor.
After all, our reports are aiming to convince the judicial authorities about a
suspicion of crime.You canimagine it like an assistant of a prosecutor. | think,
what we do, is just like a prosecutor, while conducting an investigation, he/
she does the necessary things to be done, like requesting seizure. All in
all, we send our reports together with their legal grounds. We deal with
the reports in terms of money laundering and financing of terrorism, we
make our evaluations, we compare and analyze the economic and illegal
activities, and we comment our findings in the face of legal amendments.
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We specify the points against the law. We make requests from the judicial
authorities, such as this act is against the law, the perpetrators must be
tried or that person’s assets must be seized. The judicial authorities take
these into consideration. If they agree with the report, they draw up an
indictment and open a criminal case or they seize the asset in question.
Following this phase, the justice takes place and functions objectively. That
is, until the matter is transfered to the judicial authorities, we are a party
of the case, however it is the judicial authorities’ job to make the decision
and establish justice. Therefore, we must consider the case from this point
of view. As for the decision of the European Court of Human Rights, since it
is a technical issue, | do not have information about it, but as far as | know,
we have not heard such an occurrence. However, since the power of seizure
or confiscation of assets is given to the judges and the courts by our laws,
in other words MASAK does not enjoy such a power, | don't think that the
European Court of Human Rights might have rendered such a decision.

Thank you.
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Jodo Manuel Da Silva MIGUEL, (National Member for Portugal at
Eurojust)
“EUROJUST AND MUTUAL LEGAL ASSISTANCE IN THE EUROPEAN
UNION”

Thank you Mr. President. | would like to say “Good morning” to all my
colleagues here.Good morning His Excellency and ladiesand gentlemen. Let
me first of all thank to the organizers of this workshop on the international
judicial cooperation in fighting transnational and terror crimes, which are
among the very important issues that are dealt with in this workshop.
And it is a great privilege for me to be here to share with all of you the
experience of Eurojust and the work we do regarding the international
judicial cooperation. So | am going to present you the Eurojust and the
way it works. | am going to do this by means of a Powerpoint presentation
and focus on two examples of the works we do. As the President already
mentioned, we are facing some new challenges and thus, we have to find
new tools for fighting against transnational and organized crimes. The
process of globalization has both good and bad sides, i.e. one disadvantage
is that the criminals can easily move around the world and commit crimes
and make huge profits through criminal activities. States have to implement
new forms of fight against these types of crimes and as Mr. President already
mentioned, the Eurojust uses some of these new methods.

Now, let me introduce myself. My name is Joao Miguel, national member
for Portugal at Eurojust. | am also the deputy prosecutor general in Lizbon.
| am proud to move to the Hague and to be the national representative
at Eurojust. | have worked as a prosecutor all my life. In my country, the
domestic crime rates are not as high as the international crime rates and
thus we do not have to deal with international tools to fight against crime.

| would like to present you a broad overview on Eurojust; what are its
objectives and how it works. In this context, | am going to focus on two
concrete cases dealt with at Eurojust. | am intending to give you an idea
about different possibilities through these cases. However, these examples
may not be the best ones.

The right hand side block of the building belongs to the Eurojust, while
the left had side is allocated for the international criminal court. Both
institutions deal with serious crimes. So, this slide is done to give you an
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idea of the premises where we work. This is the Presidency of Eurojust.
Michel Conigs is the lady in the middle and she is the President. She is the
representative of Belgium. On the left, we see Mr. Kablu Zain, he is a vice-
president and on the right the Estonian representative, Mr. Rivocep, he is
also a vice-president. So, these three form the presidency of Eurojust.

The picture is not from Europe, it is from the Caribbeans. We have units
throughout the world in 27 countries having 29 different legal systems
with 23 languages. So, this is a huge territory. These sovereign countries
of course have their own law enforcement bodies and legal systems. It
is a kind of Babylon. The criminals do not have rules but the states must
have. So we have to find out a solution to better fight against criminality.
Therefore, Eurojust was established to be a tool to better enforce this idea
of space of freedom, security and justice. These are not only simply uttered
words, moreover they come from an idea that comes from the Treaty of
Amsterdam in 1999. As it was stated there, the free movement of persons
shall be granted but at the same time we have to take the appropriate
measures regarding the external border controls, asylum and immigration
matters, preventing and combating crime, which means that, in one hand,
you have to respect the freedoms, but on the other hand, you have to ensure
security and justice. This idea of freedom, space of freedom, security and
justice was later more developed in Tampa, USA, in the summit in October
1999. It was clearly stated there that, fight against serious organized crime
must be reinforced. A unit called Eurojust, was agreed to be set up there,
which will be composed of national prosecutors, magistrates or police
officers of equivalent competencies, detached from each member state
according to its legal system. It should have the task of facilitating the
proper coordination of national prosecuting authorities and of supporting
criminal investigations in organized crime cases. So, this is the basis of
Eurojust; in one hand, the coordination of national prosecuting authorities
and in the other, supporting the criminal investigations. In order to set up
the ideas of space of freedom, security and justice, four pillars should be
considered.

Firstoneis the organization of substantive legislation. This is fundamental.
States shall keep their sovereignties but at the same time, they shall
harmonize their legislations according to the common principles. We do
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not call this process a unification, rather, it must be called a harmonization
process. States are free to use different means to achieve the same goal.
For example, the European arrest warrant which is a result of mutual
recognition between the states.

This means that; any judge in any court of a country can render a decision
without challengingitin the substance. So, this is one of the most important
ideas that is behind the terms of freedom, security and justice. Mutual
recognitionand cooperationincriminal matters are fundamental. Thatis why
we have here, the Eurojust as a tool to facilitate, to improve and strenghten
the investigations and prosecutions of crimes, and also to encapsulate all
these three concepts within the human rights. Everything shall be done in
accordance with the human rights, particularly the European Convention.
So, briefly this is our framework. Eurojust is a European judicial cooperation
unit. Some people call them an agency, but it is not so important how you
name it. It is a unit of the European Union.

At the same time, it has legal personality since 2012. Its center is located
in the Hague and it consists of 27 judges and prosecutors. Later on, the
police officers having the same competence as the other members, may
join this team of Eurojust. They are nominated by their member states.

Eurojust deals with the most serious crimes. A list of these crimes were
mentioned in the Article 4 of the Council decisions. This list is similar to
the one of Europoll where it has competence. Here you see that list; drug
trafficking, trafficking nuclear and radioactive substances, illegal smuggling
of immigrants, trafficking human beings, terrorism, racketeering and
extortion, corruption, illicit trafficking of arms, ammunition and explosives,
money laundering and related offenses, cyber crime. The offenses that are
affecting the financial interests of the European Community. We have lots
of crimes in our competence, but also we have a supplementary provision
stating that also other types of criminal offences - at the request of a
national authority- can be considered in the competence of Eurojust if it is
in compliance with our judicial objectives.

In the preamble of the decision, the objective of Eurojust has been
stated as to get an effective improvement of judicial cooperation between
member states and to facilitate the optimal coordination of actions for
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investigations and prosecutions. Here we observe that three points are
emphasized : Coordination, facilitation and assistance. Eurojust does not
deal with the investigations, it is just a facilitator. It is a mediator between
national authorities. The main actors are the national authorities. It acts on
the request of them. It does not replace them. The task of Eurojust is to
support national authorities in cooperation by facilitating the execution
of mutual legal assistance requests and the European arrest warrants. Also
gives advice regarding the matters.

As an example; someone from France needs to send a letter of request
to Portugal. He knows what he wants but he doesn’t know the Portuguese
legal system and where or to whom to send the request. Then he comes
to me and asks me : “Juan, can you please help me? We have a request, it
is to take the statement of someone from your country. Could you provide
us with that statement please?”“Yes of course, let me see your request. We
need to make some amendments to it. | assume that you want the request
to be executed in accordance with your national law. You should mention
this point in your request by adding a sentence to it.

Those who have a knowledge about the functioning of police services
do know that coordination between the police departments of different
nations is very important in their daily work. Why do we need mutual
legal assistance? Because we are talking about organised crime. They are
usually transnational crimes. So the issue has an international dimension.
The sovereignty of the states might pose a challenge. That is, the law
enforcement bodies can only use their powers on the territory of its states.
So we need international cooperation in order to receive information or
evidence from other states. | am not saying that the judicial information is
more important, of course, but they are also very important because we use
them in the proceedings. So, what are the powers of Eurojust at this point?
One of them is to undertake an investigation or prosecution of specific acts
and the other one is to coordinate between the competent authorities of
the member states concerned.

Another function of Eurojust is to set up a joint investigation team (JIT)
in accordance with the legal norms providing for this matter, providing
information, taking special investigative measures, controlling deliveries
and taking any other measures necessary for investigations or prosecutions.
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All these types of competences are not real competences. They are just
temporary competences arising when the concerned authorities ask us to
act. Therefore, we do not have a binding powers over the authorities. But
when we ask for such powers to perform our tasks, if the authorities do not
comply with our requests, then they should give reasons for their refusal.

And how do we work? There are three different levels. The first level is the
meeting once a week that we hold with the 27 delegates from the member
states. In these meetings, we exchange information and give notice about
the cases that we are going to open towards other states.

The level 2 meeting is when the delegates of different states join
altogether and discuss the cases. If the case is complicated and requires a
special coordination, then we decide to getinto contact with the competent
authorities. The level 3 meetings usually take place in the Hague and the
national prosecutors and law enforcement units dealing with the case join
that meeting. They present anything about the case, what they have done
so far and what is needed from the other national authorities. So, briefly,
they present the case to each other and try to have a clear picture of the
issue. They exchange ideas between each other about finding the best way
to coordinate. They can also agree on a joint action plan in that specific
moment.

As we will talk about it later, they can also agree to set up a joint
investigation team. With the support of Eurojust, they decide on the best
way to achieve the result that they want. Such coordination meetings are
held very often at Eurojust. A picture is seen on the slide, now, which was
taken from such a meeting. Also here you see that, around the table, there
are several people, four of them use their own language but for the others
we employed interpreters. Translation services cost a lot. They present the
cases, discuss the cases and then they decide on what to do about the
investigation. Last year in 2011, there were 204 investigation meetings and
this year (2012) the number seems to be almost the same. This shows that
a lot of meetings have been placed at request of our national authorities.

A joint investigation team is composed of prosecutors and judges.
There are at least 2 members in this team because this is an international
cooperation oragreement. The idea is that in such agreements, the offences
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which have cross border dimension should be investigated. It must be
focused on a certain offense for a certain period and it must be renewed
every year, maximally. There is no standard type of a JIT. Each of them have
their own size, own expenses and it is formed only in accordance with the
national legislations, in particular taking account of procedural rules on
collecting evidence.

A JIT can be formed just regionally, and besides, the participants may be,
not only from European Union member states, but also from the countries
that we have mutual agreements. The advantage of this JITis that they have
the chance to collect evidence on their own, without drawing up a mutual
legal assistance request. This formation of such a JIT enables us to establish
the legal basis for gathering evidence. Furthermore, it is also possible to
gather evidence in compliance with the laws of each state. For instance,
Frech, UK, Germany gather evidence according to their national law which
can be used in the trials.

Another function of the Eurojust is that, it may serve to solve the problems
arising from mutual collaborations. Besides, sometimes the parties may
reach a consensus at coordination meetings.

As | mentioned, since it is an international agreement undersigned by
Eurojustmembers, the assistance can be given notonlyinthe very beginning
of setting a JIT, but also at operational phase. For example, European arrest
warrant that was not issued in a proper way that we can deal with it or
solving challenges like competence issues. Another problem might arise
regarding the different time zones of the countries. For instance, in some
countries the searches can only start at 7.00. We have to solve this problem.
Because, sometimes this problem might cause a loss of validity of gathered
evidence. As you know very well, last week, an international operation was
carried out in different countries. And in two countries, two people had the
same name. It was Mario. The arrest warrant was not issued as each country
thought that they were dealing with the wrong person. The warrant was
missing, due to the situation. Once we became aware of the problem, we
asked the investigation judge in France to issue an arrest warrant. It was
transmitted immediately and the problem was solved. So this is a kind of
support that this coordination centre gave.
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Now you see some figures about those JIT meetings. In 2011, 32 new JITs
were set up.In 2012, almost the same number was reached in June this year.
The financial resources allocated for the JITs were spent for interpretations,
travel expenses, accommodation of people and for technical means.

Last year, the Eurojust dealt with 1441 cases. Major priority of the crimes
is human trafficking, frauds and money-laundering. | would like to stress
the importance of the agreements with Norway, Irland, USA, Croatian and
Switzerland. The agreements between the Eurojust and those countries
allow to build up liaison offices in those countries and also enables the
exchange of information.

| would ask your permission to mention two cases: the Breivik case and
the Noray case. The latter is perhaps broader. Portuguese authorities asked
Eurojust to ask the Spanish authorities why they did not comply. The
Portuguese authorities had sent the letter of request. What they requested
was a bullet, the Spanish authorities refused to send the bullet and said
“instead, we will send you the expertise report, it is enough for you
Similarly, the Portuguese authorities had once asked for some information

about a mobile phone.

As the classical mutual legal assistance is not enough, the Eurojust takes
action to be a mediator internationally.

In another case that took place between Portugal and Spain; a Portuguese
man loaned 3100 Euros to another Portuguese man. The suspect set up an
operation to try to get his money back. The perpetrator and three more
people came to Spain. They blocked the victim’s car and they put him
into the trunk of the car by force and came back to Portugal. During the
journey, they compelled the victim to give the money back and they got
the money. It was a very cold day. They knew that if they leave the victim
there, he would possibly die. So they set fire to victims car, after a while
the firefighters found the car. In this case, there are several types of crimes
committed at the same time, like kidnapping, murder, arson, forgery of
private possessions.

Both states were considered to be appropriate to conduct an investigation
and prosecution. Later on, we found out that the investigation covers both
countries. All the suspects and the victim were Portuguese. Their purpose is
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to get their money back. No one was murdered. They threatened the victim
and came back to Portugeese. Finally we decided that the Portuguese
courts were holding the competence of the trial. Following the necessary
explanations to the Spanish authorities, they also accepted that the
Portuguese authorities should have the competence to investigate and try
and prosecute this case. So the case was sent to Portugal and prosecuted
and investigated there.
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Nadya STEWART, (Prosecutor, England)
“MUTUAL LEGAL ASSITANCE IN CRIMINAL MATTERS: LEGAL
FRAMEWORK AND WORK EXPERIENCES IN TERRORISM CASES.”

[Slide 1]

Mutual legal assistance in criminal matters: legal framework and MLA in
cases related to terrorism: UK experiences

Nadya Stewart, International Cooperation Unit, Crown Office & Procurator
Fiscal Service, Edinburgh

[Slide 2]

Guneydin (Good morning). | would like to thank TAIEX for inviting me to
this workshop on the International approach to transnational organised
crime and terror offences to speak to you today, and, to the Ministry of
Justice for chairing this event.

Globalisation and the increasing mobility and movement of people,
goods and services have created ever increasing opportunities for cross-
border crime. As Mr. Miguel told you earlier, one of the objectives of the
European Union is to maintain and develop an area of freedom, security
and justice by facilitating and accelerating judicial cooperation in criminal
matters between member states and third countries. Mutual Legal
Assistance and agreements on extradition are essential if we are to prevent
the administration of justice from being impeded by differences in judicial
systems of our countries.

MLA requires cooperation between our criminal justice systems in order
to gather and exchange information as well as to request and provide
evidence located in one country which is needed to assist in criminal
investigations and proceedings in another.

In my presentation today, | hope to cover:
the MLA framework which is in place,

the EU instruments which are used between member states,
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what you can expect from MLA with the United Kingdom, and

some experiences that we have had in Scotland in terrorism cases.

[Slide 3]
The MLA Framework
1959 Convention

The legal framework for MLA begins with the 1959 Convention and the
two additional Protocols of 1978 and 2001. These provide the framework for
traditional legal assistance through a system of central authorities. There is
no direct transmission of requests from one prosecutor to another, except
in cases of emergency.

1978 Protocol

The 1978 Protocol extended the Convention to prevent refusals of
assistance on the basis that an offence was simply a fiscal offence. It also
extends the application of the Convention to:

the service of documents concerning enforcement of sentences,

the recovery of fines and measures which relate to enforcement of
sentences,

the conditional release, and

the deferral of commencement of sentences.

[Slide 4]
2nd Additional Protocol of 2001

The 2nd Additional Protocol of 2001 (which Turkey has yet to ratify)
extended the scope of the 1959 Convention even further.

Under the 1959 Convention, assistance between countries is meant
to be prompt. However, the Convention also allows for execution to be
postponed by a Party if it would prejudice investigations in its own country,
or prosecutions or related proceedings by its own authorities. Where a Party
wishes to delay an execution, it must consider whether the request could
be partially executed subject to conditions, and it must provide reasons to
the authority which requests the assistance.
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There is also a power to refuse requests where it is concerned solely
with a political offence or the execution of the request would prejudice
the sovereignty, security or public order or other essential interests of the
country that had been asked to provide the assistance.

[Slide 5]

Article 3 of the 1959 Convention state how assistance is to operate. The
request must be made by a Letter Rogatory which will include information
on the crime under investigation as well as the nature of the evidence
sought to be recovered.

Article 15 of the 1959 Convention provides that Letter Rogatory is to be
addressed to the Ministry of Justice in the country where the request is to
be executed. Unless the matter is urgent, in which case it could be send
directly to the judicial authority.

Contracting Parties to the Convention are also allowed to choose
alternative channels for the receipt of request and direct transmission can
also be effected through Interpol.

The 2nd additional protocol, in article 8, allows the requesting Party to
specify the formalities or procedures which are necessary under its own
domestic law to ensure that any evidence recovered in a foreign country
is admissible in its own criminal proceedings. The Party carrying out the
request must comply with these formalities or procedures unless they are
contrary to their own fundamental principles of law - because there is no
point in gathering evidence in a foreign country if you cannot use it in your
criminal investigation or the prosecution in your own country.

In order to facilitate the execution of requests, the 1959 Convention
allows for officials of the interested Parties to be present when the request
is executed if the State carrying out the request agrees.

[Slide 6]

The 2nd Additional Protocol extends this further by adding paragraph 2 to
Article 4 of the Convention. This additional provision means that countries
which are requested to provide assistance should not refuse the presence
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of officials from the country who needs the assistance, where it would make
the execution easier and where it will avoid the need for further requests
for assistance.

[Slide 7]

The 2nd Additional Protocol also introduces hearings by video conference
and hearings by telephone for witnesses and suspects where it is not
desirable or possible for the witness to appear in person. A request can be
made for the witness to give evidence by video conference or by telephone.

In order to carry out such a hearing, the witness or suspect will be asked
to attend at a court in the requested country and the judicial authority in
the requested country must be present during the hearing to administer
any oath, to ensure the identification of the witness and to ensure that the
law of country is adhered to.

Following the hearing the judicial authority (which is usually a judge) will
provide minutes stating the date and place of the hearing, the identity of
the person who gave evidence and the details of anybody else involved
in the hearing such as lawyers and interpreters, any oaths taken by the
witnesses. That information is then transmitted by the central authority to
the country which requested the assistance together with the transcript of
the evidence given by the witness.

[Slide 8]

Article 16 of the 2nd Additional Protocol also allows for competent
judicial authorities of any Party to send procedural documents and judicial
decisions by post to persons in the territory of other Contracting Party.
Any documents or decisions which are sent to a person living in another
country must be accompanied by a notice telling that the person that s/
he can obtain further information about his/her rights or obligations from
the judicial authority sending the documents. And where necessary a
translation should be provided for the recipient of the documents or the
judicial decision.

Mr.MiguelandthePresident both told you something of jointinvestigation
teams. These are provided for in the 2nd Additional Protocol.
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[Slide 9]

Under Article 17 of the 2nd Additional Protocol police officers from one
country are allowed to maintain observations on someone within the
framework of a criminal investigation for a serious offence in the territory
of another country. The types of offences listed are assassination, murder,
rape, arson, counterfeiting, armed robbery and receiving of stolen goods,
extortion, kidnapping and hostage taken, trafficking in human beings,
trafficking in narcotics substances and psychotropic substances, breaches
of the laws on arms and explosives, the use of explosives, illicit carriages
of toxic and dangerous waste, smuggling of aliens and sexual abuse of
children. These are deemed to be the most serious offences as recognised
by all Contracting Parties to the Convention.

The 2nd Additional Protocol sets out the powers which apply to the
police officers involved and the situations in which the observations must
be halted.

Article 18 of the 2nd Additional Protocol provides for controlled deliveries
in accordance with the laws and procedures of the country where the
controlled delivery is to be carried out. The competent authorities of the
country where the delivery will be executed are responsible for activating
and controlling the operations. This ensures each Contracting Party
maintains sovereignty. Undercover investigations are also permitted under
the 2nd Additional Protocol. Parties can agree to undercover officers and
the conditions/legal status under of the officers are to be agreed between
the Parties in accordance with the national law of the territory where the
investigation is to take place.

Article 20 of the 2nd Additional Protocol makes provision for joint
investigation teams. It provides that two or more parties can agree to a joint
investigation team for a specific purpose and for a limited period of time to
facilitate a criminal investigation in one or more countries. There is a wide
scope for agreement to powers and for the duration that the team to last.
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[Slide 10]
2000 Convention of Mutual Assistance in Criminal Matters

In addition, Member States have also signed up to the 2000 Convention
of Mutual Assistance in Criminal Matters. The purpose of this Convention
is to facilitate mutual assistance between judicial, police and customs
authorities and to supplement the 1959 Convention.

As a general rule, the requests for mutual assistance are still made in
writing and sent direct to the authority with competence rather than to
Ministries of Justice. Some requests must be sent via the central authorities
in the Member State - such as requests for temporary transfer or transit
of persons held in custody or sending of notices of information from
judicial records. Emergency requests can be made via Interpol or any other
competent body, such as Eurojust.

The Member State which is requested to provide mutual assistance must
comply with the formalties and procedures specified by the requesting
Member State in the Letter of Request and execute the request as soon as
possible, taking account of any procedural deadlines indicated.

A judicial authority or a Central Authority in one Member State may make
direct contact with a police or customs authority from another Member
State or in respect of proceedings with administrative authorities.

The 2000 Convention also provides for witnesses to give evidence by
video conference if this is not contary to the fundamental principles of
the Requested State and if all the parties concerned are in agreement. It
also provides for controlled deliveries and joint investigation teams in the
same way as the 1959 Convention, as well as covert investigations and the
interception of communications.

In relation to intercept, this may be done at the request of a competent
authority - such as a judicial authority or an administrative authority -
which has been designated for that purpose in another Members State.
Communications can be intercepted and transmitted directly to the
Member States who needs them or they can be recorded for subsequent
transmission. Interception can take place on the territory of a Member State
where the satellite equipment is located. If the technical assistance of that
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Member State is not required, the interception can be carried out by the
service providers in the Member State who needs the assistance, but they
must advise the Member State where the satellite is located, that they have
carried out such interception.

[Slide 11]

EU Instruments

Within the European Union there are a number of other instruments
which are also available to Member States which are based on the principle
of mutual recognition.

The European Arrest Warrant (2002/584/JHA)

The European arrest warrant is the first concrete measure in the field of
criminal law which implemented the principle of mutual recognition and
it is said that the EAW represents the cornerstone of mutual recognition of
judicial decisions of Member States. All Member States are signatories to
European Convention on Human Rights.

What s it?

It is a warrant to arrest for domestic proceedings issued by a judicial
authority ina Member State either for the purpose of a crimimal prosecution
or the surrender to serve a sentence. It is enforceable throughout all
Member States in accordance with their national laws that gives effect to
the framework decision.

When can it be issued?
An EAW may be issued where the offence is:

punishable by a period of imprisonment of at least 12 months and
verification of the principle of dual criminality may be imposed by the
executing Member States’s national law implementing the EAW;

one of the 32 framework list offences where imprisonment for at least
3 years may be imposed and were no verification of the principle of dual
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criminality may be imposed by the executing Member State’s national law
implementing the EAW;

the fugitive has been sentenced to a period of detention of at least 4
months.

The Framework Decision contains a list of 32 offences which are
recognised amongst the Member States as being the most serious offences.
They are listed in full at Article 2.2 of he Framework Decision and include
murder, terrorism, trafficking in human beings or narcotic drugs and
psychotropic substances. Where a Framework List offence has been ticked
on the EAW, the executing judicial authority is not permitted to undertake
a dual criminality conversion. This means that a Member State which is
asked to execute a European Arrest Warrant for a Framework List offence
cannot refuse to execute it on the grounds that the offense does not exist
under its national law. However, in practice, some Member States continue
to apply the dual criminality test to Framework List offences and this has
been commented upon in the recent evaluation of the implementation of
the EAW.

The EAW is based on the principle that EU citizens are responsible for their
acts before national courts across the European Union. This means that EU
countries are not allowed to refuse to surrender their own nationals under
the Framework Decision. However, they may make surrender conditional
that if convicted the person is returned to their country of nationality for
the purpose of serving their sentence.

In addition, when read with the 1983 Convention on the Transfer of
Sentenced Prisoners, the judicial authorities may convert a sentence
imposed in a foreign country to one which would have been imposed if the
person had been convicted and sentenced in his or her own country.

The grounds for non-execution of a European Arrest Warrant in a Member
State are very limited and set out in Articles 3 and 4 of the Framework
Decision:

the ne bis in idem or double jeopardy principle which means a person
cannot be returned to a country for an offence if he or she has already been
tried for that offence;
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amnesty, where a person can be refused to be returned if the national law
of a member state provides for an amnesty in its national legislation;

Statutory limitation - the time limit has passed

the age of the person — where the person is a minor and it has not reached
the age of criminal responsibility under the law of the executing Member
State.

It is also possible for some Member States to undertake to enforce the
sentence imposed by a court in another country and to recognise the
sentence.

Where a decision has been rendered in absentia, the executing judicial
authority may execute the Europan Arrest Warrant on condition that, if
surrendered, the person will be given the opportunity of retrial or a review
amounting to retrial. Concerns about the lack of clarity in the EAW form on
trials in absence and whether someone has the right of a retrial or a review
amounting to a retrial led to an amended to the EAW in the Framework
Decision on trials in absence. This is because trials in absence do not exist
in all countries, for example, in Scotland, a court cannot carry out a criminal
case in the absence of the accused.

There is a form contained at Annex 1 of the EAW FD which is used by all
Member States when extradition under the Framework Decision. There is
also a handbook which has been agreed between Member States which
contains guidance on how to complete the EAW form

There are strict time limits for the execution of a decision on the European
Arrest Warrant. When the person consents to their surrender, a decision to
order extradition must be made within ten days after the consent is given
and the person must be surrendered within ten days of the order having
been made. The 10 day period includes the day the order is made.

Where the person does not consent, the decision on surrender must be
made within 60 days after arrest, but that may be extended to 90 days.
However, in the UK, experience shows that most request take up to 6
months to be executed. This can be due to difficulties in obtaining legal aid/
instructing a solicitor and the time it takes to to obtain further information
to address any issues raised by the requested person during the hearing.
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Freezing Orders (2003/557/JHA)

This was an initiative by Belgium, France and Sweden. It sets the rules
under which a Member State recognises and executes a freezing order
issued by a judicial authority in another Member State. It addresses
the need for immediate mutual recognition of orders to prevent the
destruction, transformation, movement, transfer or disposal of evidence.
They are restricted to the freezing phase and they need to be accompanied
by a letter of request for the transfer of the evidence to the Issuing state in
accordance with the rules which apply to mutual assistance.

Article 3 contains a list of serious offences which like those in the FD on the
EAW are not subjection to verification of dual criminality. For offences not
listed, they can be subjected to the dual criminality check by the execting
Member State.

The request is transmitted by the judicial authority in the Issuing State to
the judicial authority in the Executing State. It must be recognised without
furtherformality and the Issuing State must take immediate steps to execute
it unless it is contrary to the fundamental principles of its national law.

There are limited grounds for refusal:

Certificate has not been produced;

Immunity of privilege under the law of the Executing State;
It would infringe the ne bis in idem principle

Double jeapordy

The act on which the order is based on is not an offence in the Executing
Member State where the offence is not on the Framework List and is not a
tax, duty or corruption offence.

An Executing Member State may postpone execution of a freezing order
request where it would:

damage an ongoing criminal investigation;
the property/evidence has already been subject to a freezing order;

the property/evidence is already subject to a court order in other
proceedings in the Executing Member State.
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The Member State must ensure that there are effective legal remedies
available to third parties showing an interest in the property/evidence.

In practice, freezing orders are cumbersome because the property
remains frozen under the Order until transferred to the Issuing Member
State or there is a confiscation order. However the Executing Member State
can limit the period of time. Freezing orders do not allow for the transfer or
confiscation themselves. This means that they have to be followed up by
request for mutual assistance. This means that there is a two stage process
which is detrimental to its efficiency.

European Evidence Warrant (2008/978/JHA)

The European Evidence Warrant is for the purpose of obtaining objects,
documents and data for use in criminal proceedings. This can include
objects, documents or data from a third party, from a search of premises
including the private premises of the suspect, historical data on the use
of any services including financial transactions, historical records of
statements, interviews and hearings and other records including the results
of special investigative techniques (such as surveillance).

It only applies to evidence which already exists and therefore covers a
limited spectrum of judicial cooperation in criminal matters with respect to
evidence. Because it is of limited scope, competent authorities are free to
use the EEW or to use existing mutual legal assistance instruments which
remain in place.

When can it be issued?

Under Article 5, an EEW may be issued for the following types of
proceedings:

with respect to criminal proceedings brought by or to be brought before
a judicial authority in respect of a criminal offence under the national law
of the Issuing State;

in proceedings brought by administrative authorities in respect of acts
which are punishable under the national law of the Issuing State and where
the decision may give rise to proceedings before a court having jurisidiction
in particular in criminal matters;
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in proceedings brought by judicial authorities in respect of acts which
are punishable under the national law of the Issuing State by virtue of
being infringements of the rules of law and where the decision may give
rise to further proceedings before a court having jurisdiction in particular
in criminal matters; and in connection with proceedings referred to above
which relate to offences or infringements for which a legal person may be
held liable or punished in the Issuing State.

The Issuing State must take necessary measures to ensure that the EEW is
issued only when the conditions in Article 7 have been met.

It is necessary and proportionate to obtain the objects, documents or
data sought for the purpose of proceedings referred to in Article 5.

The objects, documents or data can be obtained under the law of the
Issuing State in a comparable case if they were available on the territory
of the Issuing State even though different procedural measures might be
used.

The EEW is prepared on a pro forma template similiar to the that for the
EAW.

Under Article 11, an EEW may not be issued for the purpose of requiring
the executing authority to:

Conduct interviews, take statements or initiate other types of hearings
involving suspects, witnesses, experts or any other party;

Carry out bodily examinations or obtain bodily material or biometric data
directly from the body of any person, including DNA samples or fingerprints;

Obtain information in real time such as through the interception of
communications, covert surveillance or monitoring of bank accounts;

Conduct analysis of existing objects, documents or data; and

Obtain communications data retained by provides of a publicly available
electronic communications service or a public communications network.

Statements can be taken from those persons present during the execution
of the EEW and directly related to the subject of the EEW.

In addition, an EEW should only be issued where the object, documents
or data could be obtained under the national law of the Issuing State in a
comparable case.

258



The test of dual criminality, which exists under the 1959 Convention, is no
longer necessary under the EEW where the offence is one of the Framework
List offences.

There are limited grounds of refusal. An Executing State may refuse to
execute an EEW within 30 days of receiving it if:

« The execution would breach the ne bis in idem principle;

« Theactis not an offence under its national law — but only in the certain
cases specified in the FD;

« Execution is not possible with the measures available to the executing
authority in the specific case;

« There is an immunity or privilege under the law of the Executing State
that makes its execution impossible;

It has not been validated by a judge, court, investigative magistrate or
public prosecutor in the Issuing State when so required;

« The offence was committed on the terrority of the Executing State
outside the Issuing State where the law of the Executing State does
not allow for legal proceedings;

It would harm national security interests;

« The form is incomplete or incorrectly completed

In addition, the FD respects the fundamental rights and observes the
principles recognised by Article 6 and therefore an executing authority may
refuse to execute an EEW if it believes that it is issued for the purpose of
prosecuting a person on account of his sex, racial or ethnic origin, religion,
sexual orientation, nationality, language or political opinions or that the
person’s position may be prejudiced for any of these reasons.

All interested parties must have access to legal remedies against the
recognition and execution of an EEW but these remedies may be limited
to cases where coercive measures are used. Any action is to be brought in
the Executing State but challenges to the substantive reasons for issing the
EEW may only be brought in the Issuing State.

The European Evidence Warrant is additional to existing methods of
mutual legal assistance and for this reason, because it is very limited in its
scope, it is not used very often. Most member states tend to use mutual
legal assistance methods instead of the EEW in practice.
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[slide 12]
So, what’s next in the European Union for mutual legal assistance?

The existing rules in obtaining evidence are of two kinds. There are those
based on the principle of mutual assistance such as the Conventions of
1959 and 2000 supplemented by the Schengen Agreeement (the abolition
of checks at common borders between France, Germany, Belgium,
Netherlands and Luxembourg) and then there are those instruments based
on the principle of mutual recoginition such as the European Arrest Warrant,
the European Evidence Warrant and freezing orders.

Having two systems makes the application of the European instruments
burdensome for practitioners and often causes confusion as to what the
most appropriate tools are in any given situation. This in turn can hinder
investigations.

Instruments based on mutual assistance are often regarded as slow and
inefficient because there is no consistency in their application or any fixed
deadlines for their execution. Mutual recognition instruments are also
criticised as being insatisfactory because they are limited in their scope.
They only cover specific types of evidence and they provide a large number
of grounds for refusal.

The Stockholm programme

The Stockholm Programme sets out the EU’s priority for the area of
justice, freedom and security for 2010 to 2014. It talks of developing a core
of common minimum rules accross Member States to the extent necessary
to facilitate mutual recognition of judgements and judicial decisions and
police and judicial cooperation in criminal matters.

The Council considers a certain level of approximation of laws as
necessary to foster acommon understanding of issues amongst judges and
prosecutors in the Member States. It believes this will enable the principle of
mutual recognition to be applied properly between Member States whilst
taking into account the differences in their legal traditions and systems.

The Council believes that more efforts should be made to make
judicial cooperation more efficient in the face of cross-border crime. The
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instruments adopted need to be more user-friendly for practitioners and
more focus needs to be given to recurring issues such as due regard to time
limits, language implications and the principle of proportionality.

To that end, the view was taken that mutual recognition should extend
to all types of judgements and decisions of a judicial nature, which may,
depending on the legal system involved, be criminal or administrative.
The Council decided that a comprehensive system for obtaining evidence
in cases with a cross-border dimension, based on the principle of mutual
recognition, should be pursued because the existing instruments were too
fragmented. It invited the Commission to consider a new approach, based
on the principle of mutual recognition but also taking into account the
flexibility of the traditional system of mutual legal assistance and it wanted
a new model, with broader scope than the EEW to cover as many types of
evidence as possible.

[Slide 13]
What was the result?

The Commission published a Green Paper in 2009 on obtaining evidence
in criminal matters from one Member State to another and securing its
admissibility. The Green Paper posed a list of questions to Member States
designed to determine whether they would welcome a replacement to the
existing regime on obtaining evidence in criminal matters with a single
instrument based on the principle of mutual recognition covering all types
of evidence.

The Commission’s Green Paper suggested that the most effective solution
would be to replace the existing regime with a single instrument based
on mutual recoginition which covered all types of evidence. It proposed
an instrument that would go further than the EEW to cover evidencet hat
although directly available, does not yet exist - such as statements from the
witnesses or suspects and the information to be obtained in real time such
as interception of communications or the monitoring of bank accounts. It
suggested the new instrument could also cover evidence which existed but
was not yet available without further investigation or examination - such as
analyses of existing objects, obtaining DNA evidence and fingerprints.
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Although Member States broadly welcome such an instrument, there was
a lack of consent amongst them about how it should be achieved in practice
and whether it should apply to all evidence or whether it should be restricted
to certain categories of evidence.

[Slide 14]
European Investigation Order

Following from the Commission’s Green Paper, the Directive of the
Parliament and the Council regarding the European Investigation Order in
criminal matters was proposed in April 2010. It was proposed by a group of
seven European Member States: Austria, Bulgaria, Belgium, Estonia, Slovenia,
Spain and Sweden.

They proposed that the European Investigation Order would replace the
existing legal framework which applies to the gathering and transfer of
evidence between Member States. It suggested a procedure that would allow
an authority in one Member State, to be known as “the Issuing authority” to
request that specific criminal investigative measures be carried out by the an
authority in another Member State, “the executing authority”.

The EIO contains several significant innovations over existing procedures. It
focuses on the investigation measures to be executed rather than the types
of evidence to be gathered. It has a broad scope and covers all investigative
measures. In principle, the Issuing authority decides on the type of measures
to be used. The executing authority retains residual power to use a measure
which is not contained in the order if that is necessary under its domestic
law where it would achieve a better response or result. Clear time limites are
provided for the recognition of the EIO and for it's execution. The proposal
innovates by providing a legal obligation to execute the order with the same
priority that authorities use in their own domestic cases and it provides a
standard form to be used by all Member States.

Compared to the European Evidence Warrant and to mutual assistance in
general, the European Investigation Order provides for a rationalisation on
the grounds of refusal and the right of the Issuing Member State to request
that one or several of its officials assist in the execution of the measure in the
Executing Member State.
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In August 2010, the Commission issued an opinion on the initiative,
warning that it could be a system of sharing evidence without the
safeguards provided by common admissibility standards. In its opinion
the Commission noted the advantages of the proposal — a simpler, unified
system if it was backed by the appropriate procedural and fundamental
rights standards.

At the time of the adoption of the opinion, Viviane Reding, the EU Justice
Commissioner said that she would ensure that the proposal respects the EU
Charter of Fundamental Rights.

A general approach on the draft text was reached at the meeting of the
Council in December 2011, allowing the Council to negotiate with the
European Parliament for the adoption of the EIO.

However, before it could be approved and before it could be considered
by the European Parliament and EU Council, it was criticised by Fair Trials
International, the Fundamental Rights Agency, Statewatch and some
UK MPs, who fear that it will allow increased police surveillance and
disproportionate use of investigative powers in trivial matters. Negotiations
are still ongoing and we await their outcome with interest.

[slide 15]
Roadmap on procedural rights

Under the Stockholm Programme the issue of procedural rights was also
revisited. The Council stated:

“The protection of the rights of suspected and accused persons in
criminal proceedings is a fundamental value of the EU, it is essential in order
to maintain mutual trust between Member States and public confidence in
the EU!

The Council welcomed the Roadmap on Procedural Rights for suspects
and accused persons in criminal proceedings and confirmed the Roadmap
would form part of the Stockholm Programme.
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Examples (as shown on slide) are:

« Letters of rights

+ Access to alawyer

« TheEIO

« Green Paper on Pretrial detention

- Draft Directive on Freezing and Confiscation of Proceeds of Crime

Freezing and confiscation of proceeds of crime

The Council welcomed the proposal of the Commission for a directive on
the freezing and confiscation of proceeds of crime in the EU, presented in
March 2012 (7641/12).

The Commission proposal aims to make it easier for national authorities
to confiscate and recover the profits that criminals make from cross border
and organised crime. The draft directive lays down minimum rules for
Member States with respect to freezing and confiscation of criminal assets
through direct confiscation, value confiscation, extended confiscation, non-
conviction based confiscation (in limited circumstances), and third-party
confiscation. It believes that the adoption of such a proposal will facilitate
mutual trust and effective cross-border cooperation.

The Danish presidency wants to push forward negotiations and detailed
discussions in the preparatory bodies began in May 2012. Some Member
States emphasised the need to go further on the provisions on non-
conviction based confiscation while others stressed the need to make the
instrument compatible with national law.

[slide 16]
Mutual Legal Assistance with the United Kingdom

The next part of my presentation focuses on MLA with the UK.

[slide 17]

Within the UK, there are two central authorities for requests for mutual
legal assistance. Their functions are to receive, accede and ensure the
execution of MLA requests. There are three central authorities in the UK.
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These are:

- The UK Central Authority at the Home Office in London for matters
relating to England and Wales and Northern Ireland; including smug-
gling of prohibited and resticted items and direct tax

+ The Crown Office in Edinburgh for matters relating to Scotland; and
« HMRC for matters relating to indirect tax.

The Home Office has published guidelines and they can be found on the
website. The link is provided on the slide. My presentation will be available
to all of you, so you will be able to look up the guidelines which are quite
detailed.

[slide 18]
When should a request be made?

A request should be made where evidence as opposed to intelligence
is required, for a criminal matter. If you require intelligence, this should be
obtained through police to police liaison, which can be facilitated through
Interpol.

Any request should be proportionate to the level of crime being
investigated particularly where the request is for intrusive and time
consuming measures — such as search warrants, surveillance and court
ordered assistance. Police forces in the UK prioritise MLA work alongside
domestic work and if the request is for a minor or trivial offence, it is unlikely
to receive prompt attention due to limited resources.

Priority is given to requests which involve serious criminal offences
(murder, crimes of violence and organized crime), evidence that is at risk
of being concealed or destroyed, ongoing offences or where the safety of
witnesses or the publicis at risk or where there an imminent trial date.

What should be included?

The request must be on headed paper, signed by the Issuing authority
and translated into English if the request is in Turkish.
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It must include:

Details of the authority making the request, including the name, con-
tact number and email address (if possible) of a contact person;

Purpose for which assistance is sought;

The type of assistance being requested (eg, for evidence/service of
process/enforcement of restraint/confiscation etc.) and any additional
information regarding the request — eg rules on admissibility or proce-
dures that need to be followed;

A description of the offences charged/under investigation/sentence/
penalty;

A copy of the legislation giving rise to the offence/penalty/sentence
and the rights the person may be afforded;

A summary of the facts giving rise to the request and its connection to
the UK;

Details of the person(s) named in the request, including address, DOB
and nationality;

Details of the location of the company/person the evidence is to be
obtained from;

If a person is to be visited, whether they are a witness or a suspect;
The name of the suspect and details of what he/she is charged with;

The connection between the evidence requested and the offence un-
der investigation/the proceedings. A clear nexus is required to show
how the evidence is relevant and will assist the case;

Relevant dates in relation to court hearings;

Details of any UK law enforcement officers already familiar with the
case (where there has been police to police cooperation)

Urgent requests - please state why itis urgent — eg a person is in custody/
due to be released from custody; risk to individuals; risk of dissipation of

assets;

Supplementary requests — must state the reference for the previous

request; contain the information above in relation to a general request and
any further relevant information.
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Forms of MLA the UK can provide
- Service of Process Documents

« Witness and Suspect Evidence

« Third party material held in confidence - Telecommunications & Bank-
ing Evidence

- Evidence via Video or Telephone Conference

+ Restraint and confiscation of assets

+ Search and Seizure

« Temporary transfer of a prisoner for purposes of investigation
« Passport information and immigration status

« Joint investigation teams

« Interception

Requests for criminal records

Requests from EU Member States are handed by the Exchange of Criminal
Records team at the ACPO Criminal Records Office (ACRO) through ECRIS
(European Criminal Record Information System) in furtherance of 2009/315/
JHA.

The UKCA-ECR team notify EU Member States of any convictions imposed
in the UK on citizen from that Member State and receive notifications from
other EU Member States of convictions imposed on UK Nationals. They
also deal with requests to and for previous convictions in connection with
criminal proceedings against an EU national.

Where an EU Member State requests criminal record information in
relation to criminal proceedings they will receive the following information
in English:

« PNCID

« CaselD

« Full name (and previous names and aliases)
« Date and Place of birth

« Gender
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+ Nationality

« Name of court of conviction and/or sentence

« Date of conviction/sentence

« Type and extent of punishment

+ Legal classification of offences

« Supplementary penalties

« Subsequent decisions (eg appeals modifying conviction/sentence)
Requests for Certificate of Conviction

Where the name and date of the court of conviction/sentence is known,
the request should be sent there directly. If that information is not known,
a request should be known for criminal records.

[Slide 19]
MLA in Scotland

Scotland is a small country at the north of Great Britain. According to
the National Records Office, in 2011 the population of Scotland was 5.2
million compared to England and Wales with 52 million and Turkey which
| understand has a population of over 70 million! | am part of a team of 6
lawyers responsible for mutual legal assistance and extradition in Scotland.
Much smaller than your own department at the Ministry of Justice.

Typically it is easy to facilitate police to police cooperation where
information is required for intelliegence purposes. The UK receives a high
number of requests. Formal requests for mutual legal assistance should
be reserved for serious criminal offences, such as murder, violence or
organized crimes, terrorism, corruption where evidence is required rather
than intelligence. Such requests can be made direct to a judicial authority
rather than being sent to the Central Authority at the Home Office.

Eurojust can be used for coordination meetings and you have already
heard from Mr. Miguel about how these are set up by Eurojust. The UK also
welcomes the attendance of foreign officers to assist with the recovery of
evidence.
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Experience of terrorism cases

I will speak briefly about a terrorism case that we had recently in the United
Kingdom. This was a case where a man known as Taimour Abdulwahab was
responsible for 2 explosions in Stockholm on the 11th December 2010.

When the Swedish police began to investigate him and the explosions,
they recovered a mobile telephone from which there have been 2 telephone
calls made to an individual in Glasgow, a city in the west of Scotland.

This person was traced and had many aliases. Eventually it was discovered
that his real name was Nasserdine Menni. Nasserdine Menni had been in
the United Kingdom for approximately 5 years. He was living as an asylum
seeker in Glasgow but he had previously pretended to be a French national
when he was living in England.

During the course of the Swedish investigation they also discovered that
Nasserdine Menni had been sending money to Taimour Abdulwahab. He
had been in contact with him by telephone, in person and by e-mail and he
was believed to be involved in the conspiracy to bomb Stockholm.

A file was opened at Eurojust and it was decided that the investigation
into Nassedine Menni should be carried out by the Scottish authorities.
The investigation by the Scottish Police required information from France,
Luxemburg, and the USA as well as from Kuwait and from Iraq.

In total 8 Letters of Request were issued for evidence in the case from
France, Luxembourg, the USA as well as requests to Sweden to obtain the
information and the evidence gathered by the Swedish authorities during
their investigation.

The requests were issued to Sweden for banking evidence, CCTV
recordings of the explosions and the transcript of the interviews of
witnesses. 2 requests were issued to France to have witnesses interviewed
and to obtain records relating to a false identity that Nasserdine Menni had
been using. He had a false document which suggested that he was a French
national. There was a request to Luxemburg relating to the activation of
Iphones which had been purchased in Glasgow and which had been
used by him to communicate with Taimour Abdulwahab. There was also
a request to USA for the recovery of the evidence from Microsoft and from
Facebook records to show the contact between Taimour Abdulwahab and
Nasserdine Menni.

269



Shortly before the explosions in Stockholm Abdulwahab’s wife sent an
e-mail to Swedish media which confirmed that the terrorist attack was an act
of Jihad. Financial transactions that were examined showed that Nasserdine
Menni had sent £1000 pounds to the wife of Taimour Abdulwahab and also
other transactions revealed that he had sent approximately £6000 pounds
which had been used to finance oversea trips and the purchase of the
vehicle which was used in the explosion.

A joint investigation team was set up with law enforcement from the UK,
Sweden and France to work together. There was also liaison with USA and
the FBI were involved in the investigation, too.

It was a complex investigation and the subsequent trial of Nasserdine
Menni lasted 11 weeks. He was charged and subsequently indicted for
offences of conspiracy to commit murder and to furtheracts of terrorismand
also for the financing of terrorism. It was very difficult despite the e-mails
and the evidence chain that we obtained to show that he was involved in
the conspiracy to commit murder and the jury convicted Menni only on the
charge relating to the the financing of terrorism. The investigation taught
us that close mutual assistance is necessary in these transborder cases,
the number of countries involved made the investigation difficult, and in
Scotland we have very strict time limits for the investigation and bringing
the trial of a suspect in custody.

Someone who is in custody must be indicted for a preliminary hearing
within 110 days and the trial must start within 140 days unless the court
grants an extension. Because of the difficulty in obtaining the evidence from
foreign countries, we had to ask the court on three occasions to extend the
time limits. On the 3rd occasion when we asked for the extension we were
still awaiting the recovery of information from the USA which was vital to
try and prove that there was a conspiracy between Taimour Abdulwahab
and Nasserdine Menni.

The evidence was recovered and it arrived in Scotland about a week
before the trial was due to start. It was a huge volume of information which
required to be translated and then used in court. The lessons we learned
from the investigation were that you have to have realistic time tables when
you are working with foreign countries. You have to explain to them how
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your process works and what are critical time limits. In every request we
stated to the foreign authorities that this was a serious case and very urgent
but without a deep understanding how the process works in Scotland, they
were unable to understand in their own terms what that meant.

There were also language difficulties and difficulties with procedures,
for example when we asked the French authorities to interview witnesses,
we provided them with the questions that we wanted to be asked. Even
though we sent officers from Scotland to assist the French officers with the
interviews of the witnesses, not all the information that we required to be
covered by the questioning was covered. This meant that Scottish officers
had to return to France again and more questioning of the witnesses had
to be carried out. That was a very time consuming part of the investigation.

One of the other difficulties that we had is that the system in Scotland
requires oral evidence from witnesses. Because the explosion took place
in Stockholm and was investigated by the Swedish police, we required the
Swedish police to attend at the High Court in Scotland to give evidence.
This caused a lot of difficulties for the Swedish authorities because we were
asking for over 40 Swedish police officers and the Swedish security police
officers to travel to Scotland to give their evidence in person. Under Swedish
law, police officers provide written statements and that is sufficient for the
court, so they had difficulty understanding why we couldn’t simply translate
their statements and use them. In the end we managed to agree some of
the evidence with the defence but there were still quite a few officers who
had to attend to give their evidence in person.
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Georg SCHAFER, (Federal Ministry of Justice,Germany)
“MUTUAL LEGAL ASSITANCE INTHE FIGHT AGAINST THETERRORISM”

First of all thank you very much for giving me the floor and thank you
very much for the Ministry of Justice, the Turkish Ministry of Justice for
organizing this event and giving me the possibility to speak here. Since |
am not the best technician and computers and we don't like each other too
much, so | am trying to find out where my presentation is and then I'll start
right away.

Thank you very much. That was another example of good cooperation.
Germany and Turkey have not only cooperation in international crimes or
international terrorism cases. | will give an overview of the topics | want
to talk about. My distinguished colleague from the United Kingdom has
pretty much said everything there is to say about the legal framework. I'd
like to add some two small points we have in Germany. Of course mutual
legal assistance also be provided for on the basis of bilateral instruments
even though to my knowledge the most bilateral agreements Germany has
are not on judicial level or do not concern judicial cooperation but deal
with police cooperation. So there is an agreement Turkey and Germany
concluded in 2003 in the cooperation in fight against serious crime
especially terrorism and organized crime but we have a number of bilateral
treaties in Germany with certain countries. And of course also there are not
only bilateral treaties but there are agreements of the European Union with
other countries. Another point concerning Germany of course we have the
possibility to provide for mutual legal assistance, a non treaty basis Act
and international cooperation allows for legal assistance without a treaty,
where the system is not covered by any other prevention. The big difference
of course is that the German Act on International Cooperation does not
establish an obligation to provide for mutual legal assistance but MLA may
be provided so that big difference to cooperation based on a treaty. | will
then focus on German experiences and after a while little bit into questions
we face in connection with extradition questions, we face with other forms
of mutual legal assistance.

Concerning the general experiences Germany has in the cooperation in
the mutual legal assistance, question concerning terrorist cases especially
with Turkey, | can summarize these experiences that at least from my point of
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view we work very well together. It's a good cooperation, it’s very open. We
have challenges that both sides know about. We discussed these challenges,
we address them most of the time, and we find practice solutions. Turkey is
number one the most important partner of Germany outside the European
Union. So Germany does not have any other country with which Germany
has more, let’s say traffic and mutual legal assistance questions. Of course if
you have that many cases together you face certain challenges and I'll come
to these challenges later on my presentation but I'd like to point out at the
beginning. These challenges are not specific challenges between Germany
and Turkey but Germany faces these challenges due to some constitutional
provisions we have with a lot of other countries.

What part of challenges on extradition cases, we heard from my colleague
from Great Britain, the legal basis for extradition cases between Germany
and Turkey and between Germany and all the other states of the European
Convention. It is the European Convention on Extradition; most of the
terrorist cases we deal with are covered by this convention. Offences are
punishable by at the prevention of liberty for a maximum period at least
one year or more. That means for Germany around 98 or maybe 99 percent
of all the offences contained in our criminal code are covered in most
certainly all the terrorist offences we know so in principle most offences in
the criminal code fall under the scope of the Convention and fall under the
general obligation to extradite which is foreseen in the Convention, which
are the challenges in extradition cases we've talked about.

Quick overview | want to strive the challenges we face with political
offences, we face with solemn questions, we face in terms of dual
criminality, and the challenges we face concerning death penalty, lifelong
imprisonment and prison conditions and last but not least fair trial principle
all connection with extradition cases. Of course these challenges are applied
mutandis mutandis to the any other form of mutual legal assistance at least
most of them dual but I'll come back to that later.

Let me start out with the question of political offences in the challenge
we face in that respect. The German Act on International Cooperation on
Criminal Matters prohibits the extradition for a political offence, so does the
European Convention on Extradition and that is Article 3 paragraph 1 which
you can see on the chart. Together with that provision, without article 3
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paragraph 1, you always have to refer to the 1977 European Convention on
the Suppression of Terrorism and why is that of course every state has to
determine under its law if the offence that is at stake a political one.

But the things is even if the offence does not constitute a political offence
under the law of the requested state, the requested state will still refuse
extradition if the requesting state considers the offence under its laws
as political one. That's exactly the part of the position whether the 1977
convention comes to place. Because this convention obliges the State
Parties to extradite persons uncertain offences even if according to the law
of the requested state the offence is to be categorized as a political offence.
So what this convention does is it defines political offences and its purpose
is to reduce cases where states can claim political in order to deny a request
for extradition. So within the State Parties of the European Convention on
Extradition, the issue of political offence should not be a major reason to
refuse extradition. | wanted to mention it just to be completed.

What is a rather big issue on extradition cases which is the question of
the solemn which is closely connected to the question of the political
offences I've mentioned about. It is connected not only because it is in the
same article in the European Convention but it has connections due to
other reasons and I'll come back to them in a minute. As you can see, the
Article 3 of paragraph 2 of European Convention states that the extradition
shall not be granted if the requested party has substantial grounds for
believing that the request for extradition for an ordinary criminal offence,
and that is an important point and I'll come back to, that has been made
for the purpose of prosecuting of a punishing a person on account his or
her political offence. The same provision is contained in the German Act on
International Cooperation and important point is that it's not other than
the point mentioned before. It's not the offence that has to be political but
the crime for which the person should be extradited could be a deathly
life crime, could be a theft, could be any other crime but the real purpose
behind prosecuting that crime has to be punishing of a person for his or
her political opinion. In transnational terrorist cases between Germany
and Turkey and Germany and all other countries, | have to say that this is a
quite frequent issue and quite a number of requests for extraditions have
been denied in the past. The question is how we deal with the request for
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extradition if the prosecuted person was granted asylum in the requested
state or in the any other state in accordance with Geneva Convention or has
applied for asylum in the asylum procedure is still pending.

To explain the German position of the German problems we have to refer
a little bit the German law. In the German law extradition and asylum are
two completely different, two separate independently instruments with
two independent procedures and the most important point to understand
the system behind this is two completely different perspectives. Of
course the perspective of the asylum procedure is a humanitarian point.
It is to protect the human rights of a person. The perspective behind the
extradition procedure of course is to prosecute the criminal and to bring
the criminal to justice.

Having these two different prospective is easier to understand that in
Germany we have two different decisions based on the same facts but one
on extradition and one on the asylum questions. The decision about the
request for asylum is taken in Germany by special office that is the federal
office of migration and refugees.

This office decides on asylum requests. Its decision can be appealed
and then at administrative court decides whether to grant asylum or not.
This is the different part to the extradition decision it is taken as well by
a court but it is not administrative court, it is a criminal court. Within this
decision, if extradition shall be granted or not, the criminal court has to look
at Article 6 paragraph 2 on international cooperation in criminal matters
which states extradition shall not be granted if there are sound reasons
for the assumption, that the accused in the event of his extradition will be
prosecuted or punished because of his political believes.

In principle, these two decisions one of the administrative court one of
the criminal court are two separate decisions; one does not affect the other
one, one court is not bound by the decision of the other one. This is stated
very clear in the German asylum procedure act which you can see now on
the chart. This shall not apply to extradition procedures before it says that
the asylum application shall be binding in all other questions. Therefore
in principle in German law, you could extradite the person even if he or
she has been granted asylum in Germany or in another member state of
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Geneva conventions. Because as | said, as you can see, these two decisions
are independent. But of course the two decisions of two courts have
circumstantial value for each other. Has to say one court would have to find
reasoning to decide differently since the facts there deciding on are more or
less the same. As | said they have different perspectives which they decide
but the facts are the same plus having different decisions on the same issue
by different courts is one thing every state like that, if they have two courts
deciding differently on same issue. But it is in principle is possible but in
general | can say for the German side that we will not extradite a person in
any case while in our side the procedures are pending.

So in any case as long as the administrative court or the office has not
decided on asylum question, persons will not be extradited. And | must
admit most of the time even though the decisions are not binding to
each other, legally binding decision which grants the person asylum is an
obstacle to the extradition. The important part for me as a member of the
Ministry of Justice is that it is any case a judicial decision is not any case
a decision that court has taken and there is not a lodge of the Federal
Ministry of Justice, German Federal Ministry of Justice of course has to
respect these decisions. So far is also so much are the asylum question
or about the asylum challenge we face in mutual legal assistance cases
especially in connection with terrorist crimes.

The next point I'd like to address the question of dual criminality. We heard
from my distinguished colleague from Eurojust from the United Kingdom
that within the European Union in extradition cases the question of dual
criminality is not an issue anymore. We have the European arrest warrant
which you can see on the chart and its article 2 paragraph 2 states and I've
highlighted the deciding phrase that there are certain offences enlisted
and catalogued of offences precised, it is not a catalogue of offences but it
is the descriptions of criminal offences and if the requesting state sees the
offence fitting under these catalogue, the requested state generally has to
accept that.

And we have heard before too, it is the principle mutual recognition
within the European Union and it's becoming more and more popular. We
have a recognition instrument especially on the recognition of the financial
penalties and fines have the principle, has the arrest warrant. Among the
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state parties of European Convention on Extradition we have article 2
paragraph 1 which states extradition shall be granted in respect of offences
punishable under the laws of the requesting party and of the requested
party. So that’s the dual criminality principle. Germany requires dual
criminality in the cases of extradition and has to be completed. In cases of
enforcement of sentenced is stated in Article 3 of the German Act. Within
this context of dual criminality, I'd like to address one issue, one challenge
which is sometimes addressed as a special aspect but from my point of
view it comes down to a question of dual criminality, that is the content,
that's the question of the content of the request the description of the facts
of the cases. And that is also very closely linked to the discussion to the talks
we had yesterday about the definition of terrorism but I'll come back to that
in a moment.

Of course in every request for mutual legal assistance or extradition facts
have to be delivered in a way that allows the requested side to examine
whether the concrete acts fulfills all the requirements provided for in its
own laws, so in German law or in Turkish law. Sometimes that is not the
case in quite a few incidents so in the request there are not the deciding
that facts are not described in a way to allow the requested state this
examination. In a quite reasonable number of cases, this is not a problem
of dual criminality but this is more of the translation of the description.
Depending on the country you are dealing with sometimes it's hard to
find good translation. Because most of the time we're talking about very
complex facts that have to be translated properly. But sometimes it is not
a problem of translation, but just the facts are not described thoroughly
enough especially not what each person did in that terrorist cases. That’s
why I'll come back to the discussion we had yesterday and German law in
terrorist cases requires concrete act, support for terrorist organization, they
could be for example collecting funds or buying a weapon or providing a
shelter for one of the members of the organization. What under German
law is not sufficient would be just being present of a meeting for example
of terrorist organization without any further description what happened
at that meeting. It could be that the person just sat there and watched
and listened and then went home. It could be the person stood out and
expressed his view and said that he does not agree. It could be the person
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stood out and cheered so there are many possibilities and that’s a point
where German law requires very precise and very concrete description of
what happened. And as far as | understood it is not necessary under in a
lot of legal systems. Because they have a very much broader approach and
are able to prosecute certain acts which we Germany could not prosecute
at least, not has a support for a terrorist organizations. Having these two
issues on dual criminality which is the translation question or description
of the facts, Germany and Turkey have agreed quite easily to consult each
other in every single case prior to the refusal of a request on the grounds of
the lack of dual criminality.

That is because only by that means you can exclude other refusal because
on the grounds that maybe the translation was bad. You can find that out
very easily when you talk about the case if it is a case where just one side
doesn’t have more facts because they don't need it or if the facts are not
translated. If it'’s not a translation problem, and I've pointed that out than
a lot of times we have just instructional problem, where it's hard to find
a solution for it. It is a problem of different legal traditions, it is problem
of laws as | said in the German Criminal Code the provision of forming or
supporting a terrorist organization is very strict. Or better say | can refer to
the example | gave yesterday, it is not so much the German but also the
German courts that require very precise the description of a very single act.

As | said when you can rule out a translation question, you have an
instructional problem and to me, | think this is an issue and it will stay an
issue as | said that at the beginning that is not only an issue that Germany
faces with Turkey but as we learned yesterday from my distinguished
colleague Poland, Poland to has a quite a different approach or a little
different description what terrorist offences are. Of course we have the
European arrest warrant and that solves problem a little bit, we face this
problem of different legal traditions concerning terrorist cases with a lot of
other countries.

As | said the dual criminality issue is an issue we have and it will stay as an
issue which of course we do not face with Turkey is the issue of death penalty
but it is an issue we face not only in extradition cases but also in all fields
of mutual legal assistance with quite a number of states especially in issue
we face with United States of America. The Extradition Convention states
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the extradition may be refused if the offence is punishable by death under
German constitution, you can sum that up with extradition is prohibited if
the offence is punishable by death in the requesting country.

As far as | know, but you know that of course much better than I do, Turkey
has abolished death penalty and as far as | know even before abolishing
death penalty has not enforced the death penalty for a number of years, so
that is a necessary issue with Turkey. But as | said it is a big issue with USA
because they have the death penalty and they enforce the death penalty
and we have assurances in these cases that the death penalty shall not be
enforced if we provide for mutual legal assistance. But | don't want to touch
too much on challenges with United States but let’s just say that we have
different interpretations within United States and within Germany of how to
interpret the assurances we get on these questions from the United States.

Another challenge we face a little bit connected with death penalty
question is the question of lifelong imprisonment. | have to refer again to
our German Constitution, our German legal systems. The German federal
court has very strict on life time imprisonment in Germany that does not
mean you stay in prison for life time but generally it means you stay in prison
for about 15 years and after that prison doors are open you'll be released on
parole. That's because the German Constitutional Law Court says that the
dignity of man requires that he or she has the possibility to became free
again. That's the reason why Germany cannot extradite persons unless it
is certain or as the federal courts says unless there are reasonable grounds
to assume that a convicted person will have the possibility to become free
again. The possibility may be sufficient if it does not have to be clear that the
person becomes free after 20, 30, 40 years, but the possibility is sufficient
if this possibility is available in a certain official or formal procedure. The
possibility can even be the possibility of being pardoned. But excuse me,
even there has to be an official or formal procedure.

In connection with terrorist cases Germany has especially with Turkey, this
isan issue because as far as | know the relevant laws of Turkey in connection
with terrorist cases often provide for not only a lifelong sentence but for a
lifelong sentence under accorded circumstances which means that there is
no possibility of pardon or early release other than health issues. In these
cases the German federal constitutional court would expressively state that
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the extraditionis prohibited. These with no affect to the statute of prohibition
that Turkey courts, many of that a lot better than to my knowledge, do not
make use of this possibility of a special lifelong or accurate lifelong. The
sentence | can only think of one case but as | said even if this sentence form
is not used our constitutional court still prohibits the extradition.

We have been extensive discussions about this case with our colleagues
from Turkish Ministry of Justice because of course we have that different
tradition, we have that constitutional ruling but one thing is for sure that
we all agree on the fact that we are talking about serious crimes, we're
talking about serious terrorist crimes and we're talking about people that
should be sent to prisons, so both Germany and Turkey of course have a
lot of interest in a practical solution to that questions. There are possible
solutions we have discussed. One could be an assurance not to impose
this special lifelong sentence. But | must admit | would have a problem to
give them assurance from the German side if we would reverse the cases
because of course the courts are independent, | cannot assure what a
court does and another court doesn’t do and | assume it be the same in
Turkey of course. Another solution we discussed is presidential assurance
on a pardon procedure. As far as | know Turkish president has the right to
pardon and if he or his office can assure that within a certain period of time
he will examine every case for the possibility of pardon with a fixed time
with no other cost and to examine the possibility of pardon that might be
a solution too.

A third solution would be that we grand extradition on certain offences
and within this extradition decision, it will be specified that the person
is extradited only to be tried on certain charges and these are only the
charges which cannot lead or which cannot be punished with special
lifelong sentence and of course Turkey would assure that it would honor
this specialty principle that means of trial of only these offences.

Another possibility we're discussing is additional bilateral treaty between
Germany and Turkey, an additional treaty to the Extradition Convention. We
have treaties with other countries not on this subject but additional treaties
to address these challenges. We had the same issue with other countries,
we still have them; with some we solved them. For example with Brazil on
the last point that is an assurance on the enforcement period. So to my
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knowledge whenever we extradite people to Brazil they assure that the
sentence would not be enforced for more than 30 years, so after 30 years
the prison doors would be open.

Another issue in connection with prison is the issue of prison conditions.
It is not a challenge we have with Turkey but Germany has it with a lot of
other countries. Especially in terrorist cases that can occur or does occur
at Germany that you either have to ask the state to extradite the person
knowing that within state the prison conditions are not align with the
requirements we have in Germany or align with the conditions the European
Court of Human Rights has for extraditions or it could happen that one of
these states asks you to extradite a person.

Especially as | said in terrorist cases, that happens because terrorists seem
to have a bad habit to hide in states that have poor legal system and very
often the poor legal system goes along with prison conditions we Germany
could not accept. That is because Germany cannot be the cause for the
person to be put in prison in one of these states, be it to be extradited or
being because Germany extradited the person to that state. In fact there are
number of States we, Germany, has to examine on a regular cases whether
we can conduct or whether we can ask to conduct the search for person to
be extradited or whether we can only ask the conduct to search to clarify
the place of residence in the stay of a person in that country and that is due
to the prison conditions in these countries because as | said, we cannot be
responsible for people being put prison there. In fact there are cases where
extradition is prohibited in any case to certain countries that is not only an
issue of terrorist cases but we have that too in cases related to genocide
crimes against humanity where states are involved, we cannot put people
to prison.

In order to be able to deal with these cases, Germany needs assurance
and most of the time the States can provide assurances, otherwise we
will not extradite or we cannot ask for extradition. These assurances of
course the State has to assure that the convicted person will only be held
in a designated prison that is the most determined prison that has been
examined before whether it fulfills the standard. The second assurance
would be at the prison remains and that prison he won't be moved to
another prison. As | said earlier the interpretation of assurance is within the
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respective state, we have different interpretations and assurances, as | said
before with United States, so we have to make clear that the person stays
at the prison and won't be moved and the second and the third assurance
would be that Germany has the right to visit person in that prison and see
how he or she is doing there.

The nextchallengelwould summarize underthe scope of fair trial principle.
Germany cannot extradite person, if the purpose of the extradition is to
enforce a sentence that was imposed by a court of military judges or a court
composed of civilian military judges. This is not only a question on enforcing
sentence; it could also be a question. Of course the same would apply to an
extradition to be tried in front of such courts but concerning Turkey as far
as | know since 1999 there are no military judges any more, better say they
don't rule on terrorist cases. So this is only a question concerning old cases.
German courts are very clear on that question and make reference to the
judgment of European Court of Human Rights stating that the courts like
that underline article 6 of the European Convention.

As | stated before too another point, it's a practical question because in
these cases as well as | mentioned about we have a common belief and
we have a common approach and we all agree that we are talking about
people that should be punished, they should be put into prison. It's only
the way how do we come to that solution or to that result. One solutions is
that happens quite often that German authorities take over the prosecution
they investigate the case themselves, they prosecute the persons put into
trial and if everything goes well put into prison.

Another solution could be in relation to Turkey that extradition will be
granted if Turkey assures to retake, to repeat whole trial and that is where
the problem, where the challenges lies. It would not be sufficient to repeat
the case in points of law but you have to do the case completely over again
means you have present all evidence and revise them. As far as | understand
this is something Turkey to focus on the Germany Turkey relationship.
Turkey cannot assure and I'm not surprised because | wouldn't be able to
assure that for German position either. We have in Germany of course the
same principle after decision entered into force you cannot just decide redo
it because it is easily speaking one state wants that. What Turkey can assure
is that the person has a right for a retrial if he was tried in absentia but at
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State Security Court and that state a long provision | put here on the screen
article 3 of the second additional protocol to the European Convention
on Extradition I've highlighted the important part. The decision has to be
rendered against the person in absentia, and then he can be given the right
to a retrial.

To my knowledge Germany and Turkey have agreed to include this
assurance already in extradition requests where it is possible that is from my
point view and | hope my Turkish colleagues would agree on that. Another
example of our very good and practical approach due to the intensive
consultations we have Turkish delegation was in Berlin in February, |
think couple of weeks ago my Minister was here and even on the level of
prosecutors there are more or less frequent consultations.

I will skip the dual criminality point becauseitis no point we can, Germany,
does not require dual criminality in every case in mutual legal assistance
only if the assistance involves taking coercive measures. But that's just one
small note. | will come right away to a very practical problem or challenge
don’t want to use the problem, the challenge we face with a lot of countries,
and these challenges have the reason at least for Germany and our strict
rules we have faced and discussed these problem or this challenge with
Turkey and especially to with the United States and it’s the challenge how do
we deal what's the relation rules of gathering of evidence and one country
against the rules of admissibility of evidence in the Requested State. You
can break that down to telecommunication interceptions to wire tapping.

The German laws on wire tapping are very strict and you can only intercept
telecommunication on the very strict preconditions. Which you can see
on the form is little, it's not easy to read but you can see at least basically
three preconditions that have to be met in order to intercept telephone
telecommunication in Germany. There has to be a serious criminal offence
out of a rather small catalogue of certain offences. This offence has in the
single case to be a particular gravity and has to be clear that other measures
would not fulfill the purpose.

Additionally to these rules of these preconditions when you can intercept
telecommunication we also have very strict rules on what to do with that
when you gain out of wire tapping. And that is German Code of Criminal
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Procedure you can see here its article 101 paragraph 8 and paragraph 4
that is especially the case that you have to delete the data you retrieved
you once you don't need any more. The thing in international cooperation
is that all these preconditions have to be met also by the Requesting State
in order for German to be able to provide data retrieved in Germany out of
an interception of telecommunication.

That is not only the state requests or asks for interception of
telecommunication in Germany but even if in a German criminal
investigation you retrieved the data and another state ask for the data.
Especially that last category is an issue of terrorist cases and a lot of the
times in terrorist cases we worked together with United States. Germany
can only grant assistance and that means can only deliver the data if the
law of the Requesting State provides for the corresponding rules or if the
requesting State is able to provide for assurance which fulfills the standards.

That's a point to when Germany and Turkey had intensive discussions
and we found a very practical solution and there need to be assurance
of the deletion of the data that is the data that is no longer necessary for
the purpose of the prosecution and then or for a court review and then it
has to be deleted. It is that in connection with the provision of assurance
of the data retention period. Another very important point that German
Criminal Procedure Act provides for or asks for is that you notify the person
concerned after wire tapping. So there needs to be the assurance that the
Requesting State, the State where the data goes to answers to the questions
of the providing state whether there are any obstacles against informing or
notifying of the persons because of course you don’t have to notify if that
poses an obstacle to the investigation.

The forth pointis that of course the interception of telecommunication has
to be possible in the Requesting State and that's the principle of reciprocity
and under German law it is necessary that the German prosecutor agrees to
use the data in other cases. Especially the rules on the deletion of data are
challenges with a number of countries amongst them the United States and
Turkey for quite a while Germany could not provide mutual legal assistance
in these fields because the Requesting States could not assure the deletion
of the data more than that especially in the United States. They have
completely a different approach to the data protection in some cases they
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would be obliged to publish the data in the internet and of course it's hard
to find a solution if you want the data to be deleted and the United States
is under their law obliged to publish the data, publish data in the internet.
That was very unsatisfying especially for Germany of course unsatisfying
for the requesting State but even for us because our request we sent to
United States and even to Turkey they were granted so when you received
data but we want possible to grand that data in the last meeting at very
recently we concluded the assurances with Turkey, so we are now in the
position to provide to Turkey with data out of telephone interceptions and
that’s a good conclusion for my speech another very good example of how
Germany and Turkey even though they have different laws, different legal
traditions worked together and find practical solutions on the problems. |
think its 4 minutes over time but | thank you very much for your attendance.
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Tahsin TASKIN, (Rapporteur Judge, The General Directorate of
International Law and Foreign Relations)

“MODEL FORM FOR CRIMINAL ROGATORY LETTER FOR TERRORIST
CRIMES”

INTERNATIONAL LETTER ROGATORY IN
CROSS-BORDER CRIMES

Dear Colleagues,

In my presentation, I'm going to talk about procedure of letter rogatory
which is a common issue for all of our colleagues at courts. In the first part of
my presentation | will touch upon shortly basic principles of letter rogatory
and conflicts that are faced in practise and then | will brief on new trends in
mutual legal assistance related to cross border crimes, transfer of criminal
prosecutions and finally how to draft a complete request.

I- LETTER ROGATORY IN GENERAL

First of all, in order not to cause any contradiction | would like to start
with explaining a few issues. Terms of international letter rogatory and
international legal assistance mean the same; they can be used in terms of
each other. On condition that it deals with investigation and prosecution
in the requesting state, international letter rogatory can defined as the
procedures of taking statements of suspect, convict, witness, complainant,
expert etc, conducting search, seizure, wiretapping, providing document
and information, service of documents and asking legal authority in the
requested state to execute all these procedures. It is seen that term of
‘mutual legal assistance’ might sometimes be confused with the term of
‘legal aid’which contains regulations as regards to covering the prosecution
expenses of those who are incapable of paying by the state.
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Prejudices about International Letter Rogatory

| have heard from one of my colleague at court that ‘l would rather deal
with the most challenging case file than preparing an international letter
rogatory’ Due to some technical aspects it may seem to be difficult to issue
a letter rogatory. However, | can claim in front of you that anyone who has
never prepared letter rogatory can issue a perfect letter rogatory by sparing
his half of an hour. | can bet on this with anyone and | will prove my claim
soon.

Why is international letter rogatory important?

Due to the effects of globalization, crimes extent beyond borders of
country. Offences such as smuggling, human and heroin trafficking start
in one country and they are finalized in other country. Offenders escape to
a third country and try every means to get rid of punishment and criminal
organizations support their members in this respect. Therefore, it is almost
impossible to fight against cross border crimes without international
cooperation. International legal assistance is the most concrete and popular
method which has a very important place in this area.

lI- LEGAL BASIS FOR LETTER ROGATORY IN TERMS OF
TURKEY

European Convention on Mutual Assistance In Criminal Matters:

This European Convention which is the 30th convention of Council of
Europe was opened for signature in 1959. It is a framework convention
consisting of 30 articles. Turkey became a party to this Convention in 1968.

Apart from all European countries, Azerbaijan, Armenian, Israel, South
Korea and Brazil were also parties to European Convention on Mutual
Assistance in Criminal Matters. That’s why European Convention on Mutual
Assistance in Criminal Matters serve as basis for our letter rogatory.

Bilateral Agreements:

We carry out legal assistance procedures with the countries those listed
below which are not a party to European Convention on Mutual Assistance in
Criminal Matters by means of bilateral agreements to which we are a party.
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USA, China, Morocco, India, Iraq, Iran, Kazakhstan, Kyrgyzstan, Kuwait,
Turkish Republic of North Cyprus, Lebanon, Egypt, Mongolia, Uzbekistan,
Pakistan, Syria, Tajikistan, Turkmenistan, Tunisia, Jordan.

Also, our efforts to make bilateral agreements with other countries are
pending intensively, we are adding new countries to the list.

Reciprocity:

We carry out legal assistance procedures on the basis of reciprocity with
the countries with which we haven't any conventional relation such as
Japan, Chile ext.

11I-BASIC PRINCIPLES OF INTERNATIONAL LETTER
ROGATORY

a) It is executed pursuant to legislation of Requested State.

International conventions and custom stipulate that letter rogatory
procedure should be executed in line with Requesting State’s legislation.

In terms of outgoing requests from Turkey, if our request is issued in
compliance with that state’s legislation, it is deemed valid according to our
legislation. | can give an examplefor that, FBlacts as law enforcement. It does
not matter that our request is issued whether from court or Prosecutor’s
Office, all requests are executed by FBI. So in this respect, suspects defence
taken by FBI on request of the court is also considered to be valid by our
side.

b) Expense is not claimed as rule.

In principle, letter rogatory procedure is executed without any charge.
However it is the requesting state which will cover costs related doctor
reports, DNA analysis report or expert report or any other report that entails
cost.

c) Document is prepared in the language of requested state

With some exceptions another principle is that letter rogatory shall be
issued in the official language of requested state and translation of the
original document is also accepted.
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IV- REASONS FOR THE REFUSAL OF INTERNATIONAL
LETTERS ROGATORY

According to Article 2 of the European Convention on Mutual Assistance
in Criminal Matters, requested state may refuse the requests on the grounds
of the reasons below.

a) Requested state may consider the crime associated with political
crimes or financial crimes:

There is no definition of political crimes on which all states agree. Each
state defines political crimes depending on its own perception of danger
and its own political position. As a result of this, a crime which is deemed
to be crimes of terrorism by a state may be deemed as political crimes by
another state, and then letter rogatory might be refused on this reason.
A well-known terrorism expert underlines this fact that’Concept of terrorism
changes person to person as beauty does.

Although it is stated in European Convention on Mutual Assistance
in Criminal Matters that the requests related to financial crimes may be
refused, pursuant to Additional Protocol 1 to European Convention on
Mutual Assistance in Criminal Matters, it is mentioned that with the reason
that a the request concerns financial crime it cannot be refused. As this
Additional Protocol 1 was approved and entered into force in our country,
itis possible to carry out mutual legal assistance in terms of financial crimes
with states which are party to the relevant protocol.

b) If the requested state considers that the execution of the request
implies an infringement to its sovereignty, security, public order and
against its other national interests:

Here, the concepts of public order and national interests which are
considered to be the reasons of refusal may differ from country to country
and they are not concrete and well-defined concepts.

c) Non-existence of the condition of dual criminality:

It is necessary that the offense which is the subject of a legal assistance
request must constitute a crime in both the requesting and the requested
states’ legislations. There is no regulation in the European Convention on
Mutual Legal Assistance in Criminal Matters regarding dual criminality
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except Article 5, in which there are provisions related to search and arrest.
In spite of this, the Party States do not execute the requests on a conduct
which does not constitute a crime in their own legislations. In fact, the
requested state may also refuse a request on a conduct which does not
constitute a crime in its own legislations, depending on Article 2 of the
European Convention on Mutual Legal Assistance in Criminal Matters,
based on the assertion that it is against its public order.

On the other hand, in most of the mutual agreements that we are a party
to, the condition of dual criminality takes place. For example, according to
the Article 22 of the Extradition and Legal Assistance Agreement of 1981
between Turkey and the USA, it was stated that the requested state may
refuse a request on a conduct which does not constitute a crime in its own
legislations.

d) If there are some mistakes or missing documents in the Letter

Rogatory:

Aforementioned reasons were legal reasons. Moreover, the requests
of letter rogatory may be refused because of reasons stemming from
implementation. In the request, the facts of committing of the crime, the
offense which the facts constitute, which provisions are violated must
be stated. Besides the indictment, texts of law, prior statements must be
included in the annex of the request. In case of lack of these documents, the
request may be refused by the judicial authority from which the request is
made to.

Additionally, there are other reasons of refusal, like ambiguity of the
wording, mistranslated long and inverted sentences. These things may
cause a non-understanding of the request and thus, they are the main
obstacles of execution of the request.

IV- PROVIDING VIS-A-VIS INTERVIEW IN LETTER
ROGATORY

In the process of legal assistance request, usually, the judicial authority of
the requested state interviews the accused, the complainant or the witness
and sends the record of statement. Therefore, a vis-a-vis interview cannot
be made. However, in some important investigations or prosecutions, there
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are some mechanisms which can enable this. Especially, in the prosecutions
related to cross-border and organized crimes, usage of such methods
might have a big role in getting good results. These methods are briefly as
follows; presence of the requesting authority during the interview of the
person through going to the requested state, presence of the person to be
interviewed who is in a foreign country before the requesting authority,
taking testimony via video conference. Now | am going to talk about these
methods briefly.

Presence of the foreign judicial authority during the legal assistance

procedure:

The requesting judicial authority may demand their presence during the
interview, interrogation or evidence/crime scene investigation procedures,
on condition that they state this expressly in the legal assistance request.
If such a request is considered to be appropriate by the central authority
of the requested state and the judicial authority which will execute it, then
the presence occurs. Here all the procedures are to be carried out by the
judicial authority of the requested state. No action can be taken by the
judicial authority of the requesting state which is granted presence, unless
the requested state’s judicial authority allows them to do.

Appearance of the witness or the expert before the judicial authority

of the requesting state:

This issue is regulated by Articles 10 and 12 of the European Convention
on Mutual Legal Assistance in Criminal Matters. Moreover, several mutual
agreements have similar provisions. It is not a frequently used method. It
is used in the cases where the testimony of the witness or expert is vital.
In fact, a witness or expert at a prison in the requested state may travel to
the requesting state. In this case, the requesting state is obliged to pay for
all expenses such as travel and accommodation. The witness or the expert
cannot be prosecuted in the requesting state, for any offenses he/she
committed before he/she travelled to that state.

Taking testimony via video conference method:

Video conference method was first introduced by the Second Additional
Protocol of the European Convention on Mutual Legal Assistance in
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Criminal Matters opened to signature in 2004. Turkey has not signed this
protocol yet. However, there are regulations in the the Articles 52, 58,
94, 147/1-h, 180, 196, 219 of Turkish Criminal Procedure Code regarding
taking testimony via video conference. Paragraph 4 of Article 196 of
the Turkish Criminal Procedure Code enables taking the defence of the
accused via video conference even for the offences with minimum 5 years
of imprisonment. Therefore involving the offenses that entail high amount
of directly punishments, instead of directly requesting the extradition of
the criminal, it is more appropriate, according to the procedure, to take the
defence of the accused via video conference.

As for the matter of video conferencing, the Directive 4 on Usage of
Information System with Sound and Image in Criminal Procedure was
published on 20 September 2011 on the Official Gazette and entered into
force on the same day. In that Directive, it was stated that video conference
may be used in international legal assistance proceedings. The first
application of this regulation was used by a Swedish Judge through taking
the statement of a convictin a prison in Konya, Eregli via video conference in
2012 within the scope of an investigation carried out in Sweden. Following
this, many international letter rogatory proceedings were carried out in the
same way.

The defence taken by video conference method is also accepted by the
European Court of Human Rights. In its decision rendered in 2006 regarding
case of Marcello Viola vs. Italy that there is no infringement of fair trial
principle (Article 6) as the defence of the accused person under trial was
taken by means of video conferencing and also decided that the presence
of the accused in court has been realised.

V- NEW LEGAL ASSISTANCE TRENDS IN FIGHT AGAINT
CROSS-BORDER CRIMES

In addition to video conference, | have just mentioned in the beginning
of 2000s many new legal assistance methods have been launched for cross
border offences. Many of them have entered into force, based on the Second
Additional Protocol of the European Convention on Mutual Legal Assistance
in Criminal Matters which was signed in 2004. The most remarkable ones
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are: cross-border hot pursuit, assigning a secret investigator, controlled
delivery and joint investigation teams. Due to lack of time, | will down just
touch down the issue of controlled deliveries.

Controlled delivery:

As | have just mentioned, Turkey is not party to the Second Additional
Protocol however it is possible to make a controlled delivery based on
the provisions existent in our legislations. The Bylaws on Procedure and
Principles of Controlled Delivery Practice entered into force in 1997 which
was drawn up in compliance with several provisions of the current laws.

In a controlled delivery, entrance of the criminal property to a target
country is permitted in a controlled manner. The purpose of this action is
not only to arrest the person transferring it, but also to arrest the person
receiving it or the leader of the criminal organization. Let me explain this
on an example; in case of a drug shipment from Turkey to Bulgaria, if we
agree on a controlled delivery with Bulgarian authorities, the Turkish police,
in contact with the Bulgarian police, conducts a close pursuit during the
transfer of the drugs but does not interfere, after crossing the border, the
Bulgarian police starts the pursuit and following the delivery they launch
an operation and arrest the suspects.

According to the Bylaws on Procedure and Principles of Controlled
Deliveries Practice;

It is possible to pursue and seize the suspected smuggled property or
proceeds of crime or drugs or psychotropic drugs through controlled
delivery, which are produced in Turkey and will be taken abroad or will be
transferred via Turkey. In order to carry out the controlled delivery process,
the smuggling act must be organized very well.

For the requests of controlled deliveries made by foreign states, the
power of decision belongs to Ankara Anti-Terror Court. However for
requests of controlled delivery of illicit money, Ankara Criminal Court of
Peace is authorized. Ankara Chief Public Prosecutor’s Office is authorised
for rendering decision of controlled delivery procedures from Turkey to a
foreign state.
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VI-THE TRANSFER OF CRIMINAL INVESTIGATION AND
PROSECUTION TO THE JUDICIAL AUTHORITIES OF
ANOTHER STATES

The offenders of transnational crimes generally have the tendency to flee
the country in order to escape from the sentence. A method to prevent
this is to transfer the criminal investigation or prosecution to the country in
which the offender is located.

Turkey became a party to the Convention on Transfer of Criminal
Proceedings in 1977 (Convention nr. 73) that has been prepared for this
purpose.

According to this Convention, it is possible to transfer an investigation
or a prosecution that is carried out by our judicial authorities or to the
authorities of another state that is also party to the Convention.

Let me explain this by an example. Let’s assume that C that is from the
country X and a member of an international organ-trafficking network and
brings the organs that he took from donors in istanbul to his own country.
The Public Prosecutor in istanbul starts an investigation with regard to this
crime.

However, as C. has been informed about the investigation in his own
country he will not come back to Turkey again. In case that the Prosecutor
in istanbul files a lawsuit, the court will take the accused’s statement by
means of rogatory. This is going to be a long process and the judge might
consider the statement unsatisfactory. Moreover let’s assume that the case
has come to an end and penalty has been final. C has to be brought back
to Turkey for the execution of the sentence but even though there are
exceptions, states normally do not extradite their citizens. Therefore a red
notice has to be issued for Cin order to enable C’s arrest in another country
and his eventual extradition to Turkey has to be awaited. This will be a long
procedure without guarantee. Thus in order to prevent this proceeding or
execution to coming to a deadlock, the transfer of the investigation or the
prosecution seems to be a wise solution. The transfer of the investigation will
in particular serve our colleagues working in touristic areas as prosecution

294



processes regarding crimes committed during the summer vacation are
difficult to bring to completion and they are expected to come to an end
in this way.

The terms of transfer of the investigation or prosecution are laid down in
Article 8 of the Convention. The most frequently occurring transfer reason
can be found under paragraph 1/b of the Article 8 of the Convention stating
that ‘suspect/accused is a citizen of the requested state’ A person that is
being investigated or prosecuted by the judicial authorities of a third state
or that is wanted for the execution cannot be extradited to this country due
to the root cause which is ‘the prohibition of extradition of the citizen.

In case of such a situation, by transferring the investigation and
prosecution the conviction of the suspect or the accused can be made
possible thus the suspect or the accused will not get away unpunished.

States that are party to the convention:

The following countries are party to the aforementioned Convention:
Albania, Austria, Bosnia-Herzegovina, Bulgaria, Czech Republic, Denmark,
Armenia, Estonia, Spain, Sweden, Montenegro, Latvia, Lithuania,
Liechtenstein, Macedonia, Norway, Romania, Serbia, Slovakia, Turkey and
Ukraine, Netherlands.

Dual Criminality requirement:

In order to enable the investigation/prosecution in the requested State,
the act that caused the request for prosecution needs to be considered as
a crime in the Requested State and the perpetrator needs to be person on
whom sanctions can be imposed according to the laws of the requesting
State.
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VII. AN EXAMPLARY PREPARATION FOR AN
INTERNATIONAL CRIMINAL ROGATORY REQUEST

In the beginning of my speech | claimed that some colleague who has never
prepared a rogatory a criminal regatory request will be able to do so within half
an hour. Now | am trying to prove you how this works. Moreover | would like to
add that the second written request will only take 15 minutes as the theoretical
part will be understood during the first preparation.

The only thing we need for this is internet connection. Just write ‘ceza
istinabe talebi’ in any search engine and our website will directly show up.
On this website there are written request templates. These templates have
been prepared as follows: hearing the suspect/accused/plaintiff and providing
information and documents according to the stages of investigation/
prosecution.

5-6 months ago our Directorate General has carried out studies to create
written request formats. By analyzing the good examples received from the
judicial authorities of other states and compiling them, we tried to prepare
written request templates that can be prepared in the easiest and in the fastest
way.

| will now show you how to prepare a written request for the defence of the
accused. In order to take the accused’s statement you have to click the ‘ceza
istinabe talepname 6rnegi’ link after which a word document will open up. On
the left side you will see the name of our Court, and where ‘Competent judicial
authority is written’ you will need to write the name of the foreign judicial
authority. The subject of the request, the docket number of the file, thus these
are sections that can be easily filled out by the clerk that might only need to
be checked by you. The fields ‘name and surname of the accused’ ‘mother’s
and father’s name’ ‘place and date of birth’ ‘the address abroad’ ‘information
regarding the indictment”“the name of the Prosecutor’s Office that has prepared
the accusation’’the date and number’‘the date of crime’‘the descriptor’s office
of the crime’are fields that can as well be easily filled out by the clerk.

For our colleagues that deal with the written request the most important
section is the section in which a summary regarding the way the crime is
committed is provided.
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This section needs to be filled out with short and easily understandable
phrases that comprise all the facts. We have put an exemplary case to the
written request text.

‘There is hostility between the accused X and the plaintiff M due to a
previous act. When coming across the day of the event, the accused X and
the plaintiff M start arguing. After a while the accused X throws the knife
into the direction of the plaintiff M’ As one can see we have used short and
precise phrases. It will take at most 10 minutes to fill out this section.

In the requested proceedings section the request has to be clearly stated.
There are examples in the written request regarding this section.

“It has been understood that the accused X is in your country and is
resident at the above address. In order to complete the proceeding the
accused’s statement needs to be taken. Therefore please accomplish the
following procedures: please summon the accused, if the accused does not
appear, please make him appear by force before your competent judicial
authority, please ask the fallowing questions to the accused”

The questions that are necessary in order to clarify the act need to be
written in this field. "When did you come cross with the victim? Was there
some hostility between you two? How was the course of events? How did
you get the knife? and other questions, If there is an expert report, it needs
to be added to the written request and the accused needs to be asked
about it. | believe that we all agree that 15 minutes are enough to prepare
such a written request.

By using the first 15 minutes of the half an hour for scanning the
information on our website regarding the preparation of the written
request, the written request will be completed within half an hour.

Before | end my speech, | would like to thank you for your attention.
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Salih BENLi, (Rapporteur Judge, The General Directorate of
International Law and Foreign Relations)
“MODEL FORM FOR EXTRADITION REQUESTS”

Thank you, General Director,

Dear participants, | would like to welcome you again. In this presentation, |
will elucidate the topics of extradition, reasons of refusal for extradition and
the request of extradition, as much as | can use the given time effectively.

As we tackle the issue of extradition, we can say that it is a judicial means
to get back the criminals to our country, who in a way committed a crime
here and left the country with the purpose of escaping the power of
judiciary. In general, the extradition procedure is carried out between us
and the European countries that we have strong commercial ties. As we
have seen in the presentations in the morning, the main Convention that
we use in this issue is the European Convention on Extradition. Apart from
the EU countries, if we have an extradition issue with Ukraine, Azerbaijan,
Georgian and even Russia if those countries are a party to the said European
Convention on Extradition and there is no mutual convention between
these states and our country, then we make the requests referring to that
Convention. Moreover, we have, of course, mutual agreements between the
countries like Egypt, Morocco and Tunisia, Jordan, Iran. If such an agreement
does not exist, then, in our requests, we can refer to the main principles of
the International Law and especially to the reciprocity principle.

Related to the extradition terminology, a second concept is of course
the Red Notice. What is the difference between the Red Notice and the
Extradition ? Actually, they are supplementary factors, but in the case
of extradition, we know where the criminal is or we can guess his/her
whereabouts. We are sending the request of extradition in these cases. But
we do not know where the criminal is in case of the red notice. What we
usually receive in return is that; the Interpol Office within the body of our
Ministry of Internal Affairs sends us a letter stating that the person has got a
search record but he isn't being sought internationally. This letter is sent to
the Prosecutor’s Offices which have a direct contact with our Ministry. Then
the process begins and we are asked whether we demand a red notice or
not. After the red notice papers are sent to us from the Public Prosecutor’s
Officces, we send these papers to the Ministry of Internal Affairs. And they
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send those papers to the General Secretariat of Interpol in France. If there
aren’'t any shortcomings in the papers or inconsistency with the Bylaws of
Interpol Secretariat, then a red notice is issued for the person.

The points that must take place in our Request for Extradition:

Our requests are accessible at the website of “uhdigm.adalet.gov.tr’, in
the section 69/4 Circular Annex-1 and Annex-2. These are the extradition
requests drawn up for the convicts, accuseds and suspects. In those written
requests, we look for the detaled description of the offense by stating
how and with which means the offense is committed. We are trying to
elucidate the offense as much as possible through these questions. We
are facing problems about these issues. In general, the requests should
include the judicial procedures. The requests are naturally different for the
convicts, suspects and the accuseds. | will show you those, at the end of this
presentation. Besides this, the states are asking whether there is lapse of
time or not in the extradition requests. Because, as it might have attracted
your attention in the morning presentation of Mr. Schafer, the Article 18 of
our Penal Code also includes the reciprocity dual criminality condition and
the lapse of time. If an investigation or prosecution or a case or punishment
have barred by limitation, then the request of extradition won't be accepted.
Forthesereasons, thelapse of timeissues for the case or punishmentare very
important, as the other states ask for it, for sure. This issue must be definitely
clarified in the written extradition request. The personal information of the
criminal, his whereabouts and residence and especially the arrest warrant
has a big importance for us. You ask “why’, Sometimes, an arrest warrant
might be issued for taking the defense of the accused. According to Articles
98 and 199 of the Code of Criminal Procedure, it is not possible to make a
request of extradition depending on such an arrest warrant. Because, if you
are searching the person for his/her defense, then the most logical thing to
do is to prepare criminal letter rogatory. For this procedure, the forms that
Mr.Tahsin mentioned in his presentation, must be prepared. We sometimes
have difficulties with references to the Convention which the extradition
request is based on. For example, we refer to the European Convention
on Extradition in the requests to be sent to Iran. Sometimes we reject the
extradition documents due to mentioned reasons.
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What is the problem regarding amending name of the agreement part
of the request? The extradition process is too short. According to Article
16 of European Convention on Extradition, the person is detained for at
least 18 and at most 40 days. Within these 40 days, we are trying to finish
the procedure, make the necessary translations and submit all the papers
to the relevant authority. For example, assume that Turkey has a request.
We have been informed that a person is apprehended in a state. We inform
the relevant court or the prosecutor’s office. They prepare the necessary
documents. We send them back if there is a shortcoming in them. They
come back again and we send them to translation and then to the Ministry
of Foreing Affairs. They send them to the relevant State’s Ministry of Foreing
Affairs. All these happen in 40 days. We are racing against time. In such
shortcoming cases, we did not face a very serious problem because we
use fax and email and we sometimes can get into contact with the relevant
judicial authority. We are doing our best to send the documents as fast as
possible

“Whatare otherthingsthatmustbeincludedinthe extraditiondocuments,
other than the request?”We want the extradition requests mentioned in the
Circular No. 69/4, Annex-1 and Annex-2. Besides, we want the arrest warrant
and the relevant articles of law. In fact, these are the three things that were
counted in the Article 12 of the European Convention on Extradition. In that
text, instead of saying “the Request of Extradition’, it says “the document
in which an explanatory information is embodied regarding the nature of
the offense”. We demand these three things, but, together with them, vital
record, documents for identification and some other documents that our
judicial authorities find necessary may be demanded too. Then we have
these documents translated and then via the Ministry of Foreing Affairs (or
sometimes Internal Affair) send them to the state where the said person is
apprehended.

What is the procedure regarding the extradition requests of foreign
states?

As every state does, we, as the Ministry, also go over the extradition
request that we receive from foreing state authorities. When we do this, we
refer to the relevant conventions, consider the lapse of time, the conditions
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mentioned in the European Convention on Extradition, the conditions
in our domestic law and other matters. We consider the reciprocity and
dual criminality principle. That means, in order that a crime is subject to
extradition, it must be considered as a crime in both states. For example,
some offenses regarding the Tax Procedure Law may entail administrative
fines in our country. Only the crimes mentioned in the Article 359 of the
said law may be subject to extradition. A bad cheque may result in being
sought.

Our Ministry decides on whether that person must be apprehended
in our country or not and then inform the Ministry of Internal Affairs.
Foreigners may appear before our judicial authorities depending on this
decision. They are brought before the relevant Criminal Court of Peace.
As it is stated in Article 16/4 of the European Convention on Extradition,
we request the person to be detained at least 18 at most 40 days. We are
doing our best to not exceed 40 days time for the period of detention.
Because being detained for more than 40 days is a problematic situation for
European Convention of Human Rights. However according to the Article
16/5 of European Convention on Extradition, if the judicial authorities find
it necessary, then they may take some measures other than apprehension
in order to prevent the person from fleeing the country. The Convention
also allows the measures that we call judicial control measures. In that case,
such a judicial control measure may be implemented between 18 and 40
days period. This period may not exceed 40 days, even if it is a provisional
apprehension or judicial control decision. On the 41st day, you must
discharge the person and suspend the judicial control measure. However
after receiving the documents for the extradition in 40 days, we send those
papers to the relevant Public Prosecutor’s Office pursuant to Article 18/4 of
the Turkish Penal Code. The documents of extradition arrive at the relevant
High Criminal Court, which is the relevant judicial authority. In this case,
we assume that the person must be arrested by the High Criminal Court,
pursuant to the Article 100 of Turkish Criminal Code.

A major problem is too long periods of detention. The relevant High
Criminal Court decides for the extraditibility of the person pursuant to
Article 18 of Turkish Penal Code. But it is subject to appeal. Therefore, the
case file goes to the Court of Cassation. Court of Cassation does not deal
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with the file for a long time, even if it has a “detained” record on it and thus
those persons apply to our judicial authorities for discharge. They usually
send this request to Court of Cassation. This is the usual procedure. Only for
the terror crimes, we say that it is appropriate to refer to the United Nations
Security Council Resolution No. 1373 and European Council of Prevention
of Terrorism Convention. This is also touched in our Circular No 69/4.
Moreover, there is arule called the specialty rule which is very rarely applied.
According to it, the person may be tried, prosecuted or his punishment
executed only for the offenses that he/she is extradited. In such cases, the
relevant states say that they do not give consent for the trial of the person
for other offenses or the person does not give consent either. In that case, it
is necessary to get the consent of the state through drawing up a request of
consent in the same way with request of extradition. Otherwise, we cannot
try the person. It causes problems in our mutual relations between the
relevant states.

One more thing, as Mr. Tahsin has stated too, the Anglo-Saxon Legal
system is quite different from our legal system. We also refer to this in our
Circular No. 69/4. It is much better to write all details as much as possible,
when a request is done to the USA or UK. At the TAIEX seminar two-three
weeks ago, a retired prosecutor said that our translations were very bad. As
Mr. Tahsin also stated, when we make long sentences, we may encounter
difficulties in getting them translated. Therefore, for the translators, it is
necessary to express the things in the written request with short sentences.

Inthe process of extradition, another phaseis the red notice. The necessary
explanations can be read in our Circular No. 69/4. We want the red notice
form to be filled which is in the Annex-1 and Annex-2 of the Circular. In
addition, if we also receive the texts of law articles, a copy of vital record,
documents for identification, we send them to our Ministry of Internal
Affairs. And they send them to the Interpol General Secretariat. What we
encounter here as a problem is that; in the Red Notice, the section related
to the summary of the facts may be insufficient. Sometimes, only the court
decision is referred to and our judicial authorities tend not to write the
summary of the facts, because it already exists in the decision. But this also
causes a problem too. At least, we might have to send back the documents
to our relevant judicial authority. Sometimes the titles of instructions may
be incorrect too.
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Another important problem in the requests is that the reference is made
to the European Convention on Mutual Legal Assistance in criminal matters
instead of the European Convention on Extradition. Sometimes both are
referred to. This causes confusion before the foreign judicial authorities,
when this request is translated and sent to them.

Another issue is, usually with the purpose of taking defense, arrest
warrants are issued and the extradition papers are sent. We consider that,
if these warrants are not prepared in compliance with the Articles 100 and
248/5 of Turkish Criminal Procedure they are not appropriate for extradition.

With your high permission, | would like to give examples of extradition
requests. The requests that are drawn up for the suspects and the accuseds
are similar. That’s why | will focus on the one for the suspect. The sections to
be filled are: name of the Prosecutor’s Office, the relevant state authorities,
name and surname of the person, Turcish ID number, name of father,
place of birth. In November 2011, our Circular changed and Annex-1 and
Annex-2 were added. In those requests we can find more clearly the details
of the incident and what is requested. As you can see, the crime, date and
place of the crime, relevant provisions take place as they do in the letter
rogatory request. This part is important for us because the facts related to
the commission of the crime should be clarified. Because, in accordance
with the principle of dual criminality, regardless of the act being an offense
in our country, since it must be also considered to be an offense in the
relevant country, in order to have the person extradited, the file must be
fully clarified about all details. What is the definition of crime for us, what
are the conditions of being a crime, is the person really a suspect under the
stated conditions? There is hostility between the murderee and that person
because of a debt. If we prolong these, we face serious problems in terms
of translation. And because of those translation problems, they may not
fully understand our requests. Here, enclosing the other evidence against
the suspect is in the discretion of the judicial authority. For example, the
autopsy and expert reports and all other possible evidence. We do not
have to display all evidence here, because it occupies a huge space. The
indictment might be nearly 150-200 pages and it is really hard to get it
translated in 40 days.
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Furthermore, the lapse of time is really important. We need to state exactly
when the lapse of time will happen in compliance with the Article 66 of
Turkish Criminal Code. It must be also stated in the Red Notices day, month,
year details. It is possible to refer to the European Convention on Extradition
or to the European Council Prevention of Terrorism Convention or perhaps
to the United Nation Security Council Resolution No. 1373 in the request of
legal assistance. Also, a reference to the Annex 2 of European Convention
on Extradition. When we have a bilateral agreement with the states like the
USA and Iran, we should make reference to those agreements. Our website
has the list of bilateral agreements.

In the assurances given in the examples of written requests, we state that
the offense does not have a military or political nature, and also our country
is party to the ECHR and thus recognizes the judicial power of ECtHR.
We also specify that a request of consent can be made related to rule of
specialty, and in conclusion, we request the extradition of the said person.
As for the request of a convict, it is quite the same, just slight differences like
the docket number of the court, the provisions related to the arrest warrant,
date of the order, date of finalization, the articles of law, the authority
that issued the arrest warrant, number of arrest warrants, the procedure
implemented untill the finalization of the verdict must be specified.
Because sometimes the case file goes to Court of Cassation several times.
For us, the section that specifies the facts of the commission of the crime is
crucial. We consider that this section must take place in the contents of the
written request, even if it is stated in the decision. Sometimes the evidence
against the convict and the data of detention during the proceedings may
be demanded. Because the penalty to be executed is calculated depending
on these data. According to the Article 2 of the European Convention on
Extradition, the penalty to be executed must be 4 months.

Sometimes we are asked whether the decision is rendered at the presence
of the suspect. The point here is, if the decision was rendered in absentia,
then a guarantee for the retrial of the person may be given based on the
provisions of second Additional Protocol of the European Convention on
Extradition, which was ratified by the Law no 3272. Even if the verdict is
finalized, namely the Court of Cassastion phase is over, if an assurance is
requested regarding the retrial of the person, we give the consent to this
demand.
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It may be good to write the execution period. Because it clarifies the
period of detention. However we do not specify the execution time or
how much of the penalty will be executed. Lapse of time is essential in
the extradition request of this type of offenses. The Conventions that have
grounds for legal assistance and the aforementioned guarantees are the
same as the prior sample requisition. Actually | was intending to explain
the reasons of refusals for extradition requests. However, in the morning
session, although the main subject was the situation of German Law, the
reasons of refusals to our extradition requests were also touched (especially
the refusals of extraditions of terror criminals)

We do not encounter serious problems regarding our extradition requests
for ordinary offenses. We have just two problems. One is the lack of clarity
of the facts regarding the crime, and the other is the principle of “Non bis in
idem’, namely twice-trial from the same offense.

As we examine the reasons of refusal for the extradition on terrorist
crimes, seeking asylum, political offenses, dual criminality principle, claims
of torture and maltreatment and the decisions rendered by the State
Security Courts (we still but rarely come across those decisions) are the
reasons for refusals. Because decisions of Stade Security Courts are updated,
they may still cause problems. Those five essential reasons are generally
interrelated. Due to claims of torture and maltreatment if the person is
extradited, the foreign states might grant asylum. This may have also an
influence on the concept of mutual political offense. These are interrelated
concepts. The status of asylum seekers and other reasons for refusal of
extradition requests are affected from our country’s image abroad. Because
it is still hard to say that the files belonging to dates before 2000 are very
good. Many times, there are testimonies taken by the law enforcement.
Depending on this, some problems may arise. Also infringement decisions
rendered by the ECtHR in some proceedings may cause other difficulties,
too. In spite of this, although it was stated that the status of asylum does
not constitute a problem for extradition, we see that it is still granted in
many EU countries and depending on this status of asylum granted in
another country, our extradition requests arer refused. The foreigners call
this “the cascading effect”. In a way, the situation gains such an effect.
Normally, the reason for refusal is the asylum status. According to the
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Article 33 of Genova Convention of 1951, regarding the legal status of the
asylum seekers, if the person may undergo torture, or suffer a threat to his/
her freedom, then he/she shall not be deported or extradited. Furthermore,
the provision “Anybody who committed a serious crime before the asylum,
in a different state, shall not be granted asylum” takes place in the Article
1-F of the Convention, and also it is emphasized that the abuse of asylum
status should be prevented. EU has a Framework Decision of 2004 related
to this issue. Similarly, in this decision, it is strongly stated that, such person
who committed grave offenses should not be granted asylum and if they
have, they must be excluded form this privilege. However, the offenders
of terrorist crimes are still granted refugee status. The refusal reasons for
political crimes requests have pretty much decreased. In general the asylum
is an easy and comfortable shield of protection. Refusals of extradition
requests for political crime expose the states to a difficult situation. In
fact, both PKK and KADEK are accepted as terrorist organizations in the EU
countries.

Sometimes, the refusal of an extradition request stems from the principle
of dual criminality. The crime subject to extradition must be considered as a
crime in both states. It should be stated that even if our extradition request
is refused, an investigation must still be conducted by that state. Especially,
Article 6 Paragraph 2 of the European Convention on Extradition states that
if extradition is not possible, then the person must stand trial in that state.
Membership to an organization had not been considered as a crime in
some EU countries until recently. But now it is considered as a crime in the
EU countries. The reason of refusal to our request is that the membership
to an organization is not defined as a crime. In fact, the main problem is
not the definition of a terrorist organization. Rather, the person must
have a meaningful and active connection with the terrorist organization.
| have no magic wand to correct this situation. The claims of torture and
maltreatment go quite parallel and eventually the EU countries refuse our
requests depending on the Article 33 of the Genova Convention of the
United Nations concerning legal status of asylum seekers rather than the
ECHR. They grant asylum and then refuse our request. As for the decisions
rendered by the State Security Courts, they object to those decisions
because of participation of a military judge and thus they say that those
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decisions are unjust. There are ECtHR decisions regarding this issue. We can
give guarantees about retrial for the person within the scope of the Second
Additional Protocol of the European Convention on Extradition.

In general, our Public Prosecutor’ Offices and Courts in the east of the
country make this evaluation very successfully. In Van, Diyarbakir, Erzurum,
Ankara or Istanbul, for weak case files or the files where only obtaining the
defense of a suspect, no extradition request is made. For identification of
the whereabouts of those suspects, a blue notice may be issued. In the same
manner, in order to obtain the defense of a person, the video conference
method may be a very good way of legal assistance tool. Yet, as Mr. Tahsin
has stated too, our judicial authorities aren’t tending to make a rogatory
request due to the phrase in Article 196/2 of the Turkish Code of Criminal
Procedure, as“5 years or more imprisonment period”. However, we assume
that, the articles 196/4 and 196/6 are exceptions to the article 196/2. One
major problem for the members of the terrorist organization is appearing
before the courtin aforeign state. Evenif their testimonies are taken by video
conference, they will be really disturbed if they are brought to the court in
that manner. Membership to an organization is also a crime in Germany
and as far as | know, there are court decisions rendered against PKK. There is
an ongoing operation carried out against PKK in France recently. | think, we
need to make sound investigations regarding evaluations of the terrorist
crimes, like evaluation of evidence and what is the meaningful and active
connection of this person with the organization, etc. In 2011, German
Federal High Court Prosecutor’s Office was conducting an investigation
against TAK, an extention of PKK. | consider that, if we send our Judicial
Counselors on behalf of the Ministry of Foreing Affairs and our Ministry,
this will make a great contribution to improve the negative opinion against
our country. And again in the same manner, nowadays, our Ministry of
Foreign Affairs is endeavoring to prevent the recognition of asylum status
to those criminals or lift that granted status, and investigate the legislations
of the relevant states. Besides, a visit will be held to the Interpol General
Secretariat regarding some organizations and in particular, the Hizbullah.
We will await the results of this visit.

Thank you for your patience...
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Nedim MERCAN, (Rapporteur Judge, General Directorate of
International Law and Foreign Relations )
“INTRODUCTION OF “'UHAMER-TERRORISM’ WEB SITE”

I would like to welcome all distinguished participants.

| will try to inform you about the web site of International Law Research
Center which is in the web site of our Directorate General of International
Law and Foreign Relations.

When you go to the web site of our Directorate General of International
Law and Foreign Relations, a title appears to the left of the page as
“UHAMER (International Law Research Center)”. When we click on the link,
several subtitles appear in it. Organized Cross-Border Crime, Cyber Crime,
Terrorism and Financial Crimes, etc. We will make additions here later on
such as publications, seminars, activities.

Among those titles, | would like to inform you about the studies that
we carried out regarding terrorism. Several subtitles exist under this title
as well. Legislations on Terrorism, International Organizations regarding
Terrorism, International Instruments related to Terrorism, Lists of Terrorist
Organizations, Judicial Decisions, Tools of Legal Assistance in Criminal
Matters and Statistics on Terrorism, are among those titles.

When we click on the subtitle “Legislations on Terrorism” and go to
“National Legislations” section, we can find many documents such as; the
Turkish Constitution, Turkish Criminal Code, Code of Criminal Procedure,
Anti-Terror Law, Law on Compensation for Damages of Terrorism, Witness
Protection Law. These titles include all terrorism-related laws and even the
bylaws. You can find their copies in pdf format. This provides a great deal of
ease.

Likewise, when we click on the subtitle “International Legislations”, these
are the texts that we can access to Conventions of European Council,
Conventions of European Union, United Nations Conventions and some
other International Conventions. Of course, we can mention some of the
most prominent conventions of international level - as they are the subject
matters of our seminar - the European Convention on Suppression of
Terrorism and the European Convention on Laundering, Search, Seizure
and Confiscation of the Proceeds from Crime. These conventions are
recognised worldwide. You can also find them in pdf format. In the last part
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of the Terrorism Legislation, we see the Recommendations. As the name
implies, these recommendations are not binding for the states. Among
those Recommendations, we can see the Recommendations of Council
of Europe, European Union, United Nations. There are some parts that we
made a distinction between financing of terrorism and laundering. Detailed
information was provided about the FATF (Financial Action Task Force) in
our seminar yesterday.

When we click on the section “International Organizations regarding
Terrorism’, and then to the subsection “Institutions in Turkey,” we see the
institutions dealing and struggling with terrorism in our country. These are
Center of Perfection on Combatting Terrorism, the Turkish General Staff,
National Security Council, Directorate General of Security and Intelligence
of Ministry of Foreings Affairs. When we click on these links, we can get
information and documents regarding the institutions. Also in the section of
International Organizations, we can find web links and addresses regarding
the matter from here.

When we click on the section “International Instruments related to
Terrorism’, there are some reports of several international institutions
such as European Union, United Nations, FATF, Basel Committee, Wolsburg
Group. For instance, we access from here to one of them which bears the
title“European Union Global Anti-Terror Strategy”, in pdf format. As you can
see, many relevant texts appear in our web site in English. We will translate
some of them into Turkish, so that the texts will appear in both languages.

When we click on the section “Lists of Terrorist Organizations’, we can say
that the section of countries and unions banning the terrorist organizations
were taken from the web site of our Turkish National Police. So when we
click on it, that web site directly welcomes us. There, we can see which state
banned the DHKPC and PKK, on which date. For example Germany, United
Kingdom, USA and EU have banned the DHKPC. PKK was banned by the EU
in 2002, while the Kadek Kongra Gel was banned in 2004 and taken to the
terrorist organizations list and black list.

Among other titles, we can see the USA. When you click on the USA, we
can access to the relevant site of the USA. There are detailed info regarding
when and which a terrorist organization was considered as a terrorist
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organization. Similarly, we can access to the relevant web sites of Australia,
Canada and United Kingdom and India from here.

As for the “Judicial Decisions” section, | would like to begin with the
ECtHR decisions part. In those decisions, the ones that are against Turkey
are mentioned in this section, in both Turkish and English. Later on, we will
classify them according to the topics. The ones that are currently compiled
here are mostly related to freedom of opinion and speech. After a while, we
will classify those enlightening decisions according to the titles such as the
right of privacy, respect to family life and right to life, in both languages.
Especially, in the case of Camyar vs. Turkey, Elif Camyar wrote a book called
“The Cells” which criticizes the prisons in Turkey, then the Turkish courts
convicted her because of this book. She brought this decision to the ECtHR
and this court, unfortunately, rendered a decision against Turkey, depending
on the claim that there is an infringement of Article 10 of the ECHR. As for
the decisions of the Court of Cassation, we will classify them according to
their topics after obtaining them from the Terrorism Depeartmant in Court
of Cassation. Regarding this issue, we need to hold a pre-meeting with
our relevant Depeartmantin Court of Cassation. However, we considered
it appropriate to name that section in our web site that way. We will have
further studies in the near future related to the subject.

The Tools of Legal Assistance in Criminal Matters in Letter Rogatory
and Extradition; our Rapporteur Judges from our Directorate General of
International Law and Foreign Relations have made very good presentations
regarding the issue. We consider putting that presentation in our website.
This will be a summary of those presentations. There will be titles such as
the countries party and non-party to the European Convention on Mutual
Assistance in Criminal Matters, preparation of documents of international
criminal letter rogatory, extradition etc.

As for the Statistics on Terrorism, we will publish the information taken
from the General Directorate of Judicial Records and Statistics. We can also
consider that title as “Statistics on Terrorism and their Analyses”.

Considering generally, we have dealt with all the possibly necessary
issues here; the national legislations in Turkey, international legislations,
foreing court decisions and other relevant issues.

We also expect you to state your own comments regarding the issue.
Thank you very much for your attention.
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Grezegorz SZCZUCINSKI, (Expert, National Intelligence Organisation-
Poland)
“COMBATING THE FINANCING OF TERRORISM IN POLAND”

Welcome again all distinguished participants. As yesterday some of you
asked me about statistics on assets freezing by our FIU. Yesterday evening,
| prepared a very short presentation on this topic. As | said yesterday, as
the Polish Financial Intelligence Unit, we have the power to demand from
an obliged institution to suspend a particular transaction or to block a
particular account. For us to do it, the transaction must be linked to money
laundering or terrorist financing or the account must be used for money
laundering or terrorist financing. If transaction is to be executed from an
account, we always choose the option to block the account because in such
way we freeze all assets on this account. Technically, the request is sent in
written to the obliged institution. Our action can be taken up to seventy
two hours and fortunately, weekends and holidays are excluded from this
period. During this period of seventy-two hours, we must send a report
to the prosecutor who must also make a decision during this period to
postpone this action. Prosecutor can demand suspending that transaction
of blocking the account for additional three months. In order to seize
assets accumulated on the account during this period of three months,
the prosecutor must indict the person for a specific crime. Otherwise the
account is free again and the person can use the account, can take all the
money accumulated on the account. As | said yesterday also, the decision
to block an account is usually made in coordination with the prosecutor
and law enforcement agency, and it usually happened on the day when
arrests are to be made or the date is decided on with the prosecutor or
law enforcement agency. The value of assets and the number of accounts
that we block in a particular case depends on predicative offence which
means source of illegal gains and organisation of criminal group. We had
cases of tax fraud when we blocked really few accounts but there were
huge amounts of money on these accounts. And it is usually the case was
tax fraud when the transactions are on large sums of money. On the other
hand, in drug trafficking, the number of per members of a group may
be large and the amounts flowing between accounts and accumulated
on accounts may be much smaller. So, we would see it in the statistics.
However, we believe that the aim of blocking accounts is not to maximise
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our statistics otherwise we would choose the cases where we could block
large amounts of money. However, the aim is to deprive the criminals of all
the illegal gains in particular case. Ok, and here we can see the statistics. |
hope you can see what is in the chart. In the first line you have years and in
the second line you have the numbers of suspended transactions. As you
can see, as | said, right now we rarely suspend transactions. The value is in
millions of Polish Zlotys. One Polish Zloty as | put it on the bottom is about
0.56 of Turkish Lira. Little bit more than half of Turkish Lira so one Turkish
Lira is 1.77 Polish Zlotys. The number of accounts blocked recently is quite
large. In few cases, we blocked many accounts, that is why the numbers
vary from year to year. It was quite high last year. It was also quite high in
2008. And on the bottom in the last line, you can see the amounts of money
in millions of Zlotys blocked on these accounts. As we can see, it also varies.
We had a very good year in 2010 and even better last year. It was over 96
million Polish Zlotys. In fact, | can say that both in 2010 and 2011, they were
just few cases where we blocked accounts with large amounts of money. So
we believe there were large amounts of money on only few accounts that
influenced our statistics. Ok, that is all. Thank you very much.
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2nd Day Afternoon-Question Answer

Question 1: Hiiseyin GULER (Antalya Deputy Chief Public Prosecutor)

| have a question about speciality rule in extradition. The name does not
matter; there was an issue of extraditing someone from England. Same
person was being tried in Antalya for aggravated fraud. Antalya High
Criminal Court issued an arrest warrant. In each hearing, the execution of
its arrest during entering or leaving Turkey was expected. He was also being
tried in istanbul for the similar crimes and upon extradition request from
Istanbul court, he was extradited to Turkey. Antalya High Criminal Court was
also informed of his extradition. The question is that this Turkish national
person was extradited to Turkey for aggravated fraud in istanbul. He gave
statement about the case file in istanbul. If he does not leave Turkey again,
will not any procedural action be applied? As a Turkish national, is there
a specific period if he was extradited from England within the concept of
speciality rule? | mean is there a limitation such as to prosecute him in this
certain amount of time and return him to England? Is there such a rule for a
person of our national?

My other question is that what should Antalya High Criminal Court do in
order to take his defence while he is staying here? As he is not in England,
there won't be again an extradition procedure. What should Antalya court
do?

Answer 1: Salih BENLI (The General Directorate of International Law
and Foreign Relations, Rapporteur Judge)

Normally the basic principle for extradition is that, if he was extradited for
the offences which he committed in istanbul, he shall be prosecuted for the
offense in istanbul. You cannot apply any other procedural action related
to prosecutions, investigations, execution of sentence in all of other courts,
prosecution offices. If you do it, it will be against rule of speciality. So what
is the legal sanction for that? This issue will be discussed in diplomatic and
political arenas. However there is an exemption for the rule of speciality
under Article 14 of European Convention of Extradition. Firstly, you ask
for approval of relevant country. Secondly, if we examine Article 14 of the
Convention it says that ‘following his release’ Following his release, in other
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words, if he does not leave country in 45 days after he is released (not the
final decision or order), it is not necessary to request consent to try him in
England for his offences committed in Antalya.

In the first method, it is necessary to request certificate of consent from
English authorities in terms of crimes for which he was extradited. This
certificate of consent shall be filled as the request of extradition. There may
be included these following sentences in the request of extradition: It has
been understood that he was extradited to istanbul on this date. Consent is
requested in order to prosecute him in our court. The certificate of consent
is concluded like this. Secondly, if he does not leave Turkey within 45 days,
he might be tried without requesting consent from England. There is a
phrase “final discharge” in Article 14 of the Convention. When we review
reports and discuss the matter with our European colleagues, 45 days for
releasing someone is sufficient.

Explanation 1-Tahsin TASKIN (Rapporteur Judge, The General Direc-
torate of International Law and Foreign Relations)

There is some information on our web site regarding reguesting consent
in accordance with speciality rule (for the offence which is not subject to
extradition request). We have prepared a special example of a requisite
form and put it on our web side. It is interpreted as if we again asked
for extradition, when we require consent by using normal extradition
request form. We received false requisitions and we had to return them to
Prosecuor’s Office.

Explanation 2- Mustafa SABIT, (Head of Department, The General Di-
rectorate of International Law and Foreign Relations)

| would like to add something to the sentence. It says he will be released
and set free. It should be understood as the right to be free, for example he
can't go out during judicial control. We can explain this like that if he does
not leave country within 45 days even he has the right to do so. There is no
discrimination; period of 45 days is also valid for Turkish people.
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Question 2- Abdiilkadir Eken (Deputy Police Chief, Interpol Department)

Last year we went to French Embassy in order to talk to legal adviser
about one of the PKK member’s file. We observed that he was sentenced
to imprisonment in 1999, then in 2011, an arrest warrant was issued about
him by Public Prosecutor’s Office. The legal Office consultant asked us why
arrest warrant was issued after 12 years. He told us that there is risk related
to lapse of time, and the file did not have a legal follower and it called to
mind that the arrest warrant was issued after 12 years. We told that arrest
warrants were issued on different dates but as it was not in file so that
impression was left. What | would like to ask whether it is possible to put all
arrest warrants in chronological order and place them into extradition file?
Is it possible to put this in order to show that Prosecutors Office, Turkish
judicial authorities are following this issue?

My second question, is it possible to put photos into extradition file? In
some circumstances what you can say a page of sentences may be explained
by means of a photo. Is it possible? | want to ask also, as regards to refuges
there are 404 refusals in terms of crimes of terrorism. 119 of them are
about refuge matters. In terms of refuges, Turkey requested very late and
we should see that some criminals had committed various crimes. In this
concept while there is investigation about the person, does the relevant
Prosecutor’s Office request the dates of his last leave of Turkey and whether
he has an address outside General Directory of Turkey from Population and
Citizenship Affairs? If he does, there are very late Notices about some files.
After 20 years the Notice is issued. Within this period of time as the persons
acquire citizenship and asylum status which provides a kind of shelter and
protection, the files are dismissed. Are these proceedings reviewed by
Prosecutior’s Office? | would like to ask this?
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Salih BENLi  (Rapporteur Judge, The General Directorate of
International Law and Foreign Relations)

As regards to your first question, when the arrest warrant is issued,
when the Court of Cassation reversed and other proceedings in Court of
Cassation are stated in the written letter of requests. | have not come across
what you have described. If he was sought for about 12 years and if it was
a serious crime, it must be crimes of terrorism or narcotics. As he got such
an aggravated sentence that the arrest warrant was not issued. During
execution period it can be done. We require them to state procedural action
in the file.

For your second question it is about extradition. If we refer to European
Convention mentions 3 documents. We can call them classification of crime,
a document summarizing the facts. In order words, the document showing
the classification of the crime. We usually classify the facts and summarize
it in the request for extradition. Articles of Law and arrest warrant and any
document from judicial authority can be included. However there might be
a problem at this point. For example, how can we translate a video record
if we put this into file? Pursuant to the relevant Convention, as a matter of
diplomacy we are obliged to send all documents with their translations.
Such a problem came to my mind. For your third question, by means of
UYAP and Konsolosluk.net, it is easy for our judicial authorities to designate
addresses except for records of entrance and exit. | cannot say prosecution
office or courts are doing this and that. Prosecutor’s Offices can obtain
records of entrance and leave through Turkish National Police in their city.

Explanation- Tahsin TASKIN (The General Directorate of Internation-
al Law and Foreign Relations, Rapporteur Judge)

Extradition period is a prosecution. Competent court conducts a
prosecution about extradition. The accused who is a requested to be
extradited defences himself by using his legal rights and he reviews the
extradition document and tries to disprove information or evidence
therein. In Anglo Saxon countries this prosecution is operated more
comprehensively. Therefore, it is necessary to put all available evidence
into extradition file. They might be crime scene photo, expert report,
and witness’s testimony. USA authorities would like to get information
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particularly about finger prints, photos of the suspect, evidence, whether
witness's statement is taken on oath or not and before which authority the
statement is taken.

Question 3- Abdiilkadir Eken (Interpol Department, Deputy Police

Chief)

With regard to the first question, our Prosecutor’s Office issued the warrant
in 1999 and as it was not in the file 2002 but it was included in 2011, there
is a misunderstanding; | wanted to note this point. It is not a problem for us,
just | wanted to mention that it was included in the file.

Answer 3- Salih BENLI (The General Directorate of International Law

and Foreign Relations, Rapporteur Judge)

When the file comes to us, normally we do not request the entire file from our
Prosecutor’s Office and courts. There is not such a practise. Certain things are
written in extradition request but there is not such a practice that we don’t write
what we observe in the file, for instance arrest warrant. But if it is understood
from content of the document, for instance, there must be a verdict of Court
of Cassation. It is clear that something has happened previously, the file came
and then it was sent back. | mean we would like to make up the lacking parts.
Occasionally we respond to the lacking parts.

Explanation- Harun Mert (Deputy Director General of General Direc-
torate of International Law and Foreign Relations)

I would like to add some points. When the arrest warrant is sent to
Gendarmerie and units of Police, the relevant person’s settlement or street
where he lives is sought. Relatives of the person or settlement headman can
give some information regarding the place where he is living and working. The
records of entrance and exit are not always a healthy resource. Because those
who are sought often go abroad through illegal means. When we inquire any
relevant record from Police, they respond: ‘There is no match in the record’ but
the personis found to be have gone abroad. Therefore, it is not always necessary
to inquire such a record, when we receive a document from Prosecutor’s Office,
we can pass it to Interpol Department and | think Interpol department gets into
contact with the relevant institution. They monitor his entrance and exit. Very
rarely we encounter such shortcomings, as far as 'm concerned.

317



CLOSING SPEECH

Mehmet POLAT (Deputy General Director, The General Directorate of
General Directorate of International Law and Foreign Relations)

Valuable colleagues, esteemed guests;

We have had two days of seminar programme. We have guests both
from Turkey and abroad. There are participants from Police and other
units not only judges and prosecutors. When we take a general view of the
programme, one point struck my attention: First of all general concepts and
framework of the organization were specifed. What is the point of view of
foreing contries in terms of this general frame? What are our and foreign
countries views regarding to this point also? The reason for giving the
floor to our foreing guests in the second session of the first day and in the
first session of the second day is to learn the systems in the countries with
which we have closer relations. In the second session today, our colleagues
in the General Directorate of International Law and Foreing Relations drew
up specifically the general framework. We had the opportunity to obtain
data in order to benefit from the experiences of the foreign countries with
regard to clarifying our close relations. We had the opportunity to review
our situation generally by making comparison with the foreign countries.
Admittedly, during the programme, | benefited significantly, although I'm
in charge of issues particularly regarding to terrorism and organized crimes
in the General Directorate of International Law and Foreign Relations.
All issues covered in the seminar by judges, prosecutors, our colleagues
from Turkish National Police, foreign guests led us reconsider all these
issues which we had not thought about. They helped us make criticisms.
Sometimes we thought that the issue was gorgeous, we were talking about
the same issues, maybe you also felt the same but | know pretty well that
this is a well organized seminar, so | would like to thank all officials of TAIEX
and Ministry for their effort.

| thank you all for coming. You shared your experience with us. These
experiences will be instrumental in our further studies. | wish you all a good
journey back to your house, families and offices.
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