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SUNUS \ IN THIS ISSUE

Kiymetli okurlarimiz,

Biltenimizin son sayisinin ya-
yimlandigl Mayis ayindan bu
yana hem diinyada hem Ulke-
mizde yaganan cevresel felaket-
ler bizleri derinden etkiledi. Bu
felaketlerin bir daha yasanma-
mas! dilegiyle sizlere merhaba
diyorum.

Biltenimizin bu sayisinda Genel
Midirligimiziin gorev alanina
giren uluslararasi adli yardimlagmanin en onemli bas-
liklarindan “suclularin iadesi” kurumunu inceleyen ug
adet calismaya yer verdik. S6z konusu makalelerimiz-
de, suclu iadesi muessesesinin tarihsel kokenleri, Ku-
zey Kibris Trk Cumhuriyeti hukukundaki uygulamasi
ve Sinirasan Orgltli Suclara Karsi Birlesmis Milletler
(BM) Sozlesmesi kapsamindaki uygulamalari ayri ayri
ele alinarak incelenmektedir. Genel Miidiirligimiiziin
calismalarinda milletlerarasi 6zel hukuka tekabdl eden
konular da 6nemli bir yer tutmaktadir. Bu baglamda
elinizdeki sayimizda, Uluslararasi Ozel Hukukun Birleg-
tirilmesi Enstitlisi ve yayimladigi ilkeleri ele alan ufuk
acicl bircalismayi da sizlerin istifadesine sunuyoruz.

Uluslararasi Polis Teskilatrnin (interpol) 89 uncu Genel
Kuruluna bu sene Ulkemiz ev sahipligi yapacaktir. Bu
sayimizda interpol’iin yapisi ve organlarini inceleyen bir
makaleye de yer veriyoruz. Ayrica Malta’da bulunan De-
nizHukuku EnstitGstnG tanitan bir calismaya da millet-
lerarasi hukuka yaptiklarr katki bakimindan yararli ola-
cagl dlslincesiyle Biiltenimizde yer verdik.

Biltenimizde mevzuatimizin AB mevzuati ile uyum-
lastirimasinda faydalanilan teknik destek ve yardim
mekanizmasi olan TAIEXe iligkin bir calisma ile AB’den
Haberler basliklr b6limimiize de yer veriyoruz.

TUm dinyada etkileri halen devam etmekte olan Ko-
vid-19 salgini is ve sosyal yasamimizi derinden etkiledi.
Salginin ¢alisma hayatimiza soktugu cevrim igi iletisim
platformu olan Zoom’un (zerimizdeki olumsuz etkileri
ve bunlari 6nlemeye y6nelik tavsiyeleri iceren faydali bir
calisma bu sayimizda yer almaktadir.

Bliltenimizin siz degerli okuyucularimiza faydali olmasini
diliyor ve bir bagka sayida bulugmak Gzere en icten selam
ve saygilarimi sunuyorum. Bu vesile ile Biiltende emegi
gecen ve katki veren tim mesai ar-
kadaglarima tesekkr ediyorum.

Kasim CiCEK
Hékim / Judge

Dear Readers,

We have been deeply affected by the
recent environmental disasters that
took place both in our Country and
all across the world since May when
we published the last issue of our
bulletin. Wishing that these disas-
ters will not happen again, | salute
you all.

In this issue, we have three articles
concerning the notion of “extradi-
tion”, being one of the most significant titles of inter-
national legal assistance within the field of duty of our
Directorate General. These articles separately address
and review the historical background of extradition, its
application in the law of the Turkish Republic of North-
ern Cyprus, and within the United Nations Convention
against Transnational Organized Crime. Issues of inter-
national private law also have an important place in the
works of our Directorate General. To this end, this very
issue presents a stimulating work covering the Interna-
tional Institute for the Unification of the Private Law and
the principles published by it.

This year, our Country is hosting the 89th General As-
sembly of Interpol. In this issue, we have an article on the
structure and organs of Interpol. Furthermore, we also
include an article introducing The International Mari-
time Law Institute in Malta, by considering that it would
be beneficial from the perspective of its contributions to
international law.

Inour bulletin, we alsoinclude a study on TAIEX, which is
the technical supportand assistance mechanism used in
the harmonization of our legislation with the EU legis|a-
tion and our section titled News from the EU.

The Covid-19 epidemic, the effects of which still contin-
ue all over the world, deeply affected our work and social
life. A useful study, which includes the negative effects
of Zoom, the online communication platform that the
epidemic has brought into our working life, and recom-
mendations to prevent them, is included in this issue.

| hope that our bulletin will be useful to you, our es-
teemed readers, and | offer my most sincere greetings
and respects to meet in another issue. | would like to
take this opportunity to thank all my colleagues for
their efforts and contributions to
the Bulletin.

Genel Miidiir / General Director
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Adalet Bakani Sayin Abdulhamit GUL, 15.09.2021
tarihinde resmi temaslarda bulunmak tzere Gircis-
tan‘a bir ziyaret gerceklestirmistir. Bakan GUL, bas-
kent Tiflis’te Glrct mevkidas! Rati BREGADZE ile bir
araya gelmistir. Bakan Gl ve heyeti, daha sonra Gur-
cl heyetile ikili gorigmeler yapmistir.

S0z konusu gortismelerde adli konularda bilgi ve de-
neyim paylasiminin 6nemine dikkat ¢ekilerek, bunun
ikili iliskilere yapici katkida bulunacaginin alti cizil-
mistir. Bakan GUL, ikili ve heyetler arasi gorismelerde
Tirkiye'deki Yargl Reformu Strateji Belgesi ve insan
Haklari Eylem Plani kapsaminda atilan adimlar hak-
kinda bilgi vermis ve terorle micadelede adli ig birli-
ginin 6nemine vurgu yapmistir. Glircistan Adalet Ba-
kani BREGADZE ise Bakanliklarinin 6nceliginin adalet
hizmetlerinin kalitesinin artiriimasi, insan haklarinin
gliclendirilmesi ve mevzuat altyapisinin gbzden geci-
rilmesi oldugunu belirtmistir.

The Minister of Justice Abdulhamit GUL performed
a visit to Georgia on 15.09.2021 in order to hold of-
ficial talks. The Minister GUL came together with
his Georgian counterpart Rati BREGADZE in capital
Thilisi. The Minister GUl and his delegation then held
bilateral meetings with the Georgian delegation.

In the aforementioned meetings, not only the impor-
tance of sharing information and experience in judicial
matters, but also its constructive contribution to bilater-
al relations were emphasized. In the bilateral and inter-
delegation talks, the Minister GUL provided information
about the steps taken in Turkey within the scope of the
Judicial Reform Strategy Document as well as the Hu-
man Rights Action Plan, and underlined the importance
of judicial cooperation in the struggle against terrorism.
The Minister of Justice of Georgia, BREGADZE, stated that
the priority of the relevant Ministries was to enhance the
quality of justice services, strengthen human rights and
review the legislative infrastructure.

| 2 |
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MINISTER GUL MEETS THE MINISTER OF
JUSTICE OF GEORGIA RATI BREGADZE

ikili gériismeler kapsaminda, Adalet Bakani Sayin Ab-
dulhamit GUL ile Giircistan Adalet Bakani Sayin Rati
BREGADZE tarafindan “Tlrkiye Cumhuriyeti Adalet
Bakanligi ve Glrcistan Adalet Bakanligi Arasinda is-
birligine iligkin Ortak Aciklama” metniimzalanmistir.

Adalet Bakani GUI daha sonra Gurcistan Bagbaka-
ni Irakli Garibagvili tarafindan kabul edilmistir. Tif-
lis'teki hikimet binasinda gerceklesen goriismede,
Turkiye ile GUrcistan arasindaki iligkiler ile bolge-
sel gelismeler ele alinmistir. Bagbakan Garibagvili,
tlkesinin toprak bitiinligi ile egemenligi ve Av-
rupa-Atlantik entegrasyonu konularinda verdigi
destek icin TUrkiye’ye tesekkur etmistir.

Ziyarette, Adalet Bakan Yardimcisi Sayin Yakup Mo-
gul, Genel Miidlriimiiz Sayin Kasim Cicek ve Genel
MUddr Yardimcmiz Sayin Mustafa Tayyip Cicek de
hazir bulunmustur.

Within the scope of the bilateral meetings, the Min-
ister of Justice Abdulhamit GUL and the Minister of
Justice of Georgia, Rati BREGADZE signed the “joint
Statement on Cooperation between the Ministry of
Justice of the Republic of Turkey and the Ministry of
Justice of Georgia”.

The Minister Gil was then received by the Prime
Minister of Georgia, Irakli Garibagvili. During the
meeting held in the government building in Tbilisi,
the relations between Turkey and Georgia as well as
regional developments were discussed. The Prime
Minister Garibasvili thanked Turkey for providing
supportregarding the territorial integrity and sover-
eignty of Georgia, and Euro-Atlantic integration.

The Deputy Minister of Justice Yakup Mogul, our Di-
rector General Kasim Cicek and our Deputy Director
General Mustafa Tayyip Cicek were also present dur-
ing the visit.

INTERNATIONAL LAW BULLETIN
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Dr. Tamer SOYSAL
Daire Baskani
Head of Department

SUCLU IADESININ TARIHSEL KOKENLERI
THE HISTORICAL ROOTS OF EXTRADITION

I. GIRIS

Suclularin iadesi veya geri verilmesi, 6ztinde devlet-
lerin egemenlik haklarini kullanmaktan feragat et-
mesidir. Suclunun iadesinde, suclu veya sug ile itham
edilen kisiye atfedilen sucun, islendigiyerile suclunun
bulundugu yer farkli tlkelerdir. islenen sucun cezasiz
kalmamasi ve bozulan kamu dlzeninin tesis edilmesi
amaciyla kabul edilen suclularin iadesi kurumu, ulus-
lararasi ceza hukukunun en 6nemli adli yardimlagsma
konularinin baginda gelmektedir. Uluslararasi hu-
kukta terim olarak; “dis, disari” anlamindaki latince
kokenli “ex” ile “cikartma, teslim, verme” anlamlari
bulunan “tradere” kelimelerinin terkibinden olusan
“extradition” kelimesi ile ifade edilmektedir. Kelime,
bu anlamiyla ilk olarak Fransa tarafindan 19 Subat
1791 tarihinde ¢ikarilan Kanun HikmUnde Kararna-
me’de (decret-loi) kullanimugtir.

Il ESKi CAGLAR

Suclularin iade edilmesine iliskin en eski belgenin M. O.
1258 yilinda Hitit Krali 1. Hattusili ile Misir Krali I1.
Ramses arasinda akdedilen anlagma belgesi oldugu
kabul edilir. Tarihteki ilk yazili anlagma kabul edi-
len Kades Anlagmasr’nin da bu donemde yapildigi ve
Hititliler ve Misirlilar arasindaki kiyasiya micadele
sonunda varilan barig anlagmasinda, suclularin geri
verilmesine iliskin hiikiimler de yer aldigi gériilmek-
tedir. Kil tabletler izerine hiyeroglif yazi ile yazilan
anlagmadaki bu hiikimlerin, suclularin iadesine yo-
nelikilk hiikiimler oldugu kabul edilir.

Daha sonra Roma Devletinde de iade uygulamasina
rastlamak mimkindir. ilk donemlerde suglularin
iadesi, sadece devlete karsl sug isleyenler bakimindan
kabul edilen, devletlerin egemenlik haklarini zedele-
yen eylemler icin kabul edilmig bir miiessese niteligi
tagimaktadir. 18 inci yuzyilin ikinci yarisindan itiba-
ren sadece siyasi suclularin degil, diger suclularin (adi
suclularin) da iadesi esasi yerlegmeye baglamistir.

I. INTRODUCTION

The extradition or return of offenders is fundamen-
tally the relinquishment by states of exercising their
sovereign rights. In extradition, the place where the
offence imputed on the offender or on the person
subject to the charges was committed and the place
where the offender is present are different countries.
The notion of extradition, adopted for preventing im-
punity and re-establishing the disrupted public order,
comes to the forefront among the most important
legal assistance subjects of international criminal
law. As a term in international law, this notion is ex-
pressed using the word “extradition” which is a com-
bination of the Latin origin word “ex” meaning “out,
outside” and the word “tradere” meaning “extraction,
delivery, giving”. In this sense, the word was first used
by France in the decree law (decret-loi) issued on Feb-
ruary 19th, 1791.

Il. ANCIENT TIMES

The oldest document on extradition is considered to
be the document of agreement concluded in 1258
BC between the Hittite King Hattusilis Il and the
Egyptian King Ramses Il. It is seen that the Treaty of
Kadesh, considered to be the first written agreement
in history, was concluded in the aforementioned pe-
riod and that provisions regarding extradition were
included in this peace agreement made at the end of
the vehement battle between the Hittites and Egyp-
tians. The aforementioned provisions written in hi-
eroglyphic writing on clay tablets are considered to be
the first provisions regarding extradition.

It is possible to come across the application of extra-
dition later in the Roman Empire. During the early
periods, extradition was an institution adopted with
regard to only those committing offences against the
state and for acts damaging the sovereign rights of
states. As of the second half of the 18th century, ex-
tradition became applicable to not only political of-

| 4|
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Roma hukuku doneminde ‘kole teslimi (noxal surren-
der/noxae deditio'mm)’ olarak bilinen uygulamada,
bir aile babasinin (pater familias) egemenligi altin-
daki aile evladi, kole yahut zarar veren hayvanin bir
hakslz fiilde bulunmasi halinde, bu haksiz fiil (delic-
tum) eyleminin karsihigl olan para cezasini 6demek
yahut sorumluyu zarar gérene teslim etmek suretiyle
sorumluluktan kurtulmasi mimkindd. S6z konusu
sorumluluk teorisi, ilerleyen zamanda uluslararasi
iliskileralanina dogru genislemistir. zamanla bir suc-
luyu barindiran bir devlet, o kisinin sugundan dolayi
‘lekelenmig’ olarak kabul edilmig ve devletler tzerin-
de bu tur kisileri kendilerinde tutmama yoninde bir
baski olusmaya baslamistir. ilk cag-
lardan 17 nci ylzyila kadar genel
olarak “politik ve dini suclar” iade-
ye konu edilmistir. Ozellikle 18 inci
ylzyll sonlarina kadar, iadesi talep
edilen suclularin tamamina yakini,
kacmis olduklarr tlkenin politik dd-
zenini bozan kigilerin iglemis olduk-
lari suglar nedeniyle talep edilmistir.

1174 yilinda ingiltere Krali 1. Henry
ileiskoc Krali William arasinda vata-
na ihanet sucunu igleyen suglularin
iadesi kararlagtiriimistir.

1661 yilinda ingiliz Kral 1I. Charles
ile Danimarka arasinda akdedilen anlagma suclula-
rin iadesine iligkin hikUmler icermekteydi. Il. Char-
les’in babasi I. Charles, 1640 ingiliz ic Savasi sirasinda
idam edilmisti. Bu gelisme ingiltere’de on yildan faz-
la bir stire icin monarginin kaldiriimasini saglamigti.
Bununla birlikte, 1660 yilinda Monarginin yeniden
kurulmasiyla, II. Charles tahta ¢ikmig ve babasinin
idamindan sorumlu olanlardan hesap sormak ama-
clyla 1661 yilinda Danimarka ile bir anlagma yaparak
Kral’a karsi suc isleyen kisilerin iade edilmesini talep
etmistir.

18 inci ylzyildan 19 uncu ylzyilin ortalarina kadar
gecen surede ise “politik suclar” ile birlikte “askeri
suclar” da iadeye konu edilmistir. Bu donemde, bil-

fenders, but also other offenders (ordinary offenders).
In the practice known as the “noxal surrender/noxae
deditio'mm in the Roman Law, in case a child, slave or
damaging animal under the sway of a pater familias
committed a wrongful act, the pater familias could be
excluded from liability by paying the damages in ex-
change for the wrongful act (delictum) or surrender-
ing the liable person to the person who was harmed.
The aforementioned theory of liability was then ex-
panded towards the area of international relations. In
time, a state being home to an offender was consid-
ered as “tarnished” due to the offence committed by
that person and the states started to feel the pressure
for not harbouring such persons. In
general, “political and religious of-
fences” were the subject of extradi-
tion from the ancient times until the
17th century. Especially until the end
of the 18th century, nearly all of the
offenders subject to extradition were
™ requested due to offences commit-

| ted by persons disrupting the politi-
cal order of the country from which
they fled.

In 1174, Henry Il of England and Wil-
liam the King of Scots decided to extra-
dite the persons committing treason.

Likewise, the agreement concluded
in 1661 between Charles Il of England and Denmark
included provisions regarding extradition. Charles I,
the father of Charles II, was executed during the Eng-
lish Civil War of 1640. This incident led to the abo-
lition of monarchy in England for a period of more
than ten years. On the other hand, with the re-es-
tablishment of monarchy in 1660, Charles Il acceded
to the throne. In order to bring those responsible for
the execution of his father to account, he concluded
anagreement with Denmark in 1661 and requested
the extradition of the persons committing an offence
against the King.

During the period between the 18th century and the
middle of the 19th century, not only “political of-
fences” but also “military offences” were subject to

INTERNATIONAL LAW BULLETIN
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hassa firar eden askerlerin iade edilmesi yaygin bir
uygulama halini almistir.

I1l. MODERN DONEM VE iADEYE TABI SUCLARIN KAP-
SAMININ OLUSMASI

19 uncu yuzyl ile birlikte modern suclularin iadesi
hukuku sekillenmeye baslamistir. Daha dnce, suglu-
larin iadesi politik suclar, isyanlar ve askerden kagma
gibi sinirli suclara odaklanmigken, bu donemden iti-
baren adi suclar da iade hukukunun kapsamina dahil
edilmeye baslamistir. Bu donemde lkeler, bir bagka
ulkede gerceklesen politik hareketlere karsi “tarafsiz”
kalmak dusturu ile “siyasi suclularin iade edilmeme-
si” prensibi benimsenmeye baslamistir. 27 Mart 1802
tarihinde ingiltere ile Fransa arasinda imzalanan
Amiens Anlagmasi ile “cinayet”, “sahtecilik” ve “hileli
iflas” suclarintisleyen kisilerin iadesi kabul edilmistir.

ilk olarak 1833 yilina Belcika tarafindan siyasi suglu-
larin iade edilmeyecegi kurali yasal diizenleme ile hii-
kiim altina alinmistir. Ayni il Fransa ile isvicre siyasi
suclularin iade edilmeyecegine iliskin bir antlasma
yapmistir. 1843 yilinda Amerika ile Fransa arasinda
yapilaniade antlagsmasinda Amerika ilk kez siyasi suc-
lularin iade edilemeyecegi prensibini kabul etmistir.

Siyasi suclar, adi suclar ile birlikte islendiginde, bu
ozelligini kaybetmektedir. Bu tiir politik eylemle-
r “siddete dayanmayan eylemler” olarak algilamak
dogru olacaktir. Bu nedenle siddet iceren eylemler,
ornegin tedhiscilik, “politik suc olarak nitelendirilme-
mektedir.

extradition. In the aforementioned period, it became
awidespread practice to extradite especially the fugi-
tive soldiers.

1II.LMODERN ERA AND CREATION OF THE SCOPE FOR
THE OFFENCES SUBJECT TO EXTRADITION

As of the 19th century, the modern extradition law
started to be shaped. While extradition focused on
political offences as well as certain offences such as
rebellion and desertion before this period, common
offences started to be included within the scope of the
extradition law as of the aforementioned period. Dur-
ing this period, countries started to adopt the prin-
ciple of “non-extradition of political offenders” based
on the rule of “impartiality” regarding the political
acts committed in another country. With the Treaty of
Amienssigned on March 27th, 1802 between England
and France, the extradition of persons committing the
offences of “murder”, “forgery” and “fraudulent bank-
ruptcy” was accepted.

The rule of non-extradition of political offenders was
first regulated in law by Belgium in 1833.In the same
year, France and Switzerland also made an agreement
regarding the non-extradition of political offenders.
In the extradition agreement concluded in 1843 be-
tween the United States and France, the United States
accepted for the first time the principle of non-extra-
dition of political offenders.

Political offences lose their nature when committed
alongside common offences. It would be appropriate
to perceive such political acts as “non-violent acts”.
Therefore, violent acts such as terrorism are not con-
sidered as “political offences”.

The 1985 Supplementary Extradition Treaty between
the US and the UK narrowed down the scope of “po-
litical offence”, and within the scope of the method
called as the “Political Incident Theory”, whether the
political offences include violence, are directed to-
wards civilians and violate international standards
started to be taken into account.

The political offence exception is a situation, also
known as “clause d’attentat” or “the clause Belge”,
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Haziran 1985’de ABD ile ingiltere tarafindan yapilan
suclularin iadesine iliskin Ek Antlasma ile “siyasi suc”
kapsami daraltilmig ve “Siyasal Olay Teorisi” adi ve-
rilen yontem kapsaminda siyasi suclarin siddet icerip
icermedigi ve sivillere yoneltilip yoneltilmedigi, ulus-
lararasi standartlari ihlal edip etmedigi kistaslari dik-
kate alinmaya baslamistir.

Siyasi suclarin iade engeli teskil etmesinin istisnasi,
Belgika kurali (clause d’attentat veya the clause Bel-
ge) olarak da bilinen, devlet baskanlarinin kendisinin
veya ailesinin hayatina veya fiziksel bitiinligiine
karsiyapilan suikast veya tesebbusleri iceren suglarin
islenmesi halidir. Bu kural, Suclularin iadesine Dair
Avrupa Sozlesmesi'nin (SIDAS) 3/3 maddesinde su
sekilde ifade edilmistir: “Is bu Sozlesmenin tatbikati
bakimindan, bir Devlet Reisinin veya aile efradindan
birinin hayatina kasit siyasi bir suc sayilmayacaktir.”.

Bu istisna ile devletlerin egemenlik haklari ile siyasal
dlzenlerini korumak amaclanmaktadir. Ayrica dev-
letler arasi iyiniyet iliskilerinin devami bakimindan
da bu tir bir hiikiim gereklidir.

IV.IADE HUKUKUNUN TEMEL ILKELERI VE DEGER-
LENDIRME

Modern donem ile birlikte iade hukukunun temel il-
keleri de olugmaya baslamistir. Bu donemde Ulkeler
arasinda mdanferit ikili iade anlagmalari artmustir.
lade talepleri icin resmi prosediirler olusturulmustur.
ABD 1794 yilindaingiltere ile ilk iade anlagmasini im-
zalamigtir. Jay Treaty’ olarak bilinen Anlagma ile ci-
nayet ve sahtecilik suglari iade kapsamina alinmistir.
Streli olarak yapildigl icin 1807 yilinda siresi dolan
S0z konusu Anlagma, ayni zamanda iade hukukunda
cifte cezalandirilabilirlik sartinin ortaya konuldugu
ilk orneklerden birisi olmustur. Cifte cezalandirilabi-
lirlik (double/dual criminality), 1870 tarihli Britanya
lade Kanunu ile ilk kez yasal olarak diizenleme altina
alinmistir. Daha sonra pek ¢ok devlet bu uygulamayi
kendiyasal dizenlemelerine dahil etmistir.

Seyahat olanaklarinin gelismesine kadar olan do-
nemde devletler arasi resmi iade prosedrleri gelis-
memistir. Bununla birlikte suclularin kolay yer degis-

where offences including assassination or assassi-
nation attempts against the life or physical integrity
of the heads of state or their families are committed.
This rule is expressed in Article 3/3 of the European
Convention on Extradition as follows: “The taking
or attempted taking of the life of a Head of State or
a member of his family shall not be deemed to be a
political offence for the purposes of this Convention”.

The abovementioned exception aims to protect the
sovereign rights and political orders of states. Fur-
thermore, such provision is necessary for the continu-
ity of goodwill relations between the states.

IV.FUNDAMENTAL PRINCIPLES OF EXTRADITION LAW
AND EVALUATION

With the modern era, the fundamental principles
of extradition law started to be formed. During this
period, the number of separate bilateral extradition
agreements between countries increased. Official
procedures for extradition requests were determined.
In 1794, the US signed the first extradition treaty with
the UK. With the aforementioned Treaty known as the
“Jay Treaty”, the offences of murder and forgery were
included in the scope of extradition. The Treaty, which
expired on 1807 as it was concluded for a certain peri-
od of time, isamong the first examples of treaty which
set out the dual criminality principle in extradition
law. The dual criminality principle was first legally
regulated in the British Extradition Law dated 1970.
Later, several states integrated this practice into their
legal regulations.

During the period until the development of travel fa-
cilities, official extradition procedures between states
were not determined. It is seen that the official extra-

INTERNATIONAL LAW BULLETIN

[ 7]



Dr. Tamer SOYSAL

THE HISTORICAL ROOTS OF EXTRADITION

tirmesine imkan veren seyahat cesitliligi ile birlikte
resmi iade prosediirlerinin de gelistigi gdriilmektedir.

lade hukukunun temelinde yer alan en dnemli ilke,
latince bir 0zdeyis olan “aut dedere, aut punire (iade
et ya da cezalandir)” ilkesidir. Terim kokenini tnli
Hollandali hukukcu Hugo Grotius’'un 1625 yilinda
yazdigl “De Ivre Belli Ac Pacis (On the Law of War and
Peace)” eserinde bulur:

“Devletlerin tlke sinirlarinin, baska devletler tara-
findan cezalandirma amaciyla askeri gticle gecilmesi
cok rastlanan birdurum olmadigindan, topraklarinda
boyle bir su¢luyu yakalamig olan devlet su iki seyden
birisini yerine getirmelidir: Ya sucluya hak ettigi ce-
zay! kendisi vermelidir ya da onu yargilanmak tzere
diger lilkeye teslim etmelidir. “

Modern donemlerde, suclu oldugu iddia edilen kisinin
adil yargilanma ilkesi kapsaminda
‘sucsuz’ bulunma olasiligi nedeniy-
le, bu ilke glinimizde “iade et ya
da yargila (aut dedere, aut judica-
re/extradite or prosecute)” seklinde
ifade edilmektedir. Bu ilke, modern
ulus devletlerin kurulmasiyla da
hukuki giivenligin tesisiicin nem-
li bir ilke olarak varligini devam
ettirmistir. Genelde devletler “aut
dedere, aut judicare” ilkesinin bir
parcasini (cezalandirma veya iade
etme) uygulayinca, diger kisminin
uygulanmasina gerek kalmadan iade veya cezalan-
dirmaylkimliligiini yerine getirilmig olmaktadir.
Ilkenin “aut judicare (yargila)” ilkesi genellikle iade-
sitalep edilen kisinin talep edilen tlkenin vatandagi
olmasi halinde uygulanir. Bu ilke, ayni zamanda, bir
kimsenin ayni eyleminden dolayi birden ¢ok kez ko-
vusturulamayacagi ya da ayni eylemden &tlird mu-
kerrer yargilama ve cezalandirma yapilamayacagl
ilkesiolan “ne bis inidem™ ilkesinin gerceklesmesini
temin eder.

SIDAS’In 6/2 maddesinde bu ilkenin geregi olarak
iade talep edilen tarafin vatandasi olan kisiyi iade

dition procedures were developed due to the variety of
travel enabling offenders to easily change places.

The most important principle laying the foundation
of extradition law is a principle which reads as “aut
dedere, aut punire (extradite or prosecute)” coming
from a Latin saying. The term draws its origin from
the work titled “De Ivre Belli Ac Pacis (On the Law of
War and Peace)” written by the famous Dutch jurist
Hugo Grotius in 1625:

“Butasitis notusual for one state to allow the armed
force of another to enter her territories under the pre-
text of inflicting punishment upon an offender, it is
necessary that the power, in whose kingdom an of-
fender resides, should upon the complaint of the ag-
grieved party, either punish him itself, or deliver him
up to the discretion of that party.”.

In the modern era, due to the possibility that the per-
son alleged to be guilty could be
found “innocent” within the scope
of fair trial, the aforementioned
principle is currently referred to
as “extradite or prosecute (aut de-
dere, aut judicare)”. This principle
maintained its existence as an
important principle for ensuring
legal safety with the establish-
ment of the modern nation states.
In general, when states apply part
of the “aut dedere, aut judicare”
(extradite or prosecute) principle, they are consid-
ered to have fulfilled the obligation of extraditing or
prosecuting without having to apply the other part.
The “aut judicare” (prosecute) part of the principle
is generally applied when the person requested for
extradition is a citizen of the requested country. The
aforementioned principle also ensures the realization
of the “ne bis in idem” principle which provides thata
person cannot be prosecuted more than once for the
same act or the same act cannot be prosecuted and
penalized twice.

As required by the abovementioned principle, Article
6/2 of the European Convention on Extradition states
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ULUSLARARASI HUKUK BULTENI



Dr. Tamer SOYSAL

SUCLU IADESININ TARIHSEL KOKENLERI

etmemesi halinde, talep edilen Glkenin istegi lize-
rine, adli sorusturma yapilmasi icin konuyu yetkili
makamlara intikal ettirmesi yikimliligi dizenle-
me altina alinmistir.

vatandasin iade edilmemesi kurali, talep edilen
devletin talebe konu kisinin kendi vatandasi olma-
si halinde iadeyi reddedebilmesini ifade etmektedir.
Bu ilke 19 uncu yizyila gelinceye kadar genel kabul
gbrmemistir. Ornegin Fransa ile ispanya arasindaki
1765 tarihli Sozlesme ile Fransa ile isvicre arasindaki
1777 tarihli Sozlesme’de vatandaglarin iade edilme-
mesine iligkin bir hiikim yer almamistir. Bu kuralin
ilk uygulamasina 1662 yilinda Britanya Krali Il. James
tarafindan bir Hollanda vatandasinin iki devlet ara-
sindaki S6zlesme’ye dayanarak iadesinin istenmesin-
de rastlanmistir. Hollanda bu talebi, kendi vatandasl
aleyhine agilan bir davada yargilama yetkisine sahip
oldugunu belirterek reddetmistir. Yargi yetkisini ta-
biiyet sartina baglayan bu uygulama, uzun siire des-
tek bulamamistir. Fransa ile Belcika arasinda yapilan
1834 tarihli ikili Anlagma ile birlikte vatandasin geri
verilmezligi kurali benimsenmeye baglamistir. Fran-
sa’dabukural, 1941 yilindai¢ hukuka dahil edilmistir.
SIDAS’In 6 nci maddesiyle de bu ilke genel olarak ka-
bul edilmigtir.

GUnUmuzde suclularin iadesi (extradition) yerles-
mis ilke ve kurallariyla uluslararasi hukuk ile ceza
hukukunun kesistigi bir disiplin olarak varligini
srdirmektedir. Bu noktada, ge¢miste ¢ok gtinde-
me gelmeyen insan haklari boyutunun da iadenin
diger sartlarinin yani sira glinimizde 6nemi gi-
derek artan bir boyutta ve her asamada nazara
alindigi goriilmektedir.

European Convention on Extradition
a Council of Europe treaty

)

=

that if the requested Party does not extradite its na-
tional, it shall at the request of the requesting Party
submit the case to its competent authorities in order
that proceedings may be taken.

The rule of non-extradition of a national means that
the requested state can refuse extradition if the sub-
ject of the request is its national. This principle was
not widely accepted until the 19th century. For in-
stance, the Convention dated 1765 between France
and Spain, and the Convention dated 1777 between
France and Switzerland did not include any provision
regarding the non-extradition of nationals. This rule
was applied for the first time when james Il of Eng-
land requested in 1662 the extradition of a Dutch citi-
zen based on the convention concluded between the
two states. The Netherlands refused this request in-
dicating that it had the power to carry out prosecution
in a case opened against its own citizen. This practice
which binds jurisdiction to a requirement of citizen-
ship did not receive support for a long period of time.
The rule of non-extradition of nationals started to be
adopted with the bilateral Agreement dated 1834
between France and Belgium. France integrated this
rule into its domestic law in 1941. The principle was
generally accepted with Article 6 of the European
convention on Extradition.

As of today, extradition continues to exist as a disci-
pline where international law and criminal law in-
tersect with its principles and rules. At this point, it is
seen thatalong with the other requirements of extra-
dition, the human rights dimension which was not
widely discussed in the past is being taken into con-
sideration today at every stage to an extent becoming
more and more important.

Extradition
Law

> _‘-\‘ N
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ADALET BAKANIMIZ SAYIN GUL 15 TEMMUZ DEMOKRASI VE
MiLLI BIRLIK GUNU ANMA ETKINLIGINDE KONUSTU

MILLETIMIiZ MUSTERIH OLSUN; TURK YARGISI BU
HAINLERE HUKUK iCERISINDE GEREKEN CEZAYI
VERIYOR

Adalet Bakanimiz Sayin Abdulhamit GUL, 15 Temmuz
hain darbe girisimine yonelik Trk yargisinin verdigi
ve bundan sonra verecegi kararlarla adaletin tecelli-
sinin saglanmasinin yani sira darbecilere de hukuk
icerisinde gereken cezalarin verildigini belirterek, “O
gece, darbeye selam duran yargidan, darbecileri yar-
gilayan biryarglya donulmustir” dedi.

15 Temmuz hain darbe girisiminin besinci yili dola-
yisiyla diizenlenen 15 Temmuz Demokrasi ve Milli
Birlik Glinli Anma Etkinliginde konusan Adalet Baka-
ni Sayin GUL, 15 Temmuz darbe girisiminin tarih bo-
yunca gorllen en namert, en alcak, en hain, en sinsi
saldiri olarak tarihe gectigini séyledi.

MAY OUR NATION BE CALM, THE TURKISH JUSTICE
PUNISHES THESE TRAITORS WITHIN THE LAW

The Minister of Justice Abdulhamit GUl, stated that
besides ensuring the manifestation of justice with
the decisions of the Turkish judiciary regarding the
treacherous coup attempt of July 15 and the deci-
sions to be made thereafter, coup plotters were also
given the necessary punishments within the law. He
said, “The judiciary that saluted the coup that night,
turned into a judiciary that tried the plotters.”

Speaking at the 15 july Democracy and National
unity Day Commemorative Event, marking the fifth
anniversary of the 15 July treacherous coup attempt,
the Minister of Justice Mr. Gl said that the 15 July
coup attempt went down in history as the meanest,
the lowest, most treacherous and most insidious at-
tack seen throughout history.
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MINISTER OF JUSTICE GUL SPOKE AT THE COMMEMORATION
CEREMONY OF JULY 15 DAY OF DEMOCRACY AND NATIONAL UNITY

TURKIVE |
GECILMEZ

SR

T 15 TEMMUZ
A - S

15 TEMMUZ DUNYANIN EN BUYUK MEYDAN
OKUMASI VE EN BUYUK DIRILISIDIR

15 Temmuz'un, iki ayri duygunun yasandigl bir
giin oldugunu, hem hiiziin ve kederin hem de gu-
rurun yasandigini belirten Bakan Gl, “Hlznd, ke-
deriyaslyoruz.

Clnkd bu alcak, hain saldiriya kargl canlarini va-
tan icin, millet icin siper etmis 251 sehidimiz, vatan
evladimiz canlarini verdi, gazilerimiz oldu. Ama 15
Temmuz diger yandan diinyanin en blyiik meydan
okumasidir, en blyuk dirilisidir, demokrasi zaferidir.
Bundan dolayr da buyuk bir gururyaglyoruz. 15 Tem-
muz, ‘Trkiye gecilmez diyerek miicadele gosterdigi-
miz ¢ok onemli destansi bir gecedir. Bu nedenle hem
keder hem de gurur icindeyiz” dedi.

DEMOKRASI VE MiLLIi BiR

JULY 15 IS THE WORLD’S BIGGEST CHALLENGE AND
BIGGEST REVIVAL

Stating that July 15 was a day when two different
emotions were experienced, and both sadness, grief
and pride were experienced, Minister Gl said, “We
are experiencing sadness and grief.

Because our 251 martyrs, sons of this country, who
shielded their lives for the homeland and the nation
against this vile, treacherous attack, gave their lives
and became our martyrs and veterans. But on the
otherhand, July 15 is the world’s greatest challenge,
its greatest resurrection, a victory of democracy.
That’s why we are greatly proud. July 15isaveryim-
portant, an epic night of our struggle, demonstrat-
ing that “Turkey is impassable”. That is why we are
both sad and proud.”
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ULKEMIZ VE KKTC DEVLETi HUKUKUNDA
SUCLULARIN iIADESi UYGULAMASI
THE PRACTICE OF EXTRADITION IN THE LAW OF

o AZ OUR COUNTRY AND TURKISH REPUBLIC
Rapporteur Judge OF NORTHERN CYPRUS
L.GIRIS LINTRODUCTION

Uluslararasi adli yardimlagma (istinabe), bir devle-
tin yetkili bir adli makaminin diger bir devletin adli
makami adina yerine getirdigi islemler bitinuddr.
Adli yardimlagma islemleri, ilgili devletlerle aramiz-
da yurdrltkte bulunan ikili antlagma veya ¢ok tarafii
sozlesmeler, bunlarin bulunmamasi halinde, ulusla-
rarasi teamul hukuku kurallari ve karsihkhhk ilkesi
cercevesinde yurutllmektedir.

Cezai konulara iligskin uluslararasi adli yardimlagma
islemlerinde, 6706 say!l Cezai Konularda Uluslara-
rasi AdIT isbirligi Kanunu'nun 2 ve 3 tincii maddele-
rine gore Ulkemizde merkezi makam yetki ve gorevi
Adalet Bakanligrna aittir. Bu gorev Adalet Bakanhgl
biinyesinde bulunan Dis iliskiler ve Avrupa Birligi
Genel Miidurliigl tarafindan yerine getirilir. Kuzey
Kibris Tlirk Cumhuriyeti’nde (KKTC) merkezi makam
gbrevi ise KKTC icisleri Bakanligi tarafindan yerine
getirilmektedir.

I.SUCLULARIN iADESI

Glndmizde devletlerin adli is birligi alaninda siklikla
bagvurdugu “suclularin iadesi (geri verme)” kurumu
genel olarak, “bir Ulkede su¢ isleyip yargilanmak-
ta veya cezasini cekmekte iken bagka bir ulkeye ka-
can kigilerin yargilanmasi veya hiikmolunan cezayi
cekmesi amaciyla, istem Uzerine yabanci bir devlete
teslim edilmesi” seklinde tanimlanmaktadir. Bir bas-
ka ifadeyle, suclularin iadesi bir devletin Ulkesinde
bulunan kiginin, bagka bir devletin tlkesinde isle-
mis bulundugu bir suctan dolayi siipheli veya sanik
ise hakkinda sorusturma ve kovusturma iglemleri-
nin yapiimasi amaciyla ya da hikimli ise hakkinda
hiikmolunan cezanin infazi amaciyla diger bir devlete
teslim edilmesidir. Devletler sug isleyen kisilerin ce-
zadan kurtulmamalarr ve suclulukla etkin micadele
edilebilmesiicin suclularin iadesi yoluna siklikla bas-
vurmaktadirlar.

Yukarida belirtildigi gibi Ulkemiz acisindan cezai ko-
nulardaki uluslararasi adli yardimlagma Anayasa ve

International legal assistance (rogatory) is a compila-
tion of procedures followed by a competent judicial
authority of a state on behalf of the judicial authority
of another state. Legal assistance procedures are con-
ducted within the framework of bilateral agreements
which are in force between our country and the con-
cerning states or multilateral conventions or, in the
absence of these, international customary law rules
and the principle of reciprocity.

According to the articles 2 and 3 of the Law N0.6706
on International judicial Cooperation in Criminal
Matters, the duty and power as central authority be-
longs to the Ministry of Justice in the international
legal assistance procedures in criminal matters. This
dutyis fulfilled by the Directorate General for Foreign
Relations and European Union Affairs of the Minis-
try of Justice. In the TRNC however, the duties of the
central authority are conducted by the Ministry of In-
terior of TRNC.

IlLEXTRADITION

Being frequently applied by the states in the field of
legal cooperation today, the extradition is defined
generally as the “process of surrendering an indi-
vidual to a foreign state upon request in order for the
trial or execution of such individual who committed
a crime and fled to another country while the trials
were pending or serving his/her sentence”. In other
words, extradition is the procedure of one state sur-
rendering an individual to another state due to an of-
fense committed by such individual in the territories
of the latter in order for the conduct of investigative
and prosecuting proceedings if this individual stands
asasuspectoraccused or for the execution of ordered
penalty if s/he stands as the convict. States frequently
apply the procedure of extradition in order not to let
the persons who commit crime avoid penalty and for
effective fight against criminality.

As indicated above, international legal assistance in
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6706 Saylll Cezai Konularda Uluslararasi Adli isbirligi
Kanunu cercevesinde yurGtilmektedir. KKTC'de du-
rum benzer sekilde olup Anayasa ve Suclularin Geri
Verilmesi, Mahkeme ilamlarinin Karsilikli Tenfizi ve
Adli Yardimlagma Yasas! esas alinmaktadir. Bunun
yaninda, Ulkemiz ile KKTC arasinda adli yardimlagma
islemleri esas olarak, 25 Aralik 1987 tarihinde imza-
lanan ve 13 Subat 1989 tarihli ve 20079 sayIli Resmi
Gazete’de yayimlanan “Tirkiye Cumhuriyeti ile Kuzey
Kibris Trk Cumhuriyeti Arasinda Hukuki, Ticari ve
Cezai Konularda Adli Yardimlagma, Tanima ve Tenfiz,
Suclularin Geri Verilmesi ve Hikimlilerin Nakli S6z-
lesmesi (SO0zlesme)” kapsaminda surdUrtlmektedir.
S6zlesme, yukarida belirtilen ve uluslararasi adli yar-
dimlagmay! diizenleyen her iki tlkenin i¢ hukukuna
uygun sekilde diizenlenmistir. Suclularin iadesi mues-
sesesi de SOzlesme’nin 5 inci kisminda yer almaktadir.

A.iade Kapsamindaki Suclar ile iadenin Reddi Halleri

lade kapsaminda kalacak suclara Sozlesme'nin 35
inci maddesinde yer verilmistir. S6z konusu dizenle-
mede; KKTC hukuku ile Tlrk hukukuna gore, sorug-
turma veya kovusturma agsamasinda ust siniri bir yil
veya daha fazla hirriyeti baglayici cezayi gerektiren

criminal matters is conducted within the framework
of the Constitution and the Law N0.6706 on Interna-
tional Judicial Cooperation in Criminal Matters. The
situation in TRNC is similar, they take basis the Con-
stitution and the Law on Extradition, Mutual Enforce-
ment of Court Judgements and Legal Assistance. In
addition to this, legal assistance procedures between
our country and TRNC are essentially followed within
the scope of the “Treaty between the Republic of Tur-
key and Turkish Republic of Northern Cyprus on Legal
Assistance in Civil, Commercial and Criminal Matters,
Recognition and Enforcement, Extradition and Trans-
fer of the Sentenced Persons” (Treaty). The Treaty
has been drawn up in accordance with both states’
domestic law which regulates international legal as-
sistance as mentioned above. The extradition is pre-
scribed in the Part 5 of the Treaty.

A.The oOffenses within the scope of Extradition and
the Cases of Refusal

The offenses falling within the scope of the extradi-
tion are stipulated under the article 35 of the Treaty.
In the mentioned regulation, according to the TRNC
Law and Turkish Law, the requests for extradition due
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suclardan dolayi iade talebi kabul edilebilir. Kesinles-
mig mahkimiyet kararlari bakimindan iade talebinin
kabul edilebilmesi icin hikmolunan cezanin en az alti
ay hiirriyeti baglayici ceza olmasi gerekir. iadesi istenen
kisinin birdenfazla sucu bulunmasi hdlinde, bunlardan
bazilari cezasi belirtilen sirelerin altinda olsa dahi bir-
likte iadeye konu edilebilmesi kararlastiriimistir.

Sozlesme’nin 36 ncl maddesinde, iadenin ret halleri-
neyerverilmistir.Burada, uluslararasi hukukta ilkesel
olarak kabul edilen ve yine yukarida belirtilen her iki
ulkenini¢chukuklarindakiadliyardimlasma kanunla-
rina paralel sekilde ret hallerine yer verilmistir. Bunlar
Ozetle; isteme konu sucun siyasi, askeri, devlet bas-
kaniveya aile Uyelerine karsl islenen, uluslararasi ¢ok
yanli sozlesmelerce kovusturma yikimlaligi bu-
[unan suclardan olmasi veya iadesi istenilen kisinin
talep edilen devletin vatandasi olmasi halidir. Ayrica,
iadesi istenen kisi hakkinda ayni eylemlerinden talep
edilen Ulkede kovusturulmakta ise, ayni eylemlerden
hakkinda kovusturma neticelendirilmisse, uclincu
bir devlette ayni eylemlerden hakkinda verilen karar
kesinlesmis (beraat, af veya tamamen infaz edilmig)
ise ve yine hakkinda isnat edilen sug sikayete tabi ve
sikayet yok ise bu hallerde talep edilen devlet tarafin-
dan iade talebi reddedilebilir.

B.iade Talepleri

Ulusal mevzuatimizda ve uluslararasi sézlesmelerde
oldugu gibi, KKTC ile Ulkemiz arasindaki ikili s6zles-
mede de iade taleplerinde bulunmasi gereken asgari

to the offenses requiring penalty of restricting liberty
for a term of one year and more at upper limit can
be accepted during the investigation or prosecution
phase. In order to accept the extradition request in
terms of finalized conviction decisions, ordered pun-
ishment should be kind of penalty restricting liberty
foraterm of minimum six months. Itis resolved in the
Treaty thatifa person sought for extradition has com-
mitted more than one offense, s/he shall be subjected
to extradition even if some of these offenses require a
term of penalty below the mentioned periods.

Conditions for refusal are stipulated in the article 36
of Treaty. In here, conditions for refusal that are ac-
cepted as a principle in international law are given
place in parallel with legal assistance laws of both
countries as set forth in their domestic law. They are
in briefas follows; the offense subjected to the request
having political, military nature or if it is committed
against state president or his/her family members
which is to be prosecuted by international multilat-
eral conventions or if concerning person is a citizen of
the requested state. In addition, requested state may
also refuse the extradition request if;

-the person soughtfor extradition is being prosecuted
by the requested for the same actions,

-the prosecution regarding that person for the same
actions has been finalized,

-the decision ordered by a third state for the same ac-
tions has been finalized (acquittal, indemnity or com-
plete execution),
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hususlar dizenlenmistir. Sozlesmenin 41 inci mad-
desinde yer alan hususlarin bulunmamasi durumun-
da, eksikliklerin tamamlanmasi talep edilebilmek-
tedir. Ayrica, bu tir ek taleplerin, talep edilen lke
tarafindan bir ay icinde yerine getirilmesi gerektigi,
sadece talep edilen tlkenin gerekgceli olarak strenin
uzatiimasi talebi Gzerine, verilecek ek stirenin bir de-
faya mahsus olarak 1 ay daha uzatilabilecegi hiikiim
altina alinmugtir.

C.Gecici Tutuklama

iade talebi yapilmadan once, iadesi talep edilen ki-
siye yonelik olarak gecici iade yakalamasi, gozalti ve
gecici iade tutuklamasi veya adli kontroll tedbirleri
uygulanabilir. Burada amag, iade talep evrakinin ha-
zirlanmasi surecinde kisinin kagmasinin, delilleri ka-
rartmasinin onlenmesi olup bu anlamda s6zl gecen
koruma tedbirleri igin “gecici” sifati kullaniimaktadir.

Ulkemizde gecici yakalama ve gozalti tedbirleri 6706
saylll Kanun'un 14 uncl maddesinin Gglncd fikra-
sinda dizenlenmistir. Buna gore ilgili devletin gecici
tutuklama talebi, Adalet Bakanligi tarafindan kisinin
iade amaciylayakalanmasive Cumhuriyet Bagsavcili-
gina sevki icin icisleri Bakanligina iletilecektir.

Gegici iade yakalamasi tedbiri; iade slrecini baglata-
cak olan devletin gecici tutuklama talebinin bulun-
masl, ayrica kisinin bulundugu yerin bilinmemesi
ve tutuklama talebinin Adalet Bakanligi tarafindan
icisleri Bakanligina génderilmesi seklinde ifade edile-
bilecektir. Yakalanan kisinin savciliga sevki ve gegici
tutuklama talebi hakkinda karar vermek Gzere en geg
yirmi dort saat icinde hakim ontne cikariimasi ge-
rekmektedir. ladesi talep edilen kiginin tutuklanmas

-the alleged offense is subjected to complaint and
there is no filed complaint.

B.Extradition Requests

As it is the case in our national legislation and inter-
national conventions, the bilateral treaty between
our country and TRNC regulates the bare issues that
should be set forth in the extradition requests. In the
absence of issues that are prescribed in the article 41
of the Treaty, it is possible to make a request for the
completion of missing points. Furthermore, it has
been established that such kind of additional requests
should be fulfilled by the requested state within a
month and it is only after the request of the requested
state for the extension of this period then the addi-
tional period can be extended for another month and
for one time only by clarifying the grounds for such
request.

C.Provisional Arrest

Before making the request for extradition, provisional
apprehension for extradition, taking into custody and
provisional arrest for extradition or judicial control
measures can be applied to the person whose extradi-
tion is requested. The aim in here is to prevent the per-
son from fleeing or tampering the evidence during the
preparation process of the extradition documents, in
this regard, the term “provisional” is used for the men-
tioned protective measures.

The measures on provisional apprehension and cus-
tody are stipulated under the paragraph 3 of the article
14 of the Law N0.6706. According to it, the request for
provisional arrest of the related State shall be submit-
ted by the Central Authority to the Ministry of Interiorin
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halinde, merkezi makam tarafindan bu durum bekle-
tilmeksizin talep eden devlete ve gerekliiade evrakla-
rinin talebi icin icisleri Bakanligi ve Disisleri Bakanli-
gina (diplomatik kanaldan) bildirilecektir.

Gecici tutuklama suresi, 6706 Sayili Kanun’un 14/4
maddesi uyarinca 40 giin olarak belirlenmistir. iki-
li sozlesme’de ise bu siirenin 30 giin oldugu ve talep
eden devletin makal gerekce sunmasi halinde 20 giin
daha uzatilabilecegi hiikiim altina alinmigtir. S6z ko-
nusu strelerin asiimasi halinde, tutuklama sona erdi-
rilerek talep edilen kisi serbest birakilacaktir.

D.iade Karari ve Teslim

Ulkemizde suclularin iadesi strecinde, adli ve idari
olmak Uzere, karma sistem uygulanmaktadir. Merke-
zi makamin 6n incelemesinden sonra iade talebinin

gerekli sartlari tagidigl kanaatine varilirsa, iade talebi
yetkilimahkemeye intikal ettirilmek tizere kisinin bu-
lundugu yer cumhuriyet bagsavciligina iletilir. Cum-
huriyet bagsavciligl, iade talebine iliskin karar vermek
lizere agir ceza mahkemesinden talepte bulunur.

Mahkeme iade talebinin gerekli tim sartlari tagima-
digina kanaat getirirse talebin “reddine” karar verir.
Mahkeme kararinda hangi nedenlerden otiiri iade
talebinin reddine karar verdigini gerekceleriyle acik-
lamalidir. Bununla birlikte, iadenin sartlarinin mev-
cut olduguna kanaat getirilirse, iade talebinin “ka-
bul edilebilir’ olduguna karar verilecektir. Mahkeme
tarafindan iade talebinin kabul edilebilir olduguna

orderto arrest the person for the purpose of extradition
and referral to the Chief Public Prosecutor’s Office.

The measure of provisional apprehension for extradi-
tion can be explained as the case when the state ini-
tiating the extradition process does have a request for
provisional arrest, the whereabouts of the requested
person is unknown and the request for arrest being
sent to the Ministry of Interior by the Ministry of Jus-
tice. It is necessary that the apprehended person be
brought before the judge within twenty-four hours
at the latest in order to decree on the transfer of the
apprehended person to the prosecutor’s office and on
the request for provisional arrest. In case of the arrest
of the person whose extradition is sought, this infor-
mation shall be transmitted by the central authority
to the Ministry of Interior and the Ministry of Justice
(through diplomatic channel) without delay in order
to notify the requesting state and to request for the
necessary extradition documents.

The duration for provisional arrest is prescribed un-
der the article 14/4 of the Law N0.6706 is determined
as forty days. In the bilateral Treaty, however, it is
established that this period is 30 days and it can be
extended for 20 days more if reasonable grounds are
presented by the requesting state. If the mentioned
periods are exceeded, the arrest shall be ended and
the requested person shall be released.

D.Extradition Decision and Surrendering

Combined system, say civil and administrative, is ap-
plied during the extradition process in our country.
Following the preliminary examination of the central
authority, if it is reached to the conclusion that the
request for extradition carries the necessary require-
ments, the request is then transmitted to the chief
public prosecutor’s office at the concerning person’s
locality forits conveyance to the competent court. Chief
public prosecutor’s office makes request from high
criminal court to decree on the extradition request.

If the Court reaches to the conclusion that the request
for extradition does not carry all the requirements,
then it decides for the “refusal” of the request. The
court should explain in its decision for which reasons
it has ordered for the refusal of the extradition request
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hikmedildigi durumlarda, yetkili idari makam suclu-
yu iade edip etmemekte serbesttir. Bu durumda sug-
lunun iadesi, 6706 sayili Kanun’un 19 uncu maddesi-
ne gore Disisleri ve icisleri Bakanliklarinin gorist ali-
narak Adalet Bakanrnin teklifi ve Cumhurbaskanrnin
onayina baglidir. Merkezi makam iade talebinin kabul
veya ret edildigini, talep eden devlete ve iadesi talep
edilen kisiye bildirecektir.

KKTC'de de suclularin iadesi kararinda karma sistem
benimsenmistir. iade taleplerini incelemek ve karar
vermekle gorevli mahkeme Lefkosa Kaza Mahkeme-
si’dir. Mahkemeden ¢ikan karar, nihai karar verilmek
lizere KKTC Bakanlar Kuruluna gonderilir. Genel ola-
rak suclularin iadesi uygulamasinda Ulkemiz ile KKTC
arasinda uygulamada herhangi bir sikintinin yasan-
madigi goriilmektedir.

Suclularin iadesi karari ve teslimine iligkin hususlar,
KKTC ile aramizda ydrirlikte olan Sozlesme’nin “Ka-
rarlar” kenar basligiyla 45-48 inci maddeleri arasinda
dlzenlenmistir. Burada, iade talebinin reddedilme-
si halinde kararin gerekgcesiyle bildirilmesi gerektigi
hikim altina alinmistir. iade talebinin kabul edilme-
si halinde iadeye konu sahsin teslimine iligkin, tesli-
min Uzerinde anlagsilan tarihte gerceklesmesi gerek-
tigi, aksi halde taraflardan biri erteleme (bu siire 15
glnilesinirli) istememis ise, teslim tarihini izleyen iki
giin icerisinde kisinin serbest birakilacagi kararlasti-
riimistir. Ayrica Sozlesme’de, bu sekilde serbest bira-
kilan kisi hakkinda yeniden iade talebi gelmesi halin-
de talep edilen devlete iadenin reddi hakki verilmistir.

Sozlesme’de, teslimin ertelenmesi ve sartli teslim de
hukim altina alinmigtir. Burada, talep edilen taraf,
talebe konu su¢ diginda kovusturma veya mahka-
miyet karari bulunmasi halinde kovusturmanin ta-
mamlanmasi veya infaz sonrasina kadar teslimi er-
teleme hakkina sahiptir. Ancak, talep eden devlette
zamanasimi veya bagka bir dzel kogulun bulunmasi
halinde talep edilen devlet kisiyi sartli (gecici) teslim
edebilir. Bu sUre, teslim tarihinden itibaren en fazla 3
ay olarak belirlenmistir.

by indicating the grounds of the decision. Besides, if
it is considered that the requirements for extradition
present, then it shall be ordered that the request for
extradition is “acceptable”. In cases where the court
orders that the request for extradition is acceptable,
competent administrative authority is free to ex-
tradite or not to extradite the offender. In such case,
extradition of the offender is subjected to the offer of
the Ministry of Justice taking the opinion of the Min-
istries of Foreign Affairs and Interior and the approval
of the Presidency according to the article 19 of the Law
N0.6706. Central authority shall inform the request-
ing state and the person whose extradition is sought
onwhetherthe extradition request has been accepted
or refused.

In TRNC, combined system is also adopted in extradi-
tions. The court which is competent to examine the
extradition requests and to decree on them is the Dis-
trict Court of Nicosia. The final decision of the court
is sent to TRNC Council of Ministers to order the final
decision. In general, it is observed that no problem is
encountered between our country and TRNC in the
application of extradition.

Theissues regarding the extradition decision and sur-
render are stipulated in the articles 45 - 48 under the
title“Decisions” ofthe Treaty whichisinforce between
our country and TRNC. In here, it is established that if
the extradition request is refused, then the decision
should be informed together with the grounds. It is
determined that if the extradition request is accepted,
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ikili S6zlesme’nin “esyalarin teslimi” baglikli 48 inci
maddesinde, sucta kullaniimig, kanit olarak gerekli
olabilecek veya suctan elde edilmis esyalarin da ki-
siyle birlikte yahut daha sonra teslimi -tctinct kisilerin
haklari saklr kalmak kaydiyla- mimkin hale gelmistir.

E.Hususilik Kurali

lade hukukuna hakim olan temel ilkeler arasinda bu-
lunan hususilik kurali; iade edilen kisinin, talep eden
ulkede yalnizca iade kararina konu olan su¢ veya su¢-
lardan dolay! sorusturulmasi, kovusturulmasi ya da
mahkim oldugu cezasinin infaz edilebilmesi olarak
tanimlanmaktadir.

Bu kurala, ikili Sozlesme’nin 49 uncu maddesinde yer
verilmigtir. Bununla birlikte, hususilik kuralina iliskin
iade hukukunda benimsenen temel istisnalara S6z-
lesme’de de yer verildigi goriilmektedir. Bu hususlar;
istenilen tarafin acikca riza gostermesi veya iade edi-
len kisinin, kesin olarak serbest birakildiktan sonra
talep eden devleti 45 giin icerisinde firsati olmasina
ragmen terk etmemesi veya terk ettikten sonra geri
donmesi halleridir. Bu hususlar disinda, talep eden
devlet, talep edilen devletten muvafakat talebinde bu-
lunmak suretiyle hususulik kurali digina ¢ikabilecektir.

F.Cesitli Hiikiimler

Ulkemiz ile KKTC arasinda yurrlikte olan Sozles-
me’nin 49-54 Uncl maddeleri arasinda; iade eden
tarafin suclunun iade edilmesinden sonra yapilan ig-
lemler hakkinda bilgi isteme hakki, tclincu bir devle-
tin iade edilen kisinin iadesini talep etmesi halinde ilk

the surrender of the person should be conducted on
the agreed date, otherwise, unless one of the parties
has requested deferment (this period is limited to 15
days), the person shall be released within two days
following the surrender date. Moreover, if another re-
quest comes for the extradition of the person who has
been released in this way, then the requested state
shall have the right to refuse the request.

Deferment of the surrender and conditional surrender
are also established in the Treaty. If the requested party
holds any prosecution and conviction decision except for
the offense subjected to the request, then it shall have
the right to defer the surrender until the completion of
prosecution or after the execution of the sentence. How-
ever,incase of the presence of statute of limitation orany
other special condition, then the requested state may
surrender the person on condition (provisionally). This
period has been determined as 3 months at the latest
beginning from the date of surrender.

According to the article 48 titled “surrender of prop-
erties” of the bilateral Treaty, reserving the rights of
third persons, it has been established that the surren-
derof properties which have been used in commission
of the offense or which might be useful as evidence or
which have been acquired by the crime shall be made
along with the surrender of the person or after his/her
surrender.

E.Rule of Specialty

The rule of specialty which stands as one of the fun-
damental principles governing the extradition law is
defined as the extradited person being investigated,
prosecuted or serving the penalty s/he is convicted for
the offense/s subjected solely to the extradition deci-
sion in the requesting state.

This rule is mentioned in the article 49 of the Bilateral
Treaty. In addition, it is seen that basic exceptions ad-
opted in the extradition law in relation to the rule of
specialty are also given place in the Treaty. These is-
sues are; requested party giving explicit consent or ex-
tradited person’s failure in leaving the territories of the
requesting state within 45 days after s/he is released
conclusively although s/he has had the chance todo so
or returning to the requesting state after s/he has left.
Except for these issues, requesting state shall be able

18]
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iade eden taraftan muvafakat alinmasi, transit gecis
talebive gereken belgeler ve yine iade etme slirecinde
yapilacak masraflarin (teslim anina kadar iade eden
devletce, teslimden sonra ise talep eden devlet tara-
findan 6denecegi) hangi tarafca ddenmesi gerektigi
hususlarina yer verilmistir.

1.SONUC VE DEGERLENDIRME

Suclularin iadesi; bilinen en eski adli ig birligi tird ol-
masinin yani sira, giiniimizde halen devletler tara-
findan siklkla basvurulan ve bu sebeple biylk 6nem
yiiklenen bir kurumdur. Ulkemiz ile KKTC devleti ara-
sinda bulunan tarihi baglar ve yakin iliskiler cerceve-
sinde saglanan seyahat 6zgiirligii ve kolayligindan
faydalanarak sugisledikten sonraiki tlke arasindayer
degistirmek isteyen suclularin bulunmasi, uluslara-
rasi adli yardimlagmay! ve suclularin iadesini de ice-
ren ikili Sozlesme’nin 6nemini daha da artirmaktadir.
Bu itibarla, heriki devlet arasindaytrUrlikte bulunan
ve yukarida anilan ikili Sozlesme marjinda suclularin
iadesi uygulamasl ylritilmeye devam edilmektedir.
Bu sekilde, sug isleyen kisilerin cezasiz kalmamasi ve
suclulukla etkin bir sekilde miicadele amaglanmakta-
dir. S6z konusu Sozlesme’nin daha etkin uygulanmasi
baglaminda iki devlet arasinda hakim-savci-uzman
degisimi ve yerinde uygulamalarin goriilmesi ba-
kimindan kisa sireli staj gibi uygulamalara agirlik
verilebilecegi hususu akla gelmektedir. Keza, suclu
iadesinde insan haklarinin korunmasi da iki devlet
uygulanmalarinda 6nemli bir unsur olarak daima
gbze carpmakta ve nazara alinmaktadir. Bu husus
suclularin iadesi uygulamasinda emsal olmasi ba-
kimindan onem tagimaktadir.

toact outside the scope of the rule of specialty by mak-
ing a request for consent from the requested state.

F.Miscellaneous Provisions

Articles 49 - 54 of the Treaty between our country
and TRNC include the following matters; i. extradit-
ing party’s right to get informed regarding the proce-
dures conducted after the extradition of the offender,
ii. searching the consent of the party which conducts
the extradition first if a third state makes a request for
the extradition of the person who has been extradited,
iii. which of the parties should pay the expenses to be
incurred upon transit pass, necessary documents and
the expenses during the extradition process (payments
to be made by the extraditing state until the surrender
and by the requesting state after the surrender).

11I.CONCLUSION AND ASSESSMENT

Apart from being the earliest known type of legal co-
operation, extradition is an institution which is still
being frequently applied and for this reason great sig-
nificance is attributed by the states today. Presence of
sort of offenders who after committing offense want
tomove back and forth between our countryand TRNC
by benefiting from the freedom and easiness of travel
which is provided within the framework of historical
bonds and close relations between two countries and
the large number of perpetrators increase the signifi-
cance of bilateral Treaty which includes international
legal assistance and extradition.

In this regard, the practice of extradition continues
to be maintained within the scope of the aforemen-
tioned bilateral Treaty which is in force between two
states. In this way, it is aimed that the offenders be
not left unpunished and effective fight against crimi-
nality be ensured. In terms of applying the mentioned
Treaty in @ more effective way, it comes to mind that
attention may be focused on the practices like ex-
changing judges - public prosecutors - experts be-
tween two states or exercising short term internships
in order to observe the on-site practices. Likewise,
protection of human rights in extradition always at-
tracts the attention and paid regard as a significant
element in the practices of both countries. This fact
carries importance in terms of setting an example in
the practice of extradition.
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SAYIN ABDULHAMIT GUL, VENEZUELA YUKSEK ADALET
MAHKEMESi BASKANI PEREZ iLE GORUSTU

MR. ABDULHAMIT GUL MEETS THE CHIEF JUDGE OF
THE HIGH COURT OF VENEZUELA, PEREZ

Sayin Bakanimiz Abdulhamit GUL, Venezuela Yiik-
sek Adalet Mahkemesi Bagkani Maikel jose More-
no PEREZ ve beraberindeki heyetle gortismustur.

Bakanlikta gerceklesen gorigmede, terdrizmle
uluslararasi muicadelenin énemine deginilmis ve
iki Ulke arasindaki mevcut adli is birliginin daha
da giclendirilmesi hususunda gorisg aligverisinde
bulunulmustur.

The Minister of Justice Abdulhamit GUL met the Presi-
dent of the Supreme Tribunal of Justice of Venezuela,
Maikel Jose Moreno PEREZ and his delegation.

During the meeting held at the Ministry, the impor-
tance of international fight against terrorism was
discussed and views were exchanged on further
strengthening the existing judicial cooperation be-
tween the two countries.
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BAKANLIGIMIZ iLE RUSYA FEDERASYONU
BASSAVCILIGI ARASINDA iSBIRLiIGi PROGRAMI iMZALANDI

COOPERATION PROGRAM BETWEEN

THE TURKISH MINISTRY OF JUSTICE AND THE GENERAL
PROSECUTION OF THE RUSSIAN FEDERATION WAS SIGNED

CONFERENCE OF HEADS OF PROSECUTOR'S
OFFICES OF EUROPEAN STATES

KOH®EPEHUAR PYKOBOMWTENEA MPOKYPATYP
ERPOTEACKVX TOCYLAPCTB

Bakan Yardimcaimiz Sayin Yakup MOGUL, Rusya Fe-
derasyonu (RF) Basgsavciliginin davetine istinaden
6-9 Temmuz 2021 tarihlerinde St. Petersburg’da
gerceklestirilen “Avrupa Ulkeleri Bagsavcilari Kon-
feransi”na katiimak zere Rusya Federasyonu’na bir
ziyaret gerceklestirmigtir.

Anilan Konferansin ilk giinl diizenlenen “Ceza Dava-
larinda Kamu Menfaatlerinin Korunmasi ve Bireysel
Haklarin Guvence Altina Alinmasi” bagliklr oturumda,
Bakan Yardimcimiz Sayin Yakup MOGUL tarafindan
“Tlrk Hukukunda Ceza Yargilamasinda Kamu Yara-
rinin Korunmasi ve Bireysel Guvenceler” baslikli bir
sunum yapimistir.

Ayni giin Bakan Yardimcimiz Sayin Yakup MOGUL
baskanligindaki Bakanligimiz heyeti ile RF Bagsavci-
sisayin igor Viktorovic KRASNOV baskanligindaki RF
heyeti arasinda ikili bir gérigme gerceklestirilmistir.
Akabinde de Bakan Yardimcimiz Sayin Yakup MO-
GUL ile RF Bagsavcl Yardimcisi Sayin Peter Petrovich
GORODOV tarafindan “Bakanligimiz ile Rusya Fede-
rasyonu Bagsavciligl Arasinda 2021-2022 Dénemi
Isbirligi Programi” imzalanmistir.

RUSSIA /
SAINT PETERSBURG
6-9 JULY

Upon the invitation of the Prosecutor's General
Office of the Russian Federation (RF), the Deputy
Minister Mr. Yakup MOGUL paid a visit to the Rus-
sian Federationon 6-9july 2021,, for attending the
“Conference of European Countries Prosecutors”
held in St. Petersburg.

In the session titled “Protection of Public Interests and
Safeguarding Individual Rights in Criminal Cases”,
held on the first day of the aforementioned Confer-
ence, a presentation titled “Protection of Public Inter-
est and Individual Guarantees in Criminal Proceed-
ings in Turkish Law” was made by the Deputy Minis-
ter, Mr. Yakup Mogul.

On the same day, a bilateral meeting was held be-
tween the delegation of our Ministry headed by Dep-
uty Minister Mr. Yakup MOGUL and the RF delegation
headed by the RF Chief Prosecutor Mr. Igor Viktoro-
vic KRASNOV. Later on, Deputy Minister Mr. Yakup
MOGUL and the RF Deputy Attorney General Peter
Petrovich GORODOV signed the “Cooperation Pro-
gram for the term 2021 to 2022 between the Turk-
ish Ministry of Justice and the Prosecutor General’s
Office of the Russian Federation”.
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ULUSLARARASI KRIMINAL

POLIS TESKILATI'NIN YAPISI VE TANITIMI

';:;’;L‘L‘;ﬁ’q";l THE STRUCTURE OF AND AN INTRODUCTION TO THE
Rapporteur Judge INTERNATIONAL CRIMINAL POLICE ORGANISATION
1. Giris I Introduction

Uluslararasi Kriminal Polis Tegkilatl (INTERPOL) en
buytk uluslararasi polis teskilatidir. Uluslararasi se-
viyede suclarin 6nlenmesi, bastiriimasi, stiphelilerin
izlenmesi ve yakalanmasi, tutuklanmasi ve iade edilin-
ceye kadar devam eden iglemlerin ytrGttlmesi amaciyla
kurulmustur. interpol’e tiye iilke sayisi gliniimiiz itiba-
riyle 194'tlir. ingilizce, Fransizca, ispanyolca ve Arapca
dilleri teskilatin resmi dilleri olarak kabul edilmistir.

interpol’ii ortaya ¢ikaran diisiincenin temeli 1914 yI-
linda Monako’da 24 farkli devletten polis ve hukukcu-
larin katilimiyla diizenlenen 1. Uluslararas! Kriminal
Polis Kongresi'nde atiimustir. ilk kongrenin ardindan
II. Uluslararas! Kriminal Polis Kongresi, I. Dlinya Sava-
sl sonrasinda Viyana’da 1923 yilinda toplanabilmis-
tir. Kongreye dinyanin dort bir kosesinden temsilciler
katiimistir. Kongrede alinan kararlardan en 6nem-
lisi uluslararasi suclarla mtcadele noktasinda polis
teskilatlari arasinda uluslararas isbirligini artirmak
amaciyla Uluslararasi Kriminal Polis Komisyonu (ICP-
O’nun kurulmasidir. ICPC Genel Kurulu 1956 yilinda
yeni bir tlizlik kabul etmistir. Bu kapsamda, ICPC’nin
adi da Uluslararasi Kriminal Polis Orgiitii (interpol)
olarak degistirilmistir

Ulkemiz interpol’e Mustafa Kemal Atatiirk tarafindan im-
zalanan 08.01.1930 tarihlikararname ile Gye olmustur.

interpol’lin amaglarina bakildiginda Orgiit Tiizii-
gi’niin 2. maddesi interpole iki temel amag yiikle-
mektedir. Bunlar: “insan Haklari Evrensel Bildirge-
si’nin ruhuna uygun bicimde ve farkli Ulkelerdeki
yasal sinirlar icerisinde tim kriminal polis birimleri
arasinda karslliklr olarak mimkdn olan en genis dU-
zeyde yardimlagmay! tesvik ve temin etmek ve adi
suclarin 6nlenmesi ve bastirilmasina etkili bicimde
katkida bulunacak kuruluslar tesis etmek ve bunlari
gelistirmek” seklinde diizenlenmistir.

interpol’in en 6nemli organlari Genel Kurul, icra Ko-
mitesi, Genel Sekreterlik, Milli Merkez Birolari, Dos-
yalarr inceleme Komisyonudur.

Interpol is the biggest international police organisa-
tion. It was established with the purpose of prevent-
ing and suppressing crimes at an international level,
monitoring suspected persons and arresting and de-
taining them, and executing procedures until their
extradition is completed. As of today, the number of
member countries to Interpol is 194. The official lan-
guages of the organisation are English, French, Span-
ish.and Arabic.

The First International Criminal Police Congress,
which wasorganised in 1914 in Monaco with the par-
ticipation of police officials and lawyers from 24 differ-
ent countries, laid the groundwork for the idea which
brought about the establishment of Interpol. After the
first congress, the Second International Criminal Po-
lice Congress was able to be held after the World War
[in 1923 in Vienna. Representatives from all over the
world took part in the congress. The most important
decision taken in the congress was the establishment
of International Criminal Police Commission (ICPC)
for the purpose of improving international coopera-
tion among police organisations in order to combat
international crimes. The General Assembly of the
ICPC adopted a new regulation in 1956. Within this
scope, the name of the ICPC was changed to Interna-
tional Criminal Police Organisation (Interpol).

our country became a member of Interpol with the
decree dated 08.01.1930 which was signed by Mus-
tafa Kemal Atatirk.

WhentheaimsofInterpol are examined, itcan be seen
that the Constitution of the Organisation entrusts
two main duties to Interpol in its Article 2, which are:
“To ensure and promote the widest possible mutual
assistance between all criminal police authorities
within the limits of the laws existing in the different
countries and in the spirit of the Universal Declara-
tion of Human Rights and to establish and develop all
institutions likely to contribute effectively to the pre-
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1.Genel Kurul

interpol Genel Kurulu, tye iilkelerin her birinden ge-
len temsilcilerden olusan en Ust yonetim organidir.
Genel Kurul toplantilari tye Glke delegelerinin katili-
miyla heryil farkli bir Gilkede diizenlenir. Genel Kurul-
da her dlkenin bir oy hakki bulunmaktadir. Kararlar
konulara gore basit cogunluk veya Ucte iki nitelikli
cogunluk esasina gore alinir.

Genel Kurullarda, teskilatin politikasi, kaynaklari, ca-
lisma sistemleri, mali konulari, faaliyetleri ve prog-
ramlari hakkinda onemli kararlar alinir. Genel Kurul
kararlari teskilatin demokratik niteliginin de bir gii-
vencesidir.

Genel Kurullarin amaci, interpol faaliyetlerinin (ye
tlkelerin ihtiyaclarina uygun olmasini saglamaktir.
Heryil giindemde dlinyanin karsi karslya oldugu bas-
lica suc egilimleri ve glivenlik tehditleri de yer alir.
Genel Kurulda, interpolin amaclarina ulagmasi
icin ilke ve tedbirler be-
lirlenir, takip eden yil icin
faaliyet programi ve mali
politika gozden gecirilir
ve onaylanir.
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interpol’un 89'uncu Genel
Kurul toplantisinin  23-
25 Kasim 2021 tarihinde
istanbul’da  gerceklesti-
rilmesi kararlagtiriimistir. Bu, 1955'te Istanbul’da
gerceklestirilen 24°Uncu ve 1996’da Antalya’da ger-
ceklestirilen 65’inci oturumdan sonra tlkemizde ger-
ceklestirilecek 3°incti interpol Genel Kurulu olacaktir.
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11l icra Komitesi

icra Komitesi, Genel Sekreterligin yGnetim ve calis-
malarini ve Genel Kurul kararlarinin uygulanmasini
denetlemekle gorevli yonetim organidir. Genel Kurul
glindemine iliskin calismalar yirGterek, proje ve ¢a-
lisma planlar hazirlamaktadir. Butce konularinda
Genel Sekretere talimat verebilmenin yani sira, mali
dlzenlemelerin uygulanmasini ve mali yila iliskin
degisiklikleri degerlendirebilen komite, borclu ilke-
lere uygulanacak mali yaptirimlar hakkinda kararlar
da almaktadir.

PUNISHMENT

| EGAL JuoG

P LAW e
3 ZcmMEJusncg

GAVEL CONCEPT SYSTE
SCALE ~ AUTHORITY JURY

CRIMINAL%

vention and suppression of ordinary law crimes”.

The mostimportant bodies of Interpol are the General
Assembly, the Executive Committee, the General Sec-
retariat, National Central Bureaus and the Commis-
sion for the Control of Interpol’s Files.

Il. The General Assembly

The General Assembly is Interpol’s supreme govern-
ing body which comprises representatives from each
member state. Meetings of the General Assembly are
organised in a different country every year with the
participation of delegates from the member states. In
the General Assembly, each country has one vote. The
decision-making process is made by either a simple
or two-thirds qualified majority, depending on the
subject matter.

In the General Assembly meetings, important de-
cisions are taken regarding the policy, resources,
working systems, financial matters, activities and
programmes of the organ-
isation. Resolutions of the
General Assembly are also
an assurance of the demo-
cratic characteristics of the
organisation.
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The purpose of the General
Assembly meetings is to
ensure that the activities
of Interpol are in line with the needs of the member
states. Every year, the agenda of the meeting also in-
cludes major crime tendencies and security threats
that the world faces. In the General Assembly, princi-
ples and measures are determined to ensure that In-
terpol reaches its goals, and activity programme and
financial policy for the following year are reviewed
and approved.

It was decided that the 89th General Assembly meet-
ing of Interpol be held on 23-25 November 2021 in
Istanbul. This will be the third Interpol General As-
sembly meeting to be held in our country after the
24th session thatwas held in istanbulin 1955 and the
65th session that was held in Antalya in 1996.
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icra Komitesinin gorevleri arasinda, Genel Sekreter-
lik tarafindan Milli Merkez Burolarinin islemlerinin
ve interpol veri tabanina girilen verilerin veri isleme
kurallarina uygunlugunun denetlenmesi neticesinde
verilen kararlarda itiraz merci olarak ¢alismak da yer
almaktadir. icra Komitesi, yapilan itiraz tizerine kesin
bir karar verebilecegi gibi konuyu Genel Kurula da
tevdi edebilmektedir.

Genel Kurultarafindansecilen 1 bagkan, 3 baskanyar-
dimcisi ve 9 delegeden olusan icra Kurulu dyelerinin
farkli Glkelerden ve bolgelerden secilmesine dikkat
edilmektedir. Bagskan dort yil icin secilirken delegeler
i yil icin secilmektedir. Bu yil istanbul’da yapilacak
interpol Genel Kurul toplantisinda icra Komitesinin
yeni bagkan ve Uyelerinin secilmesi planlanmaktadir.

IV. Genel Sekreterlik

interpol Genel Sekreterligi interpol’iin ulus-
lararasi polis isbirliginin stirdirtlmesi,
idari faaliyetlerin koordine edilmesi
ve Genel Kurul ve icra Komitesi ka-
rarlarinin uygulanmasindan sorum-
lu organdir. Genel Sekreterlik ayni
zamanda tegkilatin glnllk iglerini
yerine getiren birimdir. Bu kapsamda,
yararli olacagl dusinlen yayinlarin ha-
zirlanmasl, Genel Kurul, icra Komitesi ve tes-
kilatin diger organlarinin toplantilarinda sekreterlik
islerinin organize edilmesi ve gerceklestiriimesi, in-
terpol TUz{gl’nlin 3. maddesi kapsamina girmeyen
onemli suclarla mucadelede uluslararasi bir merkez
olmasi gorevleri arasinda yer almaktadir.

interpol Genel Sekreterliginin en dénemli gorevle-
rinden biri de Milli Merkez Biirolarinca interpol veri
tabanina girilen biilten ve diflizyon mesaji gibi ve-
rilerin interpol veri isleme kurallarina uygunlugu-
nu denetlemek ve gerekli olmasi halinde verilerin
interpol veri tabanina girilmesini engellemek veya
girilen verilerin sistemden silinmesini saglamaktir.
Genel Sekreterligin aldigi bu karara kars icra Komi-
tesine itiraz edilebilmektedir. icra Komitesinin nihai

lll. The Executive Committee

The Executive Committee is the governing body in
charge of supervising the execution of the General As-
sembly’s decisions and the administration and work
of the General Secretariat. It carries out work regard-
ing the agenda of the General Assembly and prepares
projects and working plans. The committee, which
can give directions to the Secretary-General on bud-
getary matters as well as evaluating the implemen-
tation of financial regulations and changes regarding
the fiscal year, takes decisions about financial sanc-
tions to be imposed on countries that are in debt.

Among the duties of the Executive Committee is to act
asanobjection authority in the decisions made by the
General Secretariat as a result of the supervision of
the operations of the National Central Offices and the
compliance of the data entered in the Interpol data-
base with the data processing rules. The Execu-
tive Committee, upon a filed objection, can
either render a final decision or submit
the matter to the General Assembly.

The members of the Executive Com-
mittee include 1 president, 3 vice-
presidents and 9 delegates, which are
elected by the General Assembly, and
attention is paid to elect these members
from different countries and regions. While
the president is elected for four years of office, dele-
gates are elected for three years of office. It is planned
to elect the new presidentand members of the Execu-
tive Committee in the General Assembly meeting of
Interpol which will be held in istanbul this year.

IV. The General Secretariat

The General Secretariat of Interpol is the body respon-
sible for the maintenance of Interpol’s international
police cooperation, coordination of administrative
activities and implementation of the decisions of
the general assembly and the executive committee.
In addition, the General Secretariat is also the unit
that runs the day-to-day activities of the organisa-
tion. Within this scope, its duties include preparation
of publications which are deemed useful, organising
secretariat works of meetings of the General Assem-
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bir karar vermemesi halinde ise konu interpol Genel
Kuruluna goturilebilmektedir.

Genel sekreterlik, Genel Sekreter ile interpol’iin mer-
kez teskilatinda gorev yapan teknik ve idari personel-
den olusan yapilanmadir. Genel merkezi Lyon-Fran-
sa’da bulunan birim, 100’den fazla Uye Ulkeden per-
soneli blinyesinde barindirmaktadir. Genel Sekreter-
ligin diinya genelinde 7 adet bolge biirosu (Arjantin,
El Salvador, Fildisi Sahilleri, Kamerun, Kenya, Tayland,
Zimbabve) bulunmaktadir.

V. Dosyalari inceleme Komisyonu (CCF)

Dosyalari inceleme Komisyonu, interpol tarafindan
islenen verilerin interpol kurallariyla uyumlu olma-
sini saglayan bagimsiz bir birimdir. Komisyonun en
6nemli gbrevi interpol bilgi sistemine islenen verilere
erisim ve verilerin dUzeltilmesi veya silinmesi talep-
lerini incelemek ve bunlara iligkin nihai ve
baglayici kararlar almaktir.

interpol Dosyalari inceleme Komisyo-
nuna bireysel basvuru yapilabilme
imkani bulunmaktadir. Bu kapsam-
da, herhangi bir kisi veya kurulus,
kendisiyle alakali olmak zere, in-
terpol bilgi sisteminde iglenen verilere
erisim saglanmasi, verilerin dlizeltilme-
si veya silinmesine iliskin olarak Komisyona
dogrudan talepte bulunma hakkina sahiptir. Bu bas-
vurulara iliskin kararlar Komisyonda salt cogunlukla
alinmaktadir. Komisyonun kararlari nihai olup, in-
terpol ve bagvurucu icin baglayicidir. Dosyalari incele-
me Komisyonunun ilk elden interpol veri tabanindaki
kirmizi bilten basta olmak uzere veriler hakkinda
itiraz Uzerine karar verebilmesi Komisyonun dnemini
ortaya koymaktadir.

Komisyon, Denetim ve Tavsiye Dairesi ve Talep Daire-
si olmak Uzere iki daireden ve Genel Kurul tarafindan
secilen 7 tiyeden olusmaktadir. istanbul’da yapilacak
89'uncu Genel Kurul toplantisinda Komisyona yeni
uyelerin secilmesi 6ngortlmektedir.

VI. Milli Merkez Biirolari (NCBS)

Milli Polis Tegkilatlarinin farkli mevzuat, dil ve yapi-
lanmaya sahip olmalari nedeniyle uluslararasi boyut-

INTERPOL

bly, the Executive Committee and other bodies of the
organisation and realising the meetings, working as
an international centre in the fight against serious
crimes which do not fall under the scope of Article 3 of
Interpol’s Constitution.

One of the most important duties of the General Sec-
retariat is to supervise the compliance of data such as
notices and diffusion messages entered into the In-
terpol database by the National Central Offices with
the Interpol Data Processing Rules and, if necessary,
to prevent the data from being entered into the In-
terpol Database or to ensure that the entered data is
deleted from the system. An objection against such
decisions taken by the General Secretariat can be filed
before the Executive Committee. When the Executive
Committee does not render a final decision, the issue
can be submitted to Interpol’s General Assembly.

The General Secretariat is the body com-
prising the Secretary-General and
technical and administrative staff as-
signed to the central organisation of
Interpol. Its headquarters is located
in Lyon, France and it brings togeth-
er staff from more than 100 member
countries. There are 7 regional bu-
reaus of the General Secretariat around
the world (Argentina, El Salvador, Cote d’Ivoire,
Cameroon, Kenya, Thailand, Zimbabwe).

V. The Commission for the Control of Interpol’s Files
(CCF)

The Commission for the Control of Interpol’s Files
(CCR)is an independent unit that ensures that data
processed by Interpol is in line with the rules of Inter-
pol. The most important duty of the commission is to
examine the requests of accessing the data processed
in Interpol’s information system and correction or
deletion of data and is to take final and binding deci-
sions regarding these requests.

It is possible to lodge an individual application to the
commission for the Control of Interpol’s Files. Within
this scope, any person or institution has the right to
make a direct request to the Commission demanding
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lusugve suclularin takibinde karsilikli yardimlagmayi
saglamak amaciyla her iiye ilkede interpol Milli Mer-
kez Biirolari kurulmustur. interpol Tiizigl geregince
her tlke, Milli Merkez Blrosu olarak hizmet verecek
olan bir birimi tayin etmek zorundadr. Tirkiye'de in-
terpol hizmetleri, icisleri Bakanhigina bagli Emniyet
Genel Midiirligi biinyesindeki interpol-Europol Dai-
re Bagkanhgi tarafindan yiritilmektedir.

Milli Merkez Biirolari interpol’in isleyisi icin hayati
oneme sahip organlardir. Birolarin en dnemli gore-
vi, kendi Ulkelerindeki su¢ veya suclularin sorustu-
rulmasina yardimcr olmak amaciyla diger (lkelerin
burolarindan ihtiya¢ duyulan bilgileri temin etmek ve
bagka bir tlkeye yardimci olmak amaciyla sug verile-
rini ve istihbaratini paylagmaktir.

Milli Merkez Birolari, kendi ulusal yasalarina uygun
olarak, interpol’iin kiiresel veri tabanlarina suclulara
iliskin verileriyle katkida bulunmaktadir. Bu katk, tl-
kelerin suclara iligkin egilimi belirlemesine, bir sucu
onlemesine veya bir sucluyu tutuklamasina olanak
saglamaktadir. Bunun en dnemli 6rnegini tim dlke-
lerdeki polisleri aranan kisilere karsi uyaran Kirmizi
BUltenler olugturmaktadir.

VIL. interpol Tarafindan Cikarilan Biiltenler

interpol Bilteni veya Uluslararasi Biilten, interpol ta-
rafindan dye Ulke polis tegkilatlariarasinda sucla ilgili
hassas bilgilerin paylasimina izin veren uluslararasi
isbirligi talep ve uyarilaridir. interpol tarafindan ¢i-
kartlan biltenler yaygin olarak bilinenin aksine yal-
nizca Kirmizi Biiltenlerden ibaret degildir. interpol’e
uye Glkelerden gelen talep lzerine, Sari, Mavi, Siyah,
Yesil, Turuncu ve Mor renk kodlariyla anilan biltenler

that the data processed in the information system of
Interpol be accessed, corrected or deleted, provided
that the data relates to the person or institution in
question. Decisions regarding these applications are
taken with the absolute majority in the Commis-
sion. The decisions of the Commission are final and
binding for Interpol and the applicant. The fact that
the Commission for the Control of Interpol’s Files
can make first-hand decisions on data found in the
database of Interpol, prominently the Red Notices,
upon objections demonstrates the importance of the
commission.

The Commission is made up of two chambers, which
are the Supervisory and Advisory Chamber and the
Requests Chamber, and it comprises 7 members
elected by the General Assembly. It is envisaged that
new members to the Commission will be elected in
the 89th meeting of the General Assembly that will be
held in istanbul.

VI. National Central Bureaus (NCBS)

Since National Police Organisations have different
legislation, language and structures, Interpol Na-
tional Central Bureaus are established in every mem-
ber state in order to ensure mutual assistance in the
follow-up of crimes and criminals at an international
level. In accordance with the Constitution of Interpol,
every member state must appoint a unit which will
serve asaNational Central Bureau. Interpol servicesin
Turkey are conducted by the Department of Interpol-
Europol under the Directorate-General of Security of
the Ministry of Interior.

National Central Bureaus are vital for the functioning
of Interpol. The most important duty of the bureaus is
to obtain the necessary information from the bureaus
of other countries in order to assist the investigation
of crimes and criminals in their own countries and to
share criminal data and intelligence in order to assist
another country.

National Central Bureaus make a contribution to the
global databases of Interpol with their data on crimi-
nals, in line with the domestic law. This contribution
enables countries to determine the tendencies of
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de yayimlamaktadir. Bahsi gecen biltenlerin diginda,
Birlesmis Milletler Guvenlik Konseyi Ozel Biiltenleri
de ¢ikarilabilmektedir. BUltenler, tye Ulkelerin ulusal
blrolariveya uluslararasi mahkemenin talebi tizerine
Genel Sekreterlik tarafindan yayimlanir ve tim dye
ulkelerin kullanimina sunulur.

Kirmizi Bilten, dlkelerin adli makamlarinca veya
uluslararasi mahkemelerce cikarilan yakalama em-
rine istinaden aranan sipheli, sanik veya hikim-
[intn iadesi, teslimi veya benzer bir hukuki islemin
tesisi amaciyla, interpol’e Giye iilkelerde yakalanmasi
ve tutuklanmasi icin yayimlanan bilteni ifade eder.
Turuncu Biiltenler, kamu giivenligine yonelik ciddi ve
yakin tehdit iceren olay, kisi, nesne ve siire¢ hakkin-
da uyarici mahiyetlidir. egil BUltenler, sug isleyen ve
tekrar suc islemeye egilimli sahislarla ilgili uyarici ve
istihbari mahiyetli bilgiler icermektedir. Mor Bllten,
sucun islenme sekli (modus operandi), araglari ve fa-
iller tarafindan kullanilan 6zel ydontemler konusunda
bilgilendirme saglar. Sari Biilten, kimligi belirlene-
meyen kayip sahislarin yerinin bulunmasina yardim-
¢l olmak amacl dizenlenmektedir. Mavi Bllten, suca
iliskin olarak bir kiginin kimligi, bulundugu yer veya
faaliyetlerine iliskin ek bilgilerin toplanmasi amagli
dizenlenmektedir. Son olarak Siyah Biilten ise kim-
ligi belirlenemeyen cesetlerin kimliklerinin tespiti
amaciyla yayimlanmaktadir. interpol biltenleri, iiye
ulkelerin sinir asan suclarla etkin sekilde micadele
etmesi ve Uye Ulkeler arasindaki bilgi paylagiminda
onemli biriglevi yerine getirmektedir.

crimes, prevent a specific crime or to arrest a criminal.
The most important example for this is Red Notices
which alert police officers in all countries regarding
people who are sought.

VII. Notices Issued by Interpol

Interpol Notices are international cooperation re-
quests and alerts that allow the sharing of sensitive
crime-related information among member state po-
lice departments by Interpol. Notices issued by Inter-
pol do not only include Red Notices, as widely known.
Yellow, Blue, Black, Green, Orange and Purple co-
loured notices are also published upon the requests
received by the member states of Interpol. Apart from
these notices, United Nations Security Council Special
Notices can also be issued. Notices are published by
the General Secretariat at the request of a member
states’National Central Bureau orinternational courts
and are made available to all our member countries.

Red Notices are notices published by Interpol to arrest
and detain sought suspects, accused persons or con-
victs within the member states in order to extradite,
surrender or execute a similar legal procedure based
onan arrest warrantissued by the judicial authorities
of the countries or international courts. Orange No-
tices are alerts for incidents, persons, objects and pro-
cesses which involve serious and imminent threats to
public safety. Green Notices include warnings and in-
telligence regarding persons who commit crimes and
tend to commit crimes repetitively. Purple Notices
provide information regarding the modus operandi
of a crime, its means and special methods adopted by
the perpetrators. Yellow Notices are drawn up in order
to assist in locating missing persons who cannot be
identified. Blue Notices are drawn up in order to ob-
tain additional information regarding the identity of a
person, his/her whereabouts or activities regarding a
crime. Finally, Black Notices are published in order to
identify the unidentified bodies. Interpol notices carry
outan important function in assisting member states
to effectively fight against transnational crimes and
in ensuring information sharing among the member
states.
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CEZAi KONULARDA ULUSLARARASI ADLI i$ BiRLIGININ GELISTIRILMESI
PROJESI BIRINCI YURUTME KURULU TOPLANTISI YAPILDI

THE FIRST EXECUTIVE BOARD MEETING OF THE PROJECT ON THE
IMPROVEMENT OF INTERNATIONAL JUDICIAL COOPERATION IN

CRIMINAL MATTERS WAS HELD

Avrupa Birligi destegiyle Bakanligimiz ve Avrupa
Konseyi ile ylrGtilen “Turkiye’de Cezal Konularda
Uluslararasi Adli is Birliginin Gelistirilmesi Projesi’nin
13 Temmuz 2021 tarihinde “Birinci Yurttme Kurulu
Toplantisi” yapiimistir.

Genel Mldriim{iz Sayin Kasim CICEK ile Avrupa Kon-
seyi Ankara Program Ofisi Bag-
kani Sayin Cristian URSE’nin
acilis  konusmalarini  yaptigl
toplantida, Turkiye’de adliisbir-
liginin gelistirilmesi amaciyla
yurGttlen projenin baslangi¢ |
asamasinda yapilan calismalar "
elealinmig, birsonrakiagamada
gerceklestirilecek faaliyet Gne-
rileri ve takvimine iligkin sunumlar yapiimigtir.

3 yil siirmesi 6ngorllen proje ile cezai konularda
uluslararasi adli i birligi kapasitesinin gelistirilmesi
ve bu alanda diinya capindakiiyi uygulama érnekleri-
nin Ulkemize kazandiriimasi hedeflenmektedir.

The “First Executive Board Meeting” of the Project
“Development of International judicial Cooperation in
Criminal Matters in Turkey”, carried out by the Minis-
try and the Council of Europe, with the support of the
European Union, was held on 13 July 2021.

At the meeting, where the General Director Mr. Kasim
CICEK and the Head of the Anka-
ra Program Office of the Coun-
cil of Europe, Mr. Cristian URSE,
made the opening speeches, the
works carried out at the initial
phase of the project, carried out
with the purpose of developing
judicial cooperation in Turkey,
were discussed, and presenta-
tions were made on the activity proposals and their
calendar to be carried out in the next phase.

The project, which is expected to last for 3 years,aims to
develop the capacity of international judicial coopera-
tion in criminal matters and to acquire for our country
examples of worldwide good practices in this field.
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SRi LANKA BUYUKELGCISININ BAKANLIGIMIZI ZIYARETI
THE VISIT OF THE AMBASSADOR OF SRI LANKA TO OUR MINISTRY

Sri Lanka’nin Ankara Bi-
yukelcisi Sayin Mohamed
Rizvi HASSEN, 4 Agustos
2021 tarihinde Bakan
Yardimcimiz Sayin Yakup
MOGUL'U ziyaret etmistir.

Nezaket ziyareti kapsa-
minda gerceklesen go-
rigmede, iki ulke ara-
sindaki dostane iligkile- |
re vurgu yapimis ve is
birliginin  gelistiriimesi
konusunda genel olarak
yapilabilecek caligmalar
uzerinde durulmustur.

Sri Lanka’s Ambassador to
Ankara, Mr. Mohamed Rizvi
HASSEN, visited the Deputy
Minister, Mr. Yakup MOGUL,
on4 August 2021.

During the meeting,
which took place within
the scope of the courtesy
PRI Visit, the friendly relations

f between the two coun-
' tries  were emphasized
and possible works to be
i done in general for the
development of coopera-
tion were discussed.

BIRLESIK KRALLIK'IN ANKARA BUYUKELGISININ ZiYARETI
VISIT OF THE AMBASSADOR OF THE UNITED KINGDOM TO ANKARA

Birlegik Krallik’in Ankara Buyukelgisi Sayin Domini-
ck CHILCOTT 24 Haziran 2021 tarihinde Genel Mi-
dlirlim{z Sayin Kasim CICEK’i ziyaret etmistir.

GOrtugmede ikili iligkiler, Ulkeler arasi adli yardim-
lagma ile cesitli adli konular ele alinmig olup adli is
birligi konularinda karsilikl fikir aligverisinde bu-
lunulmus ve ikili iliskilerin gelistirilmesi hususu
degerlendirilmistir.

The British Ambassador to Ankara, Sir Dominick CHIL-
COTT, visited the Director General Mr. Kasim CICEK on
24 June 2021.

During the meeting, bilateral relations, legal assis-
tance between the countries, and various legal issues
were discussed. Opinions were exchanged on the ju-
dicial cooperation and the development of bilateral
relations was evaluated.

INTERNATIONAL LAW BULLETIN

[ 29




SINIRASAN ORGUTLU SUGLARA KARSI BM SOZLESMESI
VE SOZLESME KAPSAMINDA SUGLULARIN IADESI

Nevzat 0ZMEN UNITED NATIONS CONVENTION AGAINST TRANSNATIONAL
Tetkik Hakimi ORGANIZED CRIMES AND EXTRADITION WITHIN THE
Rapporteur Judge SCOPE OF THE CONVENTION
1. Giris LIntroduction

GUnUmuzde teknolojik gelismeler, toplumlarin bir-
birleriyle olan sosyal, kiiltlirel ve ekonomik anlam-
daki iligkilerinin eskiye nazaran daha da artmasina
sebep olmustur. Bu iliskilerin artmasinin tabii sonu-
cuolarak iglenen suclarin, sadece sucun islenmis ol-
dugu ilkede degil; bircok farkli tilkede etkilerinin ol-
dugu gorilmektedir. Bu anlamda bir tlkede islenen
ve bagka Ulkelerde de sonuclar doguran ya da birden
fazla Ulkeyi kapsayan suclarla, bir bagka ifadeyle
sinirasan suclarla miicadelede diger devletlerin is
birligine ihtiya¢ duyulmaktadir. Bu dogrultuda, or-
gltlu suclarailigkin ilk uluslararast dizenleme olma
niteligi taglyan “Siniragan Orgitll Suclara Karsi Bir-
lesmig Milletler Sozlesmesi” 15 Kasim 2000°de Bir-
lesmis Milletler (BM) Genel Kurulunda kabul edilmis,
12-15 Aralik 2000 tarihinde ise imzaya acilmistir.
Tlrkiye'nin de taraf oldugu bu Sozlesme Ulkemizde
30 Ocak 2003 tarih ve 4800 sayili kanun ile yirdrli-
ge girmistir. Anilan sozlesme Palermo’daimzalandi-
glicin,“Palermo Sozlesmesi” olarak da aniimaktadir.

Il. Amag ve Kapsam

Sozlesmenin amaci, siniragan orgutlu suclarin énlen-
mesi ve bu suclarla daha etkin bir sekilde mucadele
edilebilmesi icin is birliginin gelistiriimesidir. islenen
bir sucun Sozlesme kapsaminda degerlendirilebilme-
si‘icin Sozlesmenin 5, 6, 8 ve 23 tinci maddelerinde
belirtilen; orgttli bir su¢ grubuna katiima, sug gelir-
lerinin aklanmasi, yolsuzluk ve adaletin engellenmesi
suclarindan biri olmasi gerekmektedir. Boylelikle bu
suclarin dnlenmesi, sorusturulmasi ve kovusturul-
masi mimkin olmaktadir.

OrgUtld bir su¢ grubu tarafindan gerceklestirilen ve
sinirasan nitelikte olan agir suclar da Sézlesme kap-
saminda degerlendirilmektedir. Sozlesmenin 2 nci
maddesine gore, orgitll suc grubu “Dogrudan veya
dolayli olarak mali veya diger bir maddi cikar elde
etmek amaclyla belli bir stireden beri var olan ve bu
Sozlesmede belirtilen bir veya daha fazla agir sug veya
yasadisi eylemi gerceklestirmek amaciyla birlikte ha-

Technological developments in today’s world have led
to the increase in social, cultural and economic rela-
tions between societies compared to past. As a natu-
ral result of the increase in these relations, it is seen
that committed crimes have influences not justin the
countrywherethe crime iscommitted butalso in vari-
ous other countries as well. In this regard, cooperation
of other countries is needed in the fight against the
crimes which are committed in a country but bearing
results in other countries or involving multiple coun-
tries, in other words; in the fight against transnation-
al crimes. In line with this, “United Nations Conven-
tion against Transnational Organized Crimes” which
is significant for being the first international regula-
tion on organized crimes, was adopted in the United
Nations General Assembly on 15 November 2000 and
opened for signature on 12-15 December 2000. Tur-
key is also a party to this Convention which was en-
forced in our country on 30 January 2003 by the Law
N0.4800. As the mentioned Convention was signed in
Palermoitis also recalled as “Palermo Convention”.

Il. Aim and Scope

The aim of the Convention is to suppress the trans-
national organized crimes and to improve the coop-
eration in order to fight against such crimesin a more
efficient manner. In order for a committed offense to
be considered within the scope of the Convention, the
action must be defined as one of the offenses of; par-
ticipation inanorganized criminal group, laundering of
proceeds of crime, corruption and obstruction of justice
which are prescribed under the articles 5,6, 8 and 23 of
the Convention. Therefore, it becomes possible to sup-
press, investigate and prosecute such offenses.

Heavy crimes committed by an organizational crimi-
nal group and having transnational nature are con-
sidered within the scope of the Convention. According
to the article 2 of the Convention, “organized criminal
group shall mean a structured group of three or more

N
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reket eden, (i veya daha fazla kisiden olusan yapilan-
mig bir grup” olarak tanimlanmistir.

Anilan maddede devamla agir sug “Ust siniri dort yil
veya daha agir hiirriyeti kisitlayici bir cezayi gerekti-
ren bir sucu olusturan davranislar” olarak ifade edil-
mistir. Ayrica bir sugun sinirasan nitelikte olabilmesi
icin; birden fazla devlette islenmesi veya tek bir dev-
lette islenmekle, hazirlanma, planlama, idare veya
kontrolGndn énemli bir kisminin baska bir devlette
gerceklesmesi gerekmektedir. Yine sucun tek bir dev-
lette islenmekle, birden fazla devlette suc tegkil eden
faaliyetlerde bulunan orgUtll bir su¢ grubunun suca
karistigl durumlar ile tek bir devlette islenmesine
karsin sucun bagka bir devlette de onemli etkilerinin
olmasl, sucun sinirasan nitelikte oldugunu goster-
mektedir.

Bu kapsamda bir sucun Sinirasan Orgltld Suclara
Karg! Birlesmis Milletler
Sozlesmesi kapsaminda
degerlendirilebilmesi
icin, Sozlesmede belirti-
len suclardan olmasi ya
da orgtli bir suc grubu
tarafindan  gercekles-
tirilen ve siniragan ni-
telikte olan agir bir sug
olmasl gerekmektedir.

Il Sézlesme Kapsaminda Suglularin iadesi

Sozlesmenin 16 nci maddesinde sinirasan orgutl
suclara iligkin suclularin iadesi miessesesinin uygu-
lanabilirligine iliskin kapsam belirlenmistir. Suclula-
rin iadesi kurumu, uluslararasi anlamda en eski, sug
ve suclulukla micadele agisindan ise kabul edilen en
etkin adliyardimlagma turlerinden birisidir.

Bilindigi tizere suclularin iadesi kurumunun igletile-
bilmesi i¢in olumlu ve olumsuz sartlarin olusumuna
ihtiyac vardir: iadeye iliskin anlasmanin bulunmasi,
iadenin talep edilmig olmasl, su¢ tegkil eden bir fiilin
olmasl, bu fiilin her iki devlet yasasina gore sug teskil
etmesi ve takip edilebilir olmasi ile sucun iadeyi el-
verigli olmasi, iade talebinin kabullne iliskin olumlu
sartlar olarak ifade edilmektedir. iadeye konu sucu
yargilama yetkisinin talepte bulunan devlette bulun-
mamasl, talebe konu sucun askeri, siyasi veya mali

Birlegsmis Milletler

Ekonomik, Sosyal ve Kiiltiirel Haklar
Uluslararasi Sozlesmesi

persons, existing for a period of time and acting in
concert with the aim of committing one or more seri-
ous crimes or offences established in accordance with
this Convention, in order to obtain, directly or indi-
rectly, a financial or other material benefit”.

It is also stated in continuance of the mentioned ar-
ticle that “Serious crime shall mean conduct consti-
tuting an offence punishable by a maximum depri-
vation of liberty of at least four years or a more seri-
ous penalty”. In addition, in order for a crime to have
transnational nature it is necessary that such crime
be committed in more than one state or it should be
committed in one state but a significant part of it its
preparation, planning, management or control phase
should be conducted in another state. Furthermore, in
the cases where the crime is committed in one state
yetitinvolves anorganizational criminal group which
commit activities in
multiple states or where
the crime is committed
in one state yet it has
significant  influences
in another state shows
thatthe crime has trans-
national nature.

Within this scope, in or-
derfora crime to be con-
sidered within the scope of the United Nations Con-
vention against Transnational Organized Crimes, it is
necessary that it should be one of crimes prescribed
in the Convention or be a heavy crime which is com-
mitted by an organizational criminal group or having
transnational nature.

llI. Extradition within the scope of the Convention

Article 16 of the Convention establishes the scope
with regard to the applicability of extradition for the
transnational organized crimes. Extradition is a type
of legal assistance earliest in international terms and
accepted as the most effective in terms of fighting
crime and criminality.

As it is known, constitution of positive and nega-
tive conditions is required for the functioning of ex-
tradition. Positive conditions for an extradition can
be mentioned if there is an agreement on extradi-
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nitelikte bir suc olmasi, suca iligkin yaptirimin 6lim
cezasl olmasi veya iade talebine konu kiginin talepte
bulunulan Glkenin vatandasl olmasi durumunda ise
iade isteminin reddine imkan saglayan olumsuz sart-
larin bulundugu kabul edilmektedir.

Genel mahiyeti itibariyle iade hukukunun genel ku-
rallari cercevesinde yer alan olumlu ve olumsuz sart-
larin Sozlesmenin 16 nci maddesinde diizenlendigi
gorilmektedir.

ladeye konu sucun Sozlesmede yer alan suclardan ya
da orgutli bir su¢ grubu tarafindan gerceklestirilen ve
sinirasan nitelikteki agir suclardan olmasi ve soz ko-
nusu sucun her iki Glke yasalarinca cezalandirilabilir
nitelikte olmasi gerekmektedir. Sayet iade talebinde,
bazilari Sozlesme kapsaminda degerlendirilemeye-
cek nitelikte birden fazla su¢ olmasi durumunda da
talepte bulunulan devlet istemi kabul edebilecektir.
Suclularin iadesi, iade icin asgari cezanin gerekliligi-
ne iligkin kosullar ve talepte bulunulan devletin iade-
nin reddini dayandirabilecegi nedenler dahil, talepte
bulunulan devletin i¢c hukukunca veya yurdrlikteki
iade anlagmalarinca belirlenmis kosullara tabi ola-
caktir. Taraf devletler, kendi i¢ hukuklarina bagli kal-
mak kaydiyla, iade islemlerini hizlandirmak ve bu
maddenin uygulandigi herhangi bir sucla ilgili delil
sunma gerekliliklerini basitlestirmek icin caba goste-
receklerdir. Talepte bulunulan devlet, kendi i¢ hukuk
hikimlerine ve taraf oldugu suclularin iadesi anlas-
malarina bagl kalmak kaydiyla, durumun gerekli ve
acil olduguna kanaat getirmesi halinde ve talepte bu-
lunan devletin istemi Uzerine, iadesi istenen ve ken-
di Ulkesinde bulunan bir kisiyi gozaltina alacak veya
kisinin iade islemleri sirasinda hazir bulunmasini te-
minen uygun diger dnlemleri alacaktir. Sug isnat edi-
len bir kisi tlkesinde bulunan bir devlet, bu maddenin
uygulandigi suclarda, bu kisiyi sirf kendi vatandasi

tion, if the request for extradition has been made, if
a criminal action has been committed, if this action
is accepted as a crime according to the laws of both
states and trackable and if the crime is convenient
for extradition. It becomes necessary to accept that
negative conditions leading to the refusal of extradi-
tion request do exist if; the requesting state lacks the
jurisdiction to try the offense subjected to extradition,
the offense has political, military and financial nature,
the sanction regarding the offense is punishable with
the death penalty or the person subjected to extradi-
tion request is found to be the citizen of the requested
state.

Ingeneral terms, itis seen that the positive and nega-
tive conditions set within the framework of the gen-
eral rules of the extradition law are regulated under
the article 16 of the Convention.

The offense subject to extradition must be one of the
crimes included in the Convention or a serious trans-
national crime committed by an organized criminal
group and the offense in question must be punish-
able by the laws of both countries. In the event that
the extradition request is related to multiple offenses
some of which cannot be evaluated within the scope
of the Convention, the requested state shall be able
to accept the request. Extradition shall be subject
to conditions established by the domestic law of the
requested State or by applicable extradition treaties,
including the requirements for the minimum penalty
forextradition and the grounds on which the request-
ed State may base its refusal of extradition. Party
States, subject to their domestic law, shall endeavor
to expedite extradition proceedings and to simplify
the requirements for presenting evidence in respect of
any offense to which this article applies. Subject to the
provisions of its domestic law and extradition treaties
to which the requested State is a party, if it considers
the situation to be necessary and urgent, and at the
request of the requesting State, it shall detain a per-
son whose extradition is sought and who is in its own
country, oritshall take other appropriate measures to
ensure that the person is present during extradition
proceedings. If a state hosts in its territory of a person
charged with a crime does not extradite the person
in the offenses to which this article applies solely on
the grounds that s/he is its own national, it shall, at
the request of the requesting state, promptly report
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oldugu gerekcesiyle iade etmez ise, iade isteyen dev-
letin istegi Gizerine, vakit gecirmeksizin, kovusturma
amaciyla olayr kendi yetkili makamlarina iletecektir.
Bu maddenin uygulandigi suclarla baglantil olarak,
hakkinda yargi islemleri yrGtilen herhangi bir kisi-
ye, davanin bitiin safhalarinda, btin haklarinin ve
kisinin Ulkesinde bulundugu devletin hi¢ hukukunca
saglanan giivencelerin kullaniimasi da dahil olmak
tizere, adil muamele garantisi verilecektir. Eger ta-
lepte bulunulan devlet, talebin, bir kisiyi cinsiyeti, irki,
dini, vatandasligl, etnik kokeni veya siyasi gorsleri
nedeniyle yargilamak veya cezalandirmak icin yapil-
digina veya bu nedenlerden herhangi biri bakimin-
dan, talebe uymanin anilan kisinin durumuna halel
getirecegine inanmak icin ciddi nedenlerin varligina
kanaat getirirse, bu Sozlesmedeki hicbir hikim ia-
deye iliskin bir zorunluluk getirdigi seklinde yorum-
lanmayacaktir. Taraf devletler, iadenin saglanmasi
veya etkinliginin arttiriimasi icin, ikili veya cok tarafli
anlagmalar veya dtizenlemeler yapmak icin ¢caba har-
cayacaklardir.

GOrlildligi (zere s6z konusu hiikiimler iade huku-
kunun genel prensiplerine paralel olarak diizenlen-
migtir. Bu dizenlemelerin yani sira siniragan orgutlu
suclarla miicadelede etkinligin artiriimasi ve iade ku-
rumunun mimkin oldugunca daha fazla isletilebil-
mesine imkan saglamak adina bazi diizenlemeler de
mevcuttur.

Suclularin iadesi kurumunun uygulanabilmesi icin
aranan ancak zaruri olmayan olumlu sartlardan biri
de iki devlet arasinda suclularin iadesine dair bir an-
lasmanin bulunmasidir. Bu dogrultuda “Sinirasan
OrgUtld Suclara Karsl Birlesmig Milletler S6zlesmesi”
taraf olan devletler agisindan, suclularin iadesi icin
yasal dayanak olarak kabul edilebilecektir. Ayrica bu
suclar, taraf devletler arasinda akdedilecek her iade

the case to its competent authorities for prosecution.
Any person against whom proceedings are broughtin
connection with the offenses to which this article ap-
plies shall be guaranteed fair treatment at all stages
of the case, including the exercise of all his rights and
guarantees provided by the domestic law of the state
inwhichthe person resides. If the requested State has
reason to believe thatthe requestis madeto prosecute
or punish a person for his sex, race, religion, national-
ity, ethnic origin or political views, or that, for any of
these reasons, or complying with the request would
prejudice that person’s situation, then no provision in
this Convention shall be interpreted to imply an ob-
ligation on extradition. State Parties shall endeavor
to conclude bilateral or multilateral agreements or
arrangements to ensure extradition or to increase its
effectiveness.

As can be seen, these provisions in question are ar-
ranged in parallel with the general principles of ex-
tradition law. In addition to these regulations, there
are also some regulations in order to increase the ef-
fectiveness of the fight against transnational orga-
nized crime and to enable the extradition to function
as much as possible.

One of the required but not essential positive condi-
tions for the implementation of extradition is the
presence of an agreement on extradition between
two states. In this respect, the “United Nations Con-
vention against Transnational Organized Crime” can
be accepted as a legal basis for extradition for the
states that are party to it. In addition, it is possible
to allow the extradition of a perpetrator by including
these crimes in every extradition treaty to be conclud-
ed between the parties.

A state party that makes the implementation of ex-
tradition conditional on the presence of a treaty may,
in the face of an extradition request from another
State with which it has not concluded, may accept this
convention as a sufficient legal basis for extradition in
offenses to which this article applies. States that will
not accept the Convention as a legal basis shall notify
the Secretary General of the United Nations about this
during the submission of their instruments of ratifi-
cation, acceptance, approval or accession to the Con-
vention.

State parties that do not make extradition condition-
al on the presence of a treaty shall consider offenses
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anlagmasina da dahil edilerek, failin iade edilebilme-
sine imkan saglanmasi mimkindiir.

Suclularin iadesini bir anlagmanin bulunmasi kosu-
luna dayandiran bir taraf devlet, anlagma akdetme-
mis oldugu diger bir devletten alabilecegi bir iade
talebi karsisinda, bu maddenin uygulandigi suclarda,
bu Sozlesmeyi suclularin iadesine iliskin yeterli bir
yasal zemin olarak kabul edebilecektir. Sozlesmeyi
yasal zemin olarak kabul etmeyecek devletlerise, soz-
lesmeye iligkin onaylama, kabul, uygun bulma veya
katilim belgelerinin tevdii sirasinda bu hususu Birles-
mig Milletler Genel Sekreterine bildireceklerdir.

Suclularin iadesini bir anlagmanin bulunmasi kosu-
luna dayandirmayan taraf devletler, bu maddenin uy-
gulandigi suclari, kendi aralarinda faili iade edilebilir
suclarolarak kabul edeceklerdir.

Suclularin iadesi kurumunun isletilebilmesi sire-
cinde olumsuz sartlar arasinda yer alan hususlardan
biri, iade talebine konu sucun mali su¢ olmasidir. Mali
suctaraf devletlerarasinda bulunan iade anlagmasin-
da hususi olarak dizenlenmis ve iadeye engel suglar
arasinda belirlenmig ise iadeye engeldir. Ancak Sini-
ragan Orgtli Suclara Kargl Birlesmis Milletler Soz-
lesmesi’nin iadeye iligkin hususlarr diizenleyen 16 nci
maddesinde; iade talebine konu sucun, mali konulari
icerdigi gerekcesiyle taraf devletler tarafindan redde-
dilemeyecegi hususu diizenlenmistir. Bu durumda,
Sozlesmeye taraf devletlerin mali suca iliskin diizen-
lemeyi yasal zemin olarak kabul edip etmeyeceklerini
BM Genel Sekreterligi’ne bildirmeleri gerekecektir.

IV. Sonug

Siniragan Orglitli Suclara Kargl Birlegsmis Milletler
Sozlesmesi, sinirasan orgltll suclarin onlenmesi ve
bu suclarla daha etkin bir sekilde mucadele edilebil-
mesiicin is birliginin gelistirilmesine katkida bulun-
maktadir. Bununyanisiraanilan sézlesme, suclularin
iadesi kurumunun etkin bir sekilde uygulanabilmesi
icin Sozlesmeye taraf olan devletlerin daha 6nce ara-
larinda imzalamis olduklarr iadeye iligkin anlagma-
larda yer almasa dahi bazi suclar ydniinden iade mii-
essesesinin isletilebilmesine olanak saglamaktadir.
BOylelikle temel amaci suclularin cezasiz kalmasinin
onlenmesi olan suclularin iadesi kurumu daha etkin
bir sekilde uygulanabilecektir.

to which this article applies as extraditable offenses
among themselves.

Suclularin iadesi kurumunun igletilebilmesi sire-
cinde olumsuz sartlar arasinda yer alan hususlardan
biri, iade talebine konu sucun mali su¢ olmasidir.
Mali suc taraf devletlerarasinda bulunan iade
anlagmasinda hususi olarak dlzenlenmis ve iadeye
engel suclar arasinda belirlenmis ise iadeye engeldir.
Ancak Siniragan OrgUtlu Suglara Kargl Birlesmig Mil-
letler SG6zlesmesi’nin iadeye iliskin hususlari diizen-
leyen 16 nci maddesinde; iade talebine konu sucun,
mali konular icerdigi gerekcesiyle taraf devletler
tarafindanreddedilemeyecegihususudizenlenmistir.
Bu durumda, Sozlesmeye taraf devletlerin mali suca
iligkin dizenlemeyi yasal zemin olarak kabul edip et-
meyeceklerini BM Genel Sekreterligi'ne bildirmeleri
gerekecektir.

Another issue that is expressed among the negative
conditions during the extradition process is the of-
fense subject to extradition being a financial crime.
If the financial crime has been specifically regulated
in the extradition agreement between the states and
determined as one of the crimes to be refused on an
extradition request, then it shall stand as a drawback
before the extradition. However, the Article 16 of the
United Nations Convention against Transnational
organized Crime which regulates the issues related
to extradition prescribes that the states parties can-
not be refused on the grounds that the crime subject
to extradition includes financial matters. In this case,
it shall be necessary for the states that are party to
the Convention to inform the UN Secretariat General
whether they will accept the regulation on financial
crime as a legal basis.

IV. Result

The United Nations Convention against Transnational
Organized Crime makes contribution to the develop-
ment of cooperation in order to prevent transnational
organized crime and to combat these crimes more
effectively. In addition, in order to effectively imple-
mentthe extradition, the aforementioned Convention
enables the operation of extradition for some crimes,
evenifitis notincludedinthe extradition agreements
signed by the states party to the Convention before-
hand. Thus, it shall be possible to implement extradi-
tion, whose main purpose is to prevent impunity, in a
more effective manner.
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BIRLESIK KRALLIK

BUYUKELCILIGIi iRTIBAT SAVCISININ ZiYARETI
THE VISIT OF THE LIAISON PROSECUTOR
OF THE UNITED KINGDOM EMBASSY

Birlesik Krallik Buytikelciligi irtibat Savcisi Holly

SCOTTMASON 1 Temmuz 2021 tarihinde Genel Mi-
dirliglimiize resmi bir ziyaret gerceklestirmistir.
Ziyarette, Ulkemiz ile Birlesik Krallik arasindaki mev-
cut iligkilerin 6nemine vurgu yapilarak adli is birligi
konularr ele alinmig ve mevcut iliskinin daha da ge-
ligtirilmesi hususunda gorus birligine variimigstir.

The British Embassy Liaison Prosecutor Holly SCOTT
MASON paid an official visit to the Directorate General
on 1july 2021.

During the visit, issues of judicial cooperation were
discussed, emphasizing the importance of the exist-
ing relations between our country and the United
Kingdom. and a consensus was reached on the further
development of the existing relationship.

ISRAIL ADALET BAKANLIGI iLE CEVRIMICi TOPLANTI YAPILDI
ONLINE MEETING WITH THE ISRAEL MINISTRY OF JUSTICE

Bakanhgimiz ile Israil
Adalet Bakanligi yetkili-
leri arasinda, hiikimlule-
rin nakli konusunda bilgi
aligverisinde  bulunmak =g

amaciyla, 2 Agustos 2021
tarininde  video-konfe-
rans yontemiyle bir Top-
lanti gerceklestirilmigtir. -

Genel Midir Yardimcimiz Sayin Mustafa Tayyip Ci-
CEK’in baskanlik ettigi toplantida, iki tilke arasinda-
ki uluslararasi adli isbirligi alaninda hikimld nakli
dosyalari ele alinmis ve iki Glke arasindaki mevcut
adli is birliginin daha da gelistirilmesi hususunda
goris birligine variimigtir.

A video-conference meet-
ing was held between the
Ministry and the officials
of the Israeli Ministry of
o) Justice on August 2, 2021,
: BB \ith the aim of exchanging
information on the transfer
of sentenced persons.

. In the meeting chaired
by the Deputy Director General, Mr. Mustafa Tayyip
CICEK, files on the transfer of sentenced persons in the
field of international judicial cooperation between the
two countries were discussed and a consensus was
reached on the further development of the existing
judicial cooperation between the two countries.
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1948 SOYKIRIM SUCUNUN

ONLENMESINE VE CEZALANDIRILMASINA

Asaf Sokiug AKDERE DAIR SOZLESME GERGEVESINDE SOYKIRIM
Rapporteur Judge KAVRAMI VE HUKUKI NITELIGi
.GIRIS LINTRODUCTION

Polonyall Avukat Raphael Lemkin, daha II. Dlinya
Savasl devam ederken kitlesel cinayetlerin uluslara-
rasi hukukca taninan bir sug haline getirilmesi yo-
nlndeki dislncelerini dile getirmistir. Lemkin’in bu
dUstnceleri “bir kisinin oldurtlmesi su¢ olarak du-
zenlenmig iken; binlerce, belki milyonlarca insanin
oldurulmesi neden su¢ olarak dizenlenmemigtir”
fikrine dayanmaktadir. 1944 yilina gelindiginde bu
tip suclari nitelemek icin ilk olarak antik Yunan ko-
kenli genos (soy/race, tribe) ve Latin kdkenli cide (0l-
dirme/killing) kelimelerinin birlesiminden olusan
“soykirim-genocide” kavrami kullaniimistir. Esasen,
Lemkin, soykirimi “bir ulusun veya etnik grubun
imha edilmesi (the destruction of a nation or an eth-
nic group)” olarak tanimlamistir.

IIl. Dinya Savagl bittiginde ise barisin tesisi ve ulusla-
rarasi is birliginin artirimasi hedefiyle devletler Bir-
lesmis Milletler (BM) gibi yeni uluslararasi kurulus-
larin kurulmasi yoninde caligmalara baglamiglardir.
Devletler, sivil toplum kuruluglarr ve aktivistler ayni
zamanda Nazi Almanyasinin savas sirasinda isledigi
suclarin cezalandirmasi ile ileride bu neviden islene-
bilecek suclarin onlenmesi amaciyla yeni uluslararasi
standartlar belirleyen anlagmalar ve cesitli metinler
tizerinde de caligmaya baglamiglardir.

S6z konusu calismalar sonug vermis; soykirimi ulus-
lararast hukukta ayri bir su¢ tlrd olarak taniyan
“Soykirim Sucunun Onlenmesi ve Cezalandiriimasi
Hakkinda Sozlesme” (1948 Sozlesmesi), BM Genel
Kurulunca 9 Aralik 1948 tarihinde kabul edilmis ve
12 0cak 1951°de yirirliige girmistir. Bu Sozlesme’ye
Tirkiye’nin de aralarinda bulundugu 150 Glke taraftir.

11.1948 TARIHLI SOZLESME KAPSAMINDA SOYKIRIM
SUCUNUN TANIMI

1948 Sozlesmesi ile miistakil bir su¢ niteligi kazanan

Polish Lawyer Raphael Lemkin expressed his thoughts
on criminalizing mass murders as a crime that is rec-
ognized by international law even during World War
I. These thoughts of Lemkin are based on the idea that
“while the murder of a person is regulated as a crime;
why killing of thousands, perhaps millions, of people
has not been criminalized”. By the year 1944, the
concept of “genocide”, which is a combination of the
ancient Greek words genos (race, tribe) and the Latin
word cide (killing), was first used to describe this type
of crime. Fundamentally, Lemkin defined genocide as
“the destruction of a nation or an ethnic group”.

When World War Il ended, States started to work to-
wards establishing new international organizations
such as the United Nations (UN) to establish peace
and increase international cooperation. The States,
non-governmental organizations and activists also
started to work on agreements and various instru-
ments that set new international standards in order
to punish crimes committed by Nazi Germany during
the war and prevent the crimes of same nature that
may be committed in the future.

The related works yielded their results, and “the Con-
vention on the Prevention and Punishment of the
Crime of Genocide” (1948 Convention), which codified
the genocide as an independent type of crime in inter-
national law, was adopted by the General Assembly of
UN on 9 December 1948, and it entered into force on
January 12,1951. 150 countries, including Turkey, are
partied to this Convention.

IL.DEFINITION OF THE CRIME OF GENOCIDE IN THE
SCOPE OF 1948 CONVENTION

The definition of the crime of genocide, which became
an independent crime with the 1948 Convention,
is provided in Article 2 of the 19-article Convention.
The preamble and article 1 of the Convention define
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THE CONCEPT OF GENOCIDE AND ITS

LEGAL NATURE IN THE FRAMEWORK OF THE
CONVENTION OF 1948 ON THE PREVENTION
AND PUNISHMENT OF THE CRIME OF GENOCIDE

soykirim sucunun tanimi 19 maddelik Sozlesme’nin
2 nci maddesinde yapiimistir. Sozlegme’nin baglangic
kismi ile 1 inci maddesi tanimin ¢ercevesini belirle-
mektedir. Nitekim soykirim sucunun BM’nin kurulug
ilkeleri ile bagdasmadigl, soykirimin uygar diinya ta-
rafindan lanetlenerek, ge¢misten giinimuze insanlik
adina pek cok kayiplara sebebiyet verdigi, dolayisiyla
savag ve barig zamaninda cezalandiriimasi gereken
bir sucolarak Taraf Devletler tarafindan kabul edildigi
belirtiimektedir.

“soykirimi Olugturan Eylemler” baslikli 2 nci madde
uyarinca, “Ulusal, etnik, irksal veya dinsel bir grubu,
kismen ya da tamamen ortadan kaldirmak amaciyla”
yapilan;

a) Gruba mensup olanlarin dldirilmesi;

b) Grubun mensuplarina ciddi surette bedensel veya
zihinsel zarar verilmesi;

¢) Grubun biitiiniiyle veya kismen, fiziksel varligini
ortadan kaldiracagl hesaplanarak yasam sartlarini
kasten degistirmek;

d) Grup icinde dogumlari engellemek amaciyla ted-
birler almak;

e) Gruba mensup ¢ocuklari zorla bir bagka gruba nak-
letmek;

eylemlerinin her biri soykirim sucunu olusturmak-
tadir. Gorlilecegi lizere, tanimda belirtilen eylemler
ve gruplar tahdidi olarak sayimistir. Dolayisiyla kap-
samin keyfi olarak daraltiimasi veya genisletilmesi
mimkiin degildir.

Bu maddede ilk olarak ele alinmasi gereken husus,
“grup” kavramidir. Zira sucun esasini bir grubu yok
etme niyeti olusturmaktadir. Soykirim sucu dogrudan
tyeler arasindaki grubun niteligini olusturan iliskileri
hedef almaktadir. Bu gruplarin tespitine yonelik her-

the framework of the definition. As a matter of fact, it
is set out that the crime of genocide is incompatible
with the founding principles of the UN, is condemned
by the civilized world and has caused many losses in
the name of humanity from past to present, therefore
it has been recognized by the State Parties as a crime
that should be punished in times of war and peace.

Under article 2 entitled “Acts of Genocide”, each of the
following acts committed “with intent to destroy, in
whole or in part, a national, ethnical, racial or reli-
gious group”, as such:

a) Killing members of the group;

b) Causing serious bodily or mental harm to members
of the group;

¢) Deliberately inflicting on the group conditions of
life calculated to bring about its physical destruction
inwhole orin part;

d) Imposing measures intended to prevent births
within the group;

e) Forcibly transferring children of the group to an-
other group;

constitute the crime of genocide. As seen, the acts and
groups specified in the definition are listed conclu-
sively. Therefore, it is not possible to narrow or extend
the scope arbitrarily.

The first issue to be addressed in this article is the
concept of “group”. Because the basis of the crime is
formed by the intention to destroy a group. The crime
of genocide directly aims at the relations between
members that make up the nature of the group. No
criteria for the determination of these groups are
provided for in the Convention. Therefore, it has been
tried to determine the scope of the groups with the
interpretations of national and international courts.
The common feature of “national, ethnic, racial or re-
ligious” groups is that they refer to communities that
come together continuously and involuntarily. For ex-
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hangi bir 6lclt S6zlesme’de belirtilmemigtir. Bu se-
beple, ulusal ve uluslararasi mahkemelerin yorumlari
ile gruplarin kapsamlarr belirlenmeye calisiimistir.
“Millf, etnik, 1rki veya dini” gruplarin ortak 6zelligi si-
reklilik arz eden ve irade digi bir araya gelen topluluk-
lara isaret etmesidir. Ornegin, bu dzellikleri tagimayan
siyasi, kltlirel ve ekonomik gruplar bu tanima dahil
degildir. Nitekim her ne kadar Sozlesme miizakere-
leri esnasinda bazi ulkeler siyasi gruplarin da Sozles-
me’nin korumasi altinda degerlendirilmesi gerektigi-
ni savunmuglarsa da bu gortg kabul gérmemis, siyasi
gruplar Sozlesme’nin kapsami diginda birakilmistir.
Ozetle, soykirim sucu sinirlayici bir sekilde sayilmis
olan gruplara yonelik olarak islenebilmektedir.

Ayrica, soykirim sucunun islenebilmesi icin bu grup-
lardan birinin veya birkaginin “grup olarak” kismen
veya tamamen ortadan kaldiriimasi gerekmekte-
dir. Yani soykirim sucunun magdurlari salt bir gru-
ba mensubiyetleri sebebiyle failin hedefidir. Sucun
magdurlari bir gruba iiye olmasalar bile, failde buna
yonelik bir algi olmasi, sucun islenmesi bakimindan
yeterli kabul edilmektedir.

Tanimda belirtilmesi gerekli bagka bir husus ise, grup

f
\

A

ample, this definition does not include political, cul-
tural and economic groups that do not possess these
characteristics. As a matter of fact, although some
countries claimed that political groups should be con-
sidered underthe protection of the Convention during
the negotiations of the Convention, this view was not
accepted, and the political groups were excluded from
the scope of the Convention. In summary, the crime of
genocide can be committed against the groups that
are listed in a restrictive way.

Moreover,inorderforthe crime of genocide to be com-
mitted, one or more of these groups must be partially
orwholly eliminated “as a group”. In other words, the
victims of the crime of genocide are the target of the
perpetrator simply because of their membership to a
group. Even if the victims of the crime are not mem-
bers of a group, the fact that the offender has such a
perception is considered sufficient for the commission
of the crime.

Another issue that needs to be specified in the defini-
tion is the condition of eliminating the group mem-
bers “in whole or in part”. At this point, partial elimi-
nation is open to interpretation. The courts interpret
the act of “partial elimination” mentioned in the

\
\
iy

Genocide Convention 1948
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tyelerinin “kismen veya tamamen” ortadan kaldiril-
masi sartidir. Bu noktada, yoruma agik olan kismen
ortadan kaldirmadir. Mahkemeler SGzlesme’de gecen
“kismen ortadan kaldirma” eylemini nitelik ve nicelik
olarak ayrryorumlamaktadirlar. Bu kapsamda, nicelik
olarak grubun biyik bolimunin ortadan kaldiriima-
sl anlasiimalidir. Burada da 6l¢ut, grubun hedef ali-
nan kismi ile geri kalan kismi arasindaki orandir. Di-
ger taraftan, nitelik olarak kismen ortadan kaldirma
eylemi, grubun sembol isimleri olarak addedilebile-
cek onde gelen kisilerinin ortadan kaldiriimasi olarak
yorumlanmaktadir. Bu noktada, yalnizca aritmetik
olarak grup Uyelerinin sayilari degil, grubun kendine
has ozellikleri de dikkate alinmaktadir.

IILL.SOYKIRIM SUCUNUN UNSURLARI

Ulusal ceza mevzuatlarinda oldugu gibi uluslarara-
s suclarda da sucun maddf (actus reus) ve manevi
(mens rea) olmak Gzere iki unsuru bulunmaktadir.

A.SUCUN MADDI UNSURU

S6zlesme’nin 2 nci maddesinde sucun maddi unsuru-
nu olusturan eylemler siralanmistir. Goriilecegi tzere,
2 nci maddede sayilan eylemler soz konusu gruplara
bedenen ve/veya ruhen zarar vermeye yoneliktir. Sa-
yilan eylemlerden en belirgin olarak diizenleneni
grup mensuplarinin kasti veya ihmali davranigla ol-
dirllmesidir. S6z konusu fiillerden bir digeri, ciddi
surette bedensel ve/veya zihinsel zararlar verilmesi-
dir. iskence, cinsel siddet, insanlik disi muamele, sinir
disl, ruhsal taciz gibi eylemler bu kapsamda degerlen-
dirilebilir. Bedensel zararin ispati ruhsal zarara nis-
petle daha kolaydir. Ruhsal zararin olusup olugmadigl
somut olayin kosullarina gore incelenmelidir; ancak
soz konusu eylemler her kosulda anilan grubu yok et-
meye elverigli olmalidir.

Soykirim sucunu olusturan Gclinct eylem, “yasam
sartlarini kasten degistirmek”tir. Grubun varligini
ortadan kaldirmak amaciyla yavas yavags yasam sart-
larinda organize bir degisiklik icra edilmesidir. Ayrica
bu eylem bakimindan neticenin gerceklesmesi kogu-
[u bulunmamaktadir. Biitiin bir grubun hedef alindig

convention separately in terms of quality and quan-
tity. In this scope, quantity should be understood as a
significant section of the group. The criterion here is
the ratio between the targeted part of the group and
the rest. On the other hand, act of partial elimination
is interpreted as the elimination of prominent fig-
ures, who can be regarded as the symbolic names of
the group. Atthis point, not only the number of group
members arithmetically but also the unique charac-
teristics of the group are taken into account.

III.LELEMENTS OF THE CRIME OF GENOCIDE

Two elements, namely objective (actus reus) and
subjective (mens rea), are available for international
crimes, justas in the national criminal legislation.

A.OBJECTIVE ELEMENT OF CRIME

Article 2 of the Convention enumerates the acts con-
stituting the objective element of the crime. As under-
stood, the acts listed in article 2 are for the purpose of
harming the related groups bodily and/or mentally.
The most prominently regulated of the listed acts is
the killing of group members through deliberate or
negligent conduct. Another of the acts in question is
serious bodily and/or mental harm. Acts such as tor-
ture, sexual violence, inhuman treatment, deporta-
tion and mental harassment can be considered with-
inthis scope. Bodily harm is easier to prove than men-
tal harm. Whether mental harm has occurred or not
should be examined according to the circumstances
of the concrete case; however, the said acts must be
suitable for the destruction of the related group under
any circumstances.

The third act constituting the crime of genocide is
“deliberately inflicting the conditions of life”. It is con-
ducting anorganized change slowly for the purpose of
eliminating the group’s existence. In addition, there is
no condition for the realization of the result in terms
of this act. It is not possible for this action, in which an
entire group is targeted, to be committed negligently
as “notdoing”.

The act of “(d) imposing measures intended to pre-
vent births within the group” setoutin article 2 of the
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bu eylemin “yapmama” seklinde ihmali surette islen-
mesi mimkiin degildir.

Sozlesme’nin 2 nci maddesinin (d) bendinde yer alan
“dogumlari engellemek amaciyla tedbirler almak”
eylemi “biyolojik soykirim” olarak nitelendirilen ey-
leme isaret etmektedir. Secimlik hareketlerle gercek-
lestirilebilen bu eylem ile grubun yok olmasi amag-
lanmaktadir.

Bu kapsamda Sozlesme’de diizenlenen son eylem,
gruba mensup cocuklarin zorla bir bagka gruba nak-
lidir. Bu eylem sonucunda yerleri degistirilen cocuk-
larin, kendi gruplari ile kiiltiirel ve sosyal baglarinin
kopariimasiamaclanmaktadir.

B.SUCUN MANEVi UNSURU

Bahsedilen eylemlerin bizatihi gerceklestiriimesi soy-
kirim sucunun olusmasi icin yeterli degildir. Ayrica
manevi unsurun bir arada bulunmasi gerekmektedir.
Diger bir deyisle, soykirim sucunu olusturan eylem-
ler, taksirle islenebilir nitelikte degildir, dolayisiyla
yalnizca kasten islemeye elveriglidir. Buna ilaveten,
eylemlerin bilerek ve isteyerek yapilmasi kastin var-
liginin ispatl bakimindan yeterli degildir. Soykirim
sucunu diger uluslararasi suclardan ayiran énemli
noktalardan biri su¢un manevi unsurunu olusturan
ozel kastin varliginin ispatlanmasidir. Sucun manevi
unsuru Sozlesme’de “bir ulusal, etnik, irksal veya
dinsel grubu ortadan kaldirmak kasti” olarak acik-
lanmugtir. Ozel bir kasit olmasinin sebebi ise, “Oldr-
me kastinin otesinde, eylemlerin bir grubu ortadan
kaldirmak kastiyla gerceklesmis olmasi” sartinin
aranmasidir. yani, bir ulusal, etnik, irksal veya dinsel
gruba mensup sahislari, sirf anilan neviden gruplara
mensup bulunduklari i¢in tamamen veya kismen yok
etme kastinin bulunmasi gerekmektedir. Literatiirde
“dolus specialis” olarak belirtilen 6zel kasit, soykirim
suclarinda muhakkak aranmalidir ve aranmaktadir.
Bagka bir deyisle, sucun objektif unsurunun (actus
reus) yani sira stibjektif unsurunun da olusmasi ge-
rekmektedir. Sayet, bu kasit olusmazsa suca konu ey-
lem kasten dldirme, yagma, katliam, insanliga karsl

Convention indicates the act which is specified as “the
biological genocide”. It is aimed at the destruction of
the group through this act which can be committed
through optional conducts.

The last act regulated in the Convention in this con-
text is the forced transfer of children belonging to a
group to another group. Itis aimed through this act to
sever the cultural and social ties of the displaced chil-
dren with their groups.

B.SUBJECTIVE ELEMENT OF CRIME

Actual commission of the mentioned act is not suffi-
cient for the constitution of the crime of genocide. In
addition, the subjective element must coexist. In other
words, the acts constituting the crime of genocide are
not capable of being committed negligently; therefore
they are only suitable to be committed intentionally.
In addition, knowingly and willingly committing the
acts is not sufficient to prove the existence of intent.
Oneoftheimportant points thatdistinguish the crime
of genocide from otherinternational crimes is proving
the existence of the special intent that constitutes the
subjective element of the crime. The subjective ele-
ment of the crime is defined in the Convention as “the
intent to destroy a national, ethnic, racial or religious
group”. The reason why there is a special intent is the
requirement of the condition “Beyond the intention to
kill, and the acts must have been committed with the
intent to eliminate a group”. In other words, the in-
tent to destroy, in whole or in part, a national, ethnic,
racial or religious group simply for belonging to the
mentioned natured groups is required to exist. The
special intent, which is defined as “dolus specialis” in
the literature, must be and is sought in the crimes of
genocide. In other words, besides the objective ele-
ment (actus reus) of the crime, the subjective element
must also be formed. If this intent is not formed, the
act constituting the crime may be considered as de-
liberate killing, plunder, massacre, crimes against hu-
manity or war crimes; however, it cannot constitute
the crime of genocide, which legally falls in the scope
of international criminal law.
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Sug veya savas sucu cercevesinde degerlendirilebilir;
ancak hukuken uluslararasi ceza hukukunun konu-
suna giren soykirim sucunu olugturamaz.

Grup Uyelerine karsi gerceklestirilen eylemlerde
magdurlar sirf bir gruba tiye olmalari sebebiyle hedef
olmalidir. Grup Uyelerini imha etmek 6zel kasti, gru-
bun bagimsiz ve ayri kimligini yok etmeye yonelme-
lidir. Genel olarak, grubun kiltiirel 6zelliklerini orta-
dan kaldiran eylemler, soykirim sugunun kapsamina
girmemektedir. Ayrica, her sucta oldugu gibi eylemler
ile 6zel kast arasinda uygun bir illiyet baginin da bu-
lunmasi gerekmektedir.

Uluslararasi mahkemeler tarafindan verilen kararlar-
da 6zel kastin varligr aranmaktadir. Uluslararasi Ada-
let Divanrnin Bosna davasinda verdigi kararin 187
ild 189 uncu maddeleri incelendiginde, bir eylemin
soykirim olarak tanimlanmasi icin ayri bir manevi
unsurun bulunmasinin sart kosuldugunun ozellikle
vurgulandigl gériilmektedir. Bahsedilen zihinsel un-
sur, soykirim sucunun manevi unsuru ozel kasta isa-
ret etmektedir. Nitekim ayni unsur, Uluslararasi Ceza
Mahkemesi'nde gortlen Kupreski¢ davasinda da “bir
grubun tamamen veya kismen yok edilmesi kastinin
olmasi gerektigi” seklinde ifade edilmistir.

Bilhassa, Uluslararasi Adalet Divanrnin Bosna karari
Soykirim Sozlesmesi’ne yeniyorumlar getirmistir. Di-
van, bu kararda 6zel kastin tzerine israrla durmakla
kalmamis; “Soykirimin insanliga karsi suc ve zulim-
lerden farkli oldugunu, bu sucun islendiginin saptan-
masl icin ciddi ve tartigmasiz kanitlar bulunmasi hu-
susuna itina gosterilmesi gerektigini” vurgulamistir.
BuU yorum da Divan’in soykirim sugunun ispat sinirini
ne denliyliksek tuttuguna isaret etmektedir.

Uluslararasi mahkemeler, soykirim icin 0zel kast
bulunmadigl siirece her eylemi soykirim olarak ni-
telememektedir. Bu kapsamda, salt bir grubun goc¢
ettirilmesi ve bu nedenle dlimler meydana gelmesi
soykirim sucu icin yeterli goriilmemektedir. Ornegin,
Yugoslavya Savag Suglari Temyiz Mahkemesi Krs-
tic kararinda, Srebrenitsa’daki kadin, cocuk ve yasli

With regard to the acts committed against the group
members, the victims should be the target just for
being a member of a group. The special intent of de-
stroying the group members should be intended for
the destruction of the independent and distinctive
identity of the group. In general, the acts destroying
the cultural features of the group does not fall in the
scope of the crime of genocide. In addition, an appro-
priate causal link is required between the acts and the
special intent just as in any other offence.

The existence of special intent is sought in the deci-
sions rendered by international courts. When Articles
187 t0 189 of the decision of the International Court of
Justice in the Bosnia case are examined, it is seen that
it is especially emphasized that an independent sub-
jective element is required for an act to be defined as
genocide. The mentioned mental element, the sub-
jective element of the crime of genocide, indicates the
special intent. As a matter of fact, the same element
was expressed in the Kupreshkic Case brought before
the International Criminal Court as “the intent must
be to destroy a group in whole orin part”.

Especially, the Bosnia decision of the International
Court of Justice has brought new interpretations to
the Genocide Convention. The Court did not only in-
sistently focused on the special intent, but also em-
phasized that “Genocide is different from crimes and
persecution against humanity and it is necessary to
pay attention to the fact that there should be serious
and incontrovertible evidence to establish that this
crime has been committed.” This interpretation indi-
cates how high the Court considers the proving limit
of the crime of genocide.

International courts do not qualify every act as geno-
cide unless there is a specific intent for genocide. In
this context, the mere migration of a group and the
resulting deaths are not considered sufficient for the
crime of genocide. For example, the Yugoslav War
Crimes Appeal Court decided in its Krstic decision that
although women, children and elderly people in Sre-
brenica were forced to migrate and there was a high
probability that migration would result in death,
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insanlarin goce zorlanmasi ve bir goclin 6limle so-
nuclanmasi olasiliginin yiiksek olmasina karsin zorla
goclin tek basina soykirim sucunu olusturmadigina,
olaylarin btlind icerisinde dikkate alinmasi gereken
bir unsur olduguna karar vermistir. Ayni goris, Bla-
goyevic kararinda da benimsenmigtir.

IV. SOYKIRIM SUCUNDA CEZALANDIRILACAK EYLEMLER

Sozlesme’nin 3 ncli maddesinde hangi eylemlerin
cezalandirilacagl su sekilde siralanmustir:

a) soykirimda bulunmak;
b) Soykirimda bulunulmast icin is birligi yapmak;

¢) soykirimda bulunulmasini dogrudan ve aleni su-
rette kiskirtmak;

d) Soykirimda bulunmaya tesebbis etmek;
e) Soykirima istirak etmek.

Gorllecegi lizere, yalnizca 2 nci maddede sayilan ey-
lemler degil, bu eylemlere tesebbiis ve istirak halle-
ri de cezalandirilacak eylemler olarak siralanmistir.
Yukarida izah edildigi gibi, 2 nci maddede sayilan
eylemlerden bir kisminda (6ldirme, bedensel veya
ruhsal zarar verme vs.) neticenin gerceklesmesi ara-
nirken; grup ici dogumlara engel olmak, grubun ya-
sam sartlarinin kotdlestirilmesi eylemlerinde netice-
nin gerceklesmesine gerek yoktur. Elbette, neticenin
gerceklesmesinin aranmadigl fiillerde tegebbisten
bahsedilmesi miimkiin degildir.

3 Uinct maddede sayilan soykirima istirak sayilabile-
cek eylemlerde de “6zel kastin” varligi ayni sekilde se-
rikler yoninden de aranmaktadir. S6z konusu istira-
kinvarligiicin soykirim sucunu olusturan tiim eylem-
lere istirak seklinde viicut bulmasina gerek bulunma-
maktadir. Anilan eylemlerden birine dahi katilinmig
olmas! sucun olusumu bakimindan yeterlidir. S6z
konusu maddenin (c) bendi uyarinca, “kigkirtmak”
eylemi de cezalandirilacak eylemler arasinda sayildi-
gindan, netice tamamlanmamis olsa dahi, soykirim
sucuna acikca ve dogrudan tahrik edilmesi eylemi de
cezalandiriimayi gerektirmektedir.

forced migration did not constitute a crime of geno-
cide on its own, but it was a factor that should be tak-
en into account in the whole of the events. The same
view was adopted in the Blagojevich decision.

IV. THE PUNISHABLE ACTS IN THE CRIME OF GENO-
CIDE

Article 3 of the Convention enumerates which acts are
punishable as follows:

a) Genocide;
b) Conspiracy to commit genocide;
) Direct and public incitement to commit genocide;

d) Attempt to commit genocide;

e) Complicity in genocide.

As understood, not only the acts listed in article 2 but
also the attempt and complicity to these acts are enu-
merated as the acts to be criminalized. As explained
above, while the occurrence of the result is required in
some of the acts listed in article 2 (killing, bodily and
mental harm etc.), it is not required that result occurs
in the acts of preventing births within the group, in-
flicting on the group conditions of life. Of course, it is
not possible to mention the attempt with regard to
the offences where the result is not sought.

Regarding the acts listed in article 3 which could be
considered complicity to genocide, the existence of
“the special intent” is also required for the accom-
plices. For the existence of the mentioned complic-
ity, it is not required to occur as complicity in all acts
constituting the crime of genocide. The involvement
inonly one of the mentioned acts is sufficient with re-
gard to the constitution of the crime. Since the act of
“incitement” is listed among the acts to be punished
in accordance with sub-paragraph (c) of the men-
tioned Article, the act of direct and public incitement
to commit genocide also requires punishment, even if
the resultis not completed.
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V. YETKILI YARGI MERCIi

Soykirim sucunu diger uluslararasi suclardan ayi-
ran diger bir 6nemli unsur, Sézlesme’nin 6 nci mad-
desi uyarinca bu sucun olusup olusmadigina ancak
Sozlesme’de belirtilen yetkili bir mahkemenin karar
verme yetkisinin bulunmasidir. 1948 tarihli Sozleg-
me’nin gorigmeleri yapilirken taslak metni hazir-
layan hem “Hazirlik Komitesi” hem de Sézlesme’ye
son halini veren Uluslararasi Konferansta yetkili yargi
merci tartigiimigstir. Bu ¢ercevede, soykirim sucunun
cezalandiriimasini evrensel hukuka havale etmeyi
ongoren degisiklik 6nergeleri reddedilmistir. Dolayi-
slyla, Sozlesme nihaf olarak soykirim sucunu isleme
zanlisi olan kisiyi yargilama yetkisini olayin vuku
buldugu tlkenin ulusal yargisina vermistir. Diger
yandan, taraflarin anlagmalari halinde Uluslararasi
Adalet Divanrnin da uyusmazlik taraffarinca yetkili
kilinabilecegi hususu Sozlesme’de diizenlenmistir.

Dolayislyla, olayin vuku buldugu dlkelerin ulusal yar-
gl makamlari ile BM’nin soykirim dahil olmak tzere
savag suclari konusunda yargilama yetkisine sahip
bulunan Uluslararasi Adalet Divani haricinde soy-
kirim sucu konusunda yargilama yapmaya yetkili
bagkaca bir organ bulunmamaktadir. Divan da 3 Su-
bat 2012’de yabanci Ulkelerin yerel mahkemelerinin
bagka ulkeleriyargilamalarinin uluslararasi hukukun
ihlali anlamina geldigine hitkmetmistir. S6z konusu
dava, Almanya’nin Il. Dinya Savasi sirasinda “insanli-
ga karsl islenen suclar” nedeniyle italya yerel mahke-
melerinde aclimistir. Almanya, bu davalarin hukuka
aykiri oldugu iddiasi ile Divan’a miracaat etmistir.

V. COMPETENT JUDICIAL AUTHORITY

Another important element differentiating the crime
of genocide from other international crimes is, under
article 6 ofthe Convention, the fact that only a compe-
tent Court specified in the Convention has the author-
ity to decide whether this crime has been constituted
or not. The competent authority was discussed both
by “the Drafting Committee”, which drafted the draft
text during the negotiations of the 1948 Convention
and by the International Conference, which finalized
the Convention. In this framework, the motions for
an amendment providing for the referral of the crimi-
nalization of the crime of genocide to the universal
law were rejected. Therefore, the Convention finally
granted the authority to prosecute the perpetrator
committing the crime of genocide to the national ju-
diciary of the country where the incident takes place.
Besides, in the event that the parties agree, it is gov-
erned under the Convention that the International
Court of Justice may be authorized by the parties of
the dispute.

Therefore, apart from the national judicial authorities
ofthe countrieswheretheincidenttakes place andthe
UN’s International Court of Justice, which has jurisdic-
tion over war crimes, including genocide, there is no
other body authorized to prosecute the crime of geno-
cide.The Courtalso ruled on February 3,2012 thatthe
local courts of foreign countries to try other countries
constitute a violation of international law. The case in
question was brought before the local Italian courts
for “crimes against humanity” committed by Germa-
ny during World war Il. Germany applied to the Court
with the allegation that these cases were unlawful.
Although Italy argued that cases were brought before
the courtdue to the fact that people whose right to life
was violated during World War 1l were forcibly taken
to Germany and forced to work without being in the
category of “prisoner of war”, the Court disregarded
these defences. In its decision, which it found Germa-
ny to be justified, the Court ruled that “an act of a State
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italya her ne kadar II. Diinya Savas! sirasinda yasam
hakkiihlal edilen kisilerin zorla Almanya’ya géturtle-
rek ve “savas esiri” kategorisinde olmaksizin zorla ¢a-
listirimalari sebebiyle davalarin gériildiigiini savun-
mugsa da Divan bu savunmalara itibar etmemistir.
Almanya’yl hakli buldugu kararinda Divan, “insanliga
karsi islenen suclarda bir devletin eyleminin farkli bir
devletin yerel mahkemesinde goriisiilemeyecegini”
hiikme baglamistir

VL. Sf)ZLE§MENiN ZAMAN BAKIMINDAN UYGULANMASI

Sozlesmeler hukuku ile birlikte ceza hukuku ve insan
haklari hukukunun genel kurallari ve yerlesik ulusla-
rarasi orfve adet hukuku kurallari 1948 tarihli S6zleg-
me’nin hikimlerinin, yirirlige giris tarihi olan 12
Ocak 1951°den 6nceki olaylara uygulanmasini engel-
lemektedir. Bu tarinten sonraki olaylar yoninden ise,
zamanasimi soykirim sucundan sorumliulukta akla
gelen diger bir unsurdur.

Bu konuda, “Zamanasiminin Savas Suclarina ve in-
sanliga Karsl suclara Uygulanamazligl Hakkindaki
BM Sozlesmesi” bulunmaktadir. 26 Kasim 1968'de
kabul edilen bu S6zlesme, 11 Kasim 1970 tarihin-
de yUrirlige girmistir. S6zlesme, soykirim sucunu
insanliga karsi sucun dzel bir tiiri olarak kabul et-
mektedir ve soykirim sucunu ayri bir baslik olarak
dizenlememistir. Anilan Sozlesme’nin 1 inci mad-
desinde, SOzlesme’de sayilan suclara (savas suglari,
insanliga karsi suclar, irk ayrimi, soykirim) “sucun
islendigi tarihe bakilmaksizin” zamanasimi uygu-
lanmayacag! belirtilmektedir. Bu itibarla, bahse
konu sozlesmenin yirirliige girdigi tarihten son-
raki veya yiirlrliige girdigi tarihte devam eden soy-
kirrm sucuna yonelik eylemlerin sorusturulmasi ve
kovusturulmasi hususunda zamanasgimindan soz
etmek mimkin olmayacaktir.

Tlrkiye s6z konusu Sozlesme’ye taraf degildir. Keza
Sozlesme’nin resmi internet sitesinde yapilan ince-
lemede, halihazirda 193 BM Uyesinden 56 BM (yesi
devletin taraf oldugu goriilmektedir. Buradan da s6z
konusu Sozlesme’nin yaygin bir onay ve genig bir oy-
dasmaya mazhar olmadigi anlagiimaktadir.

cannot be discussed in a local court of a different State
in crimes against humanity”.

VI. IMPLEMENTATION ON THE CONVENTION IN TERMS
OF TIME

The general rules of criminal and human rights law,
as well as the law of conventions, and the established
international customary rules prevent the provisions
of the 1948 Convention from being applied to inci-
dents prior to its entry into force, which is on Janu-
ary 12, 1951. In terms of incidents after this date, the
statute of limitations is another factor that comes to
mind in responsibility for the crime of genocide.

“Conventiononthe Non-Applicability of Statutory Lim-
itations to War Crimes and Crimes Against Humanity”
is available on this subject. Adopted on November 26,
1968, this Convention entered into force on Novem-
ber 11, 1970. The Convention considers the crime of
genocide as a special type of the crimes committed
against humanity and does not govern the crime of
genocide under a separate title. Under article 1 of the
mentioned Convention, it is set out that no statutory
limitation shall be applied to the crimes enumerated
in the Convention (war crimes, crimes against hu-
manity, race discrimination, genocide) irrespective of
the date of their commission. In this regard, it will not
be possible to talk about the statute of limitations for
investigating and prosecuting acts related to the crime
of genocide that continues after or on the date of entry
into force of the aforementioned Convention.

Turkey is not a party to the mentioned Convention.
Likewise, as a result of the search on the official web
page of the Convention, it is revealed that 56 UN
Member States out of 193 UN Members are parties to
the Convention. Therefore, it is understood that the
Convention has not received a prevalent and wide-
spread consensus.

VII. CONCLUSION

As understood, the definition of the crime of geno-
cide was first provided in the 1948 Convention in

m
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VII. SONUC

Gorildigi Uzere soykirim sucunun tanimi ilk defa
uluslararasi hukuk muvacehesinde 1948 tarihli S0z-
lesme ile ortaya konulmustur. Son yillarda, ¢esitli tl-
kelerin senato, parlamento gibi yasama organlarinda
veya hukimet yetkililerince 1915 olaylart konusunda
“soykirim” nitelendirmesi yapildigi misahede edil-
mektedir. Yukarida izah edildigi Uzere, uluslararasi
hukukta 0zel bir suc tlri olarak diizenlenen “soyki-
rim” sucunun hukuki niteligi, unsurlari ve uyusmaz-
lik ¢6zUm yontemleri S6zlesme’de belirtilmistir.

Buna ilaveten Sozlesme’ye gore, herhangi bir tlkenin
Parlamento, Senato, Belediye Meclisi veya yetkili ol-
mayan ulusal bir yargi organinin bir eylemi soykirim
olarak nitelendirmesi hukuken mimkiin degildir ve
hicbir hukukianlam ve sonucu bulunmayip yok hiik-
mindedir. Bu noktada, Avrupa Birligi Adalet Divani
da, sozde Ermeni soykirimini tantyan parlamento ka-
rarlarinin siyasi nitelikte oldugunu ve hukuken her-
hangi bir gecerliliginin bulunmadigini hiikiim altina
almistir. Yine, liderler siyasi aciklamalar ile soykiri-
min varligina dair cesitli vesilelerle beyanatlarda bu-
lunuyor veya (lke parlamentolarina “soykirimi inkar
etmenin” suc olduguna dair tasarilar sunuluyor ise de
bu girisimlerin hukuken herhangi bir gecerliligi bu-
lunmamaktadir. Nitekim gerek Fransa Anayasa Ko-
misyonu gerekse AIHM Ermeni soykirimini inkar et-
menin yasa ile yasaklanmasina iliskin dizenlemeleri
Avrupa insan Haklari Sézlesmesi'nin (AIHS) 10 uncu
maddesinde diizenlenen “ifade 6zglrligli” hakkinin
ihlali olarak nitelendirmistir.

accordance with international law. Recently, it has
been observed that the events of 1915 are quali-
fied as “genocide” by the legislative bodies of various
countries such as senates and parliaments or by the
government representatives. As explained above, the
nature, elements and dispute resolution methods of
the crime of “genocide”, which is governed as a special
type of crime in the international law, are set out in
the Convention.

In addition, according to the Convention, it is not
legally possible for any country’s Parliament, Sen-
ate, City Council or an unauthorized national judi-
cial body to qualify an act as genocide, and it has
no legal meaning and consequence and is null and
void. At this point, both the European Union and the
International Court of justice ruled that the parlia-
ment decisions recognizing the so-called Armenian
genocide are of political nature and they do not have
any legal validity. Besides, although the leaders give
declarations on the existence of the genocide through
political explanations or they submit motions to the
national parliaments that it is an offence “to deny the
genocide”, such attempts do not have any legal valid-
ity. Thus, both the French Constitutional Council and
the ECtHR have described the regulations regarding
the prohibition of denial of the Armenian Genocide as
aviolation of the “freedom of expression” right, which

is regulated in Article 10 of the European Convention
on Human Rights (ECHR).

INTERNATIONAL LAW BULLETIN

[ 45 ]



CEZA INFAZ KURUMLARINDA TEROR VE TEHLIKELi MAHKUMLARIN
IDARESININ IYILESTIRILMESi VE RADIKALLESMENIN ONLENMESI
PROJESININ KAPANIS TORENI YAPILDI

CLOSING CEREMONY OF THE PROJECT ON THE BETTER

MANAGEMENT OF TERRORISM AND DANGEROUS OFFENDERS IN
PRISONS AND PREVENTION OF RADICALIZATION

Avrupa Birligi (AB) Katilim Oncesi Mali Yardim Ara-
Cl (IPA) 11 donemi 2015 yili programlamasinda yer
alan ve eslestirme (twinning) ortagi olarak ispan-
ya ile birlikte yiiriitiilen “Ceza infaz Kurumlarinda
Terdr ve Tehlikeli Mahkamlarin idaresinin iyilesti-

rilmesi ve Radikallesmenin Onlenmesi Projesi”nin
Kapanig Toreni 2 Temmuz 2021 tarihinde Hilton
Otel’de gerceklestirilmistir. Bakanligimiz Ceza ve
Tevkifevleri Genel Miidiirligliniin ana yararlanicisi
oldugu projenin kapanis térenine, IPA projelerinde
yargl alaninda lider kurum gorevini yerine getiren
Genel Miidiirligiimiizden AB Proje Uygulama Daire
Bagkani Dr. Tamer SOYSAL ve Tetkik Hakimi Faruk
GOKER katilim saglamislardir.

The closing ceremony of the Project ‘Better Manage-
ment of Terrorists and Dangerous Offenders in Pris-
ons and Prevention of Radicalization’, carried out with
Spain as the twinning partner of Turkey in the 2015
programming in the European Twinning Project of
the second phase of the EU Instrument for Pre-Acces-
sion Assistance (IPA 1), was held at the Hilton Hotel on
2 July 2021. The Head of the EU Project Implementa-
tion Department of the Directorate General, Dr. Tam-
er SOYSAL and the Rapporteur Judge Faruk GOKER,
which carries out the duty of the leading institution
in the judiciary field of the IPA projects, attended the
closing ceremony of the project, the main beneficiary
of which isthe Directorate General for Prisons and De-
tention Houses of the Ministry of Justice.

m
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IRAN ADALET BAKANLIGI ILE
CEVRIMICi TOPLANTI

AN ONLINE MEETING WITH THE

MINISTRY OF JUSTICE OF IRAN

Genel Mudurligimizile iran Adalet Bakanhgi yet-
kilileri arasinda, uluslararasi adli is birligi konu-
sunda bilgi aligverisinde bulunmak amaciyla, 28
Temmuz 2021 tarihinde video-konferans yonte-
miyle bir toplanti gerceklestirilmistir.

Genel Mudur Yardimcmiz Sayin Mustafa Tayyip
CICEK’in baskanlik ettigi toplantida iki Glke ara-
sindaki dostane iligkilerin 6nemine vurgu yapila-
rak cezai konularda uluslararasi adli yardimlasma,
suclularin iadesi ve hukUmlilerin nakli konulari
ele alinmis, iki Glke arasindaki mevcut adli is bir-
liginin daha da ilerletilmesi hususunda gorusg bir-
ligine variimigtir.

A meeting was held between the Directorate General
and the officials of the Ministry of Justice of Iran on
28 July 2021 by video-conferencing, with the pur-
pose of exchanging information on international
judicial cooperation.

In the meeting chaired by Deputy Director General,
Mr. Mustafa Tayyip CICEK, the importance of friendly
relations between the two countries was empha-
sized, international legal assistance in criminal mat-
ters, extradition and transfer of sentenced persons
were discussed, and a consensus was reached on
furthering the existing judicial cooperation between
the two countries.
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_ ULUSLARARASI OZEL HUKUKUN
BIRLESTIRILMESi ENSTITUSU (UNIDROIT)

ithan YUCEL - i

Teti?k HAaKimi VE ULUSLARARASI TICARI SOZLESMELERE
Rapporteur Judge ILISKIN UNIDROIT ILKELERI
.GIRIS LINTRODUCTION

20. yuzyilin ortalarindan itibaren hizianmaya basla-
yan ekonomik ve teknolojik gelismeler ile klreselleg-
me, devletler ve kisiler arasindaki hukuki iligkilerin
niteligini degistirmistir. iletisim alanindaki gelis-
melere paralel olarak hukuki islemlerin sayisinda ve
sikhginda artislar meydana gelmis, konu bakimindan
kapsami genislemis, hukuki islemler giderek artan
bicimde uluslararasilik unsuru barindirmaya bagla-
mis ve nitelik itibariyla da karmagiklagmistir. Bu du-
rum, islem giivenligine, gorece dezavantajli kesim-
lerin hukuken korunmasina ve uyusmazlik ¢6zim
maliyetlerinin dtstrtlmesine olan ihtiyac artirmis-
tir. BOylece, basta ticariiligkilere iligkin kurallar olmak
uzere, uluslararasi ozel hukuk kurallarinin daha sade
ve yeknesak bir hale getirilmesi zarureti dogmustur.

Bu caligmada; oncelikle bu yonde faaliyetlerde bu-
lunan uluslararasi kuruluglardan biri olan Ulusla-
rarasi Ozel Hukukun Birlegtirilmesi Enstitistiniin
(UNIDROIT ya da “Enstitii” olarak anilacaktir) yapist,
organlari ve isleyisi hakkinda kisaca bilgi verilecek,
ardindan da uluslararasi 6zel hukuk kurallarinin yek-
nesaklastirmasi calismalarinin dnemli bir drnegini
teskil eden Uluslararasi Ticari Sozlesmelere iligkin
UNIDROIT ilkeleri (kisaca “ilkeler” olarak anilacaktir.)
hakkinda bilgi verilecektir.

ILENSTITUNUN YAPISI, ORGANLARI VE ISLEYiSI

1926 yilinda Milletler Cemiyetinin yardimci organla-
rindan biri olarak kurulan UNIDROIT, birligin dagil-
masinin ardindan 1940 yilinda Roma’da ve bu kez ba-
gimsiz bir kurulug olarak, UNIDROIT Stat(is( isimli cok
tarafii biranlagsma temelinde yeniden kurulmustur.

Enstit, glinimiizde bagimsiz bir hiikiimetler arasi
kurulus olarak varhgini stirdiirmekte ve basta ticaret
hukuku olmak (zere, devletlerin 6zel hukuklarmnin
glnimuz diinyasinin kosul ve ihtiyaclarina gore mo-
dernize edilmesi ve yeknesaklastiriimasi icin ilkeler,
model kanunlar ve uluslararasi antlagmalar hazirla-
may!i ve boylelikle yeknesak bir 6zel hukuk uygulama-
sinin gelimesine yardimci olmayi amaglamaktadir.

The economic and technological advancements with
globalization, which started to accelerate since the
mid-20th century, changed the nature of the legal re-
lations between the states and the individuals. In par-
allel with the developments on communication, the
number and frequency of legal works and procedures
have increased, their scope in terms of the subject has
been expanded, legal procedures have increasingly
begun to contain internationality and become com-
plicated as per their characteristics. This has led to the
need for operational safety, the protection of relatively
disadvantaged groups and the reduction of dispute
settlement costs. This situation required to make the
rules of international private law more simple and
uniform, particularly the rules towards the commer-
cial relations.

Inthis study, firstly, the brief information will be given
about the structure, organs and functioning of the In-
ternational Institute for the Unification of Private Law
(hereinafter referred to as UNIDROIT or “Institute”),
which is one of the international organizations carry-
ing out activities in this field. Then, the information
will be given about The UNIDROIT Principles of Inter-
national Commercial Contracts (hereinafter referred
to as “Principles”), which constitutes an important
example for the uniformity activities of the rules of
international private law.

ILSTRUCTURE, ORGAN AND FUNCTIONING OF THE
INSTITUTE

The UNIDROIT was established in 1926 as an auxil-
iary organ of the League of Nations. Following the de-
mise of the League, the Institute was re-established
in 1940 on the basis of a multilateral agreement, the
UNIDROIT Statute, in Rome as an independent orga-
nization.

The Institute continues to carry out its activities as
an independent intergovernmental organisation. Its
purpose is to prepare principles, model laws and in-
ternational agreements for modernizing and formu-
lating uniform private laws of the states, in particular
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THE INTERNATIONAL INSTITUTE FOR THE
UNIFICATION OF PRIVATE LAW (UNIDROIT) AND
THE UNIDROIT PRINCIPLES OF INTERNATIONAL

Enstitlinlin bagimsiz statiisiiniin, onu daha teknik
ve daha az siyasi nitelikteki meselelerin ele alinmasi
icin uygun bir platform haline getirdigini sdylemek
mimkunddr.

UNIDROIT diyeligi, UNIDROIT Statiisi'ne (kisaca “Sta-
tu” olarak anilacaktir) katilan devletlerle sinirli olup,
glinimuzde cegsitli yasal, ekonomik ve siyasi sistem-
leri temsil eden ve farkli kdltlrel ge¢cmiglere sahip
olan bes farkli kitadan toplam 63 devlet UNIDROIT
Stati’ye taraftir. Turkiye, 15.03.1950 tarihinde Ens-
titliye Gye olmustur. Adalet Bakanligi Dis iliskiler ve
Avrupa Birligi Genel M{dirligu, Tirkiye’nin Enstitl
ile iliskilerden sorumlu ulusal makamudir.

Resmi dilleri ingilizce, Fransizca, Almanca, Italyanca
ve ispanyolca, calisma dilleri ise ingilizce ve Fransiz-
caolan Enstitl; Sekretarya, Yonetim Konseyi ve Genel
Kuruldan olugan t¢ katmanli biryapiya sahiptir.
Stati’niin 5. maddesinde
dlzenlenen ve Enstitlinin
nihai karar alma organi olan
Genel Kurul, her yil Enstitd
butcesini, her ¢ yilda bir ise
Enstitlinin ¢alisma progra-
minionaylar. Her Gye devlet-
ten bir temsilcinin katilimiy-
la olusan Genel Kurul ayrica,
her bes yilda bir Yonetim Konseyi Uyelerini segmek-
tedir. Uye devletlerden birinin Blyukelcisi dontistimli
olarak ve biryil sureyle Genel Kurula baskanlik eder.

Stati’niin 6. maddesinde diizenlenen YOnetim Kon-
seyi, Enstitlintn yasal hedefierine ulasiimasinda kul-
lantlacak araclarin tlim ilkesel yonlerini ve ozellikle
Sekretaryanin, Konsey tarafindan hazirlanan calig-
ma programlarini yiriitme bicimini denetler. italyan
Hiiklimetince atanan Enstitli Bagkaninin dogal Uyesi
oldugu Ydnetim Konseyi, Genel Kurul tarafindan ¢o-
gunlukla yargiclar, akademisyenler ve kamu gorev-
lilerinden secilen 25 Uyeden olugmaktadir. Yonetim
Konseyi Uyelerinin gorev siresi 5 yil olup, bu slirenin
sonunda yeniden secilebilmeleri mimkundur.

COMMERCIAL CONTRACTS

commercial law, in line with the conditions and needs
of today’s world, and thereby to assist the develop-
ment of a uniform private law application.

It is possible to state that the independent statute of
the Institute make it an eligible platform for dealing
with issues, having more technic and less politic na-
tures.

Membership of UNIDROIT is restricted to States, ac-
ceding to the UNIDROIT Statute (hereinafter referred
to as “Statute”). UNIDROIT’s 63 member States are
drawn from the five continents and represent a vari-
ety of different legal, economic and political systems
as well as different cultural backgrounds. Turkey be-
came the member of the Institute on 15.03.1950. The
Directorate General for Foreign Relations and Euro-
pean union Affairs was determined as the national
authority, as being responsible from the relations of
Turkey with the Institute.

The official languages of
UNIDROIT  are  English,
French, German, Italian and
Spanish; its working lan-
guages are English and
French. The Institute has
an essentially three-tiered
structure, made up of a Sec-
retariat, a Governing Council and a General Assembly.

The General Assembly is the ultimate decision-mak-
ing organ of the Institute, as enacted in the Article 5 of
the Statute. It votes the Institute’s budget each year;
it approves the Work Programme every three years;
it elects the Governing Council every five years. It is
made up of one representative from each member
Government. The Presidency of the General Assembly
isheld,onarotating basisand forone year, by the Am-
bassador of one of the Organisation’s member States.

As enacted in the Article 6 of the Statute, the Govern-
ing Council supervises all policy aspects of the means
by which the Institute’s statutory objectives are to be
attained and in particular the way in which the Sec-
retariat carries out the Work Programme drawn up
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06.12.2018 tarihinde gerceklestirilen 77. Genel
Kurul Toplantisinda, Glkemizin adayr ibn Haldun
Universitesi Hukuk Fakdiltesi Dekani Prof. Dr. Yusuf
Caligkan 2019-2023 d6nemi icin Yonetim Konseyi
tyeligine secilmistir.

Sekretarya, Yonetim Konseyince hazirlanan calisma
programlarini uygulamaktan sorumlu olup, Ensti-
tinln yuritme organi niteligindedir. Sekretaryanin
yonetimi, Enstitli Baskaninin gosterdigi adaylar ara-
sindan Yonetim Konseyi tarafindan en fazla 5 yilligi-
na atanan bir Genel Sekreter tarafindan gerceklesti-
rilir (Statli; Madde 8). Gorev siiresi bittiginde yeniden
atanmasi mimkin olan gelen Genel Sekreterin ca-
lismalarina, uluslararasi kamu gorevlileri ile diger
yardimci personelden mutesekkil bir ekip tarafindan
destek verilmektedir.

Enstitl faaliyetlerinin finansmani, Genel Kurul ta-
rafindan belirlenen ve (ye devletlerce 6denen yillik
katkilarla saglanmakla beraber, belirli proje veya fa-
aliyetlerin finansmani icin tye devletlerce bitce disl
katkilaryapiimasi da mimkunddar.

Enstitli kuruldugu tarihten bugiine uluslararasi
antlagmalar, 6rnegin; Taginir Donanim Uzerindeki
Uluslararasi Teminatlar Hakkinda Cape Town Kon-
vansiyonu, Calinan veya Yasadisi Olarak ihrac Edilen
Kiiltiirel Objelerle ilgili Konvansiyon, Uluslararasi
Seyahat Sozlesmelerine iliskin Briiksel Konvansiyo-
nu) model kanunlar ve hukuki ilke ve kilavuzlardan
olusan yetmisin tzerinde hukuki metin hazirlamigtir.
Keza, Enstitlinlin bazi calismalari, diger uluslararasi
orgltlerin himayesinde kabul edilen ve halen yiir(r-
|Ukte olan bazi uluslararasi belgelere de temel teskil
etmistir. 1980 tarihli Milletlerarasi Mal Satimina ilis-
kin BM Sozlesmesi (Viyana Satim Sozlegsmesi) bu bel-
gelerarasinda yer almaktadir.

Enstitl ayrica, Cape Town Konvansiyonu ile Cenevre Men-
kul Kiymetler Sozlesmesi’nin depoziter kurulusudur.

by the Council. It is made up of one ex officio member,
the President of the Institute appointed by the Italian
Government, and 25 members, mostly eminent judg-
es, practitioners, academics and civil servants elected
by the General Assembly. The President and members
of the Governing Council shall hold office for a term of
five years, which shall be renewable.

In the 77th General Assembly held on 06.12.2018,
the candidate of our country, Prof. Yusuf Caliskan, the
Dean of the Faculty of Law of Ibn Haldun University,
was elected as the member of the Governing Council
for the term of 2019-2023.

The Secretariat is the executive body of the Institute,
responsible of carrying out its Work Programme pre-
pared by the Governing Council. It is headed by a Sec-
retary-General appointed by the Governing Council,
for a period which shall not exceed five years, on the
nomination of the President of the Institute. (Article 8
of the Statute) The Secretary-General shall be eligible
for reappointment, when his/her term in office ends.
The Secretary-General is assisted by a team of inter-
national civil servants and supporting staff.

The Institute is financed by annual contributions
from its member States which are fixed by the Gen-
eral Assembly. Extra-budgetary contributions may
be made to fund specific projects or activities by the
member States.

The Institute has over the years prepared over sev-
enty studies and drafts, since its establishment. Many
of these have resulted in international instruments,
including international conventions (for example;
Cape Town Convention on International Interests in
Mobile Equipment, Convention on Stolen or Illegally
Exported Cultural Objects, Brussels Convention on In-
ternational Travel Contracts), model laws, principles
and legal and contractual guides. Likewise, some ac-
tivities of the Institute constituted a basis for some in-
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Enstitd, ticari s6zlesmelerden sermaye piyasalarina,
uluslararasi tasimacihiktan kaltdr varhklarina, ban-
kacilik hukukundan fikri mulkiyete, finansal kirala-
madan guvenceliislemlere, sigortaciliktan tahkime
ve medeni usul hukukundan dogal kaynaklara kadar
bircok farkli alanda caligmalar yapmaktadir. Esasen
Enstitd’ndn birincil amaci, genig anlamda modern
ve uyumlastiriimig tek tip 6zel hukuk kurallari mey-
dana getirmektir. Enstitl tarafindan hazirlanan tek
tip kurallar, ekseriyetle maddi hukuk kurallartile il-
gili olup; nadiren de kanunlar intilafi kurallarint ice-
rebilmektedir.

ILULUSLARARASI TICARI SOZLESMELERE iLiSKIN
UNIDROIT iLKELERI

Ozellikle 20.ylzyilin ortalarindan itibaren ivme kaza-
nan teknolojik gelismelerin de etkisiyle, ticari iliskiler
basta olmak tzere, uluslararasi 6zel hukukun alanina
giren hukuki iliskilerin konu bakimindan kapsaminin
genisledigi, nitelik itibariyla karmasiklastig! ve nice-
liksel olarak gecmisle kiyas kabul etmeyecek olclide
siklagtigl goriilmektedir. Eszamanli olarak, hukuki
islemlerin daha hizli ve gtivenli bir bicimde gercek-
lestirilmesine olan ihtiyacin da artmasiyla birlikte,
devletlerin birbirlerinden farkli hukuk sistemlerinin
ve kurallarinin bulunmasi ve buna bagli olarak ortaya
cikan yorum farkhliklarindan kaynaklanan sorunla-
rin ¢6zmda icin ulusal hukuk sistemlerinin diginda
kalan, yeknesak ve tarafsiz kurallarin meydana ge-
tirilmesi fikri gliclenmigtir. Bunun sonucunda Lahey
Uluslararasi Ozel Hukuk Konferansi (HCCH), Birlesmis
Milletler Ticaret Hukuku Komisyonu (UNCITRAL) ve
UNIDROIT gibi kuruluglar uluslararasi antlagmalar,
model kanunlar ve genel ilkeler gibi hukuki araclar

ternational instruments, which were adopted under
the auspices of other international organizations and
which are still in force. The United Nations Conven-
tion on Contracts for the International Sale of Goods
(Vienna Convention) is among these instruments.

In addition, the Institute has been designated as the
Depositary to the Cape Town Convention and the Ge-
neva Securities Convention.

The Institute make studies in many different fields
from commercial contracts to capital markets, from
international transport to cultural properties, from
banking law to intellectual property, from factoring
to secured transactions, from insurance to arbitration,
and from civil procedure law to natural resources. The
basic statutory objective of the Institute is to prepare
modern and harmonised uniform rules of private law
in a broad sense. Uniform rules prepared by the Insti-
tute are generally concerned with the unification of
substantive law rules; they will only include uniform
conflict of laws rules incidentally.

lI.,THE UNIDROIT PRINCIPLES OF INTERNATIONAL
COMMERCIAL CONTRACTS

Especially with the effect of technological advance-
ments accelerated since the mid-20th century, it was
observed that the scope of the legal relations within
the field of international private law were broad-
ened in terms of subject matter; they became com-
plex in qualitative terms; and they became frequent
in quantitative terms, which could not be compared
with the past. Simultaneously, with the increase of
need towards the execution of legal transactions in a
more rapid and secured way, due to the different legal
systems and rules of the states, in order to solve the
problems based on different interpretations; the idea
of creating uniform and impartial rules, out of the
national legal systems, strengthened. Consequently,
the organizations such as the Hague Conference on
Private International Law (HCCH), the United Nations
commission on International Trade Law (UNCITRAL)
and UNIDROIT started to function as international law-
makers by means of preparing legal instruments such
as conventions, model laws and general principles.

As a result of these efforts, the UNIDROIT Principles
of International Commercial Contracts (UPICC) was
published in 1994 at the end of a long study process.
During the preparation of the principles, the acade-
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hazirlamak suretiyle uluslararasi kanun koyucu isle-
vini yerine getirmeye baslamislardir.

Bu yondeki gayretlerin bir Uriinl olarak ortaya ¢ikan
“Uluslararasi Ticari S6zlesmelere iliskin UNIDROIT
ilkeleri” (UNIDROIT Principles of International Com-
mercial Contracts - UPICC) uzunyillar alan bir calisma
stirecinin sonunda 1994 yilinda yayimlanmistir. ilke-
lerin hazirlanmasinda Anglosakson, Kita Avrupasi ve
sosyalist hukuk sistemlerini temsil eden akademis-
yen ve uzmanlar gorev almiglardir.

Esasen, UNIDROIT ilkeleri lex mercatoria (ticari 6rf-a-
det ve teamiil hukuku) niteliginde olup, kodifikasyon
ya da uluslararasi antlasma niteligi tagimamaktadir.
Diger bir ifadeyle, bu ilkelerin uygulanmasi taraflar
arasinda saglanacak konsensiise baglidir. Baglayici
bir etkisi bulunmayan ilkeler, uygulamada yalnizca
biinyesinde tasidigl ikna giici temelinde mesruiyet
ve gecerlilik kazanabilecektir.

2004 ve 2010 yillarinda yapilan degisikliklerle giin-
cellenen UNIDROIT ilkelerinin kapsamina uluslarara-
sI ticari sozlesmeler girmektedir. Uluslararasi antlas-
malardan farkli olarak, baglayici niteligi bulunmayan
esnek kurallar getiren ilkelere devletlerce taraf olun-
masi ya da bunlarin devletlerin i¢ hukukuna alinma-
si soz konusu degildir. ilkeler; bir uluslararasi ticari
sozlesmenin tarafiarinca uygulanacak hukuk olarak
sarahaten secilmeleri halinde veya tarafiarca sozles-
mede uluslararasi hukukun genelilkelerine atifta bu-
l[unulmugsa ya da uygulanacak hukukun belirlenme-
mig olmasi hallerinde uygulama alani bulabilecektir.

ilkelerin ayrica; 6zel hukuk sozlesmelerinin diizen-
lenmesinde ornek olarak kullanilabilme, ulusal ve
uluslararasi kanunlastirma calismalarinda model
islevi gérme, uygulanacak hukukta uygun bir kuralin
bulunamamasi nedeniyle ortaya ¢ikan hukuki bos-
luklarin doldurulmasi ve halihazirda yirdrlikte olan
ilgili uluslararasi antlagmalarin yorumlanmasi baki-
mindan basvurulabilecek yardimci bir arag niteligin-
de olma gibi iglevleri de mevcuttur.

ilkeler, dibacesi ile birlikte 7 boltim ve 119 maddeden
olugmaktadir. Birinci Bolimde; genel hiikimler, soz-
lesme yapma ve sozlesmenin seklini belirleme 6zgur-
g, ikinci BoIUmde; s6zlesmelerin kurulusuna dair
hikimler, U¢linci Bolimde; sozlesmelerin gecerli-
ligine dair hiikiimler, Dérdiincii Bolimde; s6zlesme-

micians and experts, representing the Anglo-Saxon,
Continental Europe and socialist legal systems, were
assigned.

Indeed, the UNIDROIT Principles have the character-
istics of lex mercatoria (commercial customary law)
and they are not a codification or an international
agreement. In other words, the application of these
principles depends on the consensus among the par-
ties. The principles, which are not binding, can only
be legitimate and valid based on its persuasiveness in
practice.

International commercial contracts are included
within the scope of the UNIDROIT Principles, updated
with the amendments in 2004 and 2010. As different
from international agreements, the Principles estab-
lish flexible rules, which are not binding; and it is not
possible for the states to become a party or to incor-
porate and harmonize them with their national laws.
If the principles are explicitly chosen by the parties of
aninternational commercial contractasanapplicable
law or if it is referred to the general principles of in-
ternational law by the parties in the contract or if the
applicable law is not determined by the parties in the
contract; these principles can be applied.

In addition, the principles have following functions:
They can be used as an example in the preparation of
private law agreements and they can be a model dur-
ing the national and international legalization stud-
ies. They can fill the legal gaps, arising from the non-
existence of a convenient rule in the applicable law.
They can also be an auxiliary instrument to be applied
in terms of the interpretation of relevant internation-
al agreements in force.

The principles consist of 7 chapters and 119 articles
with a preamble. There are general provisions, free-
dom of contract and determination of the form of
contract in the First Chapter. In the Second Chapter,
there are provisions with regard to the formation of
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lerin yorumlanmas, Besinci Bolimde; sézlesmelerin
kapsami, Altinci Bolimde; ifaya iligkin hikimler ve
Yedinci Bolimde; ifanin yerine getirilmemesi (ademi
ifa) hususu diizenlenmektedir.

Genel bir bakig acisiyla incelendiginde; ilkelerin te-
melinde sozlesme 6zgurligu, s6zlesme lehine hare-
ket etme veya fesih yerine sozlesmenin ayakta tutul-
masina gayret etme, sozlesmelerin hazirlanmasinda
ve uygulanmasinda iyi niyet ve diristlik ilkelerine
riayetedilmesiile sézlesmelerin usul ve esas yonleriy-
le denetime olabildigince acik olmasinin saglanmasi
distncelerinin yattigl gbze carpmaktadir.

IV.SONUC VE DEGERLENDIRME

Uluslararasi 6zel hukuk kurallarinin yeknesaklasti-
riimasina yonelik calismalar glinimuzde de cesitli
kuruluslar araciligiyla sirdiirilmektedir. UNCITRAL
binyesinde kurulmus olan alti farkli calisma grubu
dizenli olarak toplanmak suretiyle uluslararasi tica-
ret hukukuna iligkin cesitli konularda model kanun
caligmalari yapmaktadir. Calisma guruplarinin top-
lantilari, ilgili kurum ve kuruluslarimizla birlikte Ge-
nel Midirligimizce de takip edilmektedir.

Yine, 2021 yili HCCH Genel isler ve Siyasa Konseyi
toplantisinda alinan karara istinaden, mahkeme-
lerin milletlerarasi yetkisi ile yabanci mahkeme
kararlarinin taninmasi ve tenfizini konu alan “ju-
risdiction Projesi” kapsaminda kurulan sinir asan
hukuki ve ticari uyusmazliklarda yetkiye iliskin
meseleler hakkindaki Calisma Grubu toplantilarina
ayni zamanda UNIDROIT Ydnetim Konseyi Gyeligi
goreviniyuruten Prof. Dr. Yusuf Caligkan tarafindan
katilim saglanmaktadir.

Son dénemde, UNIDROIT’in 2020-2022 calisma
programi dahilinde olusturulan ve yapay zeka, akil-
i sozlesme ve dagitik hesap defteri teknolojisi (DLT)
konularinda danisma gorevi ylrltecek olan “Dijital
varliklar ve Ozel Hukuk Yonlendirme Komitesi” ¢a-
lismalarina Glkemiz adina Prof. Dr. Leyla Berber Keser
katiimaktadir.

Ulkemizce, uluslararasi ticaret hukuku ve uluslararasi
ozel hukukun diger alanlarinda gerceklestirilen ve bu
alanlarda onemli kiresel gelismelere yol agmasi bek-
lenen s6z konusu ¢aligmalarin yakindan izlenmesinin
onem tasidigI diistinilmektedir.

contracts. There are provisions related with the valid-
ity of the contracts in the Third Chapter and there are
provisions related with the interpretation of the con-
tracts in Fourth Chapter. Fifth Chapter is related with
the content of the contracts. There are provisions re-
lated with performance in Sixth Chapter and related
with non-performance in Seventh Chapter.

When it is examined from a general perspective; it
is observed that the principles are based on freedom
of contract, acting in favour of the contract or main-
taining the sustainability of the contract instead of its
termination, good faith and fair dealing in the prepa-
ration and application of contracts and enabling the
contracts eligible for review in terms of its procedure
and principles.

IV.CONCLUSION AND EVALUATION

The activities towards the uniformity of the rules
of international private law are also carried out by
means of various organizations. Six different working
groups, established under UNCITRAL, meet regularly
and carry out activities towards model laws in vari-
ous matters related with international trade law. The
meetings of working groups are also followed by our
Directorate General, as well as other related institu-
tions and organizations of our country.

Based on the decisions taken in the meeting of HCCH
Councilon General Affairsand Policyin 2021, Prof. Yu-
sufcaliskan, who is also the member of the UNIDROIT
Governing Council, participates in the meetings of
working Group on matters related to jurisdiction in
transnational civil or commercial litigation, formed
within the scope of the “Jurisdiction Project” on the
international jurisdiction of courts and the recogni-
tion and enforcement of foreign judgments.

Recently, on behalf of our country, Prof. Leyla Berber
Keser participates in the activities of “Digital Assets
and Private Law Steering Committee”, established
within the UNIDROIT Work Programme for 2020-
2022 and which fulfil the duty of consultation in the
areas of artificial intelligence, smart contracts and
distributed ledger technology (DLT).

Itisthought thatitis important for our country to fol-
low these activities closely, which are carried out in
the field of international trade law and other fields of
international private law and which are expected to
lead to important global developments in these fields.
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ULUSLARARASI DENIZCILIK

ORGUTU VE DENiZ HUKUKU ENSTITUSU
INTERNATIONAL MARITIME ORGANIZATION
AND INTERNATIONAL MARITIME LAW INSTITUTE

I.ULUSLARARASI DENIZCILIK ORGUTU

Uluslararasi Denizcilik Orglitii (International Mariti-
me Organization-IMO), 1948 yilinda Birlesmis Mil-
letler denizcilik konferansinda kurulmasi kararlas-
tiriimig ve ilk olarak 1958 yilinda Hikimetler Arasi
Denizcilik Danisma Orglitd  (Inter-Governmental
Maritime Consultative Organization-IMCO) adiyla ku-
rulmustur. 1982 yilina kadar bu isimle Birlesmis Mil-
letler blnyesinde bir “danigmanlik” birimi olarak fa-
aliyet gbsteren IMCO, 1982 yilinda bugtink( adi olan
Uluslararasi Denizcilik Orgitt adini almistir.

Merkezi Londra’da bulunan IMO, BM’nin deniz em-
niyeti, seyir giivenligi ve deniz

cevresinin korunmasi gibi teknik V/
denizcilik konularinda faaliyet gos-

teren bir uzmanlik kurulusudur.

Bu itibarla, IMO’nun temel gorevi, V

1)

.INTERNATIONAL MARITIME ORGANIZATION

The establishment of the International Maritime Or-
ganization (IMO) was decided in an international
conference on maritime, held by the United Nations
in 1948. It was originally established under the name
of Inter-Governmental Maritime Consultative Orga-
nization (IMCO) in 1958. IMCO, which carried out its
activities as a “consultative” unit under this name
within the body of the United Nations until 1982, was
named as International Maritime Organization (IMO),
its current name, in 1982.

TheIMO,the headquarters of whichisinLondon, func-
tions as an expertise organization

\Q in the fields of technical maritime
q matters of the UN such as maritime
safety, maritime security and the
protection of marine environment.

denizcilik faaliyetleri icin evrensel W‘y In this regard, the main mission of
olarak dlzenleyici cerceveyi be- Q b IMO is to determine the universal

lirlemektir. Ulkemiz, ilk kez aday
oldugu 1999 yilindan itibaren, iki
yilda biryapilan bltiin IMO konsey
secimlerinde Uyelige secilmistir.
Uluslararasi Denizcilik Orgiiti’niin faaliyet alanla-
ri; uluslararasi denizlerde seyir giivenligi yoniinden
gerekli teknik 6nlemleri almak ve buna iligkin ulus-
lararasi normlarin diizenlenmesini tesvik etmek, de-
niz isletmeciliginin verimli olmasini saglamak tizere
etkili kurallarin kabullinG tegvik etmek ile denizlerin
gemiler tarafindan kirletilmesinin dnlenmesine yo-
nelik olarak dlkeler arasinda is birligi yapiimasini
saglamak olarak belirlenmistir.

%-
IMLI

regulatory framework for maritime
activities. Since 1999, when our
country became candidate for the
first time, our country was elected as a member in all
elections for IMO Council, held in every two years.

The purposes of the International Maritime Organiza-
tion (IMO) are to take necessary technical measures
in terms of maritime safety in international waters
andtoencourage the adoption of international norms
on this issue, to encourage and facilitate the gen-
eral adoption of the highest practicable standards in
matters concerning maritime safety and efficiency
of navigation, and to enable cooperation among the
countries towards the prevention and control of ma-
rine pollution from ships.
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ILULUSLARARASI DENiZ HUKUKU ENSTITUSU

IMO ile Malta HukUmeti arasinda yapilan anlagsma
kapsaminda 1988 yilinda Malta’da IMO Uluslararasl
Deniz Hukuku Enstitlst (IMLI) kurulmustur. Ensti-
ti'ndn misyonu, tim Devletlerde, ozellikle de gelis-
mekte olan Devletlerde deniz hukuku alaninda kapa-
site gelistirmeyi artirmak, IMO hedeflerinin gercek-
lestiriimesine katkida bulunmak ve bdylece givenli,
cevreye duyarli, verimli ve strdUrtlebilir denizciligi
tesvik etmektir.

IMLI, 1989da ilk egitim programini baglatmistir. Ana
amaci, uluslararasi deniz hukuku konusunda, 0zel-
likle gelismekte olan ulkelerden diplomatlar, Adalet
Bakanligi yetkilileri ve Denizcilik kurumlari personeli
gibi devlet gorevlilerini egitmektir. IMLI’'nin calisma-
lari, uluslararasi deniz hukuku alaninda, denizcilik
kanun ve yonetmeliklerinin uygulanmasi konusunda
hazirlik yapabilen, gozden gecirebilen ve tavsiyelerde
bulunabilen bir uzman kadrosunun olusturulmasina
katkida bulunmustur.

ILINTERNATIONAL MARITIME LAW INSTITUTE

The IMO International Maritime Law Institute (IMLI)
was established in Malta in 1988 under an agreement
concluded between the IMO and the Government of
Malta. The mission of the Institute is to enhance ca-
pacity-building in all States, particularly developing
States, in the field of maritime law, to contribute to
the fulfilment of the IMO objectives, thereby promot-
ing safe, secure, environment-friendly, efficient and
sustainable shipping.

IMLI started its first training programme in 1989. ItS
main purpose is to train public officers such as dip-
lomats, the officials of the Ministry of Justice and the
staff of maritime institutions, principally from devel-
oping countries, in international maritime law. IMLI’s
work has contributed to the establishment of a cadre
of experts in international maritime law who are able
to prepare, review and advise on the implementation
of maritime laws and regulations.
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INTERNATIONAL MARITIME ORGANIZATION
AND INTERNATIONAL MARITIME LAW INSTITUTE

IMLI egitimlerine kurulugundan bu yana, 145 fark-

[I devletten 1.100’e yakin denizcilik uzmani katilim
saglamistir.

IMLI, Tlziglinde yer alan diizenleme ile Enstiti’nlin
programlarindaki kontenjanin yizde 50’sinin kadin
adaylara ayrilmasini zorunlu kilan Birlesmig Milletler
sistemiicindeki ilk kurumdur.

IMLI'de temel olarak 5 cesit egitim programi bulun-
maktadir. Bunlar;

1-Uluslararasi Denizcilik Hukukunda Yiksek Lisans,

2- Uluslararasi Denizcilik Mevzuatinda Beseri Bilimler
Yiksek Lisansl,

3- Uluslararas! Denizcilik Hukukunda Doktora,

4- Uluslararasi Deniz Hukuku alaninda ileri Diploma
programi, ve son olarak,

5- Ozel tematik kisa kurslar,

olarak sayilabilir.

Since its establishmentin 1988, IMLI has trained close
to 1,100 maritime experts from 145 States.

IMLI is the first institution within the United Nations
system, which mandated in its Statute that the Insti-
tute shall reserve 50 per cent of the places in its pro-
grammes for deserving female candidates.

IMLI offers basically five types of training programmes.
These training programmes are as follows:

1- Master of Laws in International Maritime Law,

2- Master of Humanities in International Maritime
Legislation,

3- Doctor of Philosophy in International Maritime
Law,

4- Advanced Diploma programme in International
Maritime Law, and finally,

5- Specialized short courses.

Inthe Institute, itis possible to attend master’s degree
with thesis in maritime law for one-year period in re-
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ULUSLARARASI DENIZCIiLIK ORGUTU VE DENIZ HUKUKU ENSTITUSU

Enstitlide deniz hukuku alaninda yaklasik 35.000
Euro Gcret ile biryil streli tezli yiiksek lisans yapmak
mumkunddr. Deniz hukuku yuksek lisansi icin, Ens-
titd tarafindan kabul edilen bir Gniversitenin Hukuk
boliminden mezun olmak ile IELTS dil yeterlilik si-
navindan asgari 6.0 puan almis olmak aranmaktadir.
Bir devlet kurumu, yukarida sayilan programlardan
birine, Bakanliklar veya denizcilik igleriyle ilgili bir
bélimde calisan kisiyi aday gosterdikten sonra, Ens-
titi’'nlin adaya burs bulma imkani da mevcuttur.

Her yeni yill miteakip IMO Uyesi bitlin devletlere sir-
kiiler nota génderilmek suretiyle IMLI'de egitim alin-
masina iliskin ilan verilmektedir. Ulkemizde bu ilan
Disisleri Bakanligi aracihiglyla duyurulmaktadir.

1.SONUC

IMO, BM’nin munhasiran denizcilik konularindaki
uzmanlik kurulusu olarak uluslararasi deniz huku-
ku alaninda uzman hukukcu yetistiren uluslararasi
prestije sahip koklU bir kurumdur. IMO’nun da des-
tekledigi Malta’da bulunan IMLI'de egitim alan kursi-
yerler Uluslararasi Adalet Divani (ICJ) ve Uluslararasl
Deniz Hukuku Mahkemesi (ITLOS) egitimlerine de
katilim saglamaktadir. IMLI'nin IMO ile iliskili olmasi,
resmi olarak Malta Hikimeti tarafindan desteklen-
mesi, egitim almak isteyen adaylara burs imkanlari,
Enstittl Yonetim Kurulu Bagkani Sayin Kitack Lim’in
aynizamanda IMO Genel Sekreteri olmasi gibi neden-
ler tercih edilmesinde dnemli rol oynamaktadir.

INTERNATIONAL
MARITIME
ORGANIZATION

turn for a fee of nearly 35.000 Euros. For the master’s
degree in maritime law, the academic requirements,
including a degree in law with a high standing from
arecognized university and 6.0 score from proficiency
test in the English language (IELTS), are required to
be met. After a government entity nominates a can-
didate, who is already serving in the Ministries or
Departments concerned with legal, port or shipping
affairs, to one of the above-mentioned programmes;
it is also possible for the Institute to find a fellowship
donor for the candidate.

Following each new year, itis advertised towards receiv-
ing training in IMLI by means of sending circular notes to
all member states of IMO. In our country, this advertise-
mentisannounced by the Ministry of Foreign Affairs.

11l.CONCLUSION

IMO is a deep-rooted and internationally-prestigious
organization, which trains legal experts in the field of
international maritime law, as the expertise organi-
zation of the UN on maritime issues exclusively. The
trainees, who are receiving training in IMLI located in
Malta and supported by IMO, also participate in the
trainings of International Court of Justice (ICJ) and
International Tribunal for the Law of the Sea (ITLOS).
While preferring the Institute, the reasons such as the
relation of IMLI with IMO, the official support of the
Government of Malta, the fellowship opportunities
and Mr. Kitack Lim, who is the Chairman of IMLI Gov-
erning Board and also the Secretary-General of IMO,

play important role for the candidates.

IMLI

INTERNATIONAL MARITIME LAW INSTITUTE

Established under the auspices of the International Maritime Organisation a specialised agency of the United Nations
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KARA PARA AKLAMA VE TERGRIZMIN FINANSMANI-
NA KARSI MUCADELEYE ILISKIN YENI ONERI

AB Komisyonu, 20 Temmuz 2021 tarihinde, AB’nin
kara para aklama (anti-money laundering/AML) ve
terdrizmin finansmaniyla micadele (countering the
financing of terrorism/CFT) kurallarini giiclendirme-
ye yonelik bir yasa teklifi paketi sunmustur. Avrupa
Parlamentosu ve Konseyine sunulan paket, kara para
aklamayla micadele icin yeni bir AB otoritesinin ku-
rulmasini da icermektedir.

Duzenleme ile suclularin yasa disl gelirleri aklama ve
teror faaliyetlerinin finansmanina yonelik yasal bog-
luklarin doldurulmasi suretiyle stipheli islem ve faa-
liyetlerin tespitini kolaylastirmak amaglanmaktadir.
AB’nin 2020-2025 yillarini kapsayan Guvenlik Birli-
gi Stratejisinde, AB’nin kara para aklama ve teroriin
finansmaniyla micadele cercevesini gelistirmenin,
Avrupalilari terdrizmden ve organize suclardan koru-
maya da yardimci olacagi dile getirilmistir.

Teklifte yer alan Onlemlerin, teknolojik yeniliklerle
baglantili olarak ortaya cikan sanal para birimleri gibi
yeni zorluklarr dikkate alarak mevcut AB cercevesini
blyik dlctde gelistirdigi belirtilmistir:

Paketin dort yasama teklifi icerdigi goriilmektedir:
-Yeni AB AML/CFT Otoritesi olugturan bir TizUk;

NEW PROPOSAL ON COMBATING MONEY LAUN-
DERING AND FINANCING OF TERRORISM

On 20 July 2021, the EU Commission presented a
package of legislative proposals to strengthen the
EU’s anti-money laundering (AML) and countering
the financing of terrorism (CFT) rules. The package
presented to the European Parliament and Council,
also includes the establishment of a new EU au-
thority to combat money laundering.

The regulation aims to facilitate the detection of
suspicious transactions and activities, by filling the
legal gaps regarding the activities of criminals for
laundering proceeds of crime and financing terror-
istactivities. The EU Security Union Strategy, cover-
ing the period from 2020 to 2025, states that en-
hancing the EU’s framework for anti-money laun-
dering and countering the financing of terrorism,
would also help protect Europeans from terrorism
and organized crime.

It is noted that the measures contained in the pro-
posal greatly improve the existing EU framework,
taking into account new challenges, such as virtual
currencies emerging in connection with techno-
logical innovations:

The package contains four legislative proposals:
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-AMLICFT ile ilgili bir TUzUk,

«YUrQrlikteki 2015/849/EU sayili Direktifin yerine ge-
cecek yeni bir AML/CFT Direktifi (AMLDG)

-Kripto varlik transferlerini izlemeye yonelik olarak
2015 yilinda kabul edilen Tlzik'in gozden geciril-
mesi (2015/847/EU sayli TUziik)

Komisyon, ayrica suclularin kara para aklamasinin bir
yolu olanylksek miktarli nakit 6demelericin de AB capin-
da 10.000 Euro’luk bir sinirlama getirilmesini Gnermistir.

Diizenleme onerisi, Avrupali yetkililerin daha dijital
bir toplum olasiligini degerlendirdigi ve Euronun ta-
mamen dijital bir versiyonunun uygulanmasi fikri-
nin Avrupa Merkez Bankasi tarafindan incelendigi bir
donemde glindeme gelmistir. Bununla birlikte One-
ri'nin, nakitle ilgili kara para aklamayi engelleyebilse
de, cevrimici veya dijital kara para aklama ve dolandi-
ricilikta artisa yol acabilecegi de ifade edilmistir.

(Haber metni icin bkz. https://ec.europa.eu/commis-
sion/presscorner/detail/en/ip_21_3690  ve https://
www.mondag.com/uk/money-laundering/1104018/
the-european-union-has-raised-the-prospe-
ct-of-limits-on-cash-only-purchases-in-or-
der-to-remove-the-potential-for-money-launde-
ringzemail_access=on)

A Regulation establishing the new EU AML/CFT
Authority

A Regulation on AML/CFT

A new Directive on AML/CFT (AMLDG) that will re-
place the existing Directive 2015/849/EU

-The revision of Regulation 2015/847/EU to trace
transfers of crypto-assets.

The Commission has also proposed the setting up
of an EU-wide limit of €10,000 to large cash pay-
ments, which isa means, used by criminals to laun-
derillicit proceeds.

The proposal came at a time when the European
authorities were considering the possibility of a
more digital society and the idea of implementing a
fully digital version of the euro was being reviewed
by the European Central Bank. It is also stated that
the Proposal may prevent cash-related money
laundering, but lead to an increase in online and
digital money laundering and fraud.

(For the text of the news, see https://ec.europa.
eu/commission/presscorner/detail/en/ip_21_3690
and  https://www.mondag.com/uk/money-laun-
dering/1104018/the-european-union-has-raised-
the-prospect-of-limits-on-cash-only-purchases-
in-order-to-remove-the-potential-for-money-
launderingzemail_access=on)
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AB, TURKIYE VE UKRAYNA TARAFINDAN
DUZENLENEN KOVID SERTIFIKALARINI TANIDI

AB Komisyonu, AB’nin 20 Agustos 2021 tarihinden
itibaren TUlrkiye, Ukrayna ve Kuzey Makedonya’dan
alinan Kovid sertifikalarini taniyarak bu tlkelerde
ikamet edenlere daha kolay seyahat etmenin yolunu
acacagini duyurmustur.

Aciklamada, “denklik” kararinin, bu Ug tlkenin serti-
fikalarinin Birlik capinda AB Dijital Kovid Sertifika sis-
temine baglanacagl anlamina geldigi bildirilmistir.

AB sertifikalari, taglyicinin Avrupa
llag Ajansi (EMA) tarafindan onay-
lanan asilarla tam olarak asilanip
asilanmadigi, Kovid-19 enfeksi- 4
yonu gecirip gecirmedigi veya ya- ¥
kin zamanda negatif sonuc veren
bir Kovid testi yaptirip yaptirma-
digi bilgilerini icermektedir.

Yapilan agiklamada, Turkiye, Ukrayna ve Kuzey Ma-
kedonya’nin da AB’nin Kovid sertifikalarini kabul et-
tigi belirtilmistir.

AB hdlihazirda dort Kovid-19 agisini tanimigtir: Bi-
ONTech/Pfizer, AstraZeneca, Moderna ve johnson &
Johnson. AB ilkeleriise bu dort agi digindaki asilari da
kabul edebilmektedir.

(Haber metni icin bkz. https://lwww.euractiv.com/se-
ction/coronavirus/news/eu-recognises-covid-certifi-
cates-from-turkey-and-ukraine/)

FACEBOOK AB’DEN ABD’YE BiR VERI AKTARIM
YASAGIYLA KARSI KARSIYA

Sosyal medya devi Facebook’un, halihazirdaki 410
milyon Avrupali kullanicisinin verilerini ABD’ye gon-
dermesini engellemeye dontk bir karar verildi.

2020 Temmuz ayinda verdigi Schrems Il kararinda,
Avrupa Birligi Adalet Divani (ABAD), AB’den ABD’ye
yapilacak kisisel veri akiglarina yeterli dlzeyde ko-
ruma saglanmasina iliskin Avrupa Komisyonunun
“Gizlilik Kalkani (Privacy Shield)” Kararini ABD’nin
gozetim programlari nedeniyle gecersiz ilan etmis,
boylece Gizlilik Kalkani Karari temelinde kisisel veri-
lerin transferini yasa disi hale getirmisti.

EU RECOGNIZED THE COVID CERTIFICATES ISSUED BY
TURKEY AND UKRAINE

The EU Commission has announced that the EU will
recognize Covid certificates received from Turkey,
Ukraine and North Macedonia as of 20 August 2021,
paving the way for easier travel for people residing in
these countries.

In the statement, it is reported that the “equivalence”
decision means that the certificates of these three
countries will be linked to the EU Digital Covid Certifi-
cate system throughout the Union.

m= W ry certificates include information
on whether the holder has been
fully vaccinated with vaccines, ap-
proved by the European Medicines
Agency (EMA), has been infected
with Covid-19, or has recently had a negative Covid test.

The statement states that Turkey, Ukraine and North
Macedonia also accepted the EU’s Covid certificates.

The EU has already recognized four Covid-19 vaccines:
BioNTech/Pfizer, Astrazeneca, Moderna and johnson
& Johnson. The EU countries can also accept vaccines
other than these four vaccines.

(For the text of the news, see https://www.euractiv.
com/section/coronavirus/news/eu-recognises-covid-
certificates-from-turkey-and-ukraine/)

EU RECOGNIZED THE COVID CERTIFICATES ISSUED BY
TURKEY AND UKRAINE

A new decision has been made to prevent the social
media giant Facebook from sending the data of its
current 410 million European users to the USA.

Inits Schrems Il decision in July 2020, the Court of Jus-
tice of the European Union declared invalid the Euro-
pean commission’s “Privacy Shield” Decision, which
states that there is sufficient protection for personal
data flows from the EU to the USA due to US surveil-
lance programs, thus making the transfer of personal
dataillegal on the basis of the Privacy Shield Decision.
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Facebook’un AB’den ABD'ye veri aktarimiicin kullan-
digl standart sézlesme maddesi (standard contractu-
al clause/SCC) mekanizmasi, Temmuz ayinda verilen
kararda ABAD tarafindan gecerli sayilmistl. Ancak
ABAD, standart sézlesme hiikiimleri uyarinca diger
tlkelerde veri korumasi saglanamiyorsa, veri koru-
ma kurullarinin AB digina aktarimlari askiya almalari
veya yasaklamalari gerektigine de karar verdi.

Facebook’'un AB’deki bas denetleyicisi olan irlanda cum-
huriyeti, Veri Koruma Komisyonu (DPC), bu karar sonrasi
gecen Agustos ayinda bir sorusturma baglatarak Face-
book’un AB kullanici verilerini ABD’ye aktarmasinin as-
kiya alinabilmesine iliskin bir 6n karar vermisti.

Facebook, bu durumun hedefe yonelik ¢evrim ici rek-
lamlari sunmak icin kullanici verilerini islemeye da-
yanan sirketleri icin “son derece agir’ ve “telafi edile-
mez” sonuclar doguracagini belirterek hem sorustur-
maya hem de gecici karara itiraz etmisti.

irlanda Yiiksek Mahkemesi Facebook tarafindan yapi-
lan itirazin reddine karar verdi.

irlanda Veri Koruma Komisyonu’nun ise ABAD tara-
findan verilen Schrems Il karari sonrasinda verdigi én
karar, Facebook’un AB sinirlari dahilinde bulunan kul-
lanicilarinin verilerini yerel olarak depolamasi ve karar
alinmasi halinde islenmek Uzere ABD’ye aktariminin
durdurulmasi sonucunu dogurabileceginden, sirketin
isleyisi bakimindan buytk 6nem tagimaktadir.

Karar, veri akisini hemen durdurmazken, irlanda
veri dlzenleyicisini son sekiz yilda bir dizi yasal is-
lemde bulunmaya zorlayan Avusturyali aktivist Max
Schrems, kararin sonucta bunu kaciniimaz kildigina
inandigini soyledi.

DPC gecici karari uygularsa, ABD’deki sirketlerin Av-
rupa’dan gelen kisisel verilere ayricalikli erigiminin
sona erebilecegi belirtildi.

(Haber metni icin bkz. https://www.aljazeera.com/
economy/2021/5/14/facebook-faces-devasta-
ting-data-transfer-ban-after-irish-ruling and ht-
tps:/itechcrunch.com/2021/05/14/facebook-loses-
last-ditch-attempt-to-derail-dpc-decision-on-its-
eu-us-data-flows/)

The standard contractual clause (SCC) mechanism
that Facebook uses to transfer data from the EU to the
USwas deemed valid by the CJEU in the decision made
in July. However, the CJEU also ruled that data protec-
tion authorities should suspend or ban transfers out-
side the EU if data protection cannot be achieved in
other countries under SCC.

After this decision, Data Protection Commission (DPC)
of the Republic of Ireland, the lead regulator of Face-
book in the EU, launched an investigation last August,
rendering a preliminary ruling that Facebook could
suspend the transfer of EU user data to the US.

Facebook objected to both the investigation and the
interim decision, stating that this would have “ex-
tremely severe” and “irreparable” consequences for
its companies, which rely on processing user data to
serve targeted online ads.

Thelrish Supreme Court dismissed Facebook’s appeal.

The Irish Data Protection Commission, on the other
hand, made a preliminary decision after the Schrems
Il decision by the CJEU. The preliminary decision is of
great importance for the operation of the company,
as Facebook stores the data of its users located within
the borders of the EU locally and, if a decision is taken,
may result in stopping its transfer to the USA for pro-
cessing.

While the decision didn’timmediately halt the flow of
data, Austrian activist Max Schrems, who has forced
the Irish data regulator to take a series of legal actions
overthe past eight years, said he believes the decision
ultimately made it inevitable.

It was stated that if the DPC implements the interim
decision, the privileged access of companies in the
USA to personal data from Europe may end.

(For the text of the news, see https://www.aljazeera.
com/economy/2021/5/14/facebook-faces-devas-
tating-data-transfer-ban-after-irish-ruling and
https://techcrunch.com/2021/05/14/facebook-loses-
last-ditch-attempt-to-derail-dpc-decision-on-its-
eu-us-data-flows/
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AB TAIEX DESTEKLEME MEKANIZMASI

Tetkik Hakimi
Rapporteur Judge THE EU TAIEX SUPPORT MECHANISM
.GIRIS LINTRODUCTION

Avrupa Birligi Komisyonu, Komguluk ve Genisleme
Miizakereleri Genel Miidirliigli (Directorate-Gene-
ral for Neighbourhood and Enlargement Negoti-
ations-DG NEAR) biinyesinde Egitim ve Kurumsal
Yapilanma Birimi tarafindan yonetilen TAIEX (Tech-
nical Assistance and Information Exchange) “Teknik
Destek ve Bilgi Degigimi” anlamina gelen bir meka-
nizmadir. TAIEX yararlanicilara talep odakli olarak
AB mevzuatinin anlasiimasi, ulusal mevzuata akta-
rilmasi, uyumilastiriimasi ve uygulanmasi ile yird-
tilmesi agamalarinda faydalanici dlkelere yardimci
olmak tzere kurulmus bir teknik destek mekaniz-
maslidir. Temel olarak sorunlarin kisa vadeli olarak
¢Ozim icin en etkin ¢6ztm yontemini sunar. TAIEX,
AB Genigleme Stratejisinin de ayrilmaz bir parcasi-
ni olusturmaktadir. 1996 yilindan bu yana AB, TAIEX
araciliglyla AB kural ve prosedirleri hakkinda uzman-
lik, deneyim ve iyi uygulamalari paylagsmaktadir.

TAIEX'in sagladigi teknik destek standart olarak calis-
maziyareti (study visit), calistay (workshop) ve uzman
talebi (expert mission) seklinde gerceklesmektedir.
Istisnai olarak cok dilkeli seminer (multi-country se-
minars), siyasi kriterler seminerleri ve bolgesel egi-
tim programi (regional training programme-RTP)
faaliyetleri de diizenlenebilmektedir. Mart 2020 tari-
hinden bu yana ise diinya genelinde devam eden Ko-
vid-19 surecinde ¢evrimici ¢alistaylar ve uzman des-
tegi yoluyla TAIEX destegi saglanabilmektedir.

ILTAIEX MEKANIZMASININ AMACLARI

AB Komisyonu, TAIEX mekanizmasl ile genel olarak
su hususlari hedeflemektedir:

«Faydalanici tlkelerin mevzuatlarinin AB mevzuatina
uyumlu hale getirilmesi ve uygulanmasi agamalarin-
da kisa sireli teknik destek saglamak; bu kapsamda

TAIEX, which is managed by the Training and Insti-
tutional Organization Unit of the Directorate General
for Neighbourhood and Enlargement Negotiations
(DG NEAR) of the European Commission, is a mecha-
nism meaning “Technical Assistance and Information
Exchange”. TAIEX is a technical support mechanism
established to assist beneficiaries in understanding,
transposing, harmonizing, implementing and enforc-
ing the EU legislation based on request. Essentially,
it provides the most effective method for resolving
problems in the short term. TAIEX also constitutes
an inseparable part of the EU Enlargement Strategy.
Since 1996, the EU has been sharing expertise, experi-
ence and best practices regarding the rules and proce-
dures of the EU through TAIEX.

TAIEX generally provides technical support through
study visits, workshops and expert missions. As an
exception, multi-country seminars, political criteria
seminars and regional training programmes (RTPS)
can be organized. During the Covid-19 process con-
tinuing throughout the world since March 2020,
TAIEX support has been delivered through online
workshops and expert assistance.

11.OBJECTIVES OF THE TAIEX MECHANISM

With the TAIEX mechanism, the European Commis-
sion generally aims for the following:

<Harmonizing the legislation of the beneficiary coun-
tries with the EU legislation and giving short term
technical support in the implementation stages;
within this scope, providing the beneficiary countries
with technical training and sample practices,

<Approximating the countries within the scope of the
European Neighbourhood Policy with the EU by en-
hancing economic and political cooperation,
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faydalanici tilkelere teknik egitim ve 6rnek uygulama
sunmak,

-Ekonomik ve siyasi isbirligini artirarak Avrupa Kom-
suluk Politikasi kapsamindaki Glkeleri AB’ye yakin-
lastirmak,

-ileri asamalardaki teknik yardim ihtiyacini belirle-
mek ve uyumlastirma strecini izlemek amaciyla veri
tabaniaraglari sunmak.

IIILFAYDALANICI ULKELER VE BASVURU YOLU

TAIEX mekanizmasindan AB’ye aday tlkeler, potansi-
yel aday ulkelerve Avrupa Komsuluk Politikasi kapsa-
minda bulunan dlkeler ile Kuzey Kibris Trk Cumhu-
riyeti ve Rusya yararlanmaktadir. Buna gore, Ulkemiz
yaninda, aday ulke konusundaki Kuzey Makedonya,
Karadag, Sirbistan ve Arnavutluk ile potansiyel aday
tlkeler Bosna-Hersek ve Kosova TAIEX mekanizma-
sindan faydalanmaktadir.

Esasen Avrupa Komsuluk Politikasinin amaci AB ile
komgulari arasindaki siyasi, hukuki ve sosyo ekono-
mik yakinlagmay! saglayarak AB’nin cevresinde dost
ve istikrarli tlkelerden olugan bir kusak tesis etmek-
tir. BU kapsamda yer alacak dlkelerin katilim pers-
pektifi (tam Uyelik) olmadan, AB ile uyuma yonelmesi
beklenmektedir.

AB’nin komsuluk politikasi ylrittigli Cezayir, Erme-
nistan, Azerbaycan, Belarus, Misir, Giircistan, Israil,
Urdin, Liibnan, Libya, Moldova, Fas, Filistin, Suriye,
Tunus ve Ukrayna TAIEX'in faydalanicilari arasinda
yer almaktadir.

-Determining the need for technical assistance in the
further stages and presenting database tools with a
view to monitoring the harmonization process.

1II.BENEFICIARY COUNTRIES AND METHOD OF APPLI-
CATION

The candidate countries and potential candidate
countries for the EU, countries within the scope of the
European Neighbourhood Policy as well as the Turk-
ish Republic of Northern Cyprus and Russia benefit
from the TAIEX mechanism. Accordingly, along with
Turkey, the candidate countries such as the North
Macedonia, Montenegro, Serbia and Albania as well
as the potential candidate countries such as Bos-
nia-Herzegovina and Kosovo benefit from the TAIEX
mechanism.

Essentially, the objective of the European Neighbour-
hood Policy is to establish a zone comprised of friendly
and stable countries around the EU by ensuring the
political, legal and socio-economic approximation
between the EU and its neighbours. The countries to
be included within this scope are expected to tend to-
wards harmonization with the EU without an acces-
sion perspective (full membership).

Algeria, Armenia, Azerbaijan, Belarus, Egypt, Georgia,
Israel, Jordan, Lebanon, Libya, Moldova, Morocco, Pal-
estine, Syria, Tunisia and Ukraine, with which the EU
implements a neighbourhood policy, are among the
beneficiaries of TAIEX.

Since 2010, applications can be made to the TAIEX
mechanism through the database managed by the

g g
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TAIEX

AB TECRUBELERININ PAYLASIMI

TAIEX mekanizmasina 2010 yilindan bu yana Disig-
leri Bakanligl, AB Bagkanligi tarafindan tutulan veri
tabani araciligiyla basvuru yapilabilmektedir. TAIEX
veri tabaninda her kullanici kurum icin bir kullanici
hesabi olusturulmug olup, bagvurular AB Baskanlg!
araciligiyla AB Komisyonuna iletilmektedir.

IV.TAIEX KONULARI

TAIEX tarafindan sunulan teknik destek i¢ pazar, ta-
rim ve gida glivenligi, adalet-6zgiirliik ve giivenlik ile
altyapi gibi genis bir calisma alaninda yer alan farkli
konulara yonelik ok cesitli faaliyetleri kapsamaktadir.

A.i¢ Pazar

¢ Pazar, AB tarafindan serbest ticaret ve dolasimi sag-
lamak icin desteklenmektedir. Bu kapsamda TAIEX
yardimi Ozellikle istihdam politikasi, fikri mulkiyet
haklari konulari, finansal hizmetler, rekabet politika-
sI, tiiketicinin korunmasi ve saglik politikasina odak-
lanmaktadir. Ayrica KOBI'ler, sanayi, vergi ve giimriik
konulari énem verilen diger hususlardir.

B.Tarim ve Gida Giivenligi

Tarim ve gida giivenligi alaninda yapilan yardim ve-
terinerlik ve balik¢ilik gibi sektorlerin yaninda bitki
sagligi gibi alanlarida kapsar. Kirsal kalkinma, cogra-
fi isaretlerin korunmasi ve organik tarim standartlari
gibi konularda rehberlik verilmektedir.

Directorate for EU Affairs of the Ministry of Foreign Af-
fairs. Auseraccount has been created for each userin-
stitution on the TAIEX database and the applications
are conveyed to the European Commission through
the Directorate for EU Affairs.

IV.TAIEX FIELDS

Thetechnical support provided by TAIEX covers a wide
variety of activities regarding different subjects in-
cluded in a large working area such as internal mar-
ket, agriculture and food safety, justice-freedom and
security as well as infrastructure.

A.Domestic Market

Domestic market is supported by the EU for ensuring
free trade and movement. In this regard, TAIEX assis-
tance especially focuses on employment policy, issues
about intellectual property rights, financial services,
competition policy, consumer protection and health
policy. Importance is also attached to SMEs, industry,
taxation and customs issues.

B.Agriculture and Food Safety

Aid in the field of agriculture and food safety covers
sectors, such as veterinary and fisheries, as well as
fields, such as phytosanitary. Guidance is given on
issues such as rural development, protection of geo-
graphical indications and organic farming standards.

m
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Ozellikle veterinerlik alaninda salgin 6ncesi ve sonra-
sinda uzman yardimlari zamaninda saglanarak sal-
ginlarin kontrolii saglanmaktadir.

C.Adalet, Ozgiirliik ve Giivenlik

Adalet, dzglrlik ve givenlik alaninin vize politikas,
gdcmenlik, siginma, hukuki ve cezai konularda ulus-
lararasi adli isbirligi, uyusturucu politikasi, organize
suclarla mucadele, temel haklar, irk¢ilik gibi konulari
kapsayan oldukca genig bir mevzuati bulunmaktadir.

Bu alanda TAIEX mekanizmasinin hedef gruplari
adalet ve icisleri bakanliklarinin yetkilileri ile sinirli
olmayip ayni zamanda miktesebati gunlik islerinde
uygulamak durumunda olan hakimler, savcilar, polis
memurlari, diger kolluk kuvvetlerive sinir muhafizla-
ri gibi yetkilileri de icerir.

D.Cevre, Enerji, Ulasim ve Telekomiinikasyon

TAIEX yardimi Cevre ve iklim Bélgesel Katilim Ag
(Environment and Climate Regional Accession
Network-ECRAN) araciliglyla cevre mevzuatinin kap-
sadigl tim alanlarda (hava kalitesi, atik yonetimi,
kimyasallar, endstriyel kirlilik ve iklim degisikligi)
yararlanicilara saglanmaktadir.

Enerji alaninda ele alinan konular ise yenilenebilir
enerji ve enerji tasarrufundan petrol, gaz ve elektrik
sektorlerinde liberallesmeye kadar uzanmaktadir.

V.HEDEF GRUP

Bilindigi gibi mevzuat uyumlastirma ve uygulama
kamu sektoriiniin sorumlulugundadir. Bu baglamda,
TAIEX yardimindan ilke olarak sadece meclis Uyeleri,
yargl mensuplari, kolluk kuvvetleri, kamu idarelerin-

TAIEX

ASEAN Multi-Country Workshop

on Space Applications

REGISTRATION
OPEN

Especially in the veterinary field, before and after the
epidemic, expert assistance is provided in a timely
manner and the control of the epidemics is ensured.

C.Justice, Freedom and Security

The field of justice, freedom and security has a wide
range of legislation covering issues such as visa pol-
icy, immigration, asylum, international judicial co-
operation in legal and criminal matters, drug policy,
fight against organized crime, fundamental rights,
and racism.

The target groups of the TAIEX mechanism in this
fields are not limited to the officials of the ministries
of justice and interior but also include officials such as
judges, prosecutors, police officers, other law enforce-
ment and border guards, who have to implement the
acquis in their daily work.

D. Environment, Energy, Transport and Telecom-
munications

TAIEX assistance is provided to beneficiaries through
the Environment and Climate Regional Accession
Network (ECRAN) in all areas covered by environ-
mental legislation (air quality, waste management,
chemicals, industrial pollution and climate change).

The topics covered in the energy field range from re-
newable energy and energy conservation to liberal-
ization in the oil, gas and electricity sectors.

V. TARGET GROUP

As you know, legislative harmonization and imple-
mentation is the responsibility of the public sector.
In this context, in principle, only council members,

Barghol
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de gorev yapan memurlar, isci sendikalari ve igveren
dernekleri faydalanabilmektedir. Diger faydalanici-
larda oldugu gibi Ulkemizde de 6zel sektdr ve vatan-
daslar TAIEX’in saglamis oldugu teknik destekten ya-
rarlanamamaktadir.

VL.TAIEX MEKANiZMASI ve TURKIYE

Tlrkiye, 15 Mart 2002 tarihinde TAIEX bitcesine da-
hil edilmistir. Ulkemiz, o tarihten bu yana TAIEX ta-
rafindan saglanan hizmetlerden faydalanmakta olup
halen en buytk faydalanici tlkelerden birini olustur-
maktadir.

2002-2009yillariarasinda TAIEX kapsaminda toplam
528 etkinlik yapiimigolup bunlardan 49 tanesi adalet
alaninda gerceklestirilmistir. Onceki yillarda yaptigi-
miz bazi caligmalar TAIEX mekanizmasina dahil olan
faydalanicilararasinda en iyi uygulama ornekleri ola-
rak 6ne ¢ikmistir.

Kamu kurumlarinin merkez tegkilatlarinin yaptig
calismalarin yaninda, gida giivenligi ve cevre baslik-
larinda uyum saglanan AB miiktesebatinin tasrada
uygulanmasini yayginlastirmak Uzere 2007 yilinda
Bolgesel Egitim Programlarina (Regional Training
Programme-RTP) baglanmistir.

Ayrica 2006 yilindan beri demokrasi, hukukun tstin-
[igli, insan haklari, azinliklara saygi gosterilmesini ve
korunmasini garanti eden kurumlarin varliginiiceren
Kopenhag siyasi kriterleri ile 23 ve 24 (incti mUzakere
fasillarina yonelik seminerler diizenlenmektedir.

VIL.TAIEX ve KKTC

AB Komisyonu tarafindan Tlrk toplumunun ekono-
mik kalkinmasini destekleyerek, adanin ekonomik
entegrasyonu, iki toplum arasindaki iligkiler, AB ile

SHARING
EU EXPERTISE
SINCE 1996

members of the judiciary, law enforcement officers,

civil servants in public administrations, labor unions
and employers’ associations can benefit from TAIEX
assistance. As with other beneficiaries, the private
sector and citizens in our country cannot benefit from
the technical support provided by TAIEX.

VI. THE TAIEX MECHANISM and TURKEY

Turkey was included in the TAIEX budget on 15 March
2002 in principle. Oour country has been benefiting
from the services provided by TAIEX since then and still
constitutes one of the largest beneficiary countries.

Between 2002 and 2009, a total of 528 events were
held within the scope of TAIEX, 49 of which were held
in the field of justice. Some of the studies we have
done in previous years have come to the fore as best
practice examples among the beneficiaries involved
in the TAIEX mechanism.

In addition to the work, done by the central organi-
zations of public institutions, Regional Training Pro-
grams (RTP) were started in 2007 in order to popular-
ize the implementation of the EU acquis in the fields
of food safety and environment in the countryside.

In addition, since 2006, seminars on the Copenhagen
political criteria and the 23rd and 24th negotiation
chapters, which include the existence of institutions
guaranteeing democracy, rule of law, human rights,
respect and protection of minorities, have been held.

m
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gerceklesecek temaslarin gelistirilmesi ve AB mevzu-
atina uyum hazirhklar kapsaminda Kuzey Kibris Ttirk
cumhuriyeti'ne (KKTC) yonelik AB Yardim Program-
larida uygulanmaktadir.

Esasen TAIEX mekanizmasl Kuzey Kibris Tirk Cum-
huriyeti'ne, kapsamli bir ¢c6zim sonrasinda AB huku-
kunun uygulanmasina yonelik yapilan hazirliklar ko-
nusunda destek saglamayiamaclamaktadir. TAIEX ile
uzman destegi, calisma ziyareti, seminer ve caligtay-
lar gibi vasitalar ile tlkenin deneyimlerini arttirmaya
yonelik faaliyetler gerceklestirilmektedir. Bu kap-
samda KKTC'de AB Uye Ulkelerinden gelen uzmanlar
ile 2007°den itibaren 3.500’ln Uzerinde teknik destek
faaliyeti yurttllmustir. Ayrica, AB Yardim Tizigl
altindaki hedeflerin gerceklestirmesine destek olmak
lizere egitimler, atdlye caligmalari, uzman ve ¢alima
ziyaretlerini kapsayan “Yesil Hat Ticaretinin Destek-
lenmesi” gibi faaliyetler diizenlenmektedir.

VIIL.SONUC

AB’nin kisa streli destek programi olan TAIEX tara-
findan saglanan desteklere iliskin tematik basliklara
yukarida yer verilmistir. Bunlar arasinda Adalet, Oz-
glirliik ve Glivenlik alani Bakanhgimiz ve yargi sekto-
ri agisindan 6nem tagimaktadir. Keza, AB Uyeligi si-
recinde mevzuat uyumlastirma aday ulkelerin yerine
getirmesi gerekli en 6nemli unsurdur. Bu kapsamda,
Ulkemizin TAIEX mekanizmasindan da etkin bir gekil-
de faydalanmasinin 6nem tasidigi akla gelmektedir.

VII. TAIEX and TRNC (KKTC)

EU Aid Programs for the Turkish Republic of Northern
Cyprus (TRNC) are also implemented by the EU Com-
mission within the scope of the economic integration
of the island, the relations between the two commu-
nities, the development of contacts with the EU and
the preparations for harmonization with the EU leg-
islation, by supporting the economic development of
the Turkish community.

Basically, the TAIEX mechanism aims to support the
Turkish Republic of Northern Cyprus in preparations
for the implementation of EU law after a comprehen-
Sive settlement. With TAIEX, activities are carried out
to increase the country’s experience through means
such as expert support, study visits, seminars and
workshops. In this context, more than 3,500 technical
support activities have been carried out in the TRNC
since 2007 with experts from EU Member States. In
addition, activities such as “Supporting Green Line
Trade”, which includes trainings, workshops, expert
and study visits, are organized to support the realiza-
tion of the objectives under the EU Aid Regulation.

VIII.CONCLUSION

The thematic topics regarding the support provided
by TAIEX, the EU’S short-term support program, are
given above. Among these, the field of Justice, Free-
domand Security isimportant for our Ministry and the
judicial sector. Likewise, harmonization of legislation
in the EU membership process is the most important
element that candidate countries must fulfill. This re-
minds us that it is important for our country to make
effective use of the TAIEX mechanism.

TAIEX

20 years of sharing

EU expertise on

EU legislation

and standards @

Every year, TAIEX
Mobilises

4000 experts

Provides training for

30000 people

Organises

1600 activities

@ @eu_near and #EUTaiex @ www.facebook.com/EUnear thtp:/le:eumpa.eu/taiex T‘
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ZOOM YORGUNLUGU
ZOOM FATIGUE

.GIRIS

ilk goriilmeye basladigl glinden bu yana Kovid-19
salgini hayatimizi birgok yonden olumsuz etkileme-
ye devam etmektedir. Salgin, yliz yize iletisimi kisit-
lamasinin yani sira yeni teknolojilerinin kullanildigi
platformlarin da giinliik hayatimizda daha fazla yer
etmesine sebep olmustur. Toplumun her kesiminden
ve heryas grubundan bireyin salgin doneminde kul-
lanmak durumunda kaldig1 cevrimici platform zoom
programida bu programlardan biridir.

YUz yize etkilesime alternatif sunan ¢evrimici bir te-
le-konferans, uzaktan egitim ve sosyal iletisim plat-
formu olan zoom programi, 9 yil dnce Cin kokenli
ABD’li ig insani Eric YUAN tarafindan kurulmustur.
Merkezi Kaliforniya’da olan sirketin salgin doneminde
piyasa degeri 42 milyar dolara ylikselmis ve program
Google Apple Store tizerinden 50 milyon kez indiril-
mistir. Uygulamanin aktif kullanici sayisi ise salginin
baslangiciolarak kabul edilen 2020 yili Martayi itibari
ile %67 artmistir. Glintimzde yogun bir sekilde kulla-
nildigl belirtilen zoom programi, insanlarin yan yana
gelmeden bir araya gelmelerini ve goriintulu iletisim
saglamalarini mimkiin kilmakla birlikte, gbrece yeni
bir kavram olan ‘zoom yorgunlugu (zoom fatigue)’
kavraminin da gtindeme gelmesine yol agmistir.

I. ZOOM YORGUNLUGU, STRES VE KAYGI

Stanford Universitesi zoom yorgunlugunu, ‘bircok ¢a-
lisanin arka arkaya video konferanslarla gegen bir gii-
ntin ardindan yasadiklari genel yorgunluk hali’ olarak
tanimlamaktadir. Yine ayni tniversitede yapilan bir
calimanin sonuglar dikkat ¢ekicidir. Dinyanin dort
bir yanindan 10 bin katilimciyla gerceklestirilen ve
gorintlll toplantilart kullananlarin yasadigi yor-
gunluk veya bitkinlik hissini derecelendiren ¢aligma-
da, uzun toplantilariolan ve toplantilararasinda daha

LINTRODUCTION

Since its first appearance, the COVID-19 epidemic
continues to negatively affect our lives in numerous
ways. Besides restricting face to face communication,
the epidemic has caused platforms where the new
technologies are used to occupy more place in our lives.
Zoom program as an online platform, which individu-
als from each category and each age group of the society
have to use, is one of these programs.

Zoom program, an online tele-conference, distance
education and social communication platform of-
fering an alternative to face to face interaction, was
founded 9 years ago by Chinese-American business-
man Eric YUAN. The market value of the company, of
which headquarter is in California, increased to $42
billion during the epidemic period, and the program
was downloaded 50 million times on the Google and
Apple Store. The number of active users of the appli-
cation increased by 67% as of March 2020, which is
acknowledged as the beginning of the pandemic. The
zoom program, which is stated to be used intensively
today, allows people to come together and provide
communication via video without actually coming
together, and it has also led to the concept of ‘zoom fa-
tigue’, a relatively new concept, become a current topic.

1. ZOOM FATIGUE, STRESS AND FATIGUE

Stanford University describes zoom fatigue as ‘the
state of general fatigue that many employees expe-
rience after a day spent with successive video con-
ferences’. Moreover, the results of a study conducted
at the same university are remarkable. In the study,
which was conducted with 10 thousand participants
fromall overthe world and rated the feeling of fatigue
orexhaustion experienced by those using video meet-
ings, it was revealed that those who had long meet-
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kisa mola verenlerin yiiksek derecede zoom yorgun-
lugu yasadigi ortaya konulmustur. Ayrica, s6z konusu
calismada, kadinlarin erkeklerden daha fazla zoom
yorgunlugu yasadigi rapor edilmistir. Her 7 kadindan
1’ gortintulu toplantilarin kendilerini asirr yorgun
hale getirdigini belirtirken bu oran erkekler icin 20 ki-
side 1 olarak belirtilmigtir.

Anksiyete ve stres bozukluguna yol acan zoom yor-
gunlugu ile ilgili Yildiz Teknik Universitesi’nde 470
Universite dgrencisi ile yapilan ¢alismada da katilim-
cllarda yiiksek diizeyde zoom yorgunlugu bulundugu
gozlemlenmistir. Calismadan elde edilen sonuglara
gore katihmcilarin depresyon, kaygi ve stres diizeyleri
zoom yorgunlugu ile yakindan iliskilidir.

I1l. ZOOM YORGUNLUGUNUN NEDENLERI

Stanford Universitesi iletisim uzmani Profesor Jeremy
Bailenson, zoom yorgunlugunun nedenlerini giincel
calismalarin isiginda sdyle siralamaktadir:

A.Ekrana Yakin Goz Temasi Oldukgca Yogun ve Asiri
Diizeyde Olusmaktadir:

Normal fiziksel toplantilarda, katilimcilar tek bir yere
odaklanmamakta, notlaralmakta, konugmaciya bak-
makta veya temasta bulunmaktadir. Cevrimici top-
lantilarda ise gbz temasl ¢ok daha yogun diizeyde
olugmaktadir. Dinleyiciler dahi, sdzstiz bir konugmaci
gibi gbz temasina maruz kalmaktadir. Ayrica toplan-

ings and took shorter breaks during the meetings
experienced a high degree of zoom fatigue. Also, in
the mentioned study, it was reported that women
experienced more zoom fatigue than men. While 1
of every 7 women states that video meetings make
them extremely tired, this rate is stated as 1 in 20
people for men.

In a study carried out with 470 university students at
YildizTechnical University related to the zoom fatigue,
which leads to anxiety and stress disorder, it was ob-
served that the participants showed a high level of
zoom fatigue. According to the results obtained from
the study; the levels of depression, anxiety and stress
of the participants are closely related with the zoom
fatigue.

l1l. CAUSES OF ZOOM FATIGUE

Professor Jeremy Bailenson, communications expert
in Stanford University, lists the causes of zoom fatigue
inthe light of current studies:

A.Keeping a Close Eye Contact with The Screen Oc-
curs at A High and Extreme Level:

In the normal physical meetings, participants do not
focus on one particular point; they take notes, look at
the speaker or keep a contact. Meanwhile, in the on-
line meetings, the eye contact takes places ata much
more intense level. Even the audience is exposed
to the eye contact as if they are nonverbal speakers.
Moreover, in the meetings, the usage of large screens
increases this level of contact as well. These matters
cause hyper-arousal in the cases where Zoom is used
for hours.

As a solution, it is recommended to change the inter-
faces of the online platforms, not to use the full screen
option or to lower the size of the face on the screen to
the minimum.

B.Seeing Yourself in Real Time and Constantly Dur-
ing a Video Meeting Leads to Burnout

If you were constantly seeing yourself on the mirrorin
the real world, it would be tiring. After the pandemic,
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tilarda genellikle biiylk ekranlar kullaniimasi da bu
temas diizeyini artirmaktadir. Bu hususlar, Zoom’un
saatlerce kullaniimasi durumunda, asiri uyariimighk
durumuna sebep olmaktadir.

Buna ¢6ztm olarak, cevrimici platformlarin araytzle-
rini degistirmesi, tam ekran secenegini kullanmama
yahut yiz boyutunu asgariye indirme dnerilmektedir.

B.Goriintiilii Toplanti Sirasinda Gercek Zamanli
olarak ve siirekli Kendinizi Gormek Tiikenmislige
Yol Acmaktadir:

Gercek dinyada, kendinizi strekli aynada goriyor ol-
saydiniz, bu yorucu olurdu. Pandemi sonrasinda pek
cok kisi her glin cevrimici toplantilara katiimaktadir.
Bu durum, strekliekran gortintlsl nedeniyle de stres
ve yorgunluga sebep olmaktadir.

Buna ¢Oztim olarak, gortinttli sohbetlerin varsayilan
ayarlarinin degistirilmesi, kendisi konusmadigi du-
rumlarda kendi gorintlisiini kapatma gibi degisik-
likler dnerilmektedir.

C.Goriintiilii Toplantilar, Fiziki Hareketliligi Onemli
Olciide Azaltmaktadir:

YUz ylze veya sesli telefon goriigmeleri, insanlarin
dolagmasina ve hareket etmesine olanak saglamak-
tadir. Cevrimici toplantilarda ise kameranin belirli bir
gords alani bulunmaktadir ve genellikle katilimci sa-
bit bir noktada kalmaktadir. insanlarin hareket ettik-
lerinde biligsel olarak daha iyi performans gosterdik-
lerine yonelik pek ¢ok arastirma bulunmaktadir. Bu
hareketsizlik de stres ve yorgunluga yol agmaktadir.

Buna ¢0ztm olarak ekrandan daha uzakta bir harici
kamera bulundurma, zaman zaman kameranizi ka-
patip hareket etme gibi alternatifier onerilmektedir.

D.Goriintiilii Sohbetlerde Bilissel Yiik Cok Daha Faz-
la olusmaktadir:

YUz ylze toplantilarda, s6zstz iletisimin, jest ve mi-
mikler son derece dogaldir. Bununla birlikte, sanal
ortamlarda sézsiz iletisimin ipuclarina sahip degiliz.
Bu nedenle karsi tarafia iletisim kurmak icin daha ¢ok

many people participate in online meetings every day.

This situation leads to stress and fatigue due to the
constant screen display.

As a solution to this, changes such as changing the
default settings of video chats, turning off own dis-
play when the person is not speaking are suggested.

C. Video Meetings Significantly Decreases Physical
Mobility:

Face to face or voice telephone calls allow people to
walk around and move. In the online meetings, the
camera has a certain sight and generally, the partici-
pantislocated atasteady point. There are many stud-
ies that have shown the fact that people show better
cognitive performance when they move. This inactiv-
ity also leads to stress and fatigue.

As a solution to this, alternatives such as having an
external camera farther from the screen, turning
off your camera and moving from time to time are
suggested.
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caba harcamaniz gerekebilmektedir. Bu da biligsel

olarak daha ¢cok yorulmaniza yol agmaktadir. Buna bir
¢0ziim olarak ¢evrimici toplantilara kisa molalar ver-
mek Onerilmektedir.

Bunlarin disinda ¢evrimici toplantilarda senkron ol-
dugu varsayllsa dahi, tam bir eszamanlilik bulunma-
maktadir. Milisaniyeler dlizeyinde olusan gecikmeler,
normalin Ustlinde bir efor ve caba harcamamiza se-
bep olmaktadir.

insanlarla disarida bir araya geldigimizde viicudu-
muzda dopamin ve oksitosin gibi mutluluk hormon-
larl salgilanmaktadir. Gorlntlli konusmalarda ise
ekranda beliren blyik bir surat ve uzun sireli goz
temasi beynimiz tarafindan bir tehdit durumu ola-
rak algilanmakta ve kortizol (stres hormonu) Ure-
tilmesine sebep olmaktadir. Bailenson, gorintuli
toplantilarin insanlari yorgun hissettiren yonlerini
“ayna efekti, fiziksel hapsedilme hissi, bakiliyor-
mus hissi, kendini ifade etmek icin artan bir ¢aba
ve teknik sorunlardan kaynaklanan problemler”
olarak tanimlamaktadir.

D. There is Much More Cognitive Load Experienced
in the video Meetings

In the face to face meetings, gestures and mimics as a
part of the non-verbal communication are extremely
natural. In the meantime, we do not have the clues
of the non-verbal communication in the virtual en-
vironments. Therefore, you may need to show more
effort to communicate with the opposite party. This
leads you to feel more fatigue cognitively. Taking
short breaks during the online meetings is suggested
as asolution.

Apart from all these, even if it is assumed there is a
synchronyintheonline meetings, thereis nota proper
synchronity. Delays occurring at the level of millisec-
onds cause us tospend some effort over normal levels.

When we get together with people outside, happi-
ness hormones such as dopamine and oxytocin are
secreted in our body. In the video meetings, a big face
appearing in our screen and eye contact in long time
duration are perceived as a threat by our brain and it
leads to the cortisol (stress hormone) to be produced.
Bailenson defines the sides of the video meetings that
make people feel fatigue as, “mirror effect, feeling
of physical confinement, the feeling of being looked
at, increasing effort to express oneself and problems
stemming from technical issues”.

IIl. HOW CAN WE REDUCE THE ZOOM FATIGUE?

Certain suggestions by the experts to reduce the zoom
fatigue that entered our lives are listed below in addi-
tion to the solutions suggested above to be practiced
in the meetings concretely:

-Before anything, reconsider if the meeting is really
needed. In some cases, the share of document with
detailed comments may reduce the need to meet.

-Limitthe number of zoom meetings that you may at-
tend by using text messages and e-mails.
«In some cases, speaking on phone is better. You just

need to focus on the sound on the phone and walking
around is an activity making easier for us to think.
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11l. ZOOM YORGUNLUGUNU NASIL AZALTABILIRIZ2

Yukarida somut olarak toplantilarda uygulanmasi
onerilen ¢oziimlere ek olarak hayatimiza yeni giren
zoom yorgunlugunun azaltilabilmesi icin uzmanlarin
bazi 6nerileri asagida siralanmistir:

Her seyden oOnce bu toplanti/bulusma gercekten
gerekli mi gozden gecirin. Bazi durumlarda, ayrintili
yorumlarla dokiman paylasimi bulusma ihtiyacini
azaltabilir.

-Katilabileceginiz zoom bulugmalarini mesaj ve
e-postalart kullanarak sinirlandirin.

-Bazl durumlarda telefonda konusmak daha iyi-
dir. Telefonda sadece sese odaklanmamiz gerekir
ve etrafta yirimek distinmemizi kolaylastiran bir
faaliyettir.

-Sevdiklerinizle sosyal bulusmalarinizda eger ekran-
dan uzaklagma ihtiyaciniz varsa bunu “Kendime za-
man ayirmam gerek, o ylizden bugiinliik izninizle bu-
lusmadan ayriliyorum” “Kegke davetine katilabilsem
ancak bugin ekrandan uzak birkag saati kendime
ayirmaya ihtiyacim var” gibi sinir koyucu ctimlelerle
ifade edebilirsiniz.

-Dijital detoks yapin. Bunun icin televizyon, tablet,
bilgisayar, telefon vb. teknolojik aletleri bir kenara bi-
rakarak sevdiginiz etkinliklere yonelebilirsiniz.

-Kendinize dogada zaman ayirarak beyninizi dijital
olmayan uyaranlarla dinlendirebilirsiniz. Bu sarj ol-
mayi ve yeni cevrimici gortismeli haftaya hazirlan-
may! kolaylastirir.

«GOrintlstz, sesli gortigmeler yapabilirsiniz. Bu bey-
nin sosyal ipuclariaramak icin harcadigr enerjinin or-
tadan kalkmasina yardimci olur.

IV. MODERATORLERE ONERILER

Zoom programi araciliglyla toplanti diizenlerken mo-
deratorlerin de dikkat etmesi gereken bazi hususlar
vardir. Yetigkin bir insanin dikkat stresi ortalama 20
dakikadir. Bu 20 dakikalik siire uzadiginda katihmci-
nin ve genel olarak da toplantinin verimi digmektedir.

-If you feel the need to get away from the screen in
your meetings with your beloved ones, you may ex-
press this with limiting sentences such as, “I need to
take time for myself. So, I am leaving without meet-
ing for today.”, “l wish I could attend to your invitation
but I need to take time for myselffora few hours away
from screen.”

-Do a digital detox. For this, you may leave techno-
logical devices such as television, tablet, computer,
telephone etc. aside and go for the activities you like.

-By taking time for yourself in nature, you can rest
your brain with non-digital stimulants. This facili-
tates recharging and preparing for the new week with
online meetings.

«You can make voice calls without any video. This
helps remove the energy that the brain spends look-
ing for social cues.

IV. SUGGESTIONS TO MODERATORS

There are some matters that moderators should pay
attention when organizing a meeting through Zoom
program. Average attention span of an adult person is
20 minutes. When this 20-minute period gets longer,
the efficiency of the participant and the meeting de-
creases in general. Suggestions for efficient meetings
can be stated as below:

-Being ready for the meeting and not getting off the
topic to be discussed will be effective for using the at-
tention of the participants efficiently.

-Informing the participants beforehand about the
breaks, the start/end time and the number of slides
in the presentation to be used in the meeting, will in-
crease the efficiency.
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Toplantilarin verimli ge¢mesiicin sunulan dnerilerise
asagidaki gibi belirtilebilir:

-Toplantlya hazir olmak ve konusulacak konunun
disina ¢lkmamak, katihmcilarin dikkatlerini verimli
kullanmak icin etkili olacaktir.

-Toplantida verilecek aralarin, baglangig/bitis saati-
nin ve toplantida kullanilacak olan sunumdaki slayt
sayisinin katihmcilara énceden sdylenmesi verimlili-
gi arttiracaktir.

-Konugmalarinizi kisa tutarak onemli hususlardan
bahsetmek hem sizin hem de katilimcilarin yorgun-
lugunu azaltacaktir.

«Eger toplantida kayit alinacaksa bu kayitlarin kati-
limcilara iletilecegi belirtilmelidir. Boylelikle ev orta-
minda bulunan ve dikkati bircok uyaranla béliinen
katilimc, butlin dikkatini toplantida konusulanlara
verebilecektir.

«Mlimkiin oldugunca katilimcilarin séz aldiklarinda
gortntdll katihmi tesvik edilmelidir. Boylelikle ka-
tilimailar ve yurdatictnln dikkati bagka durumlar ile
dagiimayacaktir.

V.SONUC

Bircok blyuk sirketin salgin doneminde uzaktan ¢a-
lisma dizenine gecmesi ve bu durumu bazi depart-
manlarricin kalici hale getirmesi nedeniyle gelecekte
zoom gibi cevrimici platformlari ¢caligma hayatinin
onemli bir unsuru haline getirecegi anlasiimaktadir.
Bu slirecte yukarida aciklanan zoom yorgunlugunu
azaltmak ve calisan verimliliginin arttirmak icin top-
lantr konularini iceren yazili materyallerin e-posta
yolu ile iletilmesi, toplantilarin yetigkin dikkat stre-
sine gore dlzenlenmesi ve toplantida konugulacak
konuya iliskin fazla ayrintidan kaginiimasi gibi ¢6ztim
onerileriakla gelmektedir. Ayricazaman zaman dijital
detoks uygulanmasi da, viicudumuzun dinlenmesini
saglayacak ve sonraki toplantilara daha zinde olarak
katilabilmemize imkan saglayacaktir.

Herkese, stresten ve yorgunluktan uzak glinler dileriz.

-Keeping your speech short and mentioning about
important matters will decrease the fatigue of both
you and the participants.

«Itshould be stated to the participants thatifa record-
ing will be taken in the meeting. By this way, the par-
ticipant, who is in the home environment and whose
attention is divided by many stimulants, will be able
to give all his/her attention to the things that are spo-
ken at the meeting.

«As much as possible, participation of the participants
by video should be encouraged when they speak. In
this way, the attention of the participants and the co-
ordinator will not be distracted by other cases.

V. CONCLUSION

It is understood that online platforms such as Zoom
will become an important part of work life in the
future, due to the fact that many large companies
switch to remote working order during the epidemic
and make it permanent for some of their depart-
ments. In this process, in order to reduce the zoom
fatigue explained above and increase employee ef-
ficiency, suggestions for solutions such as sending
written materials including meeting topics through
e-mail, arranging meetings in accordance with the
adult attention span and avoiding too many details
aboutthe topicto be discussed in the meeting cometo
the mind. In addition, doing a digital detox from time
to time will let our body rest and enable us to attend
the following meetings more actively.

We wish everyone a day free from stress and fatigue.
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Prof. Dr. Ahmet Hamdi TOPAL

MULTECiIi HUKUKU VE SiLAHLI CATISMA KAYNAKLI SIGINMACILAR
REFUGEE LAW AND ASYLUM SEEKERS RESULTING FROM ARMED CONFLICT

Prof. Dr. Ahmet Hamdi TOPAL, 2019 yilinda okuyucu
ile bulusan ve 312 sayfadan olusan “Miilteci Huku-
ku ve Silahli Catisma Kaynakli Siginmacilar” adl
kitabinda silahli catisma sebebiyle yerinden edilen
ve siginma arayisina giren insanlarin korunmasi-
na yonelik hukuki cerceveyi, basta milteci hukuku
olmak uzere ilgili hukuk kurallari isiginda ortaya
koymaktadir. 4 bolimden olusan kitapta Birinci
Bolim “Milteci Hukukunun Gelisimi”, ikinci Bolim
“1951 Sozlesmesi'ne Gore Milteci Olma Sartlar,
Miilteci Statlsinu Engelleyen Sebepler ve Milteci
Statiisiinin Sona Ermesi”,
bolim “Silahli Catismalarda Bireyler-
in Korunmasina Yonelik Uluslararasi
Hukuki Cerceve”, Dordinci Boluim
“Silahli Catisma Kaynakli iltica Ta-
lepleri” basliklarindan olusmaktadir.
Silahli catismalarin dogasi geregi in-
sanlari evlerinden ayrilmaya ve goce
zorladigi bilinmekle birlikte, silahli
catisma ve siddetten kacan kisilerin,
sirf bu sebeple milteci statusline sa-
hip olup olmadiklari veya hangi sart-
lar altinda miilteci statiisiine sahip
olduklari tartismali bir konu olarak
karsimiza cikmaktadir. Silahli catismalardan kacar-
ak bir baska devletin Ulkesine gecen ve miilteci
statlisii arayisina giren kisilerin talebi, 1951 tarihli
Miiltecilerin Hukuki Durumuna iliskin Cenevre So-
zlesmesi hiikiimlerine gdore multeci statiisiine sahip
olmadiklari gerekcesiyle cogunlukla reddedilmek-
tedir. Temel olarak bu sorun lzerinde durularak
sorunun cozimdine iliskin hukuki cerceveyi ortaya
koymayl amaclayan calismada, bahse konu So-
zlesme etrafinda somutlasan uluslararasi koruma
rejimi incelenmekte ve olusan koruma boslugunun
giderilmesine yonelik alternatif uygulamalar ve
cozim onerileri Uzerinde durulmaktadir. Milte-
ci hukukuna iliskin son derece kapsamli ve gin-
cel nitelik tasiyan kitabin bu alanla ilgilenenlere
yararli olacagi ve katki saglayacagi diisiincesiyle
yazarini tebrik ediyoruz. Kitabin dinya tarihinde
gorilmemis 6lclide siginma arayan insan sayisinin
arttigi glinimuzde bu 6nemli alanda yeni bilimsel
calismalara isik tutmasini diliyoruz.

Uciincii

MULTECI HUKUKU VE

KAYNAKLI SIGINMACILAR

Prof.Dr.AhmetHamdiTopalaims,in his 312-paged-book
titled Refugee Law and Asylum Seekers Resulting from
Armed Conflict which was published in 2019, to reveal
the legal framework for the protection of the people who
are displaced because of armed conflict and seek asylum
in line with the related legal rules, especially in relation to
the refugee law. In the book consisting of four chapters,
Chapter 1 is “Development of Refugee Law”, Chapter 2 is
“Conditions for Becoming a Refugee according to the Con-
vention of 1951, Reasons Preventing the
Refugee Status and Termination of Refu-
gee Status”, Chapter 3 is “International
Legal Framework for Protection of Persons
in Armed Conflicts”, and Chapter 4 is “Re-
quests of Asylum Resulting from Armed
Conflict”. Although it is known that due to
the nature of the armed conflicts, people
are forced to leave their houses and im-
migrate, it is a debated issue whether the
persons fleeing from armed conflict and
violence have the refugee status or under
which conditions they might receive the
refugee status. The request of these per-
sons who flee from armed conflicts and move to the ter-
ritory of another State and seek refugee status are usually
rejected for the ground that they are not refugees accord-
ing to the provisions of the Geneva Convention of 1951
Relating to the Status of Refugees. In this work, which
tries to reveal the legal framework concerning the settle-
ment of this problem by focusing basically on this prob-
lem, the international protection regime which is con-
cretized around the related Convention is examined and
alternative practices for eliminating the available protec-
tion gap and the solution suggestions are addressed. We
would like to congratulate the author thinking that this
book which is quite comprehensive and up to date con-
cerning the refugee law will be beneficial for and contrib-
ute to those who are interested in this area. We wish that
this study will shed a light on the new scientific studies on
this area today when the number of people seeking asy-
lumisincreasing at an unprecedented rate which has not
been observed before in the world history.

A
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Prof. Dr. Ayse Nur TUTUNCU
INSANCIL HUKUKA GiRi$

INTRODUCTION TO HUMANITARIAN LAW

insanlik tarihi boyunca insanlar tizerinde derin yara-
lar birakan bir¢ok savas ve catisma yasanmistir. Tim
bu siirecte savas hukuku veya silahli catisma hukuku
olarak da bilinen milletlerarasi insancil hukukun te-
melleri olusturulmustur. Bu alanda hukuk camiasina
kazandirilan 6nemli eserlerden biri Prof. Dr. Ayse Nur
TUTUNCU tarafindan kaleme alinan “insancil Hu-
kuka Girig” bashkl kitaptir. Eser, 2019 yilinin Kasim
ayinda gtincellenmig 4. basisini gerceklestirmis olup,
220 sayfadan olugmaktadir. Calismada,

Throughout the history of humanity, there have been
manywarsand conflicts thatinflicted deep wounds on
the people. During this period, the foundations of in-
ternational humanitarian law, also known as the law
of war or the law of armed conflict, were established.
One of the important works brought to the judicial
community in this field is the book titled “Introduc-
tion to Humanitarian Law” written by Prof. Dr. Ayse
Nur Tutiincl. The updated 4th edition of the work,
consisting of 220 pages, was published

milletlerarasi insancil hukukun temel
kavramlari ve ilkeleri aciklanmaktadir.
Kitap, insancil hukukun ortaya ¢ikisi ve
gelisim surecinden insancil hukukun
kurallari, kurallarin ihlalinin 6nlenme-
si, kurallara riayetin saglanmasi, ku-
rallarin uygulanmasi ve kurallarin ihlal
edilmesi durumunda uygulanacak so-
nuclara kadar genis bir cercevede bilgi-
ler sunmaktadir. Eserde, 6ncelikle kara,

in November 2019. This study defines
the basic concepts and principles of
international humanitarian law and
provides information on a broad range
of issues from the emergence and de-
velopment process of humanitarian
law to its rules and prevention of viola-
tion of, ensuring compliance with and
implementation of these rules as well
as the consequences to be applied in

deniz ve hava savaslarinin timu icin
gecerliolan ortak kurallara yer verilmis,
ardindan Gzellik arz eden deniz ve havada savasa dair
ozel kurallariayri basliklar altinda detayli olarak ince-
lenmistir. insanlik icin son derece yikici etkilere sahip
olan nikleer silah konusu da ¢alismada ele alinarak
incelenmistir. Kitap, insancil hukuk alaninda gerek
lisans 6grencilerinin gerekse tlim ilgililerin ihtiyac
duyacagi genel bilgileri basarili bir sekilde ortaya koy-
maktadir. Eserde konu bagliklari ile bagliklar altinda
da alt baslklara yer verilerek belirgin bir anlatim su-
nulmusg ve kavram dizini ile okuyucunun bilgiye erigi-
mi kolaylastiriimistir. Kitabin zengin bir kaynakcaya
sahip oldugunu da eklemek isteriz. Alaninda temel
bir bagvuru kaynag! niteligi tasiyan eserinden dolayi
Sayin hocamizi tebrik eder, bilimsel calismalarinda
kolayliklar dileriz.

case of their violation. The work ini-
tially focusses on the common rules
applied to all land, sea and air wars and is followed

by the detailed examination of the special rules con-
cerning the war at sea and in the air under separate
headings. In addition, the subject of nuclear weapons,
which has extremely destructive effects on humanity,
isaddressed and reviewed in this study. It successfully
presents the general information which may be re-
quired by undergraduate students and all interested
partiesinthe field of humanitarian law. The narration
of work is presented in a clear manner by including
subject headings and subheadings under the head-
ings, and the reader’s access to information is eased
with a glossary of terms. We would also like to specify
that the book offers a rich bibliography. We congrat-
ulate Prof. Dr. Ayse Nur TUttincti upon her work, pro-
viding a basic reference guide in the relevant field,
and wish her success in her scientific studies.
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Avrupa Birliginde Cezai Konularda Avrupa Birliginde Uyelik Siirecinde
Uluslararas: Adli Is Birligi Yargi ve Temel Haklar Fasli Baglaminda
Yargimn Isleyisi ( 23. Fasil )

Avrupa Birliginde Siiphelilerin ve Saniklarin Usuli Hakim ve Savcilar igin
Haklar Avrupa Birligi Hukuku El Kitab:
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COUNCIL OF EUROPE

CONSEIL DE LEUROPE

TURKIYE'DE CEZAT KONULARDA ULUSLARARASI
ADLI IS BIRLIGININ GELISTIRILMESI
Avrupa Birligi - Avrupa Konseyi Ortak Projesi
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IM\PROVING INTERNATIONAL JUDICIAL COOPERATION
IN CRIMINAL MATTERS IN TURKEY

European Union - Council of Europe Joint Project
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DIS iLISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

YENi GOREVE BASLAYANLAR

NEWLY APPOINTED PERSONNEL TO THE MINISTRY

Tetkik Hakimi Asena EMIR,

Tetkik Hakimi Gozde iKiz,

Tetkik Hakimi Denizhan TORUN,

Tetkik Hakimi Burak COBANOGLU,

Tetkik Hakimi Giilnihal KAYNAK AKCEVizZ,
Sosyal Calismaci Gozde KESGIN,

Infaz ve Koruma Memuru Nida KARAKAS Genel
Mudurligumuzde goreve baslamislardir.

Arkadaslarimiza hos geldiniz der,
yeni gorevlerinde basarilar dileriz.

BiRINCi SINIFA AYRILAN

Rapporteur Judge Asena EMIR,

Rapporteur Judge Gozde IKiZ,

Rapporteur Judge Denizhan TORUN,
Rapporteur Judge Burak COBANOGLU,
Rapporteur Judge Giilnihal KAYNAK AKCEViZ,
Social Worker Gozde KESGIN,

Warden Nida KARAKAS have been appointed to
our General Directorate.

We would like to say welcome and wish them
success in their new appointment.

MANAGERS AND RAPPORTEUR JUDGES

YONETICIi VE TETKiK HAKIMLERI

DESIGNATED AS FIRST CATEGORY

Daire Baskani Emrah OZKAN,

Tetkik Hakimi Bilgin CICEK terfi ederek
atanmislardir.

Arkadaslarimiza basarilarinin
devamini diliyoruz.

BiRINCIi SINIF OLAN

Head of Department Emrah OZKAN,

Rapporteur Judge Bilgin CICEK have been pro-
moted and designated as first category.

We wish them continued success.

MANAGERS AND RAPPORTEUR JUDGES

YONETICi VE TETKiK HAKIMLER

APPOINTED AS FIRST CATEGORY

Daire Baskani Hiuseyin Serkan YILDIZ,
Tetkik Hakimi Tayyip EROGLU,

Strazburg Adalet Misaviri Yakup YILDIRIM,
atanmislardir.

Arkadaslarimiza basarilarinin
devamini diliyoruz.

Head of Department Hiseyin Serkan YILDIZ,
Rapporteur Judge Tayyip EROGLU,

Legal Counselor to Strasbourg Yakup YILDIRIM
have been promoted and appointed as first
category.

We wish them continued success.
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FROM THE DIRECTORATE GENERAL

DIS iLISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

BASKA GOREVE ATANANLAR

PERSONNEL ASSIGNED TO OTHER POSITIONS

Tetkik Hakimi Zeynep KUZU,

Ankara Adliyesine,

Tetkik Hakimi Recep EMRE Mardin Adliyesine,
Zabit Katibi iclal ZEYBEK CETINKAYA
Kahramanmaras Adliyesine,

Zabit Katibi Osman YALINIZ Ankara Kahraman-
kazan Adliyesine atanmislardir.
Arkadaslarimiza yeni gorevlerinde

basarilar diliyoruz.

EMEKLIYE AYRILANLAR
Sekreter Songil APAYDIN,

Memur ibrahim KARADIBEK emekli
olmuslardir.

Arkadaslarimiza yeni hayatlarinda
mutluluklar diliyoruz.

GOREVINDEN AYRILANLAR

Rapporteur Judge Zeynep KUZU has been
appointed to Ankara Court House,

Rapporteur Judge Recep EMRE has been
appointed to Mardin Court House,

Court Clerk iclal ZEYBEK CETINKAYA has been
appointed to Kahramanmaras Court House,

Court Clerk Osman YALINIZ has been appointed
to Ankara Kahramankazan Court House.

We wish them success in their new posts.

RETIRED PERSONNEL
Secretary Songul APAYDIN,

Public Officer ibrahim KARADIBEK
have retired.

We wish them all the best for the new
phase of their lives.

RESIGNED PERSONNEL

V.H.K.I Tugce Nur BUDAK
gorevinden ayrilmistir.

Arkadasimiza basarilarinin
devamini diliyoruz.

VEFAT

DPCO Tugce Nur BUDAK
has resigned her office.

We wish them continued success.

DEATH

Emekli Sube Miduird Arslan TASKIN,
13.06.2021 tarihinde vefat etmistir.

Merhuma Allah’tan rahmet, ailesine ve
yakinlarina bassagligi dileriz.

Retired Branch Chief Arslan TASKIN
deceased on 13.06.2021.

Allah have mercy on the deceased, we express
our condolences to his family and relatives.
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