AVRUPA
BiRLIGINDE
SUPHELILERIN VE
SANIKLARIN
USULI HAKLARI



AVRUPA BIRLIGINDE SUPHELILERIN VE SANIKLARIN
USULI HAKLARI

Bu Kitap, “Ceza Muhakemesinde Yer Alan Siiphelilerin veya Saniklarin Usuli
Haklarinin Giiglendirilmesine Yénelik Yol Haritasi’na Iliskin Konsey Ilke Karar1”
(2009/C 295/01) gercevesinde, 2010-2016 yillar1 arasinda kabul edilen Avrupa Birligi
(AB) mevzuatinin, AB resmi internet sitesinden (https://europa.eu/) ulasilan Ingilizce
asillarinin Tirkge’ye terciime edilmesi suretiyle hazirlanmgtir.

Bu yaymin herhangi bir boliimii Adalet Bakanligi Dis Iliskiler ve Avrupa Birligi Genel
Miidiirligiiniin yazili izni alinmadan, herhangi bir sekilde islenemez, ¢ogaltilamaz,
yayilamaz ve iletilemez. Tiim haklar1 saklidir.

Adalet Bakanligi Dis Iliskiler ve Avrupa Birligi Genel Miidiirliigii Yayimn1

ISBN: 978-605-2163-17-7

Editor : Ahmet ULUTAS

BASIM

@FMS AL

Matboa Toniim Hizmetleri San. ve Tic. Ltd. $ti.

Bahcekapi Mah. 2477. Cad. No:6 Etimesgut/Ankara
Tel: +90 312 278 82 00 - Faks: +90 312 278 82 30
Etimesgut V.D. : 3340992742

Sertifika No: 46753

T.C.
ADALET BAKANLIGI
Dis Qliskiler ve Avrupa Birligi Genel Miidiirliigii
Milli Miidafaa Cd. No:22 B Blok
06659 Bakanliklar - ANKARA



AVRUPA
BiRLIGINDE
SUPHELILERIN VE
SANIKLARIN
USULI HAKLARI

Ankara - 2021



ICINDEKILER

KISALTMALAR
SOZLUK

ONSOZ
GIRiS

I

II.

I11.

IV.

CEZA MUHAKEMESINDE SUPHELILERIN
VEYA SANIKLARIN USULI HAKLARININ
GUCLENDIRILMESINE YONELIK YOL HARITASI

A. Genel Olarak

B. Avrupa Konseyinin 30 Kasim 2009 Tarihli ve
2009/C 295/01 Sayili Ceza Muhakemesinde
Stiphelilerin veya Saniklarin Usuli Haklarinin
Giiglendirilmesine Yonelik Yol Haritasina
[liskin Karar1

(EEA Tle Ilgili Metin)

CEZA MUHAKEMESINDE SOZLU VE YAZILI
CEVIRIDEN YARARLANMA HAKKI

A. Genel Olarak

B. Avrupa Parlamentosu ve Konseyinin 20
Ekim 2010 Tarihli ve 2010/64/EU Sayili
Ceza Muhakemesinde Sozli ve Yazili Ceviri
Hakkina Iliskin Direktifi

CEZA MUHAKEMESINDE BiLGi EDINME HAKKI

A. Genel Olarak

B. Avrupa Parlamentosu ve Konseyinin 22 Mayis
2012 Tarihli ve 2012/13/EU Sayili Ceza
Muhakemesinde Bilgi Edinme Hakkina iliskin
Direktifi

CEZA MUHAKEMESINDE AVUKATA ERISIM,
OZGURLUGUNDEN YOKSUN BIRAKILDIGINA
DAIR UCUNCU KiSILERI BILGILENDIRME,
UCUNCU KISILER VE KONSOLOSLUK
YETKILILERI ILE iLETiSIM KURMA HAKKI

A. Genel Olarak

B. Avrupa Parlamentosu ve Avrupa Konseyinin
22 Ekim 2013 Tarihli ve 2013/48/EU Sayili
Ceza Muhakemesinde ve Avrupa Tutuklama
Miizekkeresi Siirecinde Avukata Erisim Hakk1
ve Ogzgiirliigiinden Yoksun Birakildigina
Dair Ugiincii Kisiyi Bilgilendirme ve
Ozgiirliigiinden Yoksun Birakildiginda Ugiincii
Kisilerle ve Konsolosluk Yetkilileri ile iletisim
Kurma Hakkina Iliskin Direktifi

17

27

49

79



CEZA MUHAKEMESINDE SUPHELI VEYA .
V. SANIK OLAN DEZAVANTAJLI KiSTLERIN USULI
TEMINATLARI

A. Genel Olarak
B. Avrupa Komisyonunun 27 Kasim 2013 Tarihli

ve 2013/C-378/02 Sayil1 Ceza Muhakemesinde
Stpheli veya Sanik Olan Dezavantajli Kisilerin
Usuli Teminatlarina Iliskin Tavsiye Karari

VL. MASUMIYET KARINESI

VII.

A. Genel Olarak

B. Avrupa Parlamentosu ve Konseyinin 9 Mart

2016 Tarihli ve 2016/343/EU Sayilit Masumiyet
Karinesinin  Belirli  Yonlerinin  ve Ceza
Muhakemesinde Durusmada Hazir Bulunma
Hakkinin Giiglendirilmesine Iliskin Direktifi

CEZA MUHAKEMESINDE SUPHELI VE SANIK
COCUKLARA ILISKIN USULI TEMINATLAR

A. Genel Olarak

B. Avrupa Parlamentosu ve Konseyinin 11

Mayis 2016 Tarihli ve 2016/800/EU Sayili
Ceza Muhakemesinde Siipheli veya Sanik
Olan Cocuklarin Usuli Teminatlara Iliskin
Direktifi (Yasama Tasarruflar)

CEZA MUHAKEMESINDE SUPHELILER
ILE SANIKLARA VE AVRUPA TUTUKLAMA

VIII.

MUZEKKERESI iISLEMLERINDE TALEP EDILEN

KIiSILERE YONELIK ADLi YARDIM

SONUC
KAYNAKCA

A. Genel Olarak

B. Avrupa Parlamentosu ve Konseyinin 26 Ekim

2016 Tarihli ve 2016/1919/EU Sayili Ceza
Muhakemesinde Siiphelilere ve Saniklara ve
Avrupa Tutuklama Miizekkeresi Siirecinde
Talep Edilen Kisilere Yonelik Adli Yardima
Iliskin Direktifi

123

135

165

221

245
247



KISALTMALAR

AB Avrupa Birligi
ABA Avrupa Birligi Antlasmasi
ABIDA : Avrupa Birliginin Isleyisine Dair Antlasma
AEA Avrupa Ekonomik Alani
AIHM Avrupa Insan Haklar1 Mahkemesi
AIHS Insan Haklar1 ve Temel Ozgiirliiklerin Korunmasina Iliskin
Avrupa Sozlesmesi
bkz. Bakiniz
BM Birlesmis Milletler
JHA Justice and Home Affairs / Adalet ve igisleri
MSHUS : Medeni ve Siyasi Haklara iliskin
Uluslararas1 S6zlesme
oJ Official Journal / Avrupa Birligi Resmi Gazetesi
Om. Ornegin
S. Sayfa
ABBREVIATIONS
EEA European Economic Area
ECHR European Convention on Human Rights
ECtHR : European Court of Human Rights
e.g. Example given
EU European Union
JHA Justice and Home Affairs
ICCPR : International Covenant on Civil and Political Rights
oJ Official Journal
p. Page
TEU Treaty on European Union
TFEU Treaty on the Functioning of European Union

United Nations



SOZLUK

Accused person
Alleged criminal activity
Alleged offence

An indicative model Letter of Rights

Appropriate

Approximation of legislation
Arrest warrant proceedings
Arrested

Best interests of the child
Breach of confidentiality

Case-law

Charter of Fundamental Rights of the European
Union

Child support organizations
Circumstances

Criminal proceedings
Committee of the Regions
Communication
Compelling reason
Complexity of the case
Concrete evidence
Confrontation

Contact

Court having jurisdiction in criminal matters
Court hearings

Court management
Counseling

Criminal justice

Criminal justice system
Criminal offense

Criminal process

Custody

Deprivation of liberty

Derogate from a rule

Derogation

Detained

Detention

Detention facilities

Dignity

Directive 2010/64/EU of the European Parliament
and of the Council of 20 October 2010 on the

right to interpretation and translation in criminal
proceedings

Santk

Isnat edilen cezai eylem

Isnat edilen su¢

Haklar Belgesi’nin yol gésterici
nitelikteki bir ornegi

Yerinde

Mevzuatin yakinlastiriimasi
Tutuklama miizekkeresi islemleri
Yakalanan

Cocugun tistiin yarari

Gizliligin ihlali

Ictihat

Avrupa Birligi Temel Haklar Sarti

Cocuk destek kuruluslart
Kosullar

Cezai islemler

Boélgeler Komitesi

Bildiri, iletisim kurma
Miicbhir sebep

Davanin karmasiklig

Somut delil

Yiizlestirme

Temasa ge¢mek

Cezai konularda yetkili mahkeme
Mahkeme oturumlar
Mahkeme yonetimi
Psikolojik danisma

Ceza adaleti

Ceza adalet sistemi

Suc

Cezai siire¢

Velayet, gozalti
Ozgiirliigiinden yoksun birakma
Bir kurali yerine getirmemek,
uygulamamak

Derogasyon

Tutuklu

Tutuklama, tutukluluk
Tutukevi

Onur

Ceza Muhakemesinde Sozlii ve Yazili
Ceviri Hakkina Iliskin 20 Ekim 2010
Tarihli ve 2010/64/EU Sayili Avrupa
Parlamentosu ve Konseyi Direktifi



Directive 2012/13/EU of the European Parliament
and of the Council of 22 May 2012 on the right to
information in criminal proceedings

Duly

Education

Effective exercise

Enshrine

Essence

Establish

European Convention for the Protection of Human
Rights and Fundamental Freedoms

European Economic and Social Committee

Evidence

Executing member state
Explanatory document

Family members

Fully

Functioning

General aspects of the proceedings
General municipal regulations
Geographical remoteness

Good order

Grounds

Guidelines

Having regard to

Holder of parental responsibility

ICCPR

Identity parade

Illicit enclosure

In accordance with

Inculpatory and exculpatory evidence
Individual Circumstances of Each Case
Instruction

Inter alia
International Covenant on Civil and Political Rights

Intimidation

Invasive

Issuing member state
Joint political declaration
Judicial authority

Judicial cooperation in civil and criminal matters

Judicial protection of individual rights

Judicial review

Ceza Muhakemesinde Bilgi Edinme
Hakkina Iliskin 22 Mayis 2012
Tarihli ve 2012/13/EU Sayili Avrupa
Parlamentosu ve Konseyi Direktifi

Usuliine uygun olarak

Ogretim

Etkin uygulama

Ongérmek, koruma altina almak
Esas

Olusturmak

Insan Haklari ve Temel Ozgiirliiklerin
Korunmasina Iliskin Avrupa Sézlesmesi
Avrupa Ekonomik ve Sosyal Komitesi

Delil

Uygulayan iiye devlet

Aciklayict belge

Aile bireyleri

Tam olarak

Isleyis

Muhakemenin genel isleyisi
Genel belediye diizenlemeleri
Cografi uzaklik

Nizam

Gerekgeler

Kilavuz

Goz oniinde tutarak

Ebeveynlik sorumlulugunu tasryan kigi
Medeni ve Siyasi Haklara Iliskin
Uluslararasi Sozlesme

Kimlik teshisi

Yasadisi seyler

Uyarinca

Sug¢luluga ve masumiyete iliskin deliller
Her Bir Davanin Ozel Kosullar:
Talimat

Diger hususlarla birlikte
Medeni ve Siyasi Haklara Iligkin
Uluslararasi Sozlesme

Tehdit

Girisimsel

Empri veren iiye devlet

Ortak siyasi bildiri

Yargt makami

Hukuki ve cezai konularda adli
isbirligi

Bireysel haklarin yargisal korunmasi
Adli denetim



Law enforcement authorities
Lawful surveillance operation
Lay down

Legal aid

Legal assistance

Legislative act

Legislative procedure
Legislative proposal

Letter of Rights

Make a decision

Make practical arrangements

Material evidence
Measure

Minor offence
Model

Mutatis mutandis

Mutual recognition of judgments and judicial
decisions
Mutual trust

National law

National parliament

National procedures

Nature of participation by the accused person
Non-invasive

Non-regression

Objective and factual circumstances
Obligation

Offender

Organization

Overall fairness of proceedings
Paragraph

Persons with disabilities

Point

Police and judicial cooperation

Position

Precautionary measure
Preliminary questioning
Presumption of innocence
Pre-trial phase

Principle of mutual recognition
Principle of subsidiarity
Procedural rights and guarantees
Proceedings

Kolluk makamlar
Yasal takip operasyonu
Belirtmek

Adli yardim

Adli destek

Yasama tasarrufu
Yasama prosediirii
Mevzuat teklifi

Haklar Belgesi

Karar vermek

Uygulamaya iliskin diizenlemeler
yapmak

Maddi delil

Tedbir

Hafif su¢

Ornek

Gerekli degisikliklerin yapiimast
sartyla

Hiikiim ve yargt kararlarimin karsilikl
tanminmasi

Karsilikl giiven

Ulusal hukuk

Ulusal meclis

Ulusal usuller

Sanign istirakinin mahiyeti
Girigimsel olmayan

Geriye gotiirmeme

Tarafsiz ve gercekgi kosullar
Yiikiimliiliik

Fail

Yapilanma

Yiiriitiilen islemlerin genel hakkaniyeti
Paragraf

Engelli kisiler

Bent

Polis ve adli makamlar arasinda
isbirligi

Pozisyon belgesi

Koruyucu tedbir

On sorgu

Masumiyet karinesi

On durusma agamasi
Karsilikl tanima ilkesi

Yetki ikamesi ilkesi

Usuli haklar ve giivenceler
Muhakeme



Proceedings for the execution of a European arrest
warrant

Proceedings in relation to minor offending which
take place within a prison

Proceedings in relation to offences committed

in a military context which are dealt with by a
commanding officer

Promote

Protection of privacy
Provided that

Public order offence
Public statement
Questioning
Reconstruction of the scene of crime
Recording procedure
Referral

Reintegration into society
Restorative justice services
Retaliation

Requested person

Right for their lawyer to attend investigative or
evidence-gathering acts

Right for their lawyer to be present

Right not to incriminate oneself
Right of access to a lawyer in criminal proceedings

Right of appeal

Right to a fair trial

Right to an effective remedy

Right to an individual assessment
Right to appear in person at the trial
Right to be accompanied by ..:

Right to be assisted by a lawyer

Right to communicate with relatives, employers and
consular authorities

Right to communicate with third persons and with
consular authorities while deprived of liberty

Right to have a third party informed upon
deprivation of liberty

Right to have legal representation

Right to information on rights and information
about the charges

Right to legal advice and legal aid

Right to meet in private with the lawyer representing

them
Right to remain silent

Right to the integrity of the person

Avrupa tutuklama miizekkeresinin
uygulanmasina iliskin adli islemler
Cezaevinde islenen hafif suclara iliskin
islemler

Askeri suclara iliskin olarak bir
komutan tarafindan yiiriitiilen islemler

Tesvik etmek, desteklemek
Mahremiyetin korunmast
Sartiyla

Kamu diizenini bozan sug
Kamuya yapilan agiklama
Sorgu

Su¢ mahallinde canlandirma
Kayit usulii

Basvuru

Topluma geri kazandirma
Onarici adalet hizmetleri
Misilleme

Talep edilen kisi

Avukatlarimin sorusturma ve delil
toplama islemlerine katilmasi hakki
Avukatlarin bulunmasi hakki

Kendi aleyhine taniklik yapmama hakk

Ceza muhakemesinde avukata erisim
hakka

Itiraz hakk

Adil yargilanma hakki

Etkili basvuru hakk

Bireysel degerlendirilme hakki
Durusmada bizzat hazir bulunma hakki

... tarafindan refakat edilme hakki

Avukat destegi hakki

Akraba, isveren ve konsolosluk
vetkilileri ile iletisim hakki
Hiirriyetinden yoksun birakildiginda
tictincti kisilerle ve konsolosluk
vetkilileri ile iletisime ge¢cme hakki
Hiirriyetinden yoksun birakildigina dair
tictincti kisiyi bilgilendirme hakki
Yasal temsil hakk

Haklara ve su¢lamalara iliskin bilgi
edinme hakki

Hukuki danigsmaniik ve adli yardim
hakki

Kendisini temsil eden avukatla ozel
gortisme hakkt

Sessiz kalma hakki

Bedensel ve ruhsal dokunulmazlik hakki



Rights of the defense

Roadmap

Road-side check

Safeguard

Secondary and Repeat Victimization
Self-incrimination

Sentencing Circle

Should not prejudice

Social integration

Special safeguards for suspects or accused persons
who are vulnerable

Statement

Strengthening mutual trust

Subparagraph

Substantial jeopardy to criminal proceedings
Surrender procedures

Suspect

Suspended sentence

Take a decision

Take into account

TEU

TFEU

The interests of justice

The nature and legal classification of the criminal
offence

The particular circumstances of the case

This Directive shall not apply in respect of certain
minor offences

This Directive should not apply in respect of certain
minor offences.

Throughout the Union

Time-limit
Traffic offence
Training

Transposition
Treaty on the Functioning of the European Union

Trial

Trial hearing

Type or seriousness of an offence
Verify

Vulnerable person

Waiver

Where appropriate

Without undue delay

Savunma haklar

Yol haritasi

Yol kontrolii

Teminat

Ikincil ve Tekrarlayan Magduriyet
Kendi aleyhine tanikiik

Uzlasma Grubu

Halel getirmez

Sosyal entegrasyon

Dezavantajli siipheli veya saniklara
vonelik ozel teminatlar

Ifade

Karsilikl giivenin giiclendirilmesi
Alt paragraf

Ceza muhakemesine yonelik esasli risk
Teslim usulleri

Stipheli

Ertelenmis ceza

Karar almak

Dikkate almak

Avrupa Birligi Anlasmasi (TEU)
Avrupa Birligi 'nin Isleyisine Dair
Anlagma (TFEU)

Adaletin tecellisi

Sugun mahiyeti ve hukuki vasfi

Davanin 6zel kosullar:

Bu Direktif, bazi hafif su¢lar soz konusu
oldugunda uygulanmaz.

Bu Direktif, bazi hafif suglar s6z konusu
oldugunda uygulanmamalidir.

Birlik sathinda

Stire

Trafik sucu

Egitim

Aktarma

Avrupa Birligi'nin Isleyisi Hakkinda
Antlasma

Durusma

Durusma oturumlart
Sugun tiirii ve agirlig
Tespit etmek
Dezavantajl kigi
Feragat

Uygun oldugunda

Gecikmeksizin






ONSOZ

Hukukun {istiinliigline dayali bir devlette en 6nemli hususlardan biri kisilerin usuli
haklarinin giivence altina alinmasidir. Hukuk devleti, su¢ isleyerek toplum diizenini
bozan kisilerin bagimsiz ve tarafsiz yargi oniine ¢ikarilmasinin ve adil bir yargilama ile
haklarinda hiikiim verilmesinin saglanmasina yonelik gerekli tedbirleri alir. Bu baglamda
sorusturma ve kovusturmaya konu kisilerin hukuki giivenliginin saglanmasi ve temel
haklarina saygi gosterilmesi biiyiik 6nem arz etmektedir.

Temel insan haklarindan biri olan adil yargilanma hakki, biitiin uluslararasi insan
haklar belgelerinde koruma altina alinmistir. Bu hak herkese adil, erisilebilir, etkin ve
giivenilir bir adalet hizmetinin saglanmasini giivence altina almaktadir. Bagimsiz ve
tarafsiz bir mahkeme 6niinde, makul siirede yargilanma, mahkeme kararlarinin gerekceli
olmasi, hukuki denetim mekanizmalarmin en etkin sekilde kurulmasi ve yiiriitiilmesi
adil yargilanma hakkinin kapsami i¢indedir.

Avrupa Birligi (AB) iiyesi iilkelerde, ceza muhakemesinde siiphelilerin ve
saniklarin usuli haklarmin giiclendirilmesi ve Birlik igerisinde ortak asgari standartlarin
olusturulmasi1 amaciyla mevzuat uyumlastirma c¢alismalari yiiriitiilmektedir. Bir aday
iilke olan Ulkemiz agisindan da AB miiktesebatin1 iistlenebilme kapasitesine sahip
olmak, AB katilm miizakereleri baglaminda tam {iiyeligin 6n kosullarindan biridir.
Nitekim ayn1 hedef, Bakanligimizca kamuoyu ile paylasilan “Yargi Reformu Stratejisi
Belgesi’nde de belirtilmektedir.

Bu hedef kapsaminda i¢ hukukumuzda onemli reformlar hayata gecirilmistir.
Temel insan haklariin en basinda gelen insan haysiyetinin korunmasinin en 6nemli
unsurlarindan biri olan ‘Lekelenmeme Hakki’na iligskin diizenleme bu yeniliklerden
biridir. Yakin donemde getirilen bu diizenleme ile vatandaglarin soyut ve mesnetsiz
ithamlar karsisinda korunmasi saglanmis, basit bir ihbarla lekelenmelerinin 6niine
gecilmistir.

Bu calismayla, ceza muhakemesinde siiphelilerin ve saniklarin usuli haklar
konusunda Birlik icerisinde ortak asgari standartlar1 belirleyen AB mevzuatinin bir
kaynakta toplanmasi amag¢lanmistir. Kitabin, basta yargi mensuplar1 olmak iizere, bu
konuda calisma yapanlara katki saglayacagi inanciyla, hazirlanmasinda emegi gecenlere
tesekkiir ediyorum.

Abdulhamit GUL
Adalet Bakan






GIRIS

Ulkemizin Avrupa Birligi’'ne katilim siirecinde en 6nemli fasillardan olan ve
Bakanligimizin dogrudan sorumlu oldugu “Yarg: ve Temel Haklar” baghkli 23. Fasil
ve “Adalet, Giivenlik ve Ozgiirliik” bashkl1 24. Fasil, Avrupa Birligini bir 6zgiirliik,
giivenlik ve adalet alan1 olarak korumay1 ve gelistirmeyi amaglamaktadir. Bu alandaki
AB politikalar1 ve miiktesebati, Uye Devletlerin yargi makamlar tarafindan verilen
kararlarin belirli bir standartta olmasint ve adil yargilanma hakkinin garanti altina
alinmasini hedeflemektedir. Uye Devletler, bu sekilde, ortak asgari kurallar olusturmak
suretiyle, birbirlerinin ceza yargilamasi sistemlerine yonelik karsilikli giivenin tesis
edilmesini ve kararlarin karsilikli taninmasinin kolaylastirilmasini amaclamaktadir.

Aralik 2009’da Avrupa Konseyi tarafindan kabul edilen Stokholm Programu ile,
Avrupa Ozgiirliik, Giivenlik ve Adalet alanini gelistirmek amaciyla ceza muhakemesinde
stiphelilerin veya saniklarin usuli haklarinin giiclendirilmesi i¢in bir Yol Haritasi
hazirlanmasi konusunda Komisyona c¢agrida bulunulmustur. Stokholm Programi’nin
bir pargasi olmas1 ongoriilen bu Yol Haritasi, 2009 yilinda AB Konseyi tarafindan kabul
edilmistir.

Bu kitap ¢alismasi, s6z konusu Yol Haritas1 baglaminda, ceza muhakemesinde
siiphelilerin veya saniklarin usuli haklarinin giiglendirilmesine yonelik ¢ikarilan AB
mevzuatini bir araya getirmektedir.

Bu kapsamda kitapta;

v Ceza muhakemesinde siiphelilerin veya saniklarmm usuli haklarinin
giiclendirilmesine yonelik yol haritasi

Ceza muhakemesinde sozlii ve yazili ¢ceviriden yararlanma hakki
Ceza muhakemesinde bilgi edinme hakk1

Avukata erisim, Ozgiirliiglinden yoksun birakildigina dair iiclincli kisileri
bilgilendirme, ii¢lincii kisiler ve konsolosluk yetkilileri ile iletisim hakki

v" Ceza muhakemesinde siipheli veya sanik olan dezavantajli kisilerin usuli
teminatlari

Masumiyet karinesi
Ceza muhakemesinde ¢ocuklara iliskin usuli giivenceler ve

Ceza muhakemesinde siiphelilere ve saniklara ve Avrupa tutuklama
miizekkeresi siirecinde talep edilen kisilere yonelik adli yardima iliskin mevzuat
bulunmaktadir.

Bu ¢ergevede, kitapta 6ncelikle usuli giivencelere iligkin s6z konusu AB mevzuati
kisaca agiklanmis, ardindan Tiirkge ve Ingilizce olarak ilgili mevzuata yer verilmistir.
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Ceza Muhakemesinde Suphelilerin veya Saniklarin Usuli Haklarinin
Gugclendirilmesine Yonelik Yol Haritasi

I.  CEZA MUHAKEMESINDE SUPHELILERIN VEYA SANIKLARIN
USULI HAKLARININ GUCLENDIRILMESINE YONELIK YOL
HARITASI

« Genel Olarak

Avrupa Birligi, vatandaslarin ikamet ettikleri {ilke disindaki iilkelerde daha ¢ok
seyahat ederek, egitim gorerek ve calisarak yararlandiklar1 bir dolasim ve ikamet
Ozgiirliigii alan1 olusturmustur. Ancak, i¢ sinirlarin kaldirilmasi ve dolagim ve ikamet
ozgirligli haklarinin giderek artan bir sekilde kullanimi, kagmilmaz bir sekilde,
ikamet ettikleri iilke disindaki bir Uye Devlette ceza muhakemesine dahil olan kisilerin
sayisinda da artisa neden olmustur. Bu durumlarda, siiphelilerin veya saniklarin usuli
haklari, adil yargilanma hakkinin teminat altina alinmasi i¢in 6zellikle onem arz
etmektedir.

Avrupa Birligi Konseyi, karsilikli taninma ilkesinin uygulanmasi baglaminda, Uye
Devletlerin temel hukuk ilkelerine saygi gosterilerek, usul hukuklarinda, karsilikli
taninma ilkesinin uygulanmasini kolaylastirmak i¢in ¢alismalarin baglatilmasi
gerektigine karar vermistir.

Avrupa Birligi baglaminda usuli haklara iliskin tartigmalar sonrasinda kovusturmay1
kolaylastiran tedbirlere iliskin adli ve polis isbirligi alaninda pek ¢ok ilerleme
kaydedilmistir. Bu tedbirler ile bireyin usuli haklarinin korunmasi arasindaki dengeyi
gelistirmek icin harekete gecilmistir. Vatandaglar Avrupa Birligi’nde nerede seyahat etme,
egitim gorme, calisma veya yasamaya karar verirse versin, ceza muhakemesinde usuli
giivencelerin ve hukukun iistlinliigline sayginin gii¢lendirilmesi i¢in ¢aba gdsterilmelidir.
Bu cer¢evede Avrupa Konseyi’nin 30 Kasim 2009 Tarihli ve 2009/C 295/01 Sayili Ceza
Muhakemesinde Siiphelilerin veya Saniklarin Usuli Haklarinin Gii¢lendirilmesine
Yénelik Yol Haritasina Iliskin Karari' kabul etmistir.

Konsey, bu Kararin Ekinde belirtilen “Ceza muhakemesinde siiphelilerin veya
saniklarin usuli haklarinin giiclendirilmesine yonelik Yol Haritasi”n1 gelecekteki
eylemlerin temeli olarak onaylamistir. Bu Yol Haritasinda yer alan haklar temel usuli
haklar olarak degerlendirilir ve bu asamada s6z konusu haklara iliskin olarak atilacak
adimlara 6ncelik verilmelidir. Yol Haritasinda belirtilen haklar yol gosterici niteliktedir.
Bu baglamda Yol Haritas1, haklarin sirasinin yalnizea yol gosterici nitelikte oldugunu
vurgulamakta ve bu nedenle, onceliklere uygun olarak degistirilebilecegine isaret
etmektedir. Yol Haritasi, bir biitlin olarak uygulanmak iizere tasarlanmistir.

Bu Yol Haritasinda asagida belirtilen tedbirler belirlenmis ve 6neriler sunulmustur.

v Yazili ve Sozlii Ceviri

Haklara Iliskin Bilgi Edinme ve Suclamalara Iliskin Bilgi Edinme
Hukuki Danismanlik ve Adli Yardim

Akraba, Isveren ve Konsolosluk Yetkilileriyle Iletisim
Dezavantajli Siiphelilere veya Saniklara Yonelik Ozel Teminatlar

AN NI N

Yargilama Oncesi Tutuklamaya iligkin Yesil Kitap

1 Resolution of the Council of 30 November 2009 on a Roadmap for Strengthening Procedural Rights of Suspected or
Accused Persons in Criminal Proceedings (Text with EEA relevance) (2009/C 295/01).
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AVRUPA KONSEYININ

30 Kasim 2009 Tarihli ve 2009/C
295/01 Sayih

RESOLUTION OF THE COUNCIL
of 30 November 2009

on a Roadmap for strengthening

Ceza Muhakemesinde Siiphelilerin
veya Samiklarin Usuli Haklarimmin
Giiclendirilmesine Yonelik Yol
Haritasma iliskin Karar

(EEA ile Tlgili Metin)

AVRUPA BIRLIGI KONSEYI,
Asagidaki gerekeelerle, ISBU KARARI
KABUL ETMISTIR:

(1)  Avrupa Birligi’nde, Insan

)

3)

Haklar1 ve Temel Ozgiirliiklerin
Korunmasma Iliskin Sozlesme
(‘Sozlesme’), bu Kararin amaglari
dogrultusunda o6n durusma ve
durugma asamalarmi kapsayan
ceza muhakemesinde siiphelilerin
veya saniklarin ~ haklarinin
korunmas1 i¢in ortak zemini
olusturur.

Ayrica, Avrupa Insan Haklari
Mahkemesince yorumlandigi
lizere, Sozlesme Uye Devletlerin
birbirlerinin ceza adalet
sistemlerine  gilivenmeleri  ve
bu giiveni saglamlastirmalari
icin  Onemli bir dayanaktir.
Ayni zamanda Avrupa
Birligi  tarafindan, Sozlesme
standartlarinin tam uygulanmasi
ve bunlara saygi duyulmasini
ve uygun oldugu hallerde, ilgili
standartlarin tutarli bir sekilde
uygulanmasin1i  saglamak ve
mevcut standartlar1 yiikseltmek
icin daha ileri adimlar atilabilir.

Avrupa Birligi basarili bir sekilde,
vatandaslarin  ikamet ettikleri
tilke disindaki tilkelerde daha ¢ok
seyahat ederek, egitim gorerek
ve calisarak yararlandiklar1 bir
dolasim ve ikamet 6zgiirliigii alan

procedural rights of suspected
or accused persons in criminal
proceedings

(Text with EEA relevance)

(2009/C 295/01)

THE COUNCIL OF THE EUROPEAN
UNION,

Whereas:

(1) In the FEuropean Union, the

(2)

€)

Convention for the Protection of
Human Rights and Fundamental
Freedoms (the ‘Convention’)
constitutes the common basis
for the protection of the rights of
suspected or accused persons in
criminal proceedings, which for the
purposes of this Resolution includes
the pre-trial and trial stages.

Furthermore, the Convention, as
interpreted by the European Court
of Human Rights, is an important
foundation for Member States to
have trust in each other’s criminal
justice systems and to strengthen
such trust. At the same time, there
is room for further action on the
part of the European Union to
ensure full implementation and
respect of Convention standards,
and, where appropriate, to ensure
consistent application of the
applicable standards and to raise
existing standards.

The European  Union  has
successfully established an area
of freedom of movement and
residence, which citizens benefit
from by increasingly travelling,
studying and working in countries
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olusturmustur. Ancak, i¢ siirlarin
kaldirilmasi ve dolasim ve ikamet
ozgiirliigii haklarinin giderek artan
bir sekilde kullanimi, kaginilmaz
ikamet  ettikleri
iilke disindaki bir Uye Devlette
ceza muhakemesine dahil olan

bir sekilde,

kisilerin sayisinda da

neden olmustur. Bu durumlarda,
stiphelilerin veya saniklarin usuli
haklari, adil yargilanma hakkinin

teminat altina alinmasi
ozellikle onem arz eder.

(4)  Nitekim, vatandaslar icin tist diizey
giivenligin glivence altina alinmasi
icin Avrupa Birligi diizeyinde
cesitli tedbirler alinirken, bir kisi
ceza muhakemesinde siipheli veya
sanik oldugunda ortaya ¢ikabilecek
belirli sorunlarin ele alinmasina da

esit Olglide ihtiyag vardir.

(5) Bu,cezamuhakemesinin adilligini
saglamak icin wusuli haklara
yonelik belirli adimlari atilmasini

tedbirlerle

birlikte mevzuati da kapsayabilen
bu adimlar vatandaslarin, Avrupa

Birligi’nin ve Uye Devletlerinin

onlarin haklarin1 koruyacagina

ve glivence altina alacagina dair

gerektirir.  Diger

giivenlerini artiracaktur.

(6) 1999 Tampere Avrupa Birligi
taninma
ilkesinin uygulanmasi baglaminda,
Uye Devletlerin temel hukuk
gosterilerek,

karsilikl
taninma ilkesinin uygulanmasin
gerekli
oldugu diisiiniilen ortak asgari
yonleri

Konseyi,  karsilikli

ilkelerine  saygi

usul hukukunun,
kolaylastirmak  i¢in
standartlara iliskin
konusunda  ¢alismalarin

baglatilmas1  gerektigine
vermistir (Sonug 37).
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4

)

(6)

other than that of their residence.
However, the removal of internal
borders and the increasing exercise
oftherightsto freedom ofmovement
and residence have, as an inevitable
consequence, led to an increase in
the number of people becoming
involved in criminal proceedings in
a Member State other than that of
their residence. In those situations,
the procedural rights of suspected
or accused persons are particularly
important in order to safeguard the
right to a fair trial.

Indeed, whilst various measures
have been taken at European
Union level to guarantee a high
level of safety for citizens, there is
an equal need to address specific
problems that can arise when a
person is suspected or accused in
criminal proceedings.

This calls for specific action on
procedural rights, in order to
ensure the fairness of the criminal
proceedings. Such action, which
can comprise legislation as well
as other measures, will enhance
citizens’ confidence that the
European Union and its Member
States will protect and guarantee
their rights.

The 1999 Tampere European
Council concluded that, in the
context of implementing the
principle of mutual recognition,
work should also be launched
on those aspects of procedural
law on which common minimum
standards are considered
necessary in order to facilitate
the application of the principle of
mutual recognition, respecting the
fundamental legal principles of
Member States (Conclusion 37).
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(7)  Ayrica, 2004 Lahey Programi,
adli  isbirliginin  temel tas
olarak  karsilikli  taninmanin
ileri derecede gerceklesmesinin,
Uye  Devletlerdeki  mevcut
gilivence diizeyine iliskin
calismalara dayanarak ve hukuki
geleneklerine saygi gostererek,
ceza muhakemesindeki usuli
haklara esdeger standartlarin
gelistirilmesini gerektirdigini
belirtir (Bent III 3.3.1).

(8)  Karsilikhh taninma, Uye
Devletlerin yetkili makamlarinin
diger Uye Devletlerin ceza adalet
sistemlerine giivendigini varsayar.
Avrupa  Birligi’'nde  karsilikli
giivenin  artirtlmasi  amacuyla,
So6zlesmenin tamamlayicisi olarak,
Uye Devletlerde gerektigi gibi
yiriirliige koyulan ve uygulanan,
usuli haklarin korunmasina yonelik
Avrupa Birligi  standartlarinin
bulunmasi 6nemlidir.

(9) Son zamanlardaki ¢alismalar,
mevzuat ve diger tedbirler
vasitasiyla, Avrupa Birligi’nin

usuli haklar konusunda harekete
gecmesi i¢in uzmanlar arasinda
bliyiik bir destek oldugunu ve
Uye Devletlerdeki adli makamlar
arasinda  karsihikli  giivenin
artmasina  ihtiyag¢  oldugunu
gostermektedir'. Bu diisiinceler
Avrupa Parlamentosu tarafindan
yansitilmaktadir?. Stokholm

1 Diger belgelerle birlikte, Université Libre de
Bruxelles'in 20 Kasim 2008 tarihli ‘Analysis of the
future of mutual recognition in criminal matters
in the European Union (Avrupa Birliginde cezai
konularda karsilikli taninmanin gelecegine iliskin
analiz)’ baglikli raporuna bakiniz.

2 Or. bkz.Bir AB adalet alaninin gelistirilmesi
hakkinda Konseye sunulan 7 Mayis 2009
tarihli Avrupa Parlamentosu tavsiye karary
2009/2012(INT), bent 1 (a).

(7)  Also, the 2004 Hague Programme
states that further realisation
of mutual recognition as

the cornerstone of judicial
cooperation implies the
development  of  equivalent

standards of procedural rights in
criminal proceedings, based on
studies of the existing level of
safeguards in Member States and
with due respect for their legal
traditions (point III 3.3.1).

(8)  Mutual recognition presupposes
that the competent authorities
of the Member States trust the
criminal justice systems of the
other Member States. For the
purpose of enhancing mutual trust
within the European Union, it is
important that, complementary
to the Convention, there exist
European Union standards for the
protection of procedural rights
which are properly implemented
and applied in the Member States.

(9) Recent studies show that there
is wide support among experts
for European Union action
on procedural rights, through
legislation and other measures, and
that there is a need for enhanced
mutual trust between the judicial
authorities in the Member States'.
These sentiments are echoed
by the European Parliament?.
In its Communication for the

1 See inter alia the ‘Analysis of the future of

mutual recognition in criminal matters in the
European Union;, report of 20 November 2008 by
the Université Libre de Bruxelles.

2 See eg the ‘European Parliament
recommendation of 7 May 2009 to the Council
on development of an EU criminal justice area,
2009/2012(INT), point 1(a).
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(10)

(11)

(12)

programina iliskin Bildirgesinde?
Avrupa Komisyonu, savunma
haklarimin  giiclendirilmesinin,
Uye Devletler arasinda karsilikli
itimadi ve Avrupa Birligi’nde
kamu giivenini stirdiirmek igin
onemli oldugunu bildirir.

Son birka¢ yildir Avrupa Birligi
baglaminda usuli haklara
iliskin tartismalar hi¢bir somut
sonuca ulasmamustir.  Ancak,
kovusturmay1 kolaylastiran
tedbirlere iliskin adli ve polis
isbirligi alaninda pek ¢ok ilerleme
kaydedilmistir. Artik bu tedbirler
ile bireyin wusuli haklariin
korunmas1 arasindaki dengeyi
gelistirmek i¢in harekete ge¢me
zamanidir. Vatandaglar Avrupa
Birligi’'nde  nerede  seyahat
etme, egitim gorme, calisma
veya yasamaya karar verirse
versin, ceza muhakemesinde
usuli giivencelerin ve
hukukun dstiinligline sayginin
gliclendirilmesi igin caba
gosterilmelidir.

Bu  hususlarin 6nemi  ve
karmagiklig1 dikkate alindiginda,
genel tutarlig1 saglarken asamali
bir yaklasim ile bu hususlar1 ele
almak uygun goriinmektedir.
Bir seferde bir alanla ilgili
olarak gelecekteki eylemleri ele
almak suretiyle, sorunlarin her
tedbire katma deger verecek
sekilde belirlenebilmesi ve ele
alabilmesi i¢in her bir tedbir
0zel olarak irdelenebilir.

Bu Kararin Ekinde yer alan
tedbirler katalogunun sinirli sayim
yapmayan niteligine bakildiginda,
Konsey ayrica bu katalogda

3 ‘Vatandasa hizmet eden bir 6zgiirliik, giivenlik
ve adalet alan1, COM(2009) 262/4 (bent 4.2.2).
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(10)

(11)

(12)

Stockholm  programme?®, the
European Commission observes
that strengthening the rights of
defence is vital in order to maintain
mutual trust between the Member
States and public confidence in
the European Union.

Discussions  on  procedural
rights within the context of the
European Union over the last
few years have not led to any
concrete results. However, a lot
of progress has been made in
the area of judicial and police
cooperation on measures that
facilitate prosecution. It is now
time to take action to improve the
balance between these measures
and the protection of procedural
rights of the individual. Efforts
should be deployed to strengthen
procedural guarantees and the
respect of the rule of law in
criminal proceedings, no matter
where citizens decide to travel,
study, work or live in the European
Union.

Bearing in mind the importance
and complexity of these issues, it
seems appropriate to address them
in a step-by- step approach, whilst
ensuring overall consistency. By
addressing future actions, one
area at a time, focused attention
can be paid to each individual
measure, so as to enable problems
to be identified and addressed in a
way that will give added value to
each measure.

In view of the non-exhaustive
nature of the catalogue of measures
laid down in the Annex to this
Resolution, the Council should

3 An area of freedom, security and justice serving

the citizen, COM(2009) 262/4 (point4.2.2).
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(13)

listelenenlerin ~ disindaki  usuli
haklarin korunmasi hususunu da
ele alma ihtimalini g6z Oniinde
bulundurmalidir.

Bu alandaki herhangi bir yeni
AB vyasama tasarrufu, Avrupa
Insan Haklar1 Mahkemesi
tarafindan yorumlandig sekliyle,
Sozlesmenin belirledigi asgari
standartlar ile tutarli olmalidir.

BOYLECE ASAGIDAKI
HUKUMLER BENIMSENMISTIR:

1.

Ceza muhakemesinde siiphelilerin
veya saniklarin haklarini
giiclendirmek i¢in Avrupa Birligi
diizeyinde adim atilmalidir. Bu
adim diger tedbirlerle birlikte
mevzuati da kapsayabilir.

Konsey, bu Kararm FEkinde

belirtilen “Ceza muhakemesinde
stiphelilerin veya saniklarin usuli
haklarinim giiclendirilmesine
yonelik Yol Haritasi”n1 (bundan
sonta ‘Yol Haritasi’” olarak
anilacaktir) gelecekteki eylemlerin
temeli olarak tasdik eder. Diger
haklarla tamamlanabilen, bu Yol
Haritasinda yer alan haklar temel
usuli haklar olarak degerlendirilir
ve bu asamada bu haklara iliskin
olarak atilacak adimlara Oncelik
verilmelidir.

Yol  Haritasinda
belirlenen  tedbirlere  iliskin
onerileri ~ sunmaya ve F
bendinde amilan Yesil Kitabin
hazirlanmasimi g6z  Onilinde
bulundurmaya davet edilmektedir.

Komisyon,

Konsey Yol Haritas1 kapsaminda
sunulan tim oOnerileri
inceleyecektir ve bu Onerileri
oncelikli  konular olarak ele
alacagini vaat eder.

(13)

also consider the possibility
of addressing the question of
protection of procedural rights other
than those listed in that catalogue.

Any new EU legislative acts in this
field should be consistent with the
minimum standards set out by the
Convention, as interpreted by the
European Court of Human Rights,

HEREBY ADOPTS THE
FOLLOWING RESOLUTION:

1.

Action should be taken at the
level of the European Union in
order to strengthen the rights of
suspected or accused persons in
criminal proceedings. Such action
can comprise legislation as well as
other measures.

The Council endorses the
‘Roadmap for strengthening
procedural rights of suspected
or accused persons in criminal
proceedings’ (hereinafter referred
to as ‘the Roadmap’), set out in
the Annex to this Resolution, as
the basis for future action. The
rights included in this Roadmap,
which could be complemented
by other rights, are considered to
be fundamental procedural rights
and action in respect of these
rights should be given priority at
this stage.

The Commission is invited to
submit proposals regarding the
measures set out in the Roadmap,
and to consider presenting the
Green Paper mentioned under
point F.

The Council will examine all
proposals presented in the context
of the Roadmap and pledges
to deal with them as matters of
priority.
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5. Konsey Avrupa Parlamentosu
ille tam bir isbirligi i¢inde,
uygulanabilir kurallar uyarinca
hareket edecek ve Avrupa Konseyi
ile usuliine uygun olarak isbirligi
yapacaktir.

EK

Ceza Muhakemesinde Siiphelilerin
veya Saniklarin Usuli Haklarinin
Giiclendirilmesine Yonelik Yol
Haritas:

Bu Yol Haritasinda belirtilen haklarin
siralamas1  yol gdsterici niteliktedir.
Bu Yol Haritasi, asagida yer alan
aciklamalarin Onerilen eyleme iligkin
yalnizca yol gosterme amacina hizmet
ettigini ve s0z konusu tedbirlerin
tam kapsamini ve igerigini Onceden
diizenlemeyi amaglamadigini vurgular.

Tedbir A: Yazili ve Sozlii Ceviri

Kisa agiklama:

Stiphelinin veya sanigin, ne oldugunu
anlamas1 ve kendisinin de anlasilmasi
gerekir. Muhakemede kullanilan dili
konusmayan veya anlamayan bir siipheli
veya sanik, bir terciimana ve Onemli
usuli  belgelerin c¢evirisine ihtiyag
duyacaktir. Isitme engelli siiphelilerin
veya saniklarin ihtiyaglarina da 6zel
onem verilmesi gerekir.

Tedbir B: Haklara ve Su¢lamalara
Hliskin Bilgi Edinme

Kisa agiklama:

Bir sugun siiphelisi veya sanigi olan
kisi sozli veya miimkiinse yazil
olarak, Ornegin, Haklar Belgesi
yoluyla temel haklarina iliskin bilgi
edinmelidir. Ayrica, bu kisi kendisine
yonelik suglamanin niteligi ve sebebi
hakkinda da derhal bilgi almaldir.
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5. The Council will act in full
cooperation with the European
Parliament, in accordance with
the applicable rules, and will duly
collaborate with the Council of
Europe.

ANNEX

Roadmap for Strengthening
Procedural Rights of Suspected
or Accused Persons in Criminal
Proceedings

The order of the rights indicated in this
Roadmap is indicative. It is emphasised
that the explanations provided below
merely serve to give an indication of
the proposed action, and do not aim to
regulate the precise scope and content of
the measures concerned in advance.

Measure A: Translation and
Interpretation

Short explanation:

The suspected or accused person must
be able to understand what is happening
and to make him/herself understood. A
suspected or accused person who does
not speak or understand the language
that 1s used in the proceedings will need
an interpreter and translation of essential
procedural ~ documents.  Particular
attention should also be paid to the
needs of suspected or accused persons
with hearing impediments.

Measure B: Information on Rights
and Information about the Charges

Short explanation:

A person that is suspected or accused of a
crime should get information on his/her
basic rights orally or, where appropriate,
in writing, e.g. by way of a Letter of
Rights. Furthermore, that person should
also receive information promptly about
the nature and cause of the accusation



Ceza Muhakemesinde Suphelilerin veya Saniklarin Usuli Haklarinin

Guclendirilmesine Yonelik Yol Haritasi

Ceza muhakemesinin usuliine uygun
isleyisine halel getirilmemesi gerektigi
akilda tutulmak suretiyle, suclanan
kisiye, savunmasinin  hazirlanmasi
icin gerekli bilginin uygun zamanda
verilmesi hakki taninmalidir.

Tedbir C: Hukuki Danismanlik ve
Adli Yardim

Kisa agiklama:

Ceza muhakemesinde siipheliye veya
saniga, bu tiir bir muhakemenin miimkiin
olan en erken asamasinda, hukuki
danismanlik hakki (bir hukuk danigsmani
araciligiyla) saglanmasi, muhakemenin
adilliginin giivence altina alinmasi i¢in
gereklidir; adli yardim hakki bahsedilen
hukuki danmismanlhik hakkma etkin
erisimi saglamalidir.

Tedbir D: Akraba, isveren ve
Konsolosluk Yetkilileriyle Iletisim

Kisa agiklama:

Ceza muhakemesinin usuliine uygun
isleyisine halel getirilmemesi gerektigi
akilda tutulmak suretiyle, 6zgiirliigiinden
yoksun birakilmis bir siipheli veya sanik,
Ozgiirliigiinden yoksun birakildigina
iliskin olarak, akraba veya isveren
gibi en az bir kisinin gecikmeksizin
bilgilendirilmesi hakkina dair derhal
bilgilendirilir. Ayrica, kendisininkinden
baska bir Devlette 6zgiirliigiinden
yoksun birakilan bir siipheli veya sanik,
yetkili  konsolosluk  makamlarmin,
Ozgiirliigiinden yoksun birakildigina
dair bilgilendirilmesi hakkia iligkin
olarak bilgilendirilir.

against him or her. A person who has
been charged should be entitled, at the
appropriate time, to the information
necessary for the preparation of his
or her defence, it being understood
that this should not prejudice the due
course of the criminal proceedings.

Measure C: Legal Advice and Legal
Aid

Short explanation:

The right to legal advice (through a
legal counsel) for the suspected or
accused person in criminal proceedings
at the earliest appropriate stage of such
proceedings is fundamental in order to
safeguard the fairness of the proceedings;
the right to legal aid should ensure
effective access to the aforementioned
right to legal advice.

Measure D: Communication with
Relatives, Employers and Consular
Authorities

Short explanation:

A suspected or accused person who is
deprived of his or her liberty shall be
promptly informed of the right to have
at least one person, such as a relative or
employer, informed of the deprivation
of liberty, it being understood that this
should not prejudice the due course of
the criminal proceedings. In addition,
a suspected or accused person who
is deprived of his or her liberty in a
State other than his or her own shall
be informed of the right to have the
competent consular authorities informed
of the deprivation of liberty.
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Tedbir E: Dezavantajh Siiphelilere
veya Saniklara Yonelik Ozel
Teminatlar

Kisa a¢iklama:

Yargilamanin adilligini giivence altina
almak icin, Ornegin, yaslari, zihinsel
veya fiziksel durumlar1 nedeniyle
muhakemenin igerigini veya anlamini
kavrayamayan ya da takip edemeyen
stiphelilere veya saniklara ozel ilgi
gosterilmesi onemlidir.

Tedbir F: Yargilama Oncesi
Tutuklamaya Iliskin Yesil Kitap

Kisa a¢iklama:

Mahkemede yargilanmadan Once ve
yargilama islemleri sirasinda, kisinin
tutuklu olarak gecirebilecegi zaman
Uye Devletler arasinda énemli olgiide
degisiklik gosterir. Yargilama Oncesinde
asirt uzun tutukluluk siireleri birey igin
zararhidir, Uye Devletler arasindaki adli
igbirligine zarar verebilir ve Avrupa
Birligi’nin savundugu degerleri temsil
etmez. Bu baglamda, uygun tedbirler bir
Yesil Kitapta incelenmelidir.

26

Measure E: Special Safeguards for
Suspected or Accused Persons who
are Vulnerable

Short explanation:

In order to safeguard the fairness of the
proceedings, it is important that special
attention is shown to suspected or
accused persons who cannot understand
or follow the content or the meaning of
the proceedings, owing, for example, to
their age, mental or physical condition.

Measure F: A Green Paper on
Pre-Trial Detention

Short explanation:

The time that a person can spend in
detention before being tried in court
and during the court proceedings varies
considerably between the Member
States. Excessively long periods of pre-
trial detention are detrimental for the
individual, can prejudice the judicial
cooperation between the Member States
and do not represent the values for which
the European Union stands. Appropriate
measures in this context should be
examined in a Green Paper.
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II. CEZA MUHAKEMESINDE SOZLU VE YAZILI CEVIRIDEN
YARARLANMA HAKKI

. Genel Olarak

AB’nin cezai konulardaki adli igbirligi, ceza kararlarinin karsilikli taninmasi yani
bir Uye Devletin baska bir Uye Devlette verilen karar1 kendi iilkesinde verilenlerle
esdeger kabul etmesi ilkesine dayanir. Bu ilkenin uygulanmasi, ancak Uye Devletlerin
diger Uye Devletlerde siiphelilerin veya saniklarin adil yargilanma haklarma riayet
edildigine inanmalar1 halinde miimkiin olabilecektir. Usuli teminatlara iliskin ortak
asgari standartlarin kabul edilmesi ise karsilikli giiveni pekistirecektir.

Birlik igerisinde serbest dolagimin artmasi yaninda mevcut uluslararasi
standartlarin (AIHS) giincel olmayan hiikiimleri ve bu hiikiimlerin Uye Devletlerde
yeknesak olmayan uygulamalari, saniklarin haklari, aleyhlerindeki suclamalar ve
onlara uygulanan muhakeme usulleri hakkinda tam olarak farkinda olmadiklar1
durumlarin artmasina neden olmustur.' Ayrica, karsilikli tanima ilkesinin bir sonucu
da Uye Devletlerin vatandaslarini yargilanmalar1 ya da haklarindaki hiirriyeti
baglayici cezalari cekmeleri amaciyla baska bir Uye Devlete teslim etmeleridir. Bu
konuda ortak asgari standartlarin kabul edilmemesi, siiphelilerin ve saniklarin dilini
anlayamadiklar1 ve konusamadiklar1 bir Uye Devlette yargilanmalar1 tehlikesini
ortaya c¢ikarmaktadir. Bu kapsamda, yeterli sozlii ve yazili ¢eviri hakkina erigim,
AB’de usuli teminatlara iliskin ortak asgari standartlar olusturulmasini gerektiren en
oncelikli alanlardan birisi olmustur.

Sézlii ve yazili geviri hakki ATHS ’nin 6 nc1 maddesi ile de garanti altina alinmustir.
Maddeye gore, bir sug ile itham edilen herkes, mahkemede kullanilan dili anlamadig1
veya konusamadig takdirde bir terclimanin yardimindan ticretsiz olarak yararlanma
hakkina sahiptir. Benzer bir hiikiim Medeni ve Siyasi Haklara Iligkin Uluslararas:
Sozlesme (MSHUS)’de de yer almaktadir. Ancak, bu konudaki uluslararas1 hukuk
kurallar1 tek basina Uye Devletlerde yeknesak uygulamayi saglamamaktadir,

Avrupa Konseyi, 30 Kasim 2009 tarihinde, ceza muhakemesinde stiphelilerin
veya saniklarm usuli haklarin1 giiglendirmeye yonelik Yol Haritas1 hakkinda bir Ilke
Karar1 kabul etmistir. Yazili ve sozlii ¢eviriden yararlanma hakki, Konsey’in bu Yol
Haritasi’nda diizenleme yapilmasi konusunda Uye Devletlere cagrida bulundugu
haklardan biridir. Bu c¢agri 2010 yilinda karsiligini bulmus; bu konuda Birlik
capindaki ortak asgari standartlarin belirlenmesi icin “Ceza Muhakemesinde Sozli
ve Yazili Ceviriden Yararlanma Hakkina Iliskin 20 Ekim 2010 tarihli ve 2010/64/EU
say1lt Avrupa Parlamentosu ve Konseyi Direktifi”? kabul edilmistir. Bu Direktif Yol
Haritas1 hakkinda ilke kararinin yazili ve sozlii ¢eviri hakkina (tedbir A’ya) iliskindir.

Direktif, Uye Devletler arasinda karsilikli giiveni artirmak amaciyla, ceza

1 Commission Staff Working Document Proposal for a Council Framework Decision on the Right
to Interpretation and Translation in Criminal Proceedings Accompanying the Proposal for a
Framework Decision on the Right to Interpretation and to Translation in Criminal Proceedings Impact
Assessment,{Com(2009) 338 Final} {Sec(2009) 916}, Brussels, 8.7.2009, Sec(2009) 915.

2 OJ L 280,26.10.2010, s.1-7.
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muhakemesinde sozlii ve yazili ¢eviri alanlarinda uygulanacak ortak asgari kurallar
ortaya koymaktadir. Bu Direktif, ceza muhakemesinde s6zlii ve yazili ¢eviri hakkina
iligkin bir Konsey Cer¢eve Karar1 i¢in 8 Temmuz 2009 tarihli Komisyon onerisi ve
ceza muhakemesinde sozlii ve yazili ¢eviri hakkina iliskin Avrupa Parlamentosu ve
Konseyi Direktifi i¢cin 9 Mart 2010 tarihli Komisyon 6nerisinden yararlanmaktadir.

Ceza muhakemesi ile birlikte Avrupa Tutuklama Miizekkeresi® siirecini de
kapsayan Direktif, siipheliler ve saniklar tarafindan sozlii ve yazili ¢eviri hakkinin
kullanilmasini kolaylastirmay1 amaglamaktadir.

Direktif’te bu hakkin bedelsiz, yeterli sekilde ve gecikmeksizin saglanmasi
ongoriilmistiir. Bu hak, stiphelilerin veya saniklarin ana dilinde ya da konustuklari
veya anladiklar1 baska bir dilde saglanmalidur.

Direktif kapsaminda sozlii ve yazili ¢eviri hakki, kisiyi 6zgiirliiglinden yoksun
birakan kararlar, iddianameler gibi ceza muhakemesinin temel belgelerinin yazil
cevirisi yaninda, sorusturmay1 da kapsayan ceza muhakemesi siirecinde yapilacak
sOzlii ¢eviri ile slipheli veya saniklar ile avukatlari arasindaki iletisimin saglanmasina
yonelik ¢eviriyi de kapsamaktadir.

Bu Direktif, bir Uye Devletin yetkili makamlari tarafindan kisilerin bir sug
islemekten dolay1 slipheli veya sanik olduklarindan haberdar edildikleri andan
itibaren muhakemenin sonuglanmasina kadar uygulanmaktadir.

Uye Devletler tarafindan saglanan sdzlii ve yazili ceviri hizmeti, siiphelilerin
veya saniklarin aleyhindeki suglamalar1 anlamalarini saglayacak ve kendilerini
savunmalarina imkan verecek yeterlilikte ve kalitede olmalidir.

Sozlii ¢eviriden yararlanma hakki, isitme veya konugma engelli kisilere uygun
yardim saglanmasini da kapsamaktadir.

3 Avrupa Tutuklama Miizekkeresi ve Uye Devletler Arasinda Teslim Usulleri Hakkinda 13 Haziran
2002 tarihli ve 2002/584/JHA say1li Konsey Cergeve Karari.
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AVRUPA PARLAMENTOSU ve
KONSEYININ

20 Ekim 2010 Tarihli ve 2010/64/EU Sayih

Ceza Muhakemqsinde Sozli ve Yazih
Ceviri Hakkina Iliskin Direktifi

AVRUPA PARLAMENTOSU  VE
AVRUPA BIRLIGI KONSEYT,

Avrupa Birligi’nin Isleyisi Hakkinda
Antlasma’yt  ve bu Antlasma’nin
ozellikle 82°nci  maddesinin  2’nci
paragrafinin (b) bendini gbéz Oniinde
tutarak,

Belgika Kralligi, Almanya Federal
Cumbhuriyeti, Estonya Cumbhuriyeti,
Ispanya Kralligi, Fransa Cumhuriyeti,
Italya Cumhuriyeti, Liiksemburg Biiyiik

Diikaligi, Macaristan Cumbhuriyeti,
Avusturya ~ Cumhuriyeti,  Portekiz
Cumhuriyeti, Romanya, Finlandiya

Cumbhuriyeti ve Isve¢ Kralligi’nin
girisimini' géz Oniinde tutarak,

Yasama  tasarrufu  taslagi  ulusal

parlamentolara iletildikten sonra,

Olagan yasama usulii’ uyarinca hareket
ederek,

Asagidaki  gerekgelerle  ISBU
DIREKTIFI KABUL ETMISTIR:
(1) Avrupa Birligi, bir o0zgirliik,

giivenlik ve adaletalani gelistirmeyi
ve siirdiirmeyi kendisine hedef
olarak belirlemistir. Yargi
kararlarinin ve yargi makamlarinin

10J C69,18.3.2010, s. 1.

2 Avrupa Parlamentosunun 16 Haziran 2010
tarihli Pozisyon Belgesi (Resmi Gazetede heniiz
yayinlanmamis) ve 7 Ekim 2010 tarihli Konsey
Karar1.
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DIRECTIVE 2010/64/EU OF THE
EUROPEAN PARLIAMENT AND
OF THE COUNCIL

of 20 October 2010

on the right to interpretation and
translation in criminal proceedings

THE EUROPEAN PARLIAMENT
AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the
Functioning of the European Union,
and in particular point (b) of the second
subparagraph of Article 82 (2) thereof,

Having regard to the initiative of the
Kingdom of Belgium, the Federal
Republic of Germany, the Republic
of Estonia, the Kingdom of Spain, the
French Republic, the Italian Republic,
the Grand-Duchy of Luxembourg, the
Republic of Hungary, the Republic
of Austria, the Portuguese Republic,
Romania, the Republic of Finland and
the Kingdom of Sweden',

After transmission of the draft legislative
act to the national parliaments,

Acting in accordance with the ordinary
legislative procedure?,

Whereas:

(1) The Union has set itself the objective
of maintaining and developing
an area of freedom, security and
justice. According to the Presidency
Conclusions of the FEuropean
Council in Tampere of 15 and 16

10J C69,18.3.2010, p. 1.

2 Position of the European Parliament of 16 June
2010 (not yet published in the Official Journal)
and decision of the Council of 7 October 2010.
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)

3)

4

diger kararlarinin karsilikli
taninmasi ilkesi, 15-16 Ekim 1999
tarihlerinde Tampere’de diizenlenen
Avrupa Konseyi Baskanlik Zirvesi
Sonuglarina ve bu Sonuglarin
ozellikle 33’ilincii bendine gore,
Birlik dahilindeki hukuki ve cezai
konularda adli is birliginin temel

tast olmalidir, c¢ilinki karsilikli
tanimanin  giliglendirilmesi ~ ve
mevzuatin  gerektigi  bi¢imde

yakinlastirilmasi, yetkili makamlar
arasindaki is birligini ve bireysel

haklarin  yargisal korunmasini
kolaylastirir.

29 Kasimm 2000 tarihinde Konsey,
Tampere  Zirvesi  sonuglarina

uygun olarak, cezai konulardaki
kararlarin ~ karsilikli  taninmasi
ilkesini uygulamak amaciyla bir
tedbir programi kabul etmigtir®.
Programimn  giris  bdliimiinde,
bu karsiikli tammmanin, “Uye
Devletler arasinda 1is birligini
gelistirmeye ve ayni zamanda
bireysel haklarin  korunmasini
giiclendirmeye  yonelik  olarak
tasarlandig1” belirtilmistir.

kararlarin
ilkesinin

konulardaki

taninmasi
uygulanmas;, Uye Devletlerin
birbirlerinin ceza adaleti
sistemlerine giiven duymalarini
on kosul olarak gerektirmektedir.
Karsilikli  tanimanin  kapsamu,
bliyiik oOl¢iide siiphelilerin  veya
saniklarin ~ haklarmi  koruma
mekanizmalarmi  ve  karsilikli
tanima ilkesinin uygulanmasini
kolaylastirmak i¢in gerekli olan
ortak asgari standartlar1 iceren ¢ok
sayida parametreye baglhidir.

Cezai
karsilikl1

Cezai  konulardaki  kararlarin
karsilikli taninmasi ilkesi ancak,

3 0JC12,15.1.2001, s. 10.

(2)

3)

4)

October 1999, and in particular
point 33 thereof, the principle of
mutual recognition of judgments
and other decisions of judicial
authorities should become the
cornerstone of judicial cooperation
in civil and criminal matters within
the Union because enhanced mutual
recognition and the necessary
approximation of legislation would
facilitate  cooperation  between
competent authorities and the
judicial protection of individual
rights.

On 29 November 2000, the
Council, in accordance with the
Tampere Conclusions, adopted
a programme of measures to
implement the principle of mutual
recognition of decisions in criminal
matters®. The introduction to the
programme states that mutual
recognition is  ‘designed to
strengthen cooperation between
Member States but also to enhance
the protection of individual rights’.

The implementation of the principle
of mutual recognition of decisions
in criminal matters presupposes that
Member States have trust in each
other’s criminal justice systems.
The extent of mutual recognition is
very much dependent on a number
of parameters, which include
mechanisms for safeguarding the
rights of suspected or accused
persons and common minimum
standards necessary to facilitate
the application of the principle of
mutual recognition.

Mutual recognition of decisions
in criminal matters can operate

30JC12,15.1.2001, p. 10.
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)

(6)

()

®)

hem adli makamlarin hem de
ceza muhakemesi slirecinde yer
alan tiim aktorlerin, diger Uye
Devletlerin  adli  makamlarinin
kararlarini, kendi iilkelerinin adli
makamlarinin kararlartyla esdeger
saydiklar1 giiven ruhu i¢inde etkili
bicimde isleyebilir; bu da, yalnz
diger Uye Devletlerin kurallarinin
yeterliliklerine glivenmeyi degil,
ayn1 zamanda bu kurallarin dogru
bicimde uygulandigina giivenmeyi
de gerektirir.

Insan Haklar1 ve Temel
Ozgiirliiklerinin Korunmasina
Iliskin  Avrupa Sozlesmesi’nin
(bundan sonra “AIHS” olarak
anilacaktir) 6’nct maddesi ve
Avrupa Birligi Temel Haklar
Sartr’nin  (bundan sonra “Sart”
olarak anilacaktir) 47’nci

maddesi adil yargilanma hakkini
koruma altina alir. Sart’in 48’inci
maddesinin ~ 2’nci paragrafi,
savunma haklarina saygiy1 giivence
altina almaktadir. Bu Direktif, s6z
konusu haklara saygi gosterir ve bu
dogrultuda uygulanmalidir.

Tiim Uye Devletler AIHS ne taraf
olmasmna ragmen, deneyimler,
taraf olmanin kendi basina, diger
Uye Devletlerin ceza adalet
sistemlerine yeterli derecede giiven
olusturmadigini gostermistir.

Karsilikli glivenin giiclendirilmesi,
AIHS’nin  6’nci maddesinde
belirtilen haklarin ve teminatlarin
daha tutarli bi¢cimde uygulamaya
konulmasimi gerektirmektedir.
Aym zamanda, bu durum, ATHS ve
Sart’ta belirtilen asgari standartlarin
Birlik biinyesinde, Direktif ve diger
tedbirler vasitasiyla daha fazla
gelistirilmesini gerektirmektedir.

Avrupa Birligi’nin Isleyisi
Hakkindaki Antlasma’nin 82’nci

32

()

(6)

(7)

(8)

effectively only in a spirit of
trust in which not only judicial
authorities but all actors in the
criminal process consider decisions
of the judicial authorities of other
Member States as equivalent to
their own, implying not only trust
in the adequacy of other Member
States’ rules, but also trust that
those rules are correctly applied.

Article 6 of the European
Convention for the Protection of
Human Rights and Fundamental
Freedoms (hereinafter the ECHR)
and Article 47 of the Charter
of Fundamental Rights of the
European Union (hereinafter the
Charter) enshrine the right to
a fair trial. Article 48(2) of the
Charter guarantees respect for the
right of defence. This Directive
respects those rights and should be
implemented accordingly.

Although all the Member States
are party to the ECHR, experience
has shown that that alone does not
always provide a sufficient degree
of trust in the criminal justice
systems of other Member States.

Strengthening mutual trust requires
a more consistent implementation
of the rights and guarantees set out
in Article 6 of the ECHR. It also
requires, by means of this Directive
and other measures, further
development within the Union of
the minimum standards set out in
the ECHR and the Charter.

Article 82(2) of the Treaty on the
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©)

maddesinin  2’nci  paragrafinda,
hiikiimlerin ve yargi kararlarinin
karsilikli taninmasini ve sinir otesi
boyuta sahip cezai konularda polis
ve adliis birliginin kolaylastirilmasi
icin Uye Devletlerde uygulanabilir
asgari  kurallarin  belirlenmesi
ongoriilmektedir. 82°nci maddenin
2’nct  paragrafinin  (b) bendi,
“ceza muhakemesinde bireylerin
haklar1’ni, asgari  kurallarin
olusturulabilecegi alanlardan biri
seklinde ifade eder.

Ortak asgari kurallar, tim Uye
Devletlerin ceza adalet sistemlerine
giiveni artirmali, bunun sonucunda
da, karsilikli giliven ortaminda
daha etkili adli is birligine yol
acmalidir. Bu tiirden ortak asgari
kurallar, ceza muhakemesindeki
sOzlii ve yazili ¢eviri alanlarinda da
olusturulmalidir.

(10) 30 Kasim 2009 tarihinde, Konsey,

(11)

ceza muhakemesinde stiphelilerin
veya saniklarin  usule iligskin
haklarin1 giiclendirmeye yonelik
Yol Haritas1 hakkinda bir ilke
karar1* kabul etmistir. Yol Haritasi,
kademeli yaklasimla, yazili ve
sozlii ceviri hakkina (tedbir A),
haklara ve suclamalara iligkin bilgi
edinme hakkina (tedbir B), hukuki
danigmanlik ve adli yardim hakkina
(tedbir C), akraba, igveren ve
konsolosluk makamlariyla iletisim
hakkina (tedbir D) ve dezavantajl
stiphelilere veya saniklara yonelik
0zel teminatlara (tedbir E) iligkin
tedbirlerin kabul edilmesi yoniinde
cagrida bulunmustur.

10 Aralik 2009 tarihinde kabul
edilen Stockholm Programi’nda

40J C295,4.12.2009, s. 1.

)

(10)

(11)

Functioning of the European Union
provides for the establishment of
minimum rules applicable in the
Member States so as to facilitate
mutual recognition of judgments
and judicial decisions and police
and judicial cooperation in criminal
matters having a cross-border
dimension. Point (b) of the second
subparagraph of Article 82(2)
refers to ‘the rights of individuals
in criminal procedure’ as one of the
areas in which minimum rules may
be established.

Common minimum rules should
lead to increased confidence in
the criminal justice systems of all
Member States, which, in turn,
should lead to more efficient judicial
cooperation in a climate of mutual
trust. Such common minimum rules
should be established in the fields
of interpretation and translation in
criminal proceedings.

On 30 November 2009, the Council
adopted a resolution on a Roadmap
for strengthening procedural rights
of suspected or accused persons
in criminal proceedings®. Taking a
step-by-step approach, the Roadmap
called for the adoption of measures
regarding the right to translation
and interpretation (measure A),
the right to information on rights
and information about the charges
(measure B), the right to legal advice
and legal aid (measure C), the right
to communication with relatives,
employers and consular authorities
(measure D), and special safeguards
for suspected or accused persons
who are vulnerable (measure E).

In the Stockholm programme,
adopted on 10 December 2009, the

4 0J C 295,4.12.2009, p. 1.
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(12) Bu Direktif, Yol

Avrupa Konseyi, Yol Haritasi’ni
memnuniyetle  karsilamis  ve
onu Stockholm  Programi’nin
bir parcast yapmistir (2.4’lincii
bent). Bu alanda daha iyi bir
1s birligini tesvik etmek icin
Avrupa Konseyi, Komisyon’u
stiphelilerin ve saniklarin asgari
usuli haklarinin diger unsurlarini
incelemeye ve Ornegin masumiyet
karinesi gibi diger konularin ele
alimmasinin gerekip gerekmedigini
degerlendirmeye davet ederek Yol
Haritasi’nin  smirlayic1  olmama
niteliginin altin1 ¢izmistir.

Haritasinda
yer alan A tedbirine iligkindir.
Uye Devletler arasinda karsilikli
giiveni artirmak amaciyla, ceza
muhakemesinde sozlii ve yazili
ceviri alanlarinda uygulanacak
ortak asgari kurallar1 ortaya koyar.

(13) Bu Direktif, ceza muhakemesinde

(14) Muhakemede

sOzlii ve yazili ¢eviri hakkina iliskin
bir Konsey Cerceve Karar1 igin 8
Temmuz 2009 tarihli Komisyon
Onerisi ve ceza muhakemesinde
sozlii ve yazili ¢eviri hakkina
iligkin Avrupa Parlamentosu ve
Konseyi Direktifi i¢in 9 Mart 2010
tarihli  Komisyon  Onerisinden
yararlanmaktadir.

kullanilan  dili
konusmayan veya anlamayan kisiler
icin sozlii ve yazili ¢eviri hakkina,
Avrupa Insan Haklar1 Mahkemesi
igtihatlarinda yorumlandigi sekilde,
AIHS’nin 6’nc1 maddesinde yer
verilmistir. Bu Direktif, anilan
hakkin uygulamada kullanilmasini
kolaylagtiri.  Bu amagla, bu
Direktif’in amaci, siiphelilerin veya

34

European Council welcomed the
Roadmap and made it part of the
Stockholm programme (point 2.4).
The European Council underlined
the non-exhaustive character of
the Roadmap, by inviting the
Commission to examine further
elements of minimum procedural
rights for suspected and accused
persons, and to assess whether
other 1issues, for instance the
presumption of innocence, need to
be addressed, in order to promote
better cooperation in that area.

(12) This Directive relates to measure

(13) This

(14)

A of the Roadmap. It Ilays
down common minimum rules
to be applied in the fields of
interpretation and translation in
criminal proceedings with a view
to enhancing mutual trust among
Member States.

Directive draws on the
Commission proposal for a Council
Framework Decision on the right
to interpretation and to translation
in criminal proceedings of 8 July
2009, and on the Commission
proposal for a Directive of
the European Parliament and
of the Council on the right to
interpretation and translation in
criminal proceedings of 9 March
2010.

The right to interpretation and
translation for those who do not
speak or understand the language
of the proceedings is enshrined in
Article 6 of the ECHR, as interpreted
in the case-law of the European Court
of Human Rights. This Directive
facilitates the application of that
right in practice. To that end, the
aim of this Directive is to ensure the
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saniklarin adil yargilanma haklarini
garanti altina almak amaciyla,
ceza muhakemesinde sozli ve
yazili ¢eviri hakkini giivence altina
almaktir.

(15) Bu Direktif’te ongoriilen haklar
ayn1 zamanda, bu Direktif ile
ongoriilen smirlamalar dahilinde,
eslik eden gerekli tedbirler
olarak, Avrupa Tutuklama
Miizekkeresi’nin® uygulanmasinda
da gecerli olmalidir. Uygulayan
Uye  Devletler, muhakemede
kullanilan dili konusmayan veya
anlamayan talep edilen kisilerin
yararina olarak, sozli ve yazil
ceviri saglamali ve giderlerini
istlenmelidir.

(16) Baz1 Uye Devletlerde, cezai
konularda yargi yetkisine sahip
mahkeme disinda bir makam,
nispeten hafif suglarla ilgili
yaptinmlar uygulama yetkisine
sahiptir. Bu durum, 6rnegin, biiyiik
oranda islenen ve trafik kontroliinii
takiben tespit edilebilecek trafik
suclariyla ilgili olabilir. Bdyle
durumlarda, yetkili makamdan bu
Direktif kapsaminda biitiin haklar1
saglamasimi talep etmek makul
olmaz. Bu nedenle, Uye Devlet
hukuku bdyle bir makam tarafindan
hafif suclara iliskin  yaptirim
uygulamasimi Ongordiiglinde ve
cezai konularda yargi yetkisine
sahip mahkemeye itiraz etme
hakki bulundugunda, bu Direktif
yalnizca boyle bir itirazi takip eden
mahkeme huzurundaki islemlere
uygulanmalidir.

5 Avrupa tutuklama miizekkeresi ve liye devletler
arasinda teslim usulleri hakkinda 13 Haziran 2002
tarihli ve 2002/584/JHA sayili Konsey Cergeve
Karar1 (O] L 190, 18.7.2002, s. 1).

right of suspected or accused persons
to interpretation and translation in
criminal proceedings with a view to
ensuring their right to a fair trial.

(15) The rights provided for in this
Directive should also apply, as
necessary accompanying measures,
to the execution of a European
arrest warrant® within the limits
provided for by this Directive.
Executing Members States should
provide, and bear the costs of,
interpretation and translation for
the benefit of the requested persons
who do not speak or understand the
language of the proceedings.

(16) In some Member States an authority
other than a court having jurisdiction
in criminal matters has competence
for imposing sanctions in relation
to relatively minor offences. That
may be the case, for example, in
relation to traffic offences which are
committed on a large scale and which
might be established following a
traffic control. In such situations, it
would be unreasonable to require
that the competent authority ensure
all the rights under this Directive.
Where the law of a Member State
provides for the imposition of a
sanction regarding minor offences
by such an authority and there is a
right of appeal to a court having
jurisdiction in criminal matters, this
Directive should therefore apply
only to the proceedings before that
court following such an appeal.

5 Council Framework Decision 2002/584/JHA of

13 June 2002 on the European arrest warrant and
the surrender procedures between Member States
(OJ L 190, 18.7.2002, p. 1).
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(17) Bu Direktif, ceza muhakemesinde

kullanilan dili konusmayan veya
anlamayan  siiphelilerin  veya
saniklarin, savunma haklarini tam
olarak kullanmasin1 saglayacak
ve muhakemenin adil olmasini
giivence altina alacak sekilde,
bedelsiz ve yeterli dil destegi
bulunmasini temin etmelidir.

(18) Siipheliler veya saniklar yararina

(19) Siipheliler

sOzli ceviri gecikmeksizin
saglanmalidir. Ancak, sozlii geviri
saglanincaya kadar belirli bir siire
gecerse, bu slirenin mevcut sartlar
altinda makul olmasi durumunda,
bu  durum, sozlii = ¢evirinin
gecikmeksizin saglanmasi
kosulunun ihlali sayilmamalidir.

veya saniklar ile
avukatlar1  arasindaki iletisim,
bu Direktife uygun olarak sozlii
olarak ¢evrilmelidir.  Siipheliler
veya saniklar, diger seylerin yani
sira, olaylar1 kendi bakis acilariyla
avukatlaria aciklayabilmeli,
ifadelerde mutabik olmadiklari
noktalar1 gosterebilmeli ve
avukatlarina savunmalarinda
ileri stiriilmesi gereken hususlari
bildirebilmelidir.

(20) Savunmanin hazirlanmasi amaciyla,
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muhakeme stirecindeki her tiirli
sorgulama veya durusma ya da
temyiz basvurusu veya kefaletle
serbest birakilma gibi  diger
usul  bagvurularinin  yapilmasi
ile dogrudan baglantili olarak,
stipheliler ~veya saniklar ile
avukatlar1  arasindaki iletisim,
muhakemenin  adil  olmasini
giivence altina almak i¢in gerekli
hallerde sozlii olarak ¢evrilmelidir.

(17) This Directive should ensure that

there is free and adequate linguistic
assistance, allowing suspected or
accused persons who do not speak
or understand the language of
the criminal proceedings fully to
exercise their right of defence and
safeguarding the fairness of the
proceedings.

(18) Interpretation for the benefit of

(19)

the suspected or accused persons
should be provided without delay.
However, where a certain period of
time elapses before interpretation
is provided, that should not
constitute an infringement of the
requirement that interpretation be
provided without delay, as long as
that period of time is reasonable in
the circumstances.

Communication between suspected
or accused persons and their legal
counsel should be interpreted in
accordance with this Directive.
Suspected or accused persons should
be able, inter alia, to explain their
version of the events to their legal
counsel, point out any statements
with which they disagree and make
their legal counsel aware of any facts
that should be put forward in their
defence.

(20) For the purposes of the preparation

of the defence, communication
between suspected or accused
persons and their legal counsel
in direct connection with any
questioning or hearing during the
proceedings, or with the lodging
of an appeal or other procedural
applications, such as an application
for bail, should be interpreted where
necessary in order to safeguard the
fairness of the proceedings.
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(22) Bu  Direktif

(21) Uye Devletler, siiphelilerin veya

saniklarin ceza muhakemesinde

kullanilan dili konusup
konugmadigini ve anlay1p
anlamadigim degerlendirmek

ve soOzlii cevirmenin destegine
ithtiyaclar olup olmadiginm
belirlemek iizere bir usul veya
mekanizma bulunmasint  temin
etmelidir. BoOyle bir usul veya
mekanizma, yetkili makamlarin,
ceza muhakemesinde kullanilan
dili konusup konusmadiklar1 ve
anlayip anlamadiklar1 ve bir sozli
cevirmenin destegine ihtiyaclari
olup olmadigr konusunda ilgili
stiphelilerle veya saniklarla
istisarede bulunmasi da dabhil
olmak {izere, bu gereksinimi
uygun herhangi bir sekilde
degerlendirmeleri anlamina gelir.

kapsaminda,
stiphelilerin ~ veya  saniklarin
savunma haklarmi tam olarak
kullanabilmelerini saglamak
ve muhakemenin adil olmasini
giivence altina almak amaciyla,
sOzlii ve yazili ¢eviri, siiphelilerin
veya saniklarin ana dilinde veya
konustuklar1 veya anladiklar1 bagka
bir dilde saglanmalidir.

(23) Bu Direktifte yer alan sozli

ve yazili ¢eviri hakkina riayet
edilmesi, i¢ hukukta Ongoriilen
diger herhangi bir usuli hakka zarar
vermemelidir.

(24) Uye Devletler, belirli bir davada

yetkili makamlar haberdar
edildiklerinde, saglanan  sozli
ve yazili cevirinin yeterliliginin
kontrol edilebilmesini saglamalidir.

(25) Stipheliler veya samiklar ya da

Avrupa Tutuklama Miizekkeresinin

(21) Member States should ensure that

there is a procedure or mechanism
in place to ascertain whether
suspected or accused persons
speak and understand the language
of the criminal proceedings and
whether they need the assistance
of an interpreter. Such procedure or
mechanism implies that competent
authorities verify in any appropriate
manner, including by consulting
the suspected or accused persons
concerned, whether they speak
and understand the language of the
criminal proceedings and whether
they need the assistance of an
interpreter.

(22) Interpretation and translation under

this Directive should be provided
in the native language of the
suspected or accused persons or in
any other language that they speak
or understand in order to allow
them fully to exercise their right of
defence, and in order to safeguard
the fairness of the proceedings.

(23) The respect for the right to

interpretation  and  translation
contained in this Directive
should not compromise any other
procedural right provided under
national law.

(24) Member States should ensure that

control can be exercised over the
adequacy of the interpretation
and translation provided when the
competent authorities have been
put on notice in a given case.

(25) The  suspected or accused

persons or the persons subject to
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uygulanmasina iliskin islemlere
tabi olan kisiler, ulusal hukuktaki
usullere uygun olarak, sozlii ¢eviri
gerekmedigine iliskin tespite itiraz
etme hakkina sahip olmalidir.
Bu hak, boyle bir tespite itiraz
edilebilecek ayr1 bir mekanizma
veya sikdyet usulii ihdas etme
konusunda Uye Devletlere
yikiimlilik getirmez ve Avrupa
Tutuklama Miizekkeresinin yerine

getirilmesinde uygulanacak
stire siirlamalarina halel
getirmemelidir.

(26) Sozlii ¢evirinin  kalitesinin  adil

yargilanma  hakkin1  saglama

konusunda yetersiz oldugu
degerlendirildiginde, yetkili
makamlar atanmis sozlii ¢gevirmeni
degistirebilmelidir.

(27) Ozellikle etkili bicimde iletisim

kurabilmelerini etkileyen fiziksel
engelleri nedeniyle, potansiyel
olarak  zayif durumda olan
stiphelilere veya saniklara 06zen
gosterilmesi  yukiimlilig, adil
bir adalet yonetiminin temelini
olusturur. Bu nedenle, savcilik,
kolluk ve adli makamlar, bu
durumdaki  kisilerin,  Ornegin
muhakemeyi izleme ve kendilerini
ifade etme yeteneklerini etkileyen
her tiirlii potansiyel zayifliklarim
dikkate almak ve bu Direktif’te
ongoriilen  haklarin ~ gilivence
altina  alinmasimmi  saglayacak
uygun adimlar1 atmak suretiyle,
bu haklarin  etkili  bigcimde
kullanabilmelerini saglamalidir.

(28) Uzaktan so0zlii c¢eviri yapilmasi

amaciyla video konferans yontemi
kullanilirken, yetkili makamlar,
Avrupa  e-Adalet baglaminda
gelistirilmekte olan araglardan

proceedings for the execution of
a European arrest warrant should
have the right to challenge the
finding that there is no need for
interpretation, in accordance with
procedures in national law. That
right does not entail the obligation
for Member States to provide for a
separate mechanism or complaint
procedure in which such finding
may be challenged and should not
prejudice the time limits applicable
to the execution of a European
arrest warrant.

(26) When the (quality of the

interpretation  is considered
insufficient to ensure the right to a
fair trial, the competent authorities
should be able to replace the
appointed interpreter.

(27) The duty of care towards suspected

or accused persons who are in
a potentially weak position, in
particular because of any physical
impairments which affect their
ability to communicate effectively,
underpins a fair administration
of justice. The prosecution,
law enforcement and judicial
authorities should  therefore
ensure that such persons are able
to exercise effectively the rights
provided for in this Directive, for
example by taking into account
any potential vulnerability that
affects their ability to follow
the proceedings and to make
themselves understood, and by
taking appropriate steps to ensure
those rights are guaranteed.

(28) When wusing videoconferencing

for the purpose of remote
interpretation, the  competent
authorities should be able to rely on
the tools that are being developed



Ceza Muhakemesinde So6zIi ve Yazili Ceviriden Yararlanma Hakki

(29) Bu

(30) Muhakemenin

(6rnegin, video konferans
donanimi veya kilavuzlar1 bulunan
mahkemeler  hakkinda  bilgi)
yararlanabilmelidir.

Direktif,
edinilen tecriibeler
degerlendirilmelidir. Uygun
goriildiigiinde, ortaya koydugu
teminatlar1 1iyilestirecek bicimde
degistirilmelidir.

uygulamada
1s181nda

adil  olmasinin
teminat altina alinmasi, temel
belgelerin veya en azindan bu
belgelerin ilgili kisimlarinin, bu
Direktif’e uygun olarak, siipheliler
veya saniklar yararina yazili olarak
cevrilmesini gerektirir. Bir kisiyi
ozgiirliigiinden yoksun birakan
herhangi bir karar, herhangi bir
bir su¢lama veya iddianame ve her
tiirlii mahkeme hiikmii gibi belirli
belgeler, bu amag¢ bakimindan
her zaman temel belge sayilmali
ve dolayisiyla, yazili ¢evirisi
yapilmalidir. Muhakemenin adil
olmasinin teminat altina alinmasi
icin diger hangi belgelerin temel
belge olduguna ve dolayisiyla
yazili olarak cevrilecegine, resen
ya da siipheliler veya saniklar ya
da avukatlarinin talebi {iizerine,
Uye Devletlerin yetkili makamlari
karar verir.

(31) Uye Devletler, mevcut oldugu

hallerde, hukuk alaninda so6zli
ve vyazili c¢evirmenlere iligskin
ulusal  veritabanlarma  erisimi

kolaylastirmalidir. Bu baglamda,
27 Kasim 2008 tarihli 2009-2013
Cok Yilli Avrupa e-Adalet Eylem
Plani’nda® yer aldig1 gibi, e-Adalet
portalt vasitasiyla mevcut veri
tabanlarina  erisim  saglanmasi
amacina 0zel dnem verilmelidir.

6 OJ C75,31.3.2009, s. 1.

in the context of European e-Justice
(e.g. information on courts with
videoconferencing equipment or
manuals).

(29) This Directive should be evaluated

(30)

in the light of the practical
experience gained. If appropriate,
it should be amended so as to
improve the safeguards which it
lays down.

Safeguarding the fairness of the
proceedings requires that essential
documents, or at least the relevant
passages of such documents,
be translated for the benefit of
suspected or accused persons in
accordance with this Directive.
Certain documents should always be
considered essential for that purpose
and should therefore be translated,
such as any decision depriving a
person of his liberty, any charge
or indictment, and any judgment.
It is for the competent authorities
of the Member States to decide, on
their own motion or upon a request
of suspected or accused persons or
of their legal counsel, which other
documents are essential to safeguard
the fairness of the proceedings and
should therefore be translated as
well.

(31) Member States should facilitate

access to national databases of
legal translators and interpreters
where such databases exist. In that
context, particular attention should
be paid to the aim of providing
access to existing databases through
the e-Justice portal, as planned in
the multiannual European e-Justice
action plan 2009-2013 of 27
November 2008°.

6 O] C75,31.3.2009, p. 1.
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(32) Bu

Direktif, asgari kurallar
belirlemelidir.  Uye  Devletler,
daha yiiksek bir koruma seviyesi
saglamak ve ayn1 zamanda,
bu Direktif’in ag¢ik  bi¢imde
diizenlemedigi durumlarda
koruma  saglamak  amaciyla,
bu Direktif’te belirtilen haklar
genigletebilmelidir. Koruma
seviyesi asla, Avrupa Insan Haklar
Mahkemesi veya Avrupa Birligi
Adalet  Divan1  igtihatlarinda
yorumlandig1 sekilde, AIHS veya
Sart’in  6ngordigli  standartlarin
altina diismemelidir.

(33) Bu Direktif’in, AIHS veya Sart’in

(34) Baslica

(35) Avrupa

giivence altma aldigi haklara
karsilik gelen hiikiimleri, ilgili
Avrupa Insan Haklar1 Mahkemesi
ve Avrupa Birligi Adalet Divam
ictihatlarinda yorumlandigi
sekilde o haklara uygun olarak
yorumlanmali ve uygulanmalidir.

hedefi ortak asgari
standartlarin belirlenmesi
olan bu Direktifin amaci Uye
Devletler tarafindan yeterince
gerceklestirilemeyeceginden  ve
bu nedenle boyutu ve etkileri
nedeniyle Birlik diizeyinde daha iy1
gergeklestirilebileceginden, Birlik,

Avrupa Birligi  Antlagsmasi’nin
5’inci  maddesinde diizenlenen
yetki ikamesi 1ilkesine uygun

olarak tedbirler kabul edebilir.
Bu maddede belirtilen orantililik
ilkesine uygun olarak, bu Direktif,
anilan hedefi ger¢eklestirmek icin
gerekli olanlarin Gtesine gecmez.

Birligi Antlagsmasi’nin
ve Avrupa Birligi’nin Isleyisi
Hakkinda Antlasma’nin eki olan
“Ozgiirliik, Giivenlik ve Adalet
Alanlarinda Birlesik Krallik ve
Irlanda’nin  Pozisyonuna Iliskin
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(34) Since the

(32) This Directive should set minimum

rules. Member States should be
able to extend the rights set out in
this Directive in order to provide
a higher level of protection also
in situations not explicitly dealt
with in this Directive. The level of
protection should never fall below
the standards provided by the
ECHR or the Charter as interpreted
in the case-law of the European
Court of Human Rights or the
Court of Justice of the European
Union.

(33) The provisions of this Directive that

correspond to rights guaranteed by
the ECHR or the Charter should
be interpreted and implemented
consistently with those rights, as
interpreted in the relevant case-law
of the European Court of Human
Rights and the Court of Justice of
the European Union.

objective of this
Directive, namely establishing
common minimum rules, cannot
be sufficiently achieved by the
Member States and can therefore,
by reason of its scale and effects,
be better achieved at Union level,
the Union may adopt measures in
accordance with the principle of
subsidiarity as set out in Article 5
of the Treaty on European Union.
In accordance with the principle of
proportionality, as set out in that
Article, this Directive does not go
beyond what is necessary in order
to achieve that objective.

(35) In accordance with Article 3 of the

Protocol (No 21) on the position of
the United Kingdom and Ireland
in respect of the Area of Freedom,
Security and Justice, annexed to
the Treaty on European Union and
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Protokol”tin (21 Nolu) 3’lincii
maddesi uyarinca, bu Uye Devletler
bu Direktifin kabul edilmesinde
ve uygulanmasinda yer alma
taleplerini bildirmislerdir.

(36) Avrupa Birligi  Antlagmasi’nin

ve Avrupa Birligi’nin Isleyisi
Hakkinda Antlasma’nin eki olan
Danimarka’nin Pozisyonuna Iliskin
Protokol’tin (22 Nolu) 1 ve 2’nci
maddeleri uyarinca, Danimarka,
bu Direktifin kabuliinde yer almaz
ve onunla baghh degildir veya
uygulanmasina tabi degildir.

Madde 1
Konu ve kapsam

BuDirektif,cezamuhakemesindeve
Avrupa Tutuklama Miizekkeresinin
yerine getirilmesine iligkin
islemlerde sozlii ve yazili g¢eviri
hakkima iliskin kurallar1 ortaya
koyar.

Birinci paragrafta atif yapilan
hak, bir Uye Devletin yetkili
makamlar1  tarafindan  kisilerin
bir su¢ islemekten dolayr siipheli
veya sanik olduklarindan resmi
tebligatla veya bagka sekilde
haberdar edildikleri andan itibaren,
uygulanabilir  oldugu hallerde,
hiikim ve herhangi bir itiraz
iizerine verilen karar dahil olmak
lizere, silipheli veya sanigin sug
isleyip islemediginin nihai olarak
belirlenmesi  anlamma  gelen
muhakemenin sonu¢lanmasina
kadar uygulanir.

Uye Devlet hukukunun, cezai
konularda yargi yetkisine sahip
mahkeme disinda bir makam
tarafindan hafif suglara iligskin
yaptirim uygulanmasini 6ngordigi

to the Treaty on the Functioning
of the European Union, those
Member States have notified their
wish to take part in the adoption
and application of this Directive.

(36) In accordance with Articles 1 and

2 of the Protocol (No 22) on the
position of Denmark, annexed to
the Treaty on European Union and
to the Treaty on the Functioning of
the European Union, Denmark is
not taking part in the adoption of
this Directive and is not bound by
it or subject to its application,

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Subject matter and scope

This  Directive  lays  down
rules concerning the right to
interpretation  and  translation
in criminal proceedings and
proceedings for the execution of a
European arrest warrant.

The right referred to in paragraph
1 shall apply to persons from the
time that they are made aware
by the competent authorities
of a Member State, by official
notification or otherwise, that
they are suspected or accused
of having committed a criminal
offence until the conclusion of the
proceedings, which is understood
to mean the final determination
of the question whether they have
committed the offence, including,
where applicable, sentencing and
the resolution of any appeal.

Where the law of a Member State
provides for the imposition of a
sanction regarding minor offences
by an authority other than a court
having jurisdiction in criminal
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ve bu yaptinmin uygulanmasina
kars1 boyle bir mahkemeye itiraz
edilebildigi hallerde, bu Direktif
yalnizca mahkeme huzurundaki
bu itiraz1 takip eden muhakeme
islemlerine uygulanmalidir.

Bu Direktif, ceza muhakemesinin
herhangi bir asamasinda avukat
bulunmasina iligkin ulusal hukuku
ve ceza muhakemesinde siipheli
veya samgin belgelere erisim
hakkina iliskin ulusal hukuku
etkilemez.

Madde 2
Sozlii ¢eviri hakka

Uye Devletler, s6z konusu ceza
muhakemesinde kullanilmakta
olan dili konusmayan veya
anlamayan  siiphelilere = veya
saniklara, polis sorgulamasi, tiim
durusmalar ve gerekli her tiirli
ara durusmalar dahil olmak iizere
ceza  muhakemesi  esnasinda,
sorusturma ve yargt makamlari
nezdinde gecikmeksizin  sozli
¢eviri saglanmasini temin ederler.

Uye Devletler, muhakemenin adil
olmasin1  teminat altina almak
acisindan gerektiginde, muhakeme
sirasinda  yapilacak  her  tiirli
sorgulama veya durusma ya da
temyiz bagvurusu veya diger usuli
basvurular ile dogrudan baglantili
olarak, stipheliler veya saniklar ile
avukatlar1 arasindaki iletisim igin
sozIli ¢eviri saglanmasini  temin
ederler.

I’inci  ve 2’nci paragraflarda
belirtilen sozlii ¢eviri hakki, isitme
veya konusma engelli kisilere
uygun destegi kapsar.

matters, and the imposition of such
a sanction may be appealed to such
a court, this shall apply only to
the proceedings before that court
following such an appeal.

This Directive does not affect
national law concerning the presence
of legal counsel during any stage of
the criminal proceedings, nor does
it affect national law concerning
the right of access of a suspected
or accused person to documents in
criminal proceedings.

Article 2
Right to interpretation

Member States shall ensure that
suspected or accused persons
who do not speak or understand
the language of the criminal

proceedings concerned are
provided, without delay, with
interpretation  during  criminal

proceedings before investigative
and judicial authorities, including
during police questioning, all court
hearings and any necessary interim
hearings.

Member States shall ensure that,
where necessary for the purpose
of safeguarding the fairness of
the proceedings, interpretation
is available for communication
between suspected or accused
persons and their legal counsel
in direct connection with any
questioning or hearing during the
proceedings or with the lodging
of an appeal or other procedural
applications.

The right to interpretation under
paragraphs 1 and 2 includes
appropriate assistance for
persons with hearing or speech
impediments.
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Uye Devletler, siiphelilerin veya
saniklarin ceza muhakemesinde

kullanilan dili konusup
konugmadigini ve anlay1p
anlamadigim degerlendirmek

ve soOzlii cevirmenin destegine
ithtiyaclar olup olmadiginm
belirlemek iizere bir usul veya
mekanizma temin etmelidir.

Uye Devletler, ulusal hukuktaki
usullere uygun olarak, siiphelilerin
veya saniklarin, sozli ¢eviri
gerekmedigine  iligkin  tespite
itiraz etme hakkina ve sozli
ceviri saglandiginda, sozlii ¢eviri
kalitesinin ~ muhakemenin  adil
olmasini teminat altina almak i¢in
yeterli olmadigimma dair sikayette
bulunma hakkina sahip olmalarim
saglarlar.

Muhakemenin  adil  olmasini
teminat altina almak ic¢in sozli
¢evirmenin fiziksel olarak
bulunmasi1 gerekmedikce, uygun
oldugu hallerde, video konferans,
telefon veya internet gibi iletisim
teknolojileri kullanilabilir.

Avrupa Tutuklama Miizekkeresinin
uygulanmasina iliskin islemlerde,
uygulayan Uye Devlet, kendi
yetkili makamlarinin, bu siirece
tabi tutulan ve siiregte kullanilan
dili konugsmayan veya anlamayan
kisilere, bu maddeye uygun olarak
sOzlii ceviri hizmeti saglamasini
temin eder.

Bu madde kapsaminda
saglanan sozli ceviri, Ozellikle,
stiphelilerin veya saniklarin kendi
aleyhlerindeki dava  hakkinda
bilgi edinmelerini ve savunma
haklarmni kullanabilmelerini
saglamak suretiyle, muhakemenin
adil olmasini teminat altina almaya
yetecek kalitede olur.

Member States shall ensure that a
procedure or mechanism is in place
to ascertain whether suspected
or accused persons speak and
understand the language of the
criminal proceedings and whether
they need the assistance of an
interpreter.

Member States shall ensure that,
in accordance with procedures in
national law, suspected or accused
persons have the right to challenge
a decision finding that there is no
need for interpretation and, when
interpretation has been provided,
the possibility to complain that the
quality of the interpretation is not
sufficient to safeguard the fairness
of the proceedings.

Where appropriate, communication
technology such as
videoconferencing, telephone or
the Internet may be used, unless the
physical presence of the interpreter
is required in order to safeguard the
fairness of the proceedings.

In proceedings for the execution
of a European arrest warrant, the
executing Member State shall
ensure that its competent authorities
provide persons subject to such
proceedings who do not speak or
understand the language of the
proceedings with interpretation in
accordance with this Article.

Interpretation ~ provided  under
this Article shall be of a quality
sufficient to safeguard the fairness
of the proceedings, in particular by
ensuring that suspected or accused
persons have knowledge of the case
against them and are able to exercise
their right of defence.
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Madde 3

Temel belgelerin yazih cevirisi hakki

1.

44

Uye  Devletler, ilgili ceza
muhakemesinde kullanilan  dili
anlamayan  siiphelilere  veya
saniklara, savunma  haklarini
kullanabilmeleri ve muhakemenin
adil olmasinin teminat altina
alimmasi i¢in temel nitelik tagiyan
tim belgelerin yazili g¢evirilerinin
makul bir siire icinde saglanmasini
temin ederler.

Temel  belgeler, bir kisiyi
Ozgiirliiginden yoksun birakan
her tirli karar, suglama veya
iddianame ve her tiirlii mahkeme
hiikmiinii igerir.

Yetkili makamlar, belirli bir davada,
baska herhangi bir belgenin temel
belge olup olmadigina karar verir.
Stipheliler veya saniklar ya da
onlarin avukati, bu amaca yonelik
olarak gerekgeli talepte bulunabilir.

Temel belgelerin, siiphelilerin veya
saniklarin, kendi aleyhlerindeki
dava hakkinda bilgi edinmelerinin
saglanmas1  bakimindan  ilgili
olmayan boliimlerinin yazili olarak
cevrilmesine gerek yoktur.

Uye Devletler, ulusal hukuktaki
usullere uygun olarak, siiphelilerin
veya saniklarin, belgelerin veya
ilgili boliimlerinin yazili ¢evirisine
ihtiya¢ olmadigimin tespitine iliskin
bir karara itiraz etme hakkina ve
yazili ¢eviri saglandiginda, yazili
ceviri kalitesinin muhakemenin adil
olmasini teminat altina almak i¢in
yeterli olmadigina dair sikayette
bulunma imkanina sahip olmalarini
saglarlar.

le 3

rtic
Right to translation of essential

documents

Member States shall ensure that
suspected or accused persons who
do not understand the language of
the criminal proceedings concerned
are, within a reasonable period
of time, provided with a written
translation of all documents which
are essential to ensure that they are
able to exercise their right of defence
and to safeguard the fairness of the
proceedings.

Essential documents shall include
any decision depriving a person
of his liberty, any charge or
indictment, and any judgment.

The competent authorities shall,
in any given case, decide whether
any other document is essential.
Suspected or accused persons or
their legal counsel may submit a
reasoned request to that effect.

There shall be no requirement
to translate passages of essential
documents which are not relevant
for the purposes of enabling
suspected or accused persons to
have knowledge of the case against
them.

Member States shall ensure that,
in accordance with procedures in
national law, suspected or accused
persons have the right to challenge a
decision finding that there isno need
for the translation of documents
or passages thereof and, when a
translation has been provided, the
possibility to complain that the
quality of the translation is not
sufficient to safeguard the fairness
of the proceedings.
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Avrupa Tutuklama Miizekkeresinin
yerine getirilmesine iliskin
islemlerde, uygulayan Uye Devlet,
kendi yetkili makamlarinin, bu
islemlere konu olan, Avrupa
Tutuklama Miizekkeresinin
yazildigi veya emri cikaran Uye
Devlet tarafindan ¢evrilmis oldugu
dili anlamayan kisilere, bu belgenin
yazili  cevirisini  saglamalarim
temin eder.

I’inci, 2’nci, 3’lnci ve 6’nci
paragraflarda yer alan genel
kurallara istisna olarak, sozlii ¢eviri
veya sOzlii 6zetin muhakemenin
adil olmasina halel getirmemesi
sartiyla, yazili g¢eviri yerine temel
belgelerin sozlii ¢evirisi veya sozlii
Ozeti saglanabilir.

Bu maddede bahsi gegen belgelerin
yazil ¢evirisi hakkindan yapilacak
her tiirli feragat, siiphelilerin
veya saniklarin boyle bir feragat
hakkinda 6nceden hukuki tavsiye
almig olmasi1 veya bu tir bir
feragatin sonuglar1 hakkinda baska
bir sekilde eksiksiz bilgi edinmesi
ve bu feragatin acik bicimde
ve goOniilli olarak  yapilmasi
kosullarina baglidir.

Bu madde kapsaminda
saglanan yazili c¢eviri, Ozellikle,
stiphelilerin veya saniklarin kendi
aleyhlerindeki dava hakkinda bilgi
edinmelerini ve savunma haklarini
kullanabilmelerini saglamak
suretiyle, =~ muhakemenin  adil
olmasinin teminat altina almaya
yetecek kalitede olur.

In proceedings for the execution
of a European arrest warrant, the
executing Member State shall
ensure that its competent authorities
provide any person subject to
such proceedings who does not
understand the language in which
the European arrest warrant is
drawn up, or into which it has been
translated by the issuing Member
State, with a written translation of
that document.

As an exception to the general rules
established in paragraphs 1, 2, 3
and 6, an oral translation or oral
summary of essential documents
may be provided instead of a
written translation on condition
that such oral translation or oral
summary does not prejudice the
fairness of the proceedings.

Any waiver of the right to
translation of documents referred
to in this Article shall be subject
to the requirements that suspected
or accused persons have received
prior legal advice or have otherwise
obtained full knowledge of the
consequences of such a waiver, and
that the waiver was unequivocal
and given voluntarily.

Translation provided under this
Article shall be of a quality
sufficient to safeguard the fairness
of the proceedings, in particular by
ensuring that suspected or accused
persons have knowledge of the case
against them and are able to exercise
their right of defence.
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Madde 4
Sozlii ve yazih ¢eviri giderleri

Uye  Devletler, muhakemenin
sonucuna bakmaksizin, 2’nci ve
3’lincti maddelerin uygulanmasindan
dogan sozlii ve yazili ceviri
giderlerini kargilar.

Madde 5

Sozlii ve yazih ¢evirinin kalitesi

Uye Devletler, saglanan sozlii ve
yazili ¢evirinin, 2’nci maddenin
8’inci  paragrafi ve  3’linci
maddenin 9uncu  paragrafi
uyarinca gerekli olan kaliteyi
karsilamasint  saglayacak somut
tedbirler alirlar.

Uye Devletler, sozlii ve yazili
cevirinin yeterliligini ve bunlara
etkin erisimi desteklemek igin,
uygun nitelikteki bagimsiz sozli
ve yazili g¢evirmenlerden olusan
bir sicil veya sicilleri olusturmak
i¢in ¢aba gosterirler. Bu sicil veya
siciller olusturuldugunda, uygun
olan hallerde, avukatlarin ve ilgili
makamlarin erisimine agilir.

Uye Devletler, bu Direktif uyarinca
saglanan sozlii ve yazili ¢evirilerde,
sozli ve vyazili ¢evirmenlerin
gizlilige  uymalarimin  zorunlu
kilinmasini temin ederler.

Madde 6

Egitim
Yargr bagimsizligina ve yarginin
teskilatlanmasinda Birlik
genelinde var olan farkliliklara
halel gelmeksizin, Uye Devletler,
ceza muhakemesinde yer alan
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Article 4
Costs of interpretation and
translation

Member States shall meet the costs
of interpretation and translation
resulting from the application of
Articles 2 and 3, irrespective of the
outcome of the proceedings.

Article 5

Quality of the interpretation and

translation

Member States shall take concrete
measures to ensure that the
interpretation  and  translation
provided meets the quality required
under Article 2(8) and Article 3(9).

In order to promote the adequacy
of interpretation and translation and
efficient access thereto, Member
States shall endeavour to establish a
register or registers of independent
translators and interpreters who
are appropriately qualified. Once
established, such register or registers
shall, where appropriate, be made
available to legal counsel and
relevant authorities.

Member States shall ensure that
interpreters and translators be
required to observe confidentiality
regarding  interpretation  and
translation provided under this
Directive.

Article 6
Training

Without prejudice to judicial
independence and differences in
the organisation of the judiciary
across the Union, Member States
shall request those responsible for
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hakimlerin, savcilarin ve adli
personelin  egitiminden sorumlu
olan kisilerden, yeterli ve etkili
iletisimi ~ saglamak  amaciyla,
bir sozli ¢evirmen yardimiyla
iletisim kurmanin 6zel niteliklerine
ozellikle 6nem vermelerini talep
ederler.

Madde 7
Kayit altina alma

Uye Devletler, bir siiphelinin veya
sanigin, 2’nci madde uyarinca
bir sozlii ¢evirmen yardimiyla,
sorusturma veya yargli makami
tarafindan sorgulama veya
yargilamaya tabi tutuldugu, 3’{incii
maddenin 7°nci paragrafi uyarinca,
bu tiirden bir makamin nezdinde
temel belgelerin sozlii ¢evirisinin
veya s0zlii O0zetinin saglandig1 ya
da bir kisinin 3’lincii maddenin
8’inci paragrafi uyarinca yazih
ceviri hakkindan feragat ettigi
hallerde, ilgili Uye Devletin
hukukuna uygun kayit usuliiniin
kullanilmasi suretiyle, bu olaylarin
vuku buldugunun kayit altina
alinmasini temin ederler.

Madde 8
Geriye gotiirmeme

Bu Direktif’teki hi¢bir husus, Insan
Haklar1 ve Temel Ozgiirliiklerinin
Korunmasma  lliskin  Avrupa
Sozlesmesi, Avrupa Birligi Temel
Haklar Sart1, uluslararasi hukukun
diger 1ilgili  hiikiimleri veya
herhangi bir Uye Devletin daha iist
diizeyde koruma saglayan hukuku
kapsaminda saglanan haklar1 ve
usuli giivenceleri sinirlandiracak
veya bunlardan sapacak sekilde
yorumlanamaz.

the training of judges, prosecutors
and judicial staff involved in
criminal proceedings to pay special
attention to the particularities
of communicating with the
assistance of an interpreter so as
to ensure efficient and effective
communication.

Article 7
Record-keeping

Member States shall ensure that
when a suspected or accused
person has been subject to
questioning or hearings by an
investigative or judicial authority
with the assistance of an interpreter
pursuant to Article 2, when an
oral translation or oral summary
of essential documents has been
provided in the presence of such
an authority pursuant to Article
3(7), or when a person has waived
the right to translation pursuant
to Article 3(8), it will be noted
that these events have occurred,
using the recording procedure in
accordance with the law of the
Member State concerned.

Article 8
Non-regression

Nothing in this Directive shall be
construed as limiting or derogating
fromany oftherights and procedural
safeguards that are ensured under
the European Convention for
the Protection of Human Rights
and Fundamental Freedoms, the
Charter of Fundamental Rights of
the European Union, other relevant
provisions of international law
or the law of any Member State
which provides a higher level of
protection.
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For the Council The President

Madde 9
Aktarim

Uye Devletler, 27 Ekim 2013’¢
kadar bu  Direktif’e  uyum
saglamak i¢in gereken kanunlari,
yonetmelikleri ve idari kurallar
yiirtirlige koyar.

Uye Devletler, bu onlemlerin
metnini Komisyon’a iletir.

Uye Devletler bu diizenlemeleri
kabul ettiklerinde, diizenlemelerde
bu Direktif’e bir atifta bulunurlar
veya resmi yaymn durumunda
boyle bir atif beraberinde gelir. Bu
atifta bulunmanin yontemleri Uye
Devletler tarafindan belirlenir.

Madde 10
Rapor

Komisyon, 27 Ekim 2014 tarihine
kadar, Avrupa Parlamentosu’na
ve Konsey’e, Uye Devletlerin bu
Direktif’e uyum saglamak i¢in
gerekli onlemleri ne 6l¢lide aldigin
degerlendiren ve gerekli oldugu
takdirde bir yasama teklifinin eslik
ettigi bir rapor sunar.

Madde 11
Yiiriirliige giris
Bu Direktif, Avrupa Birligi Resmi

Gazetesi’nde yayimlanmasini takip
eden 20°nci giinde yiiriirliige girer.

Madde 12
Muhataplar

Bu Direktif Antlagmalar uyarinca
Uye Devletleri muhatap alir.

20 Ekim 2010 tarthinde Strazburg’da
diizenlenmustir.

Konsey adina Bagskan

O. CHASTEL

Article 9
Transposition

Member States shall bring into
force the laws, regulations and
administrative provisions necessary
to comply with this Directive by 27
October 2013.

Member States shall transmit
the text of those measures to the
Commission.

When Member States adopt those
measures, they shall contain a
reference to this Directive or be
accompanied by such a reference
on the occasion of their official
publication. The methods of
making such reference shall be laid
down by the Member States.

Article 10
Report

The Commission shall, by 27
October 2014, submit a report to
the European Parliament and to
the Council, assessing the extent
to which the Member States have
taken the necessary measures in
order to comply with this Directive,
accompanied, if necessary, by
legislative proposals.

Article 11
Entry into force

This Directive shall enter into
force on the 20th day following its
publication in the Official Journal
of the European Union.

Article 12
Addressees

This Directive 1s addressed to the
Member States in accordance with
the Treaties.

Done at Strasbourg, 20 October
2010.

Avrupa Parlamentosu adina Baskan
For the European Parliament The President

J. BUZEK
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III. CEZA MUHAKEMESINDE BiLGi EDINME HAKKI
« Genel Olarak

Ceza adalet sistemi ile yiliz ylize gelen siiphelilerin ve saniklarin, avukata
erisim ya da muhakemenin yiiritiildiigi dili anlamiyorlarsa terciiman yardimindan
faydalanma gibi belirli haklar1 bulunmaktadir. Siipheliler ve saniklar bu haklara
iliskin olarak bilgilendirilmedikleri takdirde, bunlardan faydalanmalarinin ve
dolayisiyla yargilamanin adilliginin tehlikeye diismesi s6z konusu olabilecektir.

Bubaglamda, haklar konusunda bilgi saglama, siiphelilerin ve saniklarin haklarini
etkin bir bicimde kullanabilmeleri i¢in bir “gecit kapisi1” (gateway) olarak goriilebilir.
Bilginin iletilme sekline iliskin mevzuat ve uygulamalar bir Uye Devletten digerine
onemli dlgtide farklilik gostermektedir. !

Bilgi saglanmasi1 konusundaki kotii uygulamalar, bu uygulamanim yapildigi Uye
Devlette yliriitiilen ceza muhakemesinin adilligine olan glivene zarar verecektir.
Bir baska Uye Devletteki yargilamanin adil olmadig: yoniindeki algilar ise Avrupa
Birligi’nde yargi kararlarinin karsilikli taninmasi ilkesine dayanan cezai konulardaki
adli isbirligine engel olabilecektir. Boyle bir durum, Uye Devletlerin, vatandaslari
da dahil olmak iizere saniklar1 veya hiikiimliileri, yargilanmalar1 ya da haklarindaki
hiirriyeti baglayici cezalari ¢ekmeleri amaciyla dava dosyasi incelenmeksizin ve
hizl1 bir sekilde diger bir Uye Devlete teslim etmelerini dngoren Avrupa Tutuklama
Miizekkeresi’nin uygulanmasini da olumsuz etkileyecektir.

Stiphelilerin ve saniklarin bilgiye erisimi, adil yargilanma hakkini temin eden
ana faktorlerden birisidir. Adil yargilanma hakki AIHS nin altinc1 maddesi yaninda
Avrupa Temel Haklar Sarti’nin 47°nci maddesi ile garanti altina alinmistir. Ceza
muhakemesi ile yiiz ylize gelen tiim stliphelilerin ve saniklarin haklar1 konusunda
yeterli ve detayli bilgiye sahip olduklar1 varsayilamaz. Bu nedenle, bu kisilerin ceza
muhakemesinin ilk asamasindan itibaren haklar1 konusunda bilgilendirilmesi adil
yargilanma hakki acisindan son derece 6nemlidir.

Uye Devletlerin bu konudaki farkli uygulamalaria son vermek ve siipheliler
veya saniklarin haklar1 konusunda bilgilenmelerine iliskin asgari kurallar1 ortaya
koymak amaciyla “Ceza Muhakemesinde Bilgi Edinme Hakkina iliskin 22 May1s
2012 tarihli 2012/13/EU sayili Avrupa Parlamentosu ve Konseyi Direktifi”? kabul
edilmistir.

Bu Direktif, Yol Haritasi’nin Haklara Iliskin Bilgi Edinme ve Suglamalara
[liskin Bilgi Edinme tedbirine (B tedbiri) iliskindir. Direktif, Uye Devletler arasinda
karsilikli gliveni arttirmak amaciyla, su¢ islediginden siliphelenilenlere veya
saniklara yoneltilen su¢lamalar ve bu kisilerin haklarina iliskin bilgi edinme alaninda
uygulanacak ortak asgari standartlar1 ortaya koyar.

1 Commission Staff Working Document Impact Assessment Accompanying the Proposal for a
Directive of the European Parliament and of the Council on the Right to Information in Criminal
Proceedings {COM(2010) 392 final} {SEC(2010) 908}, Brussels, 20.7.2010 SEC(2010) 907.

20JL 142,1.6.2012, 5.1-10.

50




Ceza Muhakemesinde Bilgi Edinme Hakki

Direktif uyarinca bilgi edinme hakki, bir kisinin bir Uye Devletin yetkili
makamlar tarafindan bir su¢ islemekten dolay1 siipheli veya sanik olduklarindan
haberdar edildikleri andan itibaren uygulanacaktir. Bu Direktif, hukuki
durumlarina, vatandagliklarina veya uyruklarima bakilmaksizin, stiphelilere ve
saniklara uygulanmalidir. Stiphelilerin veya saniklarin haklarin1 etkin bir sekilde
kullanabilmeleri i¢in Direktif’in iiglincli maddesinde sayilan asagida belirtilen haklar
konusunda derhal bilgi saglanmalidir.

v' Avukata erisim hakki;

v' Ucretsiz hukuki damsmanlik i¢in herhangi bir yardim ve bdyle bir
danigsmanlig1 almanin kosullar;

Sug¢lama hakkinda bilgilendirilme hakki;
SozlIi ve yazili geviri hakka;

Sessiz kalma hakkai.

Bilgi, kolay ve anlasilir bir dille, sozlii veya yazili olarak saglanir. Yakalanan
veya tutuklanan kisilere ve bir Avrupa Tutuklama Miizekkeresinin yerine getirilmesi
amaciyla yakalanan kisilere, derhal yazili haklar belgesi verilir. Uye Devletler
bunun disinda, sliphelilerin veya saniklarin islediklerinden siiphelenilen veya itham
edildikleri sug teskil eden eyleme, yakalanma veya tutuklanma nedenlerine iligkin
bilgilendirilmelerini saglamalidir. Ayrica, gereken belgelerin, kisinin kendisinin
veya avukatinin kullanimina sunulmasi saglanr.

Bilgi edinme hakki Direktif’te mutlak bir hak olarak 6ngoriilmemistir. Davaya
iligkin belirli bilgi ve belgelere erisim, baska bir kisinin hayatina veya temel haklarina
kars1 ciddi bir tehlike olusturabilecekse, reddedilebilir. Onemli bir kamu yararinin
korunmasi i¢in kesin surette gerekli olmasi halinde de erisimin reddi miimkiindiir.
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AVRUPA PARLAMENTOSU VE
KONSEYININ

22 Mayis 2012 Tarihli ve 2012/13/EU
Sayih

Ceza Muhakemesinde Bilgi Edinme
Hakkina Iliskin Direktifi

AVRUPA PARLAMENTOSU  VE
AVRUPA BIRLIGI KONSEYT,

Avrupa Birligi’nin Isleyisi Hakkinda
Antlasma’yt  ve bu Antlasma’nin
ozellikle 82°nci  maddesinin  2’nci
paragrafin1 gz Oniinde tutarak,

Avrupa Komisyonu’nun Onerisini goz
Oniinde tutarak,

Yasama  tasarrufu taslagi, ulusal

parlamentolara iletildikten sonra,

Avrupa  Ekonomik  ve Sosyal
Komitesi’nin goriisiinii gbéz Oniinde
tutarak!,

Bolgeler Komitesi’ne danistiktan sonra,

Olagan yasama usulii uyarinca hareket
ederek?,

Asagidaki  gerekgelerle
DIREKTIFI KABUL ETMISTIR:

(1) Avrupa Birligi,

ISBU

bir ozgiirliik,

giivenlik  ve  adalet alam
gelistirmeyi  ve  slrdiirmeyi
kendisine hedef olarak

belirlemistir.  Yargi kararlariin
ve yargt makamlarmin diger
kararlarinin karsilikli  taninmasi
ilkesi, 15-16 Ekim 1999
tarihlerinde diizenlenen Tampere
Zirvesi  Sonuglarina ve bu
Sonuglarin  6zellikle  33’{inci

1 OJC54,19.2.2011, s. 48.

2 Avrupa Parlamentosu’nun 13 Aralik 2011
tarihli Pozisyon Belgesi (Resmi Gazetede heniiz
yayimlanmamis) ve 26 Nisan 2012 tarihli Konsey
Karart.
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DIRECTIVE 2012/13/EU OF THE
EUROPEAN PARLIAMENT AND
OF THE COUNCIL

of 22 May 2012

on the right to information in
criminal proceedings

THE EUROPEAN PARLIAMENT
AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the
Functioning of the European Union, and
in particular Article 82 (2) thereof,

Having regard to the proposal from the
European Commission,

After transmission of the draft legislative
act to the national parliaments,

Having regard to the opinion of
the European Economic and Social
Committee',

After consulting the Committee of the
Regions,

Acting in accordance with the ordinary
legislative procedure?,

Whereas:

(1) The Union has set itself the
objective of maintaining and
developing an area of freedom,
security and justice. According
to the Presidency Conclusions of
the European Council in Tampere
of 15 and 16 October 1999, and
in particular point 33 thereof, the
principle of mutual recognition
of judgments and other decisions
of judicial authorities should

1 OJC54,19.2.2011, p. 48.

2 Position of the European Parliament of 13
December 2011 (not yet published in the Official
Journal) and decision of the Council of 26 April
2012.
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)

3)

4

bendine gore, Birlik dahilindeki
hem hukuki hem de cezai
konularda adli is birliginin temel
tast olmalidir, clinkii karsilikl

tanimanin  giliclendirilmesi  ve
mevzuatin  gerektigi  bigimde
yakinlastirilmasi, yetkili

makamlar arasindaki is birligini
ve bireysel haklarin yargisal
korunmasini kolaylastirir.

29 Kasim 2000 tarihinde Konsey,
Tampere Zirvesi sonuclarina
uygun olarak, cezai konulardaki
kararlarin  karsilikli  taninmasi
ilkesini uygulamak amaciyla bir
tedbir programi kabul etmistir®.
Programin  giris  boliimiinde,
bu karsilikli tanimanin, “Uye
Devletler arasinda is birligini
gelistirmeye ve aymi zamanda
bireysel haklarin korunmasini
giiclendirmeye yonelik olarak
tasarlandig1” belirtilmistir.

konulardaki  kararlarin

taninmas1  ilkesinin
uygulanmasi, Uye Devletlerin
birbirlerinin ceza adaleti
sistemlerine giivenmelerini  6n
kosul olarak gerektirmektedir.
Karsilikli  tanimanin  kapsamu,
bliyiik o6l¢iide siiphelilerin veya
saniklarin ~ haklarim1  koruma
mekanizmalarint  ve  karsilikl
tanima ilkesinin uygulanmasini
kolaylastirmak icin gerekli olan
ortak asgari standartlar1 igeren
cok sayida parametreye baglidir.

Cezai
karsilikli

Cezai  konulardaki kararlarin
karsilikli taninmasi ilkesi ancak,
hem adli makamlarim hem de
ceza muhakemesi siirecinde yer
alan tiim aktorlerin, diger Uye
Devletlerin adli makamlarinin
kararlarini, kendi tilkelerinin adli

3 0JC12,15.1.2001, s. 10.

(2)

3)

4)

become the cornerstone of
judicial cooperation in both civil
and criminal matters within the
Union because enhanced mutual
recognition and the necessary
approximation of legislation
would facilitate  cooperation
between competent authorities
and the judicial protection of
individual rights.

On 29 November 2000, the
Council, in accordance with the
Tampere conclusions, adopted
a programme of measures to
implement the principle of
mutual recognition of decisions
in  criminal  matters’>.  The
introduction to the programme
states that mutual recognition
1s  ‘designed to strengthen
cooperation between Member
States but also to enhance the
protection of individual rights’.

The implementation of the
principle of mutual recognition
of decisions in criminal matters
presupposes that Member States
trust in each other’s criminal
justice systems. The extent
of mutual recognition is very
much dependent on a number
of parameters, which include
mechanisms for safeguarding
the rights of suspects or accused
persons and common minimum
standards necessary to facilitate
the application of the principle of
mutual recognition.

Mutual recognition of decisions
in criminal matters can operate
effectively only in a spirit of trustin
which not only judicial authorities
but all actors in the criminal
process consider decisions of
the judicial authorities of other

30JC12,15.1.2001, p. 10.
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makamlarinin kararlariyla esdeger
saydiklar1 gliven ruhu i¢inde etkili
bi¢cimde isleyebilir; bu da, yalniz
diger Uye Devletlerin kurallarinin
yeterliliklerine giivenmeyi degil,
aynt zamanda bu kurallarin
dogru bi¢imde uygulandigina
giivenmeyi de gerektirir.

Avrupa Birligi Temel Haklar
Sartt’nin (bundan sonra “Sart”
olarak anilacaktir) 47 nci maddesi
ve Insan Haklari ve Temel
Ozgiirliiklerinin ~ Korunmasina
Iliskin Avrupa Sozlesmesi’nin
(bundan sonra “AIHS” olarak
anilacaktir) 6’nct maddesi, adil
yargilanma hakkin1 giivence altina
alir. Sart’in 48’inci maddesinin
2’nci paragrafi, savunma
haklarina saygiy1 giivence altina
almaktadr.

Sart’in  6’nc1 maddesi  ve
AIHS’ nin 5’inci maddesi, kisinin
ozgirlik ve gilivenlik haklarmi
glivence altina alir. Bu haklar
tizerindeki herhangi bir kisitlama,
AIHS’nin ~ 5’inci  maddesi
uyarinca izin verilenlerden ve
Avrupa Insan Haklar1 Mahkemesi
ictihadinda belirtilenlerden oteye
gitmemelidir.

Tim Uye Devletler AIHS’ye
taraf olmasina ragmen,
deneyimler, taraf olmanin tek
basma, diger Uye Devletlerin
ceza adalet sistemlerine yeterli
derecede giliven olusturmadigini
gostermistir.

Karsilikli giivenin giiglendirilmesi,
Sart ve AIHS’den dogan usuli

haklarin ve giivencelerin
korunmasma iliskin  ayrintili
kurallar gerektirir.

Avrupa  Birligi’nin  Isleyisi

Hakkinda Antlasma’nin 82’nci

()

(6)

(7)

(8)

)

Member States as equivalent to
their own, implying not only trust
in the adequacy of other Member
States’ rules, but also trust that
those rules are correctly applied.

Article 47 of the Charter of
Fundamental Rights of the
European Union (hereinafter
‘the Charter’) and Article 6 of
the European Convention for
the Protection of Human Rights
and Fundamental Freedoms
(hereinafter ‘the ECHR’) enshrine
the right to a fair trial. Article 48(2)
of the Charter guarantees respect
for the rights of the defence.

Article 6 of the Charter and
Article 5 ECHR enshrine the right
to liberty and security of person.
Any restrictions on that right must
not exceed those permitted in
accordance with Article 5 ECHR
and inferred from the case-law
of the European Court of Human
Rights.

Although all the Member States
are party to the ECHR, experience
has shown that that alone does not
always provide a sufficient degree
of trust in the criminal justice
systems of other Member States.

Strengthening  mutual  trust
requires detailed rules on the
protection of the procedural rights
and guarantees arising from the
Charter and from the ECHR.

Article 82(2) of the Treaty
on the Functioning of the
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(10)

(11)

maddesinin 2’nci  paragrafinda,
hiikiimlerin ve yargi kararlariin
karsilikli  taninmasi  ve  smnir
Otesi  boyuta sahip  cezai
konularda polis ve adli is
birliginin kolaylastirilmas1 igin
Uye Devletlerde uygulanabilir
asgari  kurallarin  belirlenmesi
ongoriilmektedir.  Bu  madde,
“ceza muhakemesinde bireylerin
haklar’™ni,  asgari  kurallarin
olusturulabilecegi alanlardan biri
seklinde ifade eder.

Ortak asgari kurallar, tiim
Uye Devletlerin ceza adalet
sistemlerine  giiveni  artirmals,
bunun sonucunda da, karsilikli
giiven ortaminda daha etkili adli
i Dbirligine yol a¢malidir. Bu
tiirden ortak asgari kurallar, ceza
muhakemesindeki bilgi edinme

alaninda da olusturulmalidir.

30 Kasim 2009 tarihinde, Konsey,
ceza muhakemesinde siipheli veya
saniklar usule iliskin haklarin
giiclendirmeye  yonelik Yol
Haritas1 hakkinda bir ilke karart*
(bundan sonra “Yol Haritas1”
olarak anilacaktir) kabul etmistir.
Yol Haritasi, kademeli yaklagimla,
yazilt ve soOzli ¢eviri hakkina
(tedbir A), haklara ve suglamalara
iligkin bilgi edinme hakkina
(tedbir B), hukuki danismanlik
ve adli yardim hakkina (tedbir C),
akraba, isveren ve konsolosluk
makamlartyla iletisim hakkina
(tedbir D) ve dezavantajh
sipheli veya saniklara yonelik
0zel teminatlara (tedbir E)
iliskin tedbirlerin kabul edilmesi
yoniinde c¢agrida bulunmustur.
Yol Haritasi, haklarin sirasinin

4 0J C295,4.12.2009, s. 1.

(10)

(11)

European Union provides for
the establishment of minimum
rules applicable in the Member
States so as to facilitate mutual
recognition of judgments and
judicial decisions and police and
judicial cooperation in criminal
matters having a cross-border
dimension. That Article refers
to ‘the rights of individuals in
criminal procedure’ as one of the
areas in which minimum rules
may be established.

Common minimum rules should
lead to increased confidence
in the criminal justice systems
of all Member States, which,
in turn, should lead to more
efficient judicial cooperation
in a climate of mutual trust.
Such common minimum rules
should be established in the
field of information in criminal
proceedings.

On 30 November 2009, the
Council adopted a resolution on
a Roadmap for strengthening
procedural rights of suspected
or accused persons in criminal
proceedings* (hereinafter ‘the
Roadmap’). Taking a step-by-step
approach, the Roadmap called
for the adoption of measures
regarding the right to translation
and interpretation (measure A),
the right to information on rights
and information about the charges
(measure B), the right to legal
advice and legal aid (measure
C), the right to communication
with relatives, employers and
consular authorities (measure
D), and special safeguards for
suspects or accused persons
who are vulnerable (measure E).

4 0J C 295,4.12.2009, p. 1.
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(13)

(14)

yalnizca yol gosterici nitelikte
oldugunu vurgular ve bu nedenle,
onceliklere uygun olarak
degistirilebilecegine isaret eder.
Yol Haritasi, bir biitiin olarak
uygulanmak {izere tasarlanmistir;
yalnizca tim tamamlayici
boliimleri uygulandiginda
faydalar1 tam olarak anlagilir.

11 Aralhik 2009 tarihinde
Avrupa Konseyi, Yol Haritasi’n1
memnuniyetle  karsilamis  ve
onu “Stockholm Programi —
Vatandaglara hizmet eden ve
onlar1 koruyan acik ve gilivenli
Avrupa’nin® bir parcasi yapmistir
(2.4° 1incli bent). Bu alanda
daha 1iyi bir is birligini tesvik
etmek i¢cin Avrupa Konseyi,
Komisyon’u siipheli ve saniklarin
asgari usuli haklarmin diger
unsurlarini incelemeye ve 6rnegin
masumiyet karinesi gibi diger
konularin ele alinmasinin gerekip
gerekmedigini  degerlendirmeye
davet ederek Yol Haritasi’nin
sinirlayict  olmama  niteliginin
altin1 ¢izmistir.

Bu Yol Haritas1 uyarinca kabul
edilen ilk tedbir, tedbir A, ceza
muhakemesinde sozlii ve yazili
ceviri hakkma iliskin 20 Ekim
2010 tarihli ve 2010/64/EU sayili
Avrupa Parlamentosu ve Konseyi
Direktifi’dir®.

Bu Direktif, Yol Haritasi’nin
B tedbirine iliskindir. Uye
Devletler  arasinda  karsilikli
gliveni arttirmak amaciyla, sug
isledigindensiiphelenilenlere veya
saniklara yoneltilen su¢lamalar ve
bu kisilerin haklarina iligkin bilgi
edinme alaninda uygulanacak

50JC115,4.5.2010,s. 1.
6 OJ L 280, 26.10.2010, s. 1.
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(13)
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The Roadmap emphasises that
the order of the rights is only
indicative and thus implies that
it may be changed in accordance
with priorities. The Roadmap is
designed to operate as a whole;
only when all its component parts
have been implemented will its
benefits be felt in full.

On 11 December 2009, the
European Council welcomed the
Roadmap and made it part of the
Stockholm Programme — An
open and secure Europe serving
and protecting citizens® (point2.4).
The European Council underlined
the non-exhaustive character of
the Roadmap, by inviting the
Commission to examine further
elements of minimum procedural
rights for suspects and accused
persons, and to assess whether
other issues, for instance the
presumption of innocence, need to
be addressed, in order to promote
better cooperation in that area.

The first measure adopted
pursuant to the Roadmap, measure
A, was Directive 2010/64/EU of
the European Parliament and of
the Council of 20 October 2010
on the right to interpretation
and translation in criminal
proceedings®.

This Directive relates to measure
B of the Roadmap. It lays down
common minimum standards to be
applied in the field of information
about rights and about the
accusation to be given to persons
suspected or accused of having
committed a criminal offence,

50JC115,4.5.2010,p. 1.

6 OJ L 280, 26.10.2010, p. 1.
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(16)
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ortak asgari standartlar1 ortaya
koyar. Bu Direktif, Avrupa Insan
Haklar1 Mahkemesi tarafindan
yorumlandig1 sekilde AIHS’nin
bunlarla ilgili 5’inci ve 6’nci
maddelerine ve Sart’ta dngoriilen
haklara ve Sart’in 6zellikle 6’nci,
47’nci ve 48’inci maddelerine
dayanir. Bu Direktif’te “su¢lama”
terimi, AIHS’nin  6’nc1
maddesinin 1’inci paragrafinda
kullanilan ~ “itham”  terimiyle
aynt kavrami tanimlamak ig¢in
kullanilir.

Komisyon, 20 Nisan 2010 tarihli
“Avrupa vatandaslarma 0zgiir,
giivenli ve adil bir alan saglama
—  Stockholm  Programinin
Uygulanmasina Iliskin  Eylem
Plan1” baslikli Bildirisinde, 2010
yilinda, haklara ve suclamalara
iligkin  bilgi edinme hakki
konusunda bir teklif sunacagini
bildirmistir.

Bu Direktif, hukuki durumlarina,
vatandagliklarinaveyauyruklarina
bakilmaksizin, siiphelilere ve
saniklara uygulanmalidir.

Bazi Uye Devletlerde, cezai
konularda yargi yetkisine sahip
mahkeme disinda bir makam,
nispeten hafif suclarla 1lgili
yaptirimlar uygulama yetkisine
sahiptir. Budurum, 6rnegin, biiyiik
orandaislenen ve trafik kontroliinii
takiben tespit edilebilecek trafik
suclariyla ilgili olabilir. Bdyle
durumlarda, yetkili makamdan
bu Direktif kapsaminda biitiin
haklar1 saglamasini talep etmek
makul olmaz. Bu nedenle,
Uye Devlet hukuku bdyle bir
makam tarafindan hafif suclara
iliskin ~ yaptirrm uygulamasini
Oongordiiglinde ve itiraz etme hakki

(15)

(16)

(17)

with a view to enhancing mutual
trust among Member States. This
Directive builds on the rights
laid down in the Charter, and in
particular Articles 6, 47 and 48
thereof, by building upon Articles
5 and 6 ECHR as interpreted by
the European Court of Human
Rights. In this Directive, the term
‘accusation’is used to describe the
same concept as the term ‘charge’
used in Article 6(1) ECHR.

In its Communication of 20
April 2010 entitled ‘Delivering
an area of freedom, security and
justice for Europe’s citizens —
Action Plan Implementing the
Stockholm  Programme’, the
Commission announced that it
would present a proposal on the
right to information on rights
and information about charges in
2010.

This Directive should apply to
suspects and accused persons
regardless of their legal status,
citizenship or nationality.

In some Member States an
authority other than a court
having jurisdiction in criminal
matters has competence for
imposing sanctions in relation to
relatively minor offences. That
may be the case, for example, in
relation to traffic offences which
are committed on a large scale
and which might be established
following a traffic control. In
such situations, it would be
unreasonable to require that the
competent authority ensure all
the rights under this Directive.
Where the law of a Member
State provides for the imposition
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veya davanin cezai konularda
yarg1 yetkisine sahip mahkemeye
basvurma olasilig1 bulundugunda,
bu Direktif yalmizca boyle bir
itiraz veya basvuruyu takip eden
mahkeme huzurundaki islemlere
uygulanmalidir.

Avrupa Insan Haklar1
Mahkemesinin ictihatlarindan
cikarilan usuli haklara iligkin
bilgi edinme hakki, bu Direktif
tarafindan agik¢a belirlenmelidir.

Yetkili makamlar, stipheliler veya
saniklari, yargilamanin adilliginin
teminat altina alinmasi i¢in gerekli
olan bu haklar konusunda ulusal
hukuk cergevesinde uyguladiklari
sekilde, derhal, bu Direktifte
ongoriildigl tizere, sozlii veya
yazilt olarak bilgilendirmelidir.
Bu haklarin pratik ve etkin
kullanimina imkéan saglamak icin,
muhakeme asamasinda ve en geg
sipheli veya saniklarin, polis
veya bagka bir yetkili makam
tarafindan resmi olarak ilk kez
ifadeleri almmadan Once bilgi
derhal saglanmalidir.

Bu Direktif, slipheli veya
saniklarin  haklar1  konusunda
bilgilenmelerine iligkin asgari
kurallar1  ortaya koyar. Bu
durum, ilgili mahkemeler ve
heyet mahkemeleri tarafindan
yorumlandig1 sekilde, Sart, AIHS,
ulusal hukuk ve uygulanabilir
Birlik hukukundan dogan diger
usuli haklara iliskin verilecek
bilgilere halel getirmez. Belirli
bir hakka iliskin bilgi bir kez

(18)

(19)

(20)

of a sanction regarding minor
offences by such an authority
and there is either a right of
appeal or the possibility for the
case to be otherwise referred to
a court having jurisdiction in
criminal matters, this Directive
should therefore apply only to
the proceedings before that court
following such an appeal or
referral.

The right to information about
procedural rights, which is
inferred from the case-law of the
European Court of Human Rights,
should be explicitly established
by this Directive.

The competent authorities should
inform suspects or accused
persons promptly of those rights,
as they apply under national
law, which are essential to
safeguarding the fairness of the
proceedings, either orally or in
writing, as provided for by this
Directive. In order to allow the
practical and effective exercise
of those rights, the information
should be provided promptly in
the course of the proceedings
and at the latest before the first
official interview of the suspect or
accused person by the police or by
another competent authority.

This  Directive lays down
minimum rules with respect
to the information on rights of
suspects or accused persons.
This is without prejudice to
information to be given on other
procedural rights arising out of
the Charter, the ECHR, national
law and applicable Union law
as interpreted by the relevant
courts and tribunals. Once the
information about a particular
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saglandiginda, davanin  Gzel
kosullar1 veya wulusal hukukta
belirtilen 06zel kurallar boyle

gerektirmiyorsa, yetkili
makamlarin bilgilendirmeyi
tekrarlamasi zorunlu
kilinmamalidir.

Bu Direktif’te, yakalanan veya
tutuklanan  siiphelilere  veya
saniklara yapilan atiflarin,
Avrupa Insan Haklar1 Mahkemesi
ictihadinda yorumlandig: sekliyle

AIHS’nin  5’inci  maddesinin
I’inct paragrafinin (c¢) bendi
anlaminda ceza muhakemesi
sirasinda  sliphelilerin ~ veya
saniklarin ozgiirliklerinden

mahrum kaldigi her durumunu
ifade ettigi anlasilmalidir.

Stiphelilerin ~ veya  saniklarin
yakalandigi veya tutuklandig:
hallerde, uygulanabilir  usuli
haklarma iliskin bilgi, o kisilerin
haklarini anlayabilmelerine
yardimct  olmak i¢in  kolay
anlasilabilir bir sekilde kaleme
alinan yazili Haklar Belgesi
yoluyla verilmelidir. Bu Haklar
Belgesi, yakalanan her kisiye, ceza
muhakemesi baglaminda kolluk
makamlarinin miidahalesiyle
ozgiirliikklerinden mahrum
edildiklerinde derhal verilmelidir.
Bu belge, yakalamanin hukuka
uygunluguna itiraza yonelik her
birolasiliga, tutuklamanin yeniden
incelenmesinin saglanmasina
veya ulusal hukukta boyle bir
hakkin mevcut olmasi halinde
sarth  tahliye talebine iliskin
temel bilgileri icermelidir. Uye
Devletlere, bu Haklar Belgesini
hazirlamada yardim etmek i¢in,
Ek I’de bir 6rnek saglanmistir. Bu
ornek, yol gosterici niteliktedir
ve ayrica bitiin Yol Haritasi
tedbirleri ylriirliige girer girmez,

21)

(22)

right has been provided, the
competent authorities should not
be required to reiterate it, unless
the specific circumstances of the
case or the specific rules laid
down in national law so require.

References in this Directive to
suspects or accused persons who
are arrested or detained should be
understood to refer to any situation
where, in the course of criminal
proceedings, suspects or accused
persons are deprived of liberty
within the meaning of Article 5(1)
(c) ECHR, as interpreted by the
case-law of the European Court
of Human Rights.

Where suspects or accused
persons are arrested or detained,
information about applicable
procedural rights should be
given by means of a written
Letter of Rights drafted in an
easily comprehensible manner
so as to assist those persons
in understanding their rights.
Such a Letter of Rights should
be provided promptly to each
arrested person when deprived
of liberty by the intervention of
law enforcement authorities in the
context of criminal proceedings. It
should include basic information
concerning any possibility to
challenge the lawfulness of
the arrest, obtaining a review
of the detention, or requesting
provisional release where, and to
the extent that, such a right exists
in national law. To help Member
States draw up such a Letter of
Rights, a model is provided in
Annex I. That model is indicative
and may be subject to review in
the context of the Commission’s
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bu Direktif’in uygulanmasina
iliskin Komisyon raporu
baglaminda, incelemeye tabi
olabilir. Haklar Belgesi, Uye
Devletlerde uygulanan diger ilgili
usuli haklar1 i¢erebilir.

Stiphelilerin saniklarin
yakalanmalar1 veya
tutuklanmalariyla ilgili baska bir
kisiyi bilgilendirmeleri hakkina
iliskin 0zel kosullar ve kurallar
Uye Devletler tarafindan kendi
ulusal hukuklarinda belirlenir. Yol
Haritasi’'nda  belirtildigi {izere,
bu hakkin kullanilmasi, ceza
muhakemesinin olagan akisina
halel getirmez.

Bu Direktif, tutukevlerinde kalan
kisilerin  giivenligine  iliskin
ulusal hukuk hiikiimlerine halel
getirmez.

veya

UyeDevletler,buDirektifuyarinca
bilgi saglarken, siiphelilere veya

saniklara,  gereken  hallerde,
2010/64/EU  sayili Direktif’te
belirtilen  standartlara  uygun

olarak, anladiklar1 bir dilde yazil
veya sozlii ceviri saglamalidir.

Stiphelilere veya saniklara bu
Direktif’e uygun olarak bilgi
saglanirken yetkili makamlar,
ornegin, genclikleri veya zihinsel
veya fiziksel = durumlarindan
dolay1 bilginin icerigini veya
anlamim1 kavrayamayan Kkisilere
ozel ilgi gosterir.

Suc islemekle itham edilen kisilere,
savunmalarini hazirlamalarini
muimkiin kilmak ve yargilamanin
adilligini teminat altina almak
icin gerekli olan suclamaya iliskin
biitiin bilgiler verilmelidir.

(23)

(24)

(25)

(26)

(27)

report on the implementation
of this Directive and also once
all the Roadmap measures have
entered into force. The Letter of
Rights may include other relevant
procedural rights that apply in
Member States.

Specific conditions and rules
relating to the right of suspects
or accused persons to have
another person informed about
their arrest or detention are to be
determined by the Member States
in their national law. As set out
in the Roadmap, the exercise of
that right should not prejudice
the due course of the criminal
proceedings.

This Directive is without prejudice
to the provisions of national law
concerning safety of persons
remaining in detention facilities.

Member States should ensure
that, when providing information
in accordance with this Directive,
suspects or accused persons are
provided, where necessary, with
translations or interpretation into
a language that they understand,
in accordance with the standards
set out in Directive 2010/64/EU.

When providing suspects or
accused persons with information
in accordance with this Directive,
competent authorities should pay
particular attention to persons who
cannot understand the content or
meaning of the information, for
example because of their youth or
their mental or physical condition.

Persons accused of having
committed a criminal offence
should be given all the information
on the accusation necessary to
enable them to prepare their
defence and to safeguard the
fairness of the proceedings.
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Stiphelilere ~ veya  saniklara
islediklerinden stliphelenilen veya
itham edildikleri su¢ hakkinda
saglanan bilgiler, devam eden
sorusturmalarin  akisina  halel
getirmeksizin ve en ge¢ polis
veya baska bir yetkili makam
tarafindan resmi olarak ilk
kez ifadeleri alinmadan Once
derhal  verilmelidir.  Kisilerin
islediklerinden stiphelenilen
veya itham edildikleri sugla
ilgili eger biliniyorsa yer ve
zaman1 da i¢eren vakialarin bir
aciklamasi ve iddia edilen sugun

olast  hukuki simiflandirmasi,
boyle bir agiklama verildigindeki
ceza  muhakemesi asamast

dikkate alinarak, yargilamanin
adilligini teminat altina almak ve
savunma haklarinin etkin sekilde
kullanilmasina imkan tanimak
icin detayl sekilde verilmelidir.

Ceza muhakemesi esnasinda,
suclamanin detaylarinin,
stiphelilerin ~ veya  saniklarin
durumunu onemli Olciide
etkileyecek  kadar  degismesi

halinde, yargilamanin adilligini

teminat  altina  almak igin
gerektiginde ve savunma
haklarinin etkin sekilde
kullanilmasina imkan verecek
siire i¢inde iletilir.

Ulusal hukuka uygun
olarak, stiphelilerin veya
saniklarin  yakalanmalar1  veya
tutuklanmalarinin hukuka

uygunluguna etkin sekilde itiraz
etmeleri i¢in 6nemli olan belgeler
ve uygun oldugunda fotografiar,
ses ve video kayitlari, en gec
yetkili adli makamdan, AIHS nin
5’inci maddesinin 4’lincti
paragrafi uyarinca yakalama veya
tutuklamanin hukuka uygunlugu

(28)

(29)

(30)

The information provided to
suspects or accused persons about
the criminal act they are suspected
or accused of having committed
should be given promptly, and
at the latest before their first
official interview by the police or
another competent authority, and
without prejudicing the course
of ongoing investigations. A
description of the facts, including,
where known, time and place,
relating to the criminal act that
the persons are suspected or
accused of having committed and
the possible legal classification
of the alleged offence should be
given in sufficient detail, taking
into account the stage of the
criminal proceedings when such a
description is given, to safeguard
the fairness of the proceedings
and allow for an effective exercise
of the rights of the defence.

Where, in the course of the
criminal proceedings, the details
of the accusation change to
the extent that the position of
suspects or accused persons is
substantially affected, this should
be communicated to them where
necessary to safeguard the fairness
of the proceedings and in due time
to allow for an effective exercise
of the rights of the defence.

Documents and, where
appropriate, photographs, audio
and video recordings, which
are essential to challenging
effectively the lawfulness of an
arrest or detention of suspects or
accused persons in accordance
with national law, should be made
available to suspects or accused
persons or to their lawyers at
the latest before a competent
judicial authority is called to
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(1)

(32)
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konusunda karar vermesi talep
edildiginde ve  yakalamanin
veya  tutuklamanin  hukuka
uygunluguna itiraz hakkinin etkin
sekilde kullanilmasina imkan
verecek siire icinde siiphelilere
veya saniklara ya da onlarin
avukatlarina saglanmalidir.

Bu Direktif’in amaglari
dogrultusunda, ulusal hukukta
tanimlandig1 sekilde, belirli bir
ceza davasiyla ilgili, siiphelinin
veya sanigin lehine veya aleyhine
yetkili ~ makamlarin  elindeki
somut delillere erisim, belgelere
ve uygun oldugunda fotograflar,
ses ve video kayitlar1 gibi
malzemelere erisimi kapsar. Bu
malzemeler, bir dava dosyasinin
icinde bulunabilirler veya aksi
takdirde,  yetkili =~ makamlar
tarafindan ulusal hukuka uygun
olarak herhangi bir sekilde
tutulurlar.

Yetkili makamlarin elinde bulunan
stiphelinin veya sanigin lehinde
veya aleyhindeki somut delillere
erisim, bu Direktif kapsaminda
ongoriildigi sekilde, ulusal hukuk
uyarinca, bagka bir kisinin temel
haklarina veya hayatina ciddi bir
tehlike olusturabilecegi hallerde
veya bu tiir bir erisimin reddinin
onemli bir kamu yararinin
korunmast i¢in kesin surette gerekli
olmast halinde reddedilebilir.
Bu  erisimin  reddi, ceza
muhakemesinin farkli asamalari
dikkate  almarak, siiphelinin
veya sani@in savunma haklarina
agir basmalidir. Bu erisimin
kisitlanmasi, AIHS kapsamindaki
adil yargilanma hakk: ilkesine
uygun olarak ve Avrupa Insan
Haklar1 Mahkemesinin ictihatinda
yorumlandigi sekilde kati bir
bicimde yorumlanmalidir.

€2))

(32)

decide upon the lawfulness of the
arrest or detention in accordance
with Article 5(4) ECHR, and in
due time to allow the effective
exercise of the right to challenge
the lawfulness of the arrest or
detention.

For the purpose of this Directive,
access to the material evidence, as
defined innational law, whether for
or against the suspect or accused
person, which is in the possession
of the competent authorities in
relation to the specific criminal
case, should include access to
materials such as documents, and
where appropriate photographs
and audio and video recordings.
Such materials may be contained
in a case file or otherwise held
by competent authorities in any
appropriate way in accordance
with national law.

Access to the material evidence in
the possession of the competent
authorities, whether for or against
the suspect or accused person, as
provided for under this Directive,
may be refused, in accordance
with national law, where such
access may lead to a serious threat
to the life or fundamental rights of
another person or where refusal of
such access is strictly necessary
to safeguard an important public
interest. Any refusal of such
access must be weighed against
the rights of the defence of the
suspect or accused person, taking
into account the different stages
of the criminal proceedings.
Restrictions on such access
should be interpreted strictly and
in accordance with the principle
of the right to a fair trial under the
ECHR and as interpreted by the
case-law of the European Court
of Human Rights.
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(33)

(34)

(35)

(36)

(37)

Dava  malzemelerine  erisim
hakki, kisisel verilerin korunmast
ve koruma altindaki taniklarin
bulundugu yerlere iliskin
ulusal hukuk hiikiimlerine halel
getirmez.

Bu Direktif’in 6ngordiigii sekilde
dava  malzemelerine  erisim,
dava dosyasindan kopyalanacak
belgeler i¢in veya ilgili kisilere
veya  avukatlarina  malzeme
gondermek i¢in o0denecek
ticretleri diizenleyen ulusal hukuk
hiikiimlerine halel getirmeksizin
licretsiz olarak saglanir.

Bu Direktif uyarinca  bilgi
saglandigi  hallerde,  yetkili
makamlar, ulusal hukuk
kapsamindaki  mevcut  kayit

usullerine uygun olarak bunu
not almali ve yeni mekanizmalar
olusturan  herhangi bir ek
yukiimliiliige veya idari yiike tabi
olmamalidir.

Stipheliler veya saniklar ya da
avukatlari, ulusal hukuka uygun
olarak,  yetkili = makamlarin
bu Direktif uyarinca  bilgi
saglamay1r veya davanin belirli
malzemelerini aciklamay1
reddetmeleri veya bu konulardaki
thmallerine kars1 itiraz etme
hakkina sahip olmahdirlar. Bu
hak, Uye Devletlere bu ihmal
veya redde itiraz edilebilecek,
O0zel bir itiraz usulii, ayr1 bir
mekanizma veya sikayet usulii
ongorme yikiimliligl getirmez.

Yargi bagimsizligina ve
Birlik sathinda yarginin
yapilanmasindaki  farkliliklara

halel getirmeksizin, Uye Devletler
ilgili gorevlilerine bu Direktif’in
hedeflerine iliskin olarak yeterli

(33)

(34)

(35)

(36)

(37)

The right of access to the materials
of a case should be without
prejudice to the provisions of
national law on the protection of
personal data and the whereabouts
of protected witnesses.

Access to the materials of the case,
as provided for by this Directive,
should be provided free of charge,
without prejudice to provisions
of national law providing for fees
to be paid for documents to be
copied from the case file or for
sending materials to the persons
concerned or to their lawyer.

Where information is provided in
accordance with this Directive, the
competent authorities should take
note of this in accordance with
existing recording procedures
under national law and should
not be subject to any additional
obligation to introduce new
mechanisms or to any additional
administrative burden.

Suspects or accused persons or
their lawyers should have the
right to challenge, in accordance
with national law, the possible
failure or refusal of the competent
authorities to provide information
or to disclose certain materials of
the case in accordance with this
Directive. That right does not
entail the obligation for Member
States to provide for a specific
appeal procedure, a separate
mechanism, or a complaint
procedure in which such failure
or refusal may be challenged.

Without prejudice to judicial
independence and to differences
in the organisation of the judiciary
across the Union, Member States
should provide or encourage the
provision of adequate training
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(38)

(39)

egitim verilmesini saglar veya
tesvik eder.

Uye Devletler, bu Direktif’e

uyum saglamak icin, gerekli
bitin eylemleri iistlenmelidir.
Stiphelilere ~ veya  saniklara

kolay ve erisilebilir bir dille
haklar1 hakkinda bilgi saglama

yukiimliligi gibi bazi
hiikiimlerin pratik ve etkin bir
sekilde uygulanmasi, yetkili
makamlar i¢in uygun egitim

gibi yasama dis1 tedbirleri igeren
farklt yontemlerle veya ceza
usul hukuku hakkinda higbir
bilgisi olmayan siradan bir kisi
tarafindan kolayca anlasilmasi
icin basit ve teknik olmayan bir
dille hazirlanan Haklar Belgesi ile
saglanabilir.

Bu Direktif’te ongoriilen
yakalamaya iliskin haklar
hususunda yazili bilgi edinme
hakki, gerekli degisikliklerle,
“Avrupa Tutuklama Miizekkeresi
ve Uye Devletler Arasindaki
Teslim Usullerine Iligkin 13
Haziran 2002 tarihli ve 2002/584/
JHA sayili Konsey Cerceve
Karar1”” kapsamindaki Avrupa
Tutuklama Miizekkeresinin yerine
getirilmesi amaciyla yakalanan
kisilere de uygulamr. Uye
Devletlere, boyle kisiler i¢in bir
Haklar Belgesi hazirlanmasinda
yardim etmek amaciyla, Ek 1I’de
bir ornek saglanir. Bu 6rnek, yol
gosterici  niteliktedir ve ayrica
biitin Yol Haritas1 tedbirleri
ylriirlige girer girmez, bu
Direktif’in uygulanmasina iligkin
Komisyon raporu baglaminda,
incelemeye tabi olabilir.

7 OJL 190, 18.7.2002, s. 1.
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(38)

(39)

with respect to the objectives
of this Directive to the relevant
officials in Member States.

Member States should undertake
all the necessary action to comply
with this Directive. A practical
and effective implementation
of some of the provisions such
as the obligation to provide
suspects or accused persons
with information about their
rights in simple and accessible
language could be achieved
by different means including
non-legislative measures such
as appropriate training for the
competent authorities or by a
Letter of Rights drafted in simple
and non-technical language so as
to be easily understood by a lay
person without any knowledge of
criminal procedural law.

The right to written information
about rights on arrest provided
for in this Directive should also
apply, mutatis mutandis, to
persons arrested for the purpose
of the execution of a European
Arrest Warrant under Council
Framework Decision 2002/584/
JHA of 13 June 2002 on the
European arrest warrant and the
surrender procedures between
Member States’. To help Member
States draw up a Letter of Rights
for such persons, a model is
provided in Annex II. That
model is indicative and may be
subject to review in the context
of the Commission’s report on
implementation of this Directive
and also once all the Roadmap
measures have come into force.

7 OJL 190, 18.7.2002, p. 1.
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(40)

(41)

(42)

(43)

Bu Direktif, asgari kurallar
ortaya koyar. Uye Devletler, bu
Direktifte agik¢a ele alinmayan
durumlarda da st diizey koruma
saglamak 1i¢in bu Direktif’te
belirtilen haklar1 genisletebilir.
Koruma diizeyi, Avrupa Insan
Haklar1 Mahkemesi ig¢tihadinda
yorumlandig1 iizere, asla, AIHS
tarafindan 6ngoriilen standartlarin
altina diismez.

Bu Direktif, temel haklara saygi
duyar ve Sart’ta taninan ilkeleri
gozetir. Bu Direktif, 06zellikle
ozgiurlik hakki, adil yargilanma
hakki ve savunma haklarim
desteklemeyi amaglar. Bu
dogrultuda uygulanmalidir.

Bu Direktifin AIHS tarafindan
giivence altina alinan haklara
karsilik gelen hiikiimleri, Avrupa
Insan Haklar1 Mahkemesi
ictihadinda yorumlandig: iizere,
bu haklarla tutarli bir sekilde
yorumlanmali ve uygulanmalidir.

Baslica hedef], ceza
muhakemesinde bilgi edinme
hakkiyla ilgili ortak asgari

standartlarin belirlenmesi olan bu
Direktif’in amac1 ulusal, bolgesel
ve yerel diizeyde tek bagina hareket
eden Uye Devletler tarafindan
gergeklestirilemeyeceginden  ve
bu nedenle boyutu ve etkileri
nedeniyle Birlik diizeyinde daha iyi
gerceklestirilebileceginden, Birlik,
Avrupa Birligi Antlagsmasi’nin
5’inci  maddesinde diizenlenen
yetki ikamesi ilkesine uygun
olarak tedbirler kabul edebilir.
Bu maddede belirtilen orantililik
ilkesine uygun olarak, bu Direktif,
anilan hedefi gerceklestirmek i¢in
gerekli olanlarin 6tesine gegmez.

(40)

(41)

(42)

(43)

This Directive sets minimum
rules. Member States may extend
the rights set out in this Directive
in order to provide a higher level
of protection also in situations
not explicitly dealt with in this
Directive. The level of protection
should never fall below the
standards provided by the ECHR
as interpreted in the case-law of
the European Court of Human
Rights.

This Directive respects
fundamental rights and observes
the principles recognised by
the Charter. In particular, this
Directive seeks to promote the
right to liberty, the right to a fair
trial and the rights of the defence.
It should be implemented
accordingly.

The provisions of this Directive
that  correspond to  rights
guaranteed by the ECHR should
be interpreted and implemented
consistently with those rights, as
interpreted in the case-law of the
European Court of Human Rights.

Since the objective of this
Directive, namely establishing
common minimum standards

relating to the right to information
in criminal proceedings, cannot be
achieved by Member States acting
unilaterally, at national, regional
or local level, and can therefore,
by reason of its scale and effects,
be better achieved at Union level,
the Union may adopt measures in
accordance with the principle of
subsidiarity as set out in Article 5
of the Treaty on European Union.
In accordance with the principle
of proportionality, as set out in
that Article, this Directive does
not go beyond what is necessary
in order to achieve that objective.
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(44)

(45)

Avrupa Birligi Antlasmasi’nin
ve Avrupa Birligi’nin Isleyisi
Hakkinda Antlasma’nin eki olan
“Ozgiirliik, Giivenlik ve Adalet
Alanlarinda Birlesik Krallik ve
Irlanda’nin  Pozisyonuna {liskin
Protokol”tin (21 Nolu) 3’iincii
maddesi uyarinca, bu Uye
Devletler bu Direktif’in kabul
edilmesinde ve uygulanmasinda
yeralmataleplerinibildirmislerdir.

Avrupa Birligi Antlasmasi’nin
ve Avrupa Birligi'nin Isleyisi
Hakkinda Antlasma’nin eki olan
Danimarka’nin Pozisyonuna
Iliskin Protokol’iin (22 Nolu)
I’inci  ve 2’nci  maddeleri
uyarinca, Danimarka, bu
Direktif’in kabuliinde yer almaz
ve bununla bagli degildir veya
uygulanmasina tabi degildir.

Madde 1
Konu

Bu Direktif, stiphelilerin veya
saniklarin ceza muhakemesindeki
haklariyla ve kendilerine yoneltilen
suclamalarla 1lgili bilgi edinme
haklarina iliskin kurallar ortaya
koyar. Ayrica bu kisilerin, Avrupa
Tutuklama Miizekkeresi’ne iliskin
bilgi edinme haklariyla ilgili
kurallar1 da ortaya koyar.

Madde 2
Kapsam

Bu Direktif, bir Uye Devletin
yetkili ~ makamlar1  tarafindan
kisilerin bir su¢ islemekten dolay1
siipheli veya sanik olduklarindan
haberdar edildikleri andan itibaren,
uygulanabilir  oldugu hallerde,
hilkkim ve herhangi bir itiraz
iizerine verilen karar dahil olmak
iizere, slphelinin veya samigin
su¢ isleyip islemediginin nihai
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(44)

(45)

In accordance with Article 3 of the
Protocol (No 21) on the position of
the United Kingdom and Ireland
in respect of the Area of Freedom,
Security and Justice, annexed to
the Treaty on European Union and
to the Treaty on the Functioning
of the European Union, those
Member States have notified their
wish to take part in the adoption
and application of this Directive.

In accordance with Articles 1 and
2 of the Protocol (No 22) on the
position of Denmark, annexed to
the Treaty on European Union and
to the Treaty on the Functioning
of the European Union, Denmark
is not taking part in the adoption
of this Directive and is not bound
by it or subject to its application,

Article 1
Subject matter

This Directive lays down rules
concerning the right to information
of suspects or accused persons,
relating to their rights in criminal
proceedings and to the accusation
against them. It also lays down
rules concerning the right to
information of persons subject to
a European Arrest Warrant relating
to their rights.

Article 2
Scope

This Directive applies from the
time persons are made aware
by the competent authorities of
a Member State that they are
suspected or accused of having
committed a criminal offence until
the conclusion of the proceedings,
which is understood to mean
the final determination of the
question whether the suspect or
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olarak belirlenmesi anlamina gelen
muhakemenin sonuclanmasina
kadar uygulanir.

Uye Devlet hukukunun, cezai
konularda yargi yetkisine sahip
mahkeme disinda bir makam
tarafindan hafif suglara iliskin
yaptirim uygulanmasini dngordiigii
ve bu yaptirrmin uygulanmasina
karst boyle bir mahkemeye itiraz
edilebildigi hallerde, bu Direktif
yalnizca mahkeme huzurundaki
bu itiraz1 takip eden muhakeme
islemlerine uygulanmalidir.

Madde 3

Haklar konusunda bilgi edinme hakki

1.

(a)
(b)

(©)

(d)

(e)

Uye Devletler, siiphelilere veya
saniklara, ulusal hukuk kapsaminda
uyguladiklar1 sekilde, bu haklarin
etkin  bigimde  kullanilmasin
saglamak iizere, en azindan
asagidaki usuli haklar konusunda
derhal bilgi verilmesini saglar:

Avukata erisim hakki;

Ucretsiz hukuki danismanlik icin
herhangi bir yardim ve boyle bir
danigmanlig1 almanin kosullari;

6’nc1 maddeye uygun olarak,
suclama hakkinda bilgilendirilme
hakki;

Sozli ve yazili ¢eviri hakki;

Sessiz kalma hakki.

Uye  Devletler, dezavantajl
stiphelilerin veya saniklarin 06zel
ithtiya¢larini dikkate alarak, 1’inci
paragraf kapsaminda Ongoriilen
bilginin kolay ve anlasilabilir
bir dille, s6zlii veya yazili olarak
verilmesini saglar.

accused person has committed the
criminal offence, including, where
applicable, sentencing and the
resolution of any appeal.

Where the law of a Member State
provides for the imposition of a
sanction regarding minor offences
by an authority other than a court
having jurisdiction in criminal
matters, and the imposition of such
a sanction may be appealed to such
a court, this Directive shall apply
only to the proceedings before that
court, following such an appeal.

Article 3

Right to information about rights

(a)
(b)

(d)

(e)

Member States shall ensure that

suspects or accused persons
are provided promptly with
information concerning at least
the following procedural rights, as
they apply under national law, in
order to allow for those rights to be
exercised effectively:

the right of access to a lawyer;

any entitlement to free legal advice
and the conditions for obtaining
such advice;

the right to be informed of the
accusation, in accordance with
Article 6;

the right to interpretation and
translation;

the right to remain silent.

Member States shall ensure that
the information provided for under
paragraph 1 shall be given orally or
in writing, in simple and accessible
language, taking into account any
particular needs of vulnerable
suspects or vulnerable accused
persons.
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Madde 4

Yakalamaya iliskin Haklar Belgesi

1.

(a)

(b)

(c)

(d)

Uye Devletler, yakalanan veya
tutuklanan  stliphelilere  veya
saniklara derhal yazili bir Haklar
Belgesi temin edilmesini saglar.
Onlara, Haklar Belgesi’ni
okumalar1 i¢in olanak saglanir ve
bunu Ozgiirlikklerinden yoksun
olduklar1 siire boyunca ellerinde
bulundurmalarina izin verilir.

Bu maddenin 1’inci paragrafinda
atif yapilan Haklar Belgesi, ulusal
hukuk kapsaminda uygulandigi
sekilde, 3’iincli maddede belirtilen
bilgiye ek olarak asagidaki haklara
iliskin bilgiler icerir:

Dava malzemelerine erisim hakki;

Konsolosluk makamlarini ve bir
kisiyi bilgilendirme hakka;

Acil tibbi yardima erigim hakki ve

Stiphelilerin veya saniklarin bir
adli makam Oniline getirilmeden
once oOzgirliklerinden yoksun
birakilabilecekleri azami saat veya
gln sayisl.

Haklar Belgesi, ayrica ulusal hukuk
kapsaminda yakalamanin hukuka
uygunluguna itiraza, tutuklamanin
yeniden incelenmesinin
saglanmasina veya sarthi tahliye
talebi yapilmasina iligkin ulusal
hukuk kapsamindaki herhangi bir
imkan hakkinda temel bilgileri
1gerir.

Haklar Belgesi, basit ve erisilebilir
bir dille hazirlanir.  Haklar
Belgesi’nin yol gosterici nitelikteki
bir 6rnegi Ek I’de yer almaktadir.
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(a)

(b)

(©)

(d)

Article 4
Letter of Rights on arrest

Member States shall ensure that
suspects or accused persons who are
arrested or detained are provided
promptly with a written Letter
of Rights. They shall be given an
opportunity to read the Letter of
Rights and shall be allowed to keep
it in their possession throughout
the time that they are deprived of
liberty.

In addition to the information set
out in Article 3, the Letter of Rights
referred to in paragraph 1 of this
Article shall contain information
about the following rights as they
apply under national law:

the right of access to the materials
of the case;

the right to have consular authorities
and one person informed;

the right of access to urgent medical
assistance; and

the maximum number of hours or
days suspects or accused persons
may be deprived of liberty before
being brought before a judicial
authority.

The Letter of Rights shall also
contain basic information about
any possibility, under national law,
of challenging the lawfulness of
the arrest; obtaining a review of the
detention; or making a request for
provisional release.

The Letter of Rights shall be drafted
in simple and accessible language.
An indicative model Letter of
Rights is set out in Annex I.
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Uye Devletler, stiphelilerin
veya saniklarin anladiklart bir
dilde yazilmis Haklar Belgesini
almalarin saglar. Haklar
Belgesi’nin uygun dilde mevcut
olmadigi  hallerde, stipheliler
veya saniklar, haklariyla ilgili
anladiklar1 bir dilde sozlii olarak
bilgilendirilirler. Anladiklar1 bir
dilde Haklar Belgesi gereksiz bir
gecikme olmaksizin onlara verilir.

Madde 5
Avrupa Tutuklama Miizekkeresi
islemlerinde Haklar Belgesi

Uye Devletler, bir Avrupa
Tutuklama Miizekkeresinin yerine

getirilmesi  amaciyla yakalanan
kisilere, yerine getiren Uye
Devlette  2002/584/JHA  sayili

Cerceve Karari’nin uygulanmasina
iliskin mevzuattan kaynaklanan
haklar1 konusunda bilgi igeren
uygun bir Haklar Belgesi’'nin
derhal saglanmasini temin eder.

Haklar Belgesi, basit ve erisilebilir
bir dille hazirlanir.  Haklar
Belgesi’nin yol gosterici nitelikteki
bir 60rnegi Ek II’de yer almaktadir.

Madde 6
Suc¢lama hakkinda bilgi edinme
hakki
Uye Devletler, stiphelilere
veya saniklara islediklerinden

siiphelenilen veya itham edildikleri
suc teskil eden eylemle ilgili bilgi
temin edilmesini saglar. Bu bilgi,
yargilamanin adilliginin korunmasi
ve savunma haklarmin  etkili
bicimde uygulanmasi i¢in, gereken
detaylarla, derhal verilir.

Member States shall ensure that
suspects or accused persons
receive the Letter of Rights written
in a language that they understand.
Where a Letter of Rights is not
available in the appropriate
language, suspects or accused
persons shall be informed of their
rights orally in a language that they
understand. A Letter of Rights in
a language that they understand
shall then be given to them without
undue delay.

Article 5

Letter of Rights in European Arrest

2.

Warrant proceedings

Member States shall ensure that
persons who are arrested for
the purpose of the execution
of a FEuropean Arrest Warrant
are provided promptly with an
appropriate  Letter of Rights
containing information on their
rights according to the law
implementing Framework Decision
2002/584/JHA in the executing
Member State.

The Letter of Rights shall be drafted
in simple and accessible language.
An indicative model Letter of
Rights is set out in Annex II.

Article 6

Right to information about the

accusation

Member States shall ensure that
suspects or accused persons are
provided with information about
the criminal act they are suspected
or accused of having committed.
That information shall be provided
promptly and in such detail as is
necessary to safeguard the fairness
of the proceedings and the effective
exercise of the rights of the defence.
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Uye Devletler, yakalanan veya

tutuklanan  siiphelilerin ~ veya
saniklarin, islediklerinden
stiphelenilen veya itham

edildikleri  su¢  teskil eden
eylem dahil, yakalanma veya
tutuklanma nedenlerine  iligskin
bilgilendirilmelerini saglar.

Uye Devletler, en ge¢ suglamanin
esaslart mahkemeye sunuldugunda,
sanigin  istirakinin ~ mahiyeti
yaninda, su¢un mahiyeti ve hukuki
vasfina iligkin ayrintili bilgilerin
saglanmasini temin eder.

Uye  Devletler, yargilamanimn
adilliginin korunmasi icin
gerekli ise, bu madde uyarinca
verilen bilgilerdeki herhangi bir
degisiklik hakkinda stiphelilerin

veya saniklarin derhal
bilgilendirilmelerini saglar.
Madde 7

Dava malzemelerine erisim hakki

Uye Devletler, bir kisinin ceza
muhakemesinin ~ herhangi  bir
asamasinda  yakalanmasi  ve
tutuklanmast  halinde,  yetkili
makamlarin elindeki belirli bir
davaya iliskin, ulusal hukuka
gore yakalama veya tutuklamanin
hukuka uygunluguna etkili bir
sekilde itiraz icin esas olan
belgelerin  tutuklanan kisilerin
veya avukatlarimin  kullanimina
sunulmasini saglar.

Uye  Devletler, yargilamanmn
adilliginin korunmasi ve
savunmanin hazirlanmas:  igin,

yetkili makamlarin elinde bulunan
siphelinin veya sanigin lehinde
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Member States shall ensure that
suspects or accused persons
who are arrested or detained are
informed of the reasons for their
arrest or detention, including the
criminal act they are suspected or
accused of having committed.

Member States shall ensure that,
at the latest on submission of the
merits of the accusation to a court,
detailed information is provided
on the accusation, including the
nature and legal classification of
the criminal offence, as well as
the nature of participation by the
accused person.

Member States shall ensure that
suspects or accused persons are
informed promptly of any changes
in the information given in
accordance with this Article where
this is necessary to safeguard the
fairness of the proceedings.

Article 7

Right of access to the materials of the case

Where a person is arrested and
detained at any stage of the criminal
proceedings, Member States shall
ensure that documents related to
the specific case in the possession
of the competent authorities
which are essential to challenging
effectively, in accordance with
national law, the lawfulness of
the arrest or detention, are made
available to arrested persons or to
their lawyers.

Member States shall ensure that
access is granted at least to all
material evidence in the possession
of the competent authorities,
whether for or against suspects or
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veya aleyhindeki en azindan tiim
maddi delillere bu kisilerin veya
avukatlariin erisimini saglar.

2’nci  paragrafta atif yapilan

malzemelere erisim, 1’inci
paragrafa  halel getirmeksizin,
savunma haklarinin etkin

sekilde  kullanilmasina  olanak
verecek silire igerisinde ve en
gec suclamanin esaslart  hiikiim
icin  mahkemeye sunuldugunda
saglanir. Yetkili makamlarin eline
ilave maddi delil gegmesi halinde,
degerlendirilmesine imkan verecek
siire icerisinde bu delile erisim
saglanir.

2’nci ve 3’lincli paragraflara istisna
olarak, adil yargilanma hakkina
halel getirmemesi kosuluyla, belirli
malzemelere erisim, eger baska
bir kisinin hayatina veya temel
haklarina karst ciddi bir tehlike
olusturabilecekse veya erisimin
reddi, devam eden bir sorusturmaya
zarar verilebilecegi veya ceza
muhakemesinin baslatildigi  Uye
Devletin ulusal giivenliginin ciddi
bir sekilde zarar gorebilecegi haller
gibi, onemli bir kamu yararinin
korunmasi i¢in kesin  surette
gerekliyse bu erisim reddedilebilir.
Uye Devletler, bu paragraf
geregince  belirli  malzemelere
erisimin reddedilmesi igin, ulusal
hukuktaki usuller uyarinca bir adli
makam tarafindan karar alinmasini
ve bu kararin en azindan yargi
incelemesine tabi olmasini saglar.

Erisim, bu maddede atif yapildig
sekilde {icretsiz olarak saglanir.

accused persons, to those persons or
their lawyers in order to safeguard
the fairness of the proceedings and
to prepare the defence.

Without prejudice to paragraph
1, access to the materials referred
to in paragraph 2 shall be granted
in due time to allow the effective
exercise of the rights of the defence
and at the latest upon submission of
the merits of the accusation to the
judgment of a court. Where further
material evidence comes into
the possession of the competent
authorities, access shall be granted
to it in due time to allow for it to be
considered.

By way of derogation from
paragraphs 2 and 3, provided that
this does not prejudice the right
to a fair trial, access to certain
materials may be refused if such
access may lead to a serious threat
to the life or the fundamental rights
of another person or if such refusal
is strictly necessary to safeguard an
important public interest, such as in
cases where access could prejudice
an ongoing investigation or
seriously harm the national security
of the Member State in which the
criminal proceedings are instituted.
Member States shall ensure that,
in accordance with procedures in
national law, a decision to refuse
access to certain materials in
accordance with this paragraph is
taken by a judicial authority or is at
least subject to judicial review.

Access, as referred to in this Article,
shall be provided free of charge.
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Madde 8
Belgeleme ve kanun yollar:

Uye Devletler, siiphelilere veya
saniklara 3 1ld& 6’nc1 maddelere
uygun olarak bilgi saglandiginda,
bunun ilgili Uye Devletin
hukukunda  belirlenmis  kayit
usulleri kullanilarak kaydedilmis
olmasini saglar.

Uye Devletler, yetkili makamlarin
bu Direktif’e uygun olarak bilgi
saglama konusundaki olas1 ihmali
veya bilgi saglamayir reddetmesi
halinde stiphelilerin veya saniklarin
veya avukatlarinin ulusal hukuktaki
usuller uyarinca itiraz etme hakkina
sahip olmasini saglar.

Madde 9

Egitim
Uye Devletler, yargl
bagimsizligina ve Birlik sathinda
yarginin yapilanmasindaki
farkliliklara halel getirmeksizin,
ceza muhakemesinde yer alan
hakimlerin, savcilarin, polislerin
ve yargi ¢alisanlarinin egitiminden
sorumlu kisilerden bu Direktif’in
amaclarina uygun egitim
vermelerini talep eder.

Madde 10
Geriye gotiirmeme

Bu Direktifteki hi¢bir husus Sart,
AIHS, uluslararas1 hukukun diger
ilgili hiikiimleri veya herhangi
bir Uye Devletin daha iist
diizeyde koruma saglayan hukuku
kapsaminda saglanan haklar1 veya
usuli gilivenceleri sinirlandiracak
veya bunlardan sapacak sekilde
yorumlanmaz.
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Article 8
Verification and remedies

Member States shall ensure that
when information is provided to
suspects or accused persons in
accordance with Articles 3 to 6
this 1s noted using the recording
procedure specified in the law of
the Member State concerned.

Member States shall ensure that
suspects or accused persons or their
lawyers have the right to challenge,
in accordance with procedures
in national law, the possible
failure or refusal of the competent
authorities to provide information
in accordance with this Directive.

Article 9

Training
Without prejudice to judicial
independence and differences in
the organisation of the judiciary
across the Union, Member States
shall request those responsible for
the training of judges, prosecutors,
police and judicial staff involved
in criminal proceedings to provide
appropriate training with respect to
the objectives of this Directive.

Article 10
Non-regression

Nothing in this Directive shall be
construed as limiting or derogating
from any of the rights or procedural
safeguards that are ensured under
the Charter, the ECHR, other
relevant provisions of international
law or the law of any Member State
which provides a higher level of
protection.
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Madde 11
Aktarim

Uye Devletler, 2 Haziran 2014’¢
kadar bu  Direktif’e  uyum
saglamak i¢in gereken kanunlari,
yonetmelikleri ve idari kurallar
ylriirliige koyar.

Uye Devletler, bu onlemlerin
metnini Komisyon’a iletir.

Uye Devletler bu diizenlemeleri
kabul ettiklerinde, diizenlemelerde
bu Direktif’e bir atifta bulunurlar
veya resmi yaym durumunda
boyle bir atif beraberinde gelir. Bu
atifta bulunmanin yontemleri Uye
Devletler tarafindan belirlenir.

Madde 12
Rapor

Komisyon, 2 Haziran 2015 tarihine
kadar, Avrupa Parlamentosu’na
ve Konsey’e, Uye Devletlerin
bu Direktife uyum saglamak icin
gerekli onlemleri ne 6lclide aldiginm
degerlendiren ve gerekli oldugu
takdirde bir yasama teklifinin eslik
ettigi bir rapor sunar.

Madde 13

Yiirirlik
Bu Direktif, Avrupa Birligi Resmi
Gazetesi’nde yayimlanmasini takip
eden yirminci giinde yiriirliige
girer.

Madde 14
Muhataplar

Bu Direktif Antlagmalar uyarinca,
Uye Devletleri muhatap alir.

22 Mayis 2012  tarithinde
Strasburg’da diizenlenmistir.

Article 11
Transposition

Member States shall bring into
force the laws, regulations and
administrative provisions necessary
to comply with this Directive by 2
June 2014.

Member States shall transmit
the text of those measures to the
Commission.

When Member States adopt those
measures they shall contain a
reference to this Directive or be
accompanied by such a reference
on the occasion of their official
publication. The methods of
making such reference shall be laid
down by the Member States.

Article 12
Report

The Commission shall, by 2
June 2015, submit a report to the
European Parliament and to the
Council, assessing the extent to
which the Member States have
taken the necessary measures in
order to comply with this Directive,
accompanied, if necessary, by
legislative proposals.

Article 13
Entry into force
This Directive shall enter into force
on the twentieth day following that
of its publication in the Official
Journal of the European Union.

Article 14
Addressees

This Directive is addressed to the
Member States in accordance with
the Treaties.

Done at Strasbourg, 22 May 2012.

73



Ceza Muhakemesinde Bilgi Edinme Hakki

EKI
Haklar Belgesi Ornegi

Bu 6rnegin tek amaci, ulusal makamlara,
ulusal diizeyde Haklar Belgelerini
hazirlamalarinda  yardim  etmektir.
Uye Devletler bu 6rnegi kullanmaya
mecbur degildir. Uye Devletler, kendi
Haklar Belgelerini hazirlarken, ulusal
kurallartyla uyumlu olmasi ve daha fazla
yararli bilgi eklemek i¢in, bu Ornegi
degistirebilir. Uye Devletlerin Haklar
Belgesi, yakalama veya tutuklama
lizerine verilmelidir. Fakat bu durum,
Uye Devletlerin, siiphelilere veya
saniklara ceza muhakemesindeki diger
durumlarda yazili bilgi saglamasini
engellemez.

Yakalandiginizda veya tutuklandiginizda,
asagidaki haklara sahip olursunuz:

A. AVUKAT YARDIMI / ADLi
YARDIM SAGLANMASI

Avukatla gizli olarak konusma hakkina
sahipsiniz. Avukat polisten bagimsizdir.
Avukatla iletisime ge¢gmek i¢in yardima
thtiyaciniz ~ olursa, bunu polisten
isteyiniz, polis size yardim edecektir.
Belli durumlarda, yardim iicretsiz
olabilir. Daha fazla bilgi almak ig¢in
polise sorunuz.

B. SUCLAMA HAKKINDA BILGI

Neden yakalandiginiz1 veya
tutuklandiginizi  ve  ne  yapmis
oldugunuzdan siiphelenildigini veya ne
yapmakla suglandiginizi bilme hakkina
sahipsiniz.

C.SOZLU VE YAZILI CEVIRi

Polis veya diger yetkili makamlar
tarafindan konusulan dili konusmuyor
veya anlamiyorsaniz, licretsiz olarak bir
s0zlii ¢evirmenin yardim etmesi hakkina
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ANNEX 1
Indicative model Letter of Rights

The sole purpose of this model is to
assist national authorities in drawing up
their Letter of Rights at national level.
Member States are not bound to use
this model. When preparing their Letter
of Rights, Member States may amend
this model in order to align it with their
national rules and add further useful
information. The Member State’s Letter
of Rights must be given upon arrest
or detention. This however does not
prevent Member States from providing
suspects or accused persons with written
information in other situations during
criminal proceedings.

You are the following rights when you
are arrested or detained:

A. ASSISTANCE OF A LAWYER/
ENTITLEMENT TO LEGAL AID

You have the right to speak confidentially
to a lawyer. A lawyer is independent
from the police. Ask the police if you
need help to get in contact with a lawyer,
the police shall help you. In certain cases
the assistance may be free of charge. Ask
the police for more information.

B. INFORMATION ABOUT THE
ACCUSATION

You have the right to know why you
have been arrested or detained and what
you are suspected or accused of having
done.

C. INTERPRETATION AND
TRANSLATION

If you do not speak or understand the
language spoken by the police or other
competent authorities, you have the
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sahipsiniz. S6zIi cevirmen, avukatinizla
konusmaniza yardim edebilir ve bu
goriismenin igerigini gizli tutmalidir.
Hakim tarafindan, yakalanmaniza veya
g6z altinda tutulmaniza izin veren her
emir, her su¢lama veya iddianame ve her
hiikiim dahil, en azindan temel belgelerin
ilgili paragraflarinin  yazili  gevirisi
hakkina sahipsiniz. Baz1 kosullarda size
s0zlii ceviri veya 0zet saglanabilir.

D. SUSMA HAKKI

Polis veya diger yetkili makamlar
tarafindan sorgulanirken, iddia edilen
sucla ilgili sorular1 cevaplamak zorunda
degilsiniz. Avukatiniz, bu konuda karar
vermenize yardim edebilir.

E. BELGELERE ERiSIM

Yakalandigimiz  ve  tutuklandiginiz
zaman, siz (veya avukatiniz) yakalamaya
veya tutuklamaya itiraz etmek igin
ihtiyaciniz olan temel belgelere erisim
hakkina sahipsiniz. Davaniz mahkemeye
giderse, siz (veya avukatiniz) sizin
lehinize veya aleyhinize olan somut
delillere erisim hakkina sahipsiniz.

F. YAKALANMANIZ

VEYA TUTUKLANMANIZ
HAKKINDA BASKA

BIRISINI BILGILENDIRME /
KONSOLOSLUGUNUZU VEYA
ELCILIGINiZi BILGILENDIRME
Yakalandiginizda veya tutuklandiginizda,
aile liyesi veya isveren gibi birinin,
tutuklanmaniza iliskin olarak
bilgilendirilmesini isteyip istemediginizi
polise sdylemelisiniz. Belli durumlarda,
tutuklanmanizdan  bagka bir  kisiyi
bilgilendirme hakki  gec¢ici  olarak
kisitlanabilir. Boyle durumlarda, polis
sizi konuyla ilgili bilgilendirecektir.

tutuklanmanizdan
makaminizin veya

Yabanciysaniz,
konsolosluk

right to be assisted by an interpreter,
free of charge. The interpreter may help
you to talk to your lawyer and must
keep the content of that communication
confidential. You have the right to
translationofatleasttherelevantpassages
of essential documents, including any
order by a judge allowing your arrest or
keeping you in custody, any charge or
indictment and any judgment. You may
in some circumstances be provided with
an oral translation or summary.

D. RIGHT TO REMAIN SILENT

While questioned by the police or other
competent authorities, you do not have
to answer questions about the alleged
offence. Your lawyer can help you to
decide on that.

E. ACCESS TO DOCUMENTS

When you are arrested and detained,
you (or your lawyer) have the right to
access essential documents you need to
challenge the arrest or detention. If your
case goes to court, you (or your lawyer)
have the right to access the material
evidence for or against you.

F. INFORMING SOMEONE

ELSE ABOUT YOUR ARREST OR
DETENTION/INFORMING YOUR
CONSULATE OR EMBASSY

When you are arrested or detained,
you should tell the police if you want
someone to be informed of your
detention, for example a family member
or your employer. In certain cases the
right to inform another person of your
detention may be temporarily restricted.
In such cases the police will inform you
of this.

Ifyou are a foreigner, tell the police if you
want your consular authority or embassy
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elciliginizin bilgilendirilmesini isteyip
istemediginizi polise belirtin. Ayrica
polise, konsolosluk  makaminizdan
veya elciliginizden bir yetkiliyle temasa
gecmek isteyip istemediginizi belirtin.

G. ACIL TIBBi YARDIM
Yakalandiginizda veya tutuklandiginizda
acil tibbi yardim hakkina sahipsiniz.

Boyle bir yardima ihtiyaciniz varsa
liitfen polise bildirin.

H. OZGURLUKTEN YOKSUN

BIRAKMA SURESI
Yakalanmanizdan  sonra, azami....
[uygun saat/giin  sayis1  belirtiniz]

ozgirliigiinlizdenyoksunbirakilabilirsiniz
veya tutuklanabilirsiniz. Bu siirenin
sonunda, ya serbest birakilmalisiniz ya
da daha uzun siire tutuklu kalmaniza
iliskin karar verecek bir hakim tarafindan
dinlenmelisiniz. ~Avukatinizdan veya
hakimden, yakalanmaniza itiraz etme,
tutuklanmanizin =~ gézden  gecirilmesi
veya sartli tahliye talep etme imkanlarina
iliskin bilgi isteyiniz.
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to be informed of your detention. Please
also tell the police if you want to contact
an official of your consular authority or
embassy.

G. URGENT MEDICAL ASSISTANCE

When you are arrested or detained,
you have the right to urgent medical
assistance. Please let the police know if
you are in need of such assistance.

H. PERIOD OF DEPRIVATION OF
LIBERTY

After your arrest you may be deprived
of liberty or detained for a maximum
period of ... [fill in applicable number
of hours/days]. At the end of that period
you must either be released or be heard
by a judge who will decide on your
further detention. Ask your lawyer or
the judge for information about the
possibility to challenge your arrest,
to review the detention or to ask for
provisional release.



Ceza Muhakemesinde Bilgi Edinme Hakki

EK 11

Avrupa Tutuklama Miizekkeresi’ne
dayanilarak yakalanan Kisiler icin
Haklar Belgesi ornegi

Bu 6rnegin tek amaci, ulusal makamlara,
ulusal diizeyde Haklar Belgelerini
hazirlamalarinda  yardim  etmektir.
Uye Devletler bu &rnegi kullanmaya
mecbur degildir. Uye Devletler, kendi
Haklar Belgelerini hazirlarken, ulusal
kurallariyla uyumlu olmasi ve daha fazla
yararli bilgi eklemek i¢in, bu Ornegi
degistirebilir.

Miizekkeresi’ne
Asagidaki

Avrupa  Tutuklama
dayanilarak yakalandiniz.
haklara sahipsiniz:

A. AVRUPATUTUKLAMA
MUZEKKERESI HAKKINDA BILGi

Hangi Avrupa Tutuklama Miizekkeresi
icerigine dayanilarak yakalandiginiza
dair bilgilendirilme hakkina sahipsiniz.

B. AVUKAT YARDIMI

Avukatla gizli olarak konusma hakkina
sahipsiniz. Avukat polisten bagimsizdir.
Avukatla iletisime gecmek i¢in yardima
ihtiyaciniz olursa bunu polisten isteyiniz,
polis size yardim edecektir. Belli
durumlarda, yardim iicretsiz olabilir. Daha
fazla bilgi almak i¢in polise sorunuz.

C.SOZLU VE YAZILI CEVIRI

Polis veya diger yetkili makamlar
tarafindan konusulan dili konusmuyor
veya anlamiyorsaniz, iicretsiz olarak bir
sOzlii ¢evirmenin yardim etmesi hakkina
sahipsiniz. S6zIi cevirmen, avukatinizla
konusmaniza yardim edebilir ve bu
gorlismenin igerigini gizli tutmalidir.
Avrupa Tutuklama Miizekkeresi’'nin
anladiginiz bir dilde cevirisi hakkina
sahipsiniz.

ANNEX II

Indicative model Letter of Rights for
persons arrested on the basis of a
European Arrest Warrant

The sole purpose of this model is to
assist national authorities in drawing up
their Letter of Rights at national level.
Member States are not bound to use
this model. When preparing their Letter
of Rights, Member States may amend
this model in order to align it with their
national rules and add further useful
information.

You have been arrested on the basis of a
European Arrest Warrant. You have the
following rights:

A. INFORMATION ABOUT THE
EUROPEAN ARREST WARRANT

You have the right to be informed about
the content of the FEuropean Arrest
Warrant on the basis of which you have
been arrested.

B. ASSISTANCE OF A LAWYER

You have the right to speak confidentially
to a lawyer. A lawyer is independent
from the police. Ask the police if you
need help to get in contact with a lawyer,
the police shall help you. In certain cases
the assistance may be free of charge. Ask
the police for more information.

C. INTERPRETATION AND
TRANSLATION

If you do not speak or understand the
language spoken by the police or other
competent authorities, you have the
right to be assisted by an interpreter,
free of charge. The interpreter may help
you to talk to your lawyer and must
keep the content of that communication
confidential. You have the right to
a translation of the European Arrest
Warrant in a language you understand.
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Bazi kosullarda size sozli ¢eviri veya
0zet saglanabilir.

D. RIZA OLASILIGI

Sizi arayan Devlete teslim
edilmeye riza gosterebilirsiniz veya
gostermeyebilirsiniz.  Sizin  rizaniz

islemleri hizlandiracaktir. (Baz1 Uye
Devletler icin olas1 ekleme: Sonraki
bir asamada bu karar1 degistirmek, zor
veya hatta imkansiz olabilir.) Daha fazla
bilgi icin makamlara veya avukatiniza
sorunuz.

E. DURUSMA

Tesliminize riza gostermezseniz bir adli
makam tarafindan dinlenilme hakkina
sahipsiniz.

Avrupa Konseyi adina Bagkan
For the Council The President

N. WAMMEN
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You may in some circumstances be
provided with an oral translation or
summary.

D. POSSIBILITY TO CONSENT

You may consent or not consent to
being surrendered to the State seeking
you. Your consent would speed up
the proceedings. [Possible addition
of certain Member States: It may be
difficult or even impossible to change
this decision at a later stage.] Ask the
authorities or your lawyer for more
information.

E. HEARING
If you do not consent to your surrender,

you have the right to be heard by a
judicial authority.

Avrupa Parlamentosu adina Baskan
For the European Parliament The President

M. SCHULZ
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IV. CEZA MUHAKEMESINDE AVUKATA ERiSiM, OZGURLUGUNDEN
YOKSUN BIRAKILDIGINA DAIR UCUNCU KiSiLERI
BILGILENDIRME, UCUNCU KIiSiLER VE KONSOLOSLUK
YETKILILERI iLE ILETiSIM KURMA HAKKI

« Genel Olarak

Avrupa Birligi Temel Haklar Sart1’nin 48’inci maddesi ve Insan Haklar1 ve Temel
Ozgiirliiklerinin Korunmasina Iliskin Avrupa Sozlesmesi’nin altinct maddesi, adil
yargilanma hakkini ve bu hakki olusturan temel unsurlar1 diizenlemektedir. Avukata
erisim hakki da adil yargilanma hakkinin temel unsurlarindan biridir. Bu nedenle
basta s6z konusu Sozlesme ve Sart olmak tizere uluslararasi bir¢ok hukuki belgede
bu hakkin 6nemi vurgulanmis ve bu hak giivence altina alinmistir. Bu kapsamda 2
Agustos 1991 tarihinde Uluslararasi Avukatlar Birligi Genel Kurulu tarafindan kabul
edilen Uluslararas1 Avukatlar Birligi Morelia Sarti' da; mahkemeler ile herhangi bir
uyusmazligi ¢ozmekle gorevli her tiirlii makam veya kurum nezdinde, tam bagimsiz
bir avukata danisma, avukat tarafindan savunulma ve ondan yardim almay1 savunma
hakkinin vazgecilmez bir unsuru olarak vurgulamaistir.

Bir kisinin ne zaman avukata erisim hakki olduguna ya da avukatin adli
islemlerdeki roliine iliskin diizenlemeler AB Ulkeleri arasinda farklilik
gostermektedir’. Bu hakkin Birlik icerisinde farkli uygulanmasi ceza muhakemesi
siirecine ve adli igbirligine zarar verebilmektedir. Bu nedenle Birlik, avukata erisim
hakkina iliskin asgari standartlarin olusturulmasi amaciyla Ceza Muhakemesinde ve
Avrupa Tutuklama Miizekkeresi Siirecinde Avukata Erisim Hakk1 ve Ozgiirliigiinden
Yoksun Birakildigina Dair Ugiincii Kisiyi Bilgilendirme ve Ozgiirliigiinden Yoksun
Birakildiginda Ucgiincii Kisilerle ve Konsolosluk Yetkilileri ile Iletisim Kurma
Hakkina iliskin 22 Ekim 2013 tarihli ve 2013/48/EU say1li Avrupa Parlamentosu ve
Konseyi Direktifi’ni kabul etmistir.

Bu Direktif ceza muhakemesinde yer alan siipheli veya saniklar ile 2002/584/
JHA sayili Cer¢eve Karar (Avrupa tutuklama miizekkeresi islemleri) kapsamindaki
islemlere tabi olan kisilerin;

v' avukata erisim hakki,

v ozgirliigiinden yoksun birakildigina dair tiglincii bir kisiyi bilgilendirme
hakk1 ve

v’ ozgirliginden yoksun birakildiginda tiglincti kisilerle ve konsolosluk
yetkilileri ile iletisim kurma hakkina iligkin asgari kurallar1 diizenlemektedir.

Direktif, ceza muhakemesindeki siiphelilerin veya saniklarin bir Uye Devletin
yetkili makamlarinca, resmi bildiri ile veya baska bir sekilde bir sug islediklerine
dair siipheli olduklar1 veya suglandiklarindan haberdar edildikleri andan itibaren ve
ozgiirliigiinden yoksun birakilip birakilmadiklarina bakilmaksizin uygulanir.

1 http://www.uianet.org/en/documentation/resolutions#, (Erisim tarihi: Aralik 2016).
2 http://ec.europa.eu/justice/criminal/criminal-rights/lawyer/index_en.html, (Erisim tarihi: Aralik
2016).
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Direktif, iskence ve insanlik disi ve asagilayict muamele yasagi, o6zgiirliik
ve giivenlik hakki, 6zel hayata ve aile hayatina saygi, kisi dokunulmazhigi hakki,
cocuk haklari, engelli kisilerin toplumla biitiinlesmesi, etkin basvuru hakk: ve adil
yargilanma hakki, masumiyet karinesi ve savunma haklar1 dahil olmak iizere, AB
Temel Haklar Sarti’nin kabul ettigi temel haklar1 ve ilkeleri korur.

Direktif 6zellikle agagida belirtilen hususlar1 giivence altina almaktadir®:

v" Polis sorgusunun ilk agsamasindan itibaren ve ceza muhakemesi siiresince
avukata erigim hakki;

v’ Siiphelinin avukat ile yeterli dl¢iide gizli goriisme yapma hakki;
v’ Avukatin sorgulama sirasinda aktif rol oynamas;

v' Avrupa tutuklama miizekkeresi uygulanacak kisilere hem yakalanmanin
gerceklestigi hem de miizekkerenin ¢ikarildigi iilkede adli yardim;

v' Birsiipheliyakalandiginda, biryakinininyakalamahakkindabilgilendirilmesi
ve siiphelinin ailesi ile iletisime ge¢cmesi;

v" Yurtdisindaki siiphelilerin veya saniklarin kendi iilkelerinin konsolosluk
yetkilileri ile iletisime gegmesi ve ziyaret edilmeleri.

Bu Direktifin Uye Devletlerin i¢ hukukuna aktarilmasi i¢in verilen siire 27 Kasim
2016 tarihinde dolmustur.

3 http://ec.europa.eu/justice/criminal/criminal-rights/lawyer/index_en.html, (Erisim tarihi: Aralik
2016).
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AVRUPA PARLAMENTOSU VE
AVRUPA KONSEYININ

22 Ekim 2013 Tarihli ve 2013/48/EU
Sayih

Ceza Muhakemesinde ve Avrupa
Tutuklama Miizekkeresi Siirecinde
Avukata Erisim Hakki ve
Ozgiirliigiinden Yoksun Birakildigina
Dair Uciincii Kisiyi Bilgilendirme

ve Ozgiirliigiinden Yoksun
Birakildiginda Uciincii Kisilerle ve
Konsolosluk Yetkilileri ile Iletisim
Kurma Hakkina iliskin Direktifi

AVRUPA  PARLAMENTOSU  VE
AVRUPA BIRLIGI KONSEY],

Avrupa Birligi’nin Isleyisi Hakkinda
Antlagma’y1 ve ozellikle bu
Antlasma’nin 82(2)’nci maddesinin (b)
bendini géz oniinde tutarak,

Avrupa Komisyonunun oOnerisini goz
Oniinde tutarak,

Yasama tasarrufu taslagi, ulusal

parlamentolara iletildikten sonra,

Avrupa Ekonomik ve Sosyal Komitesinin
goriisiinli goz oniinde tutarak’,

Bolgeler Komitesine danistiktan sonra,

Olagan yasama usulii uyarinca hareket
ederek?,

Asagidaki  gerekgelerle
DIREKTIFI KABUL ETMISTIR:

(1) Avrupa Birligi Temel Haklar
Sarti’nin (Sart) 47°nci maddesi
ve Insan Haklar1 ve Temel

ISBU

10J C43,15.2.2012,s. 51.

2 Avrupa Parlamentosunun 10 Ekim 2013
Tarihli Pozisyon Belgesi (Resmi Gazetede heniiz
yayimlanmamus) ve 7 Ekim 2013 Tarihli Konsey
Karar1.
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DIRECTIVE 2013/48/EU OF THE
EUROPEAN PARLIAMENT AND
OF THE COUNCIL

of 22 October 2013

on the right of access to a lawyer
in criminal proceedings and

in European arrest warrant
proceedings, and on the right

to have a third party informed
upon deprivation of liberty and to
communicate with third persons
and with consular authorities while
deprived of liberty

THE EUROPEAN PARLIAMENT
AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the
Functioning of the European Union, and
in particular point (b) of Article 82(2)
there of,

Having regard to the proposal from the
European Commission,

After transmission of the draft legislative
act to the national parliaments,

Having regard to the opinion of
the European Economic and Social
Committee',

After consulting the Committee of the
Regions,

Acting in accordance with the ordinary
legislative procedure?,

Whereas:

(1) Article 47 of the Charter of
Fundamental Rights of the
European Union (the Charter),

10J C43,15.2.2012, p. 51.

2 Position of the European Parliament of 10
September 2013 (not yet published in the Official
Journal) and decision of the Council of 7
October 2013.
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)

3)

4

Ozgiirliiklerinin ~ Korunmasina
Iliskin Avrupa Sozlesmesi’nin
(AIHS) 6°’nc1 maddesi, Medeni ve
Siyasi Haklara iliskin Uluslararasi
So6zlesme’nin (MSHUS) 14’{incii
maddesi, adil yargilanma hakkini
koruma altia alir. Sart’in 48’inci
maddesinin  ikinci  paragrafi,
savunma  haklarmma  saygiy1
giivence altina almaktadir.

Avrupa Birligi, bir 06zgirliik,
giivenlik  ve  adalet alam
gelistirmeyi  ve  siirdiirmeyi
kendisine hedef olarak
belirlemistir. Yargt kararlarinin
ve adli makamlarin  diger
kararlarinin  karsiliklt taninmasi
ilkesi, 15-16 Ekim 1999
tarihlerinde diizenlenen Tampere
Zirvesi  Sonuglarina ve bu
Sonuglarin  6zellikle  33’{incii
bendine gore, Birlik dahilindeki
hem hukuki hem de cezai
konularda adli is birliginin temel

tas1 olmalidir, zira; karsilikli
tanimanin  giliclendirilmesi  ve
mevzuatin  gerektigi  bigcimde
yakinlastirilmasi, yetkili

makamlar arasindaki is birligini
ve bireysel haklarin yargisal
korunmasin kolaylastirir.

Avrupa  Birligi’nin  Isleyisi
Hakkinda Antlasma’nin (ABIHA)
82’nci maddesinin birinci
paragrafi  uyarinca, “Avrupa

Birligi’'nde cezai konularda adli
1 birliginin saglanmasi, hikiim
ve yarglt kararlarmin karsilikli
taninmasi ilkesine dayanir...”

konulardaki  kararlarin

taninmast  ilkesinin
uygulanmasi, Uye Devletlerin
birbirlerinin ceza adaleti
sistemlerine giivenmelerini  6n
kosul olarak gerektirmektedir.
Karsilikli  tanimanin  kapsami,

Cezai
karsilikl1

(2)

3)

(4)

Article 6 of the European
Convention for the Protection of
Human Rights and Fundamental
Freedoms (the ECHR) and Article
14 of the International Covenant
on Civil and Political Rights (the
ICCPR) enshrine the right to a fair
trial. Article 48(2) of the Charter
guarantees respect for the rights
of the defence.

The Union has set itself the
objective of maintaining and
developing an area of freedom,
security and justice. According to
the Presidency conclusions of the
European Council in Tampere of
15 and 16 October 1999, and in
particular point (33) thereof, the
principle of mutual recognition
of judgments and other decisions
of judicial authorities should
become the cornerstone of judicial
cooperation in civil and criminal
matters within the Union because
enhanced mutual recognition
and the necessary approximation
of legislation would facilitate
cooperation between competent
authorities and the judicial
protection of individual rights.

Pursuant to Article 82(1) of the
Treaty on the Functioning of
the European Union (TFEU),
‘judicial cooperation in criminal
matters in the Union shall be
based on the principle of mutual
recognition of judgments and
judicial decisions... .

The implementation of the
principle of mutual recognition
of decisions in criminal matters
presupposes that Member States
trust in each other’s criminal
justice systems. The extent of
the mutual recognition is very
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)

(6)

(7

84

bliyiik oOl¢iide siiphelilerin veya
saniklarin ~ haklarmi  koruma
mekanizmalarimi  ve  karsilikl
tanima ilkesinin uygulanmasini
kolaylastirmak i¢in gerekli olan
ortak asgari standartlar1 igeren
cok sayida parametreye baghdir.

Uye Devletler AIHS’ye ve
MSHUS’ye taraf olsalar da,
edinilen tecriibeler, bu durumun
tek basma diger Uye Devletlerin
ceza adalet sistemlerinde her
zaman yeterli diizeyde giiven
saglamadigini géstermistir.

Cezai  konulardaki kararlarin
karsilikl1 taninmasi ancak, hem
adli makamlarin hem de ceza
muhakemesi  siirecinde  yer
alan tiim aktorlerin, diger Uye
Devletlerin adli makamlarinin
kararlarini, kendi iilkelerinin adli
makamlarinin kararlariyla esdeger
saydiklar gliven ruhu i¢inde etkili
bi¢cimde isleyebilir; bu da, yalniz
diger iiye devletlerin kurallarinin
yeterliliklerine giivenmeyi degil,
aynt zamanda bu kurallarin
dogru bi¢imde uygulandigina
glivenmeyi de gerektirir. Karsilikli
giiveni  gliclendirmek Sart’tan,
AIHS’den ve MSHUS den dogan
usuli haklarin ve gilivencelerin
korunmasina iliskin  ayrintili
kurallarin bulunmasini gerektirir.
Ayni zamanda, bu Direktif ve
diger tedbirler araciligiyla, Sart’ta
ve AIHS’de belirlenen asgari
standartlarin Birlik i¢inde daha da
gelistirilmesi gerekir.

ABA’nin  82’nci  maddesinin
ikinci paragrafinda, hiikiimlerin
ve yargi kararlarimin karsilikl
taninmasinin ve siir 6tesi boyuta
sahip cezai konularda polis ve
adli is birliginin kolaylastirilmasi

)

(6)

(7)

much dependent on a number
of parameters, which include
mechanisms for safeguarding
the rights of suspects or accused
persons and common minimum
standards necessary to facilitate
the application of the principle of
mutual recognition.

Although the Member States are
party to the ECHR and to the
ICCPR, experience has shown
that that alone does not always
provide a sufficient degree of trust
in the criminal justice systems of
other Member States.

Mutual recognition of decisions
in criminal matters can operate
effectively only inaspiritoftrustin
which not only judicial authorities,
but all actors in the criminal
process consider decisions of
the judicial authorities of other
Member States as equivalent
to their own, implying not only
trust in the adequacy of other
Member States’ rules, but also
trust that those rules are correctly
applied. Strengthening mutual
trust requires detailed rules on
the protection of the procedural
rights and guarantees arising
from the Charter, the ECHR and
the ICCPR. It also requires, by
means of this Directive and by
means of other measures, further
development within the Union of
the minimum standards set out
in the Charter and in the ECHR.

Article 82(2) TFEU provides for
the establishment of minimum
rules applicable in the Member
States so as to facilitate mutual
recognition of judgments and
judicial decisions and police and
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(®)

©)

icin liye devletlerde uygulanabilir
asgari  kurallarin  belirlenmesi
ongoriilmektedir. Bu  madde,
“ceza usuliinde bireylerin
haklari”n1, asgari  kurallarin
olusturulabilecegi alanlardan biri
seklinde ifade eder.

Ortak asgari kurallar, tim
tiye devletlerin ceza adalet
sistemlerine gliveni artirmali,
bunun sonucunda da, karsilikli
giiven ortaminda daha etkili adli 1s
birligine ve Birlik i¢inde bir temel
haklar kiiltiirtintin gelistirilmesine

yol agmalidir. Bu tiirden ortak

asgari  kurallar, vatandaglarin
Uye Devletlerin topraklarinda
serbest dolasiminin  Ontindeki

engelleri de kaldirmalidir. Bu
tirden ortak asgari kurallar,
ceza muhakemesindeki avukata

erisim  hakki, 6zgirliigiinden
yoksun birakildigina dair
ticlincli  kisiyi  bilgilendirme

hakki ve ozgiirliglinden yoksun
birakildiginda tigiincii kisilerle ve
konsolosluk yetkilileri ile iletisim
kurma hakkina iligkin olarak
olusturulmalidir.

30 Kasim 2009 tarihinde, Konsey,
ceza muhakemesinde siipheli veya
saniklarin usule iligkin haklarini
giiclendirmeye  yonelik Yol
Haritasi® hakkinda bir Ilke Karar1
(“Yol Haritast”) kabul etmistir.
Yol Haritasi, kademeli yaklagimla,
yazili ve s0zli ceviri hakkina
(tedbir A), haklara ve suglamalara
iliskin  bilgi edinme hakkina
(tedbir B), hukuki danigsmanlik
ve adli yardim hakkina (tedbir C),
akraba, isveren ve konsolosluk
yetkilileriyle iletisim hakkina
(tedbir D) ve dezavantajh

3 0J C295,4.12.2009, s. 1.

(8)

)

judicial cooperation in criminal
matters having a cross-border
dimension. That Article refers
to ‘the rights of individuals in
criminal procedure’ as one of the
areas in which minimum rules
may be established.

Common minimum rules should
lead to increased confidence
in the criminal justice systems
of all Member States, which,
in turn, should lead to more
efficient judicial cooperation in
a climate of mutual trust and to
the promotion of a fundamental
rights culture in the Union. Such
common minimum rules should
also remove obstacles to the free
movement of citizens throughout
the territory of the Member States.
Such common minimum rules
should be established in relation
to the right of access to a lawyer
in criminal proceedings, the right
to have a third party informed
upon deprivation of liberty and
the right to communicate with
third persons and with consular
authorities while deprived of
liberty.

On 30 November 2009, the
Council adopted a Resolution
on a Roadmap for strengthening
the procedural rights of suspected
or accused persons in criminal
proceedings (‘the Roadmap’)’.
Taking a step- by-step approach,
the Roadmap calls for the
adoption of measures regarding
the right to translation and
interpretation (measure A), the
right to information on rights and
information about the charges
(measure B), the right to legal
advice and legal aid (measure

3 0J C295,4.12.2009, p. 1.
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(10)

(11)

siipheli veya saniklara yonelik
ozel teminatlara (tedbir E)
iliskin tedbirlerin kabul edilmesi
yoniinde c¢agrida bulunmaktadir.
Yol Haritasi, haklarin sirasinin
yalnizca yol gosterici nitelikte
oldugunu vurgular ve bu nedenle,
onceliklere uygun olarak
degistirilebilecegine isaret eder.
Yol Haritasi, bir biitiin olarak
uygulanmak {iizere tasarlanmistir;

yalnizca tim boliimleri
uygulandiginda faydalar1 tam
olarak anlagilir.

11 Aralilk 2009 tarithinde

Avrupa Konseyi, Yol Haritasi’n1
memnuniyetle  karsilamis  ve
onu “Stockholm Programi —
Vatandaglara hizmet eden ve
onlar1 koruyan acik ve gilivenli
Avrupa*’nin bir parcasi yapmistir
(2.4’inct  bent). Bu alanda
daha 1yi bir is birligini tesvik
etmek i¢in Avrupa Konseyi,
Komisyonu siipheli ve saniklarin
asgari usuli haklarmin diger
unsurlarini incelemeye ve 6rnegin
masumiyet karinesi gibi diger
konularin ele alinmasiin gerekip
gerekmedigini  degerlendirmeye
davet ederek Yol Haritasi’nin
sinirlayict  olmama  niteliginin
altin1 ¢izmistir.

Bu Yol Haritas1 uyarinca, bugiine
kadar Ceza Muhakemesinde Sozli
ve Yazili Ceviri Hakkina iliskin
20 Ekim 2010 tarihli ve 2010/64/
EU sayilt Avrupa Parlamentosu
ve Konseyi Direktifi® ve Ceza
Muhakemesinde Bilgi Edinme
Hakkina iliskin 22 Mayis 2012
tarthli ve 2012/13/EU sayil
Avrupa Parlamentosu ve Konseyi

40J C115,4.5.2010,s. 1.
50J L 280, 26.10.2010, s. 1.
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(10)

(11)

C), the right to communicate
with relatives, employers and
consular authorities (measure

D), and special safeguards for
suspects or accused persons
who are vulnerable (measure E).
The Roadmap emphasises that
the order of the rights is only
indicative and thus implies that
it may be changed in accordance
with priorities. The Roadmap is
designed to operate as a whole;
only when all its components are
implemented will its benefits be
felt in full.

On 11 December 2009, the
European Council welcomed the
Roadmap and made it part of the
Stockholm programme — An
open and secure Europe serving
and protecting citizens* (point2.4).
The European Council underlined
the non-exhaustive character of
the Roadmap, by inviting the
Commission to examine further
elements of minimum procedural
rights for suspects and accused
persons, and to assess whether
other issues, for instance the
presumption of innocence, need to
be addressed, in order to promote
better cooperation in that area.

Two measures have been adopted
pursuant to the Roadmap to
date, namely Directive 2010/64/
EU of the European Parliament
and of the Council of 20
October 2010 on the right to
interpretation and  translation
in criminal proceedings’® and
Directive 2012/13/EU of the
European Parliament and of the
Council of 22 May 2012 on the

4 0J C115,4.5.2010, p. 1.

5 0OJ L 280, 26.10.2010, p. 1.
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(12)

(13)

Direktifi® olmak tizere baslica iki
tedbir kabul edilmistir.

Bu Direktif, Uye Devletler
arasindaki  Avrupa  Tutuklama
Miizekkeresi ve Teslim Usullerine
Dair 13 Haziran 2002 tarihli ve
2002/584/JHA  sayili  Konsey
Cergeve Karar1’ (Avrupa
tutuklama miizekkeresi siireci)
uyarinca, ceza muhakemesinde
ve Avrupa tutuklama
miizekkeresinin  uygulanmasina
iliskin islemlerde avukata
erisim  hakki,  Ozgiirliiglinden
yoksun birakildigina dair
tciinci  kisiyi  Dbilgilendirme
hakki ve Ozgirliigiinden yoksun
birakildiginda tgiincii kisilerle ve
konsolosluk yetkilileri ile iletisim
kurma hakkna iliskin asgari
kurallart belirler. Boylece, ictihat
hukukunda, siiregelen bir sekilde
avukata erisim hakkina iliskin
standartlar belirleyen Avrupa Insan
Haklar1 Mahkemesi tarafindan
aciklanan sekliyle, AIHS™nin 3,
5, 6 ve 8’inci maddelerini temel
alarak, Sart’in, Ozellikle 4, 6,
7, 47 ve 48’inci maddelerinin
uygulanmasmi tesvik eder. Bu
ictihat, diger hususlarla birlikte,
islemlerin adil bir sekilde ele
alinmasinin slipheli veya sanigin
ozellikle adli destege iliskin tiim
hizmetlerden yararlanabilmesini
gerektirdigini Ongorur. Bu
anlamda, siipheli veya saniklarin
avukatlar1 sinirlama  olmaksizin
savunmaya iligkin temel hususlari
giivence altina alabilmelidir.

Adil yargilanma hakkinin
giivence altina alimast i¢in AIHS
kapsammda  diizenlenen Uye
Devletlerin ylkiimliliiklerine

6 OJ L 142,1.6.2012,s. 1.
7 OJ L 190, 18.7.2002, s. 1.

(12)

(13)

right to information in criminal
proceedings®.

This  Directive lays down
minimum rules concerning the
right of access to a lawyer in
criminal proceedings and in
proceedings for the execution of a
European arrest warrant pursuant
to Council Framework Decision
2002/584/JHA of 13 June 2002 on
the European arrest warrant and
the surrender procedures between
Member States’ (European arrest
warrant proceedings) and the right
to have a third party informed
upon deprivation of liberty and to
communicate with third persons
and with consular authorities
while deprived of liberty. In doing
so, it promotes the application of
the Charter, in particular Articles
4, 6, 7, 47 and 48 thereof, by
building upon Articles 3, 5, 6
and 8 ECHR, as interpreted by
the European Court of Human
Rights, which, in its case-law, on
an ongoing basis, sets standards
on the right of access to a lawyer.
That case-law provides, inter alia,
that the fairness of proceedings
requires that a suspect or accused
person be able to obtain the whole
range of services specifically
associated with legal assistance.
In that regard, the lawyers of
suspects or accused persons
should be able to secure without
restriction, the  fundamental
aspects of the defence.

Withoutprejudice to the obligations
of Member States under the ECHR
to ensure the right to a fair trial,
proceedings in relation to minor

6 OJ L 142, 1.6.2012, p. 1.

7 OJ L 190, 18.7.2002, p. 1.
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(14)

(15)

(16)

88

halel getirmeksizin, cezaevinde
islenen hafif suclara iliskin
islemler ve askeri baglamda
islenen suglara iliskin olarak bir
komutan tarafindan ylriitiilen
islemler, bu Direktif’in amaclari
dogrultusunda ceza muhakemesi
olarak degerlendirilmemelidir.

Bu Direktif, siiphelilerin veya
saniklarin avukata erisim hakkina
iligkin derhal bilgilendirilmesini
ve yakalanan veya tutuklanan
stiphelilerin ~ veya  samiklarin
avukata erisim hakkina dair bilgi
iceren yazili Haklar Belgesinin

derhal  sunulmasini  Ongdren
2012/13/EU  Sayili  Direktif
hiikiimleri ~ dikkate  alinarak
uygulanmalidir.

Bu Direktif kapsaminda ‘avukat’
sOzclgii, ulusal hukuk uyarinca,
stiphelilere veya saniklara, yetkili
bir makamin verdigi onay ile
hukuki danigmanlik ve adli destek
saglamak icin gerekli nitelik ve
yetkiye sahip bir kisi anlamina
gelir.

Bazi {iye devletlerde, cezai
konularda yargi yetkisine sahip
mahkeme disinda bir makam,
nispeten hafif suclarla ilgili
ozgiirliigiinden yoksun birakma
disinda kalan yaptirimlari
uygulama yetkisine sahiptir. Bu
durum, Ornegin, biiyiikk oranda
islenen ve trafik kontroliini
takiben tespit edilecek trafik
suclariyla ilgili olabilir. Bdyle
durumlarda, yetkili makamdan bu
Direktif kapsaminda biitiin haklari
saglamasimi talep etmek makul
olmaz. Uye Devlet hukuku boyle

(14)

(15)

(16)

offending which take place within
aprison and proceedings in relation
to offences committed in a military
context which are dealt with by
a commanding officer should
not be considered to be criminal
proceedings for the purposes of
this Directive.

This  Directive  should be
implemented taking into account
the provisions of Directive
2012/13/EU,  which  provide
that suspects or accused persons
are provided promptly with
information ~ concerning  the
right of access to a lawyer, and
that suspects or accused persons
who are arrested or detained are
provided promptly with a written
Letter of Rights containing
information about the right of
access to a lawyer.

The term ‘lawyer’ in this Directive
refers to any person who, in
accordance with national law, is
qualified and entitled, including
by means of accreditation by an
authorised body, to provide legal
advice and assistance to suspects
or accused persons.

In some Member States an
authority other than a court
having jurisdiction in criminal
matters has competence for
imposing sanctions other than
deprivation of liberty in relation
to relatively minor offences. That
may be the case, for example, in
relation to traffic offences which
are committed on a large scale
and which might be established
following a traffic control. In
such situations, it would be
unreasonable to require that the
competent authorities ensure all
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(17)

(18)

(19)

bir makam tarafindan hafif suglara
iligkin yaptirnrm uygulanmasini
ongordiigiinde ve itiraz etme
hakki ya da dava icin cezai
konularda yargi yetkisine sahip
bir mahkemeye baska bir sekilde
basvurma imkani bulundugunda,
bu Direktif yalnizca boyle bir
itiraz veya basvuruya bakan
mahkeme huzurundaki islemlere
uygulanmalidir.

Bazi1 Uye Devletlerde belirli hafif
suclar, ozellikle de hafif trafik
suclari, genel mahiyetteki yerel
diizenlemelere iliskin hafif suglar
vekamudiizenine karsihafifsuclar
suc olarak degerlendirilir. Boyle
durumlarda, yetkili makamdan
bu Direktif kapsaminda biitiin
haklar1 saglamasii talep etmek
makul olmaz. Bir Uye Devletin
hukukunun hafif suglara iligkin
olarak, ozgiirliigiinden yoksun
birakmanin bir yaptirnm olarak
uygulanmasina izin vermedigi
durumlarda, bu Direktif yalnizca
cezal konularda yargi yetkisine
sahip bir mahkeme huzurundaki
islemlere uygulanmalidir.

Bu Direktif’in  belirli  hafif
suclara iligskin olarak uygulanma
kapsami, bir avukattan adli
destek  alinmasim1i  kapsayan
adil yargilanma hakkinin
gilivence altina alinmasina
yonelik Uye Devletlerin AIHS
cercevesindeki yilikiimliiliikklerini
etkilememelidir.

Bu Direktif uyarinca, Uye
Devletler  siiphelilerin  veya
saniklarin avukata erigim

haklarim1 gecikmeksizin giivence

(17)

(18)

(19)

the rights under this Directive.
Where the law of a Member
State provides for the imposition
of a sanction regarding minor
offences by such an authority
and there is either a right of
appeal or the possibility for the
case to be otherwise referred to
a court having jurisdiction in
criminal matters, this Directive
should therefore apply only to
the proceedings before that court
following such an appeal or
referral.

In some Member States certain
minor offences, in particular
minor traffic offences, minor
offences in relation to general
municipal regulations and
minor public order offences,
are considered to be criminal
offences. In such situations, it
would be unreasonable to require
that the competent authorities
ensure all the rights under this
Directive. Where the law of a
Member State provides in respect
of minor offences that deprivation
of liberty cannot be imposed as
a sanction, this Directive should
therefore apply only to the
proceedings before a court having
jurisdiction in criminal matters.

The scope of application of this
Directive in respect of certain
minor offences should not affect
the obligations of Member States
under the ECHR to ensure the
right to a fair trial including
obtaining legal assistance from a
lawyer.

Member States should ensure
that suspects or accused persons
have the right of access to a
lawyer without undue delay in
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(20)

1)
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altina almalidir. Her durumda,
bu haktan feragat etmedikleri
takdirde, mahkeme huzurundaki

ceza  muhakemesi  sirasinda
stiphelilerin ~ veya  saniklarin
avukata erigimi saglanmalidir.

Bu Direktif’in amaclari
dogrultusunda, ornegin,

stiphelinin veya sanigin kimligi
heniiz tespit edilmediginde, yol
kontrolii veya rastgele yapilan
diizenli  kontroller  sirasinda
lgili  kisinin  kimligini tespit
etmek, silah tasiyip tasimadigini
veya diger benzeri giivenlik
hususlarmi belirlemek ya da bir
sorusturma baglatilmas1 gerekip
gerekmedigine karar  vermek
amaciyla, polis veya diger kolluk
kuvvetlerinin yliriittiigii 6n sorgu,
sorgulama kapsamina girmez.

Stipheli veya sanik disinda kalan,
tanik gibi, bir kisinin siipheli
veya sanik olmasi durumunda,
Avrupa Insan Haklar1 Mahkemesi
ictihadinda teyit edildigi {izere,
bu kisi kendi kendini itham
etmeye karsi korunmalidir ve
sessiz kalma hakkina sahiptir.
Bu nedenle Direktif, bu kisinin
ceza muhakemesi kapsaminda
polis veya baska bir kolluk
kuvveti  tarafindan  sorguya
cekilmesi  sirasinda  silipheli
veya sanik oldugu, uygulamaya
iliskin durumlardan acgik¢a soz
eder. Boyle bir sorgu sirasinda,
stipheli veya sanik disindaki
bir kisinin siipheli veya sanik
olmasi durumunda, sorgu derhal
askiya almmalidir. Ancak ilgili
kisi, siipheli veya sanik oldugunu

anlamis ve bu  Direktif’te
ongoriilen haklar1 tam olarak
kullanabiliyorsa sorgulama

devam edebilir.

(20)

1)

accordance with this Directive.
In any event, suspects or accused
persons should be granted access
to a lawyer during criminal
proceedings before a court, if they
have not waived that right.

For the purposes of this Directive,
questioning does not include
preliminary  questioning by
the police or by another law
enforcement authority the
purpose of which is to identify
the person concerned, to verify
the possession of weapons
or other similar safety issues
or to determine whether an
investigation should be started,
for example in the course of a
road-side check, or during regular
random checks when a suspect or
accused person has not yet been
identified.

Where a person other than a
suspect or accused person, such
as a witness, becomes a suspect
or accused person, that person
should be protected against self-
incrimination and has the right
to remain silent, as confirmed
by the case-law of the European
Court of Human Rights. This
Directive therefore makes express
reference to the practical situation
where such a person becomes
a suspect or accused person
during questioning by the police
or by another law enforcement
authority in the context of
criminal proceedings. Where, in
the course of such questioning,
a person other than a suspect or
accused person becomes a suspect
or accused person, questioning
should be suspended immediately.
However, questioning may be
continued if the person concerned
has been made aware that he or she
1s a suspect or accused person and
is able to fully exercise the rights
provided for in this Directive.
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(22)

(23)

(24)

Stipheliler veya saniklar
kendilerini temsil eden
avukatlarla 6zel goriisme hakkina
sahip olmalidir. Uye Devletler,
muhakemenin kosullarini,
Ozellikle davanin karmasikligini
ve usule iligkin uygulanabilir
asamalar1 dikkate alarak, bu
goriismelerin  stiresi ve sikligi
konusunda uygulamaya iliskin
diizenlemeler yapabilir. Aym
zamanda, Uye Devletler bu
goriismenin  yapildigi  yerde,
ozellikle avukatin ve siiphelinin
veya sanigin  emniyet  ve
giivenligini saglamak i¢cin
uygulamaya iliskin diizenlemeler
yapabilir. Uygulamaya iliskin bu
diizenlemeler, siiphelilerin veya
saniklarin avukatlariyla goriisme
hakkinin etkin kullanilmasina
veya esasina halel getirmemelidir.

Stipheliler veya saniklar
kendilerini temsil eden avukatla
iletisim kurma hakkina sahip
olmalidir. Bu iletisim, anilan
avukatla  gbrlisme  hakkinin
kullanilmasinin =~ 6ncesini  de
kapsayacak sekilde, herhangi
bir asamada  gergeklesebilir.
Uye Devletler, bu iletisimin
saglanmasi i¢in video konferans
ve diger iletisim teknolojilerinin
kullanilmasi1 dahil olmak {izere,
bu iletisimin siiresi, siklig1 ve
iletisim yontemleri konusunda
uygulamaya iliskin diizenlemeler
yapabilir. Uygulamaya iligskin
bu diizenlemeler, siiphelilerin
veya saniklarin  avukatlariyla
iletisim kurma hakkimin etkin
kullanilmasina veya esasina halel
getirmemelidir.

Belirli hafif suglar agisindan,
bu Direktif Uye Devletlerin
stiphelilerin ~ veya  saniklarin

(22)

(23)

(24)

Suspects or accused persons
should have the right to meet

in private with the lawyer
representing  them.  Member
States may make practical
arrangements concerning the

duration and frequency of such
meetings, taking into account the
circumstances of the proceedings,
in particular the complexity of
the case and the procedural steps
applicable. Member States may
also make practical arrangements
to ensure safety and security,
in particular of the lawyer and
of the suspect or accused
person, in the place where such
a meeting is conducted. Such
practical arrangements should not
prejudice the effective exercise or
essence of the right of suspects
or accused persons to meet their
lawyer.

Suspects or accused persons
should have the right to
communicate with the lawyer
representing them. Such
communication may take place
at any stage, including before any
exercise of the right to meet that
lawyer. Member States may make
practical arrangements concerning
the duration, frequency and
means of such communication,
including concerning the use
of videoconferencing and other
communication technology
in order to allow such
communications to take place.
Such  practical arrangements
should not prejudice the effective
exercise or essence of the right
of suspects or accused persons to
communicate with their lawyer.

In respect of certain minor
offences, this Directive should
not prevent Member States from
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(25)

(26)
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avukata telefonla erisim
hakkin1  diizenlemesine engel
olmamalidir. Ancak hakkin bu
sekilde kisitlanmasi bir siiphelinin
veya sanigin polis veya baska
bir kolluk kuvveti tarafindan
sorgulanmayacagi durumlarla
siirlt kalmalidir.

Uye Devletler, siiphelilerin veya
saniklarin,  durusmalar  dahil
olmak iizere, polis veya baska bir
kolluk kuvveti ya da adli makam
tarafindan sorgulanmasi sirasinda
avukatlarinin bulunmasi ve etkin
katilimi  hakkin1  saglamalidir.
Boyle bir katilim, ilgili hakkin
etkin kullanilmasina ve esasina
halel  getirmedigi  takdirde,
durusmalar dahil olmak iizere,
polis veya baska bir kolluk kuvveti
ya da adli makam tarafindan
yuriitiillen sorgulama sirasinda
avukatin katiliminm1 diizenleyen
ulusal hukuk kapsamindaki usule
uygun  olmalidir.  Siiphelinin
veya samigin polis veya bagka
bir kolluk kuvveti ya da adli
makam tarafindan sorgulanmasi
veya durusma sirasinda, bu usul
uyarinca, avukat, diger hususlarla
birlikte, ulusal hukuka uygun
olarak kaydedilmek {izere, sorular
sorabilir, aciklama talep edebilir
ve beyanlarda bulunabilir.

Ilgili ulusal hukuk kapsaminda
diizenlendigi ve siiphelilerin veya
saniklarin ~ katitliminin  gerekli
oldugu veya katilimma izin
verildigi oOlgiide, siipheliler veya
saniklar, avukatlarinin sorusturma
veya delil toplama islemlerine

(25)

(26)

organising the right of suspects or
accused persons to have access to
a lawyer by telephone. However,
limiting the right in this way
should be restricted to cases where
a suspect or accused person will
not be questioned by the police
or by another law enforcement
authority.

Member States should ensure that
suspects or accused persons have
the right for their lawyer to be
present and participate effectively
when they are questioned by
the police or by another law
enforcement or judicial authority,
including during court hearings.
Such participation should be in
accordance with any procedures
under national law which may
regulate the participation of a
lawyer during questioning of
the suspect or accused person
by the police or by another law
enforcement or judicial authority,
including during court hearings,
provided that such procedures
do not prejudice the effective
exercise and essence of the right
concerned. During questioning
by the police or by another law
enforcement or judicial authority
of the suspect or accused person
or in a court hearing, the lawyer
may, inter alia, in accordance with
such procedures, ask questions,
request clarification and make
statements, which should be
recorded in accordance with
national law.

Suspects or accused persons
have the right for their lawyer to
attend investigative or evidence-
gathering acts, in so far as they
are provided for in the national
law concerned and in so far as the
suspects or accused persons are
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27)

katilmas1 hakkina sahiptir. Bu
islemler en azindan, magdur veya
tanik tarafindan taninmasi igin
stiphelinin veya samigin diger
kisilerle birlikte siralandig1 kimlik
teshisi, Onemli olgular veya
hususlarda aralarinda anlagsmazlik
citkmast durumunda, siiphelinin
veya sanigin bir veya daha ¢ok
tanik ya da magdur ile bir araya
getirildigi ylizlestirme ve sucun
islenme seklini  ve sartlarini
daha 1yi anlamak ve siipheliye
veya saniga daha 0Ozel sorular
sorabilmek i¢in, siiphelinin veya
sanigin ~ mevcudiyetinde  sug
mahallinde yapilan canlandirmay1
kapsamalidi.  Uye  Devletler
avukatin sorusturma veya delil
toplama islemlerinde bulunmasi

konusunda uygulamaya iliskin
diizenlemeleri yapabilir.
Uygulamaya iliskin bu
diizenlemeler, 1ilgili  haklarin

etkin kullanilmasimna ve esasina
halel getirmemelidir. Sorusturma
veya delil toplama islemlerinde
avukatin bulunmasi durumunda,
ilgili Uye Devletin hukukunun
Oongordiigi kayit usulii kullanilarak
bu islem kayit altina alinmalidir.

Uye  Devletler, siiphelilerin
veya saniklarin avukat temin
etmesini  kolaylastirmak igin,
ornegin, bir internet sitesinde
veya polis merkezlerinde bulunan
brostirler araciligiyla genel bilgi
saglamaya  tesvik  etmelidir.
Ancak oOzgirligiinden yoksun
birakilmamis  slipheliler veya
saniklar bir avukatin destegini
kendileri  saglayamadiklarinda
bu kisilerin avukat destegi

(27)

required or permitted to attend.
Such acts should at least include
identity parades, at which the
suspect or accused person figures
among other persons in order
to be identified by a victim or
witness; confrontations, where
a suspect or accused person is
brought together with one or more
witnesses or victims where there
is disagreement between them
on important facts or issues;
and reconstructions of the scene
of a crime in the presence of the
suspect or accused person, in
order to better understand the
manner and circumstances under
which a crime was committed
and to be able to ask specific
questions to the suspect or
accused person. Member States
may make practical arrangements
concerning the presence of a
lawyer during investigative or
evidence-gathering acts. Such
practical arrangements should
not prejudice the effective
exercise and essence of the rights
concerned. Where the lawyer is
present during an investigative
or evidence-gathering act,
this should be noted using the
recording procedure in accordance
with the law of the Member State
concerned.

Member States should endeavour
to make general information
available, for instance on a website
or by means of a leaflet that is
available at police stations, to
facilitate the obtaining of a lawyer
by suspects or accused persons.
However, Member States would
not need to take active steps to
ensure that suspects or accused
persons who are not deprived
of liberty will be assisted by a
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(29)
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almasim1  saglamak i¢in Uye
Devletlerin ~ etkin  bir  rol
istlenmesi gerekmeyecektir.

Ilgili siipheli veya sanik serbestce
avukatla iletisim kurabilmeli,
avukata danisabilmeli ve destek
alabilmelidir.

Stiphelilerin ~ veya  saniklarin
ozgirliglinden yoksun
birakilmasi1  durumunda, bu

kisiler avukata erisim hakkindan
feragat etmedigi takdirde, Uye
Devletler avukati olmayan ilgili
kisiye avukat destegi saglamak
dahil olmak tizere, bu kisilerin
avukata erisim hakkini etkin bir

sekilde kullanmasim1 saglamak
i¢cin gerekli diizenlemeleri
yapmalidir. Bu diizenlemeler,

diger hususlarla birlikte, yetkili
makamlarin  siiphelinin  veya
sanigin secebilecegi erisilebilir
bir avukatlar listesi {izerinden
avukat destegi saglamasimi da
gerektirebilir. Bu diizenlemeler,
miimkiinse adli yardim hususunda
erisilebilen avukatlara da yer
verebilir.

Stiphelilerin ~ veya  saniklarin
ozgirliglinden yoksun birakildigi
kosullar, AIHS’de, Sart'ta ve
Avrupa Birligi Adalet Divam
(Adalet Divani) ve Avrupa Insan
Haklar1 Mahkemesi ig¢tihadinda
belirlenen standartlara tam olarak
uymalidir. BuDirektifkapsaminda
Ozgiirliigiinden yoksun birakilan
siipheli veya samiga destek
saglarken ilgili avukat, bu kisinin
ozgurliglinden yoksun birakildig:
kosullara iliskin bir hususu yetkili
makamlarla goriisebilmelidir.

(28)

(29)

lawyer if they have not themselves
arranged to be assisted by a
lawyer. The suspect or accused
person concerned should be able
freely to contact, consult and be
assisted by a lawyer.

Where suspects or accused
persons are deprived of liberty,
Member States should make
the necessary arrangements to
ensure that such persons are in a
position to exercise effectively
the right of access to a lawyer,
including by arranging for the
assistance of a lawyer when the
person concerned does not have
one, unless they have waived
that right. Such arrangements
could imply, inter alia, that the
competent authorities arrange
for the assistance of a lawyer on
the basis of a list of available
lawyers from which the suspect
or accused person could choose.
Such arrangements could include
those on legal aid if applicable.

The conditions in which suspects
or accused persons are deprived
of liberty should fully respect the
standards set out in the ECHR,
in the Charter, and in the case-
law of the Court of Justice of
the European Union (the Court
of Justice) and of the European
Court of Human Rights. When
providing assistance under this
Directive to a suspect or to an
accused person who is deprived
of liberty, the lawyer concerned
should be able to raise a question
with the competent authorities
regarding the conditions in which
that person is deprived of liberty.
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(30)

€1y

Stiphelinin veya sanigin
denizasir1 topraklarda bulunmasi
veya Uye Devletin topraklar
disinda  askeri  operasyonlar
yliriitmesi ya da operasyonlara
katilmas1 gibi cografi uzakligin
s0z konusu oldugu durumlarda,
Uye  Devletlerin, siiphelinin
veya sam@in  Ozgilrliglinden
yoksun birakilmasindan
sonra, gecikmeksizin, avukata
erisim hakkint gecici olarak
uygulamamasina izin verilir. Bu
gecici  derogasyon  sliresince,
yetkili makamlar, ilgili kisiyi
sorguya c¢ekemez veya bu
Direktif’te  Ongoriilen  hicbir
sorusturma veya delil toplama
islemini yiirlitemez. Siiphelinin
veya sanigin cografi uzakligindan
dolay1r avukata hemen erigimin
miimkiin olmadigr durumlarda,
Uye Devletler imkan dahilinde
telefon veya video konferans
araciligi ile iletisim saglamalidir.

Acil bir durumda, bir kisinin
yasami, Ozgirliigii veya viicut
biitiinligiinii ciddi sekilde
olumsuz etkileyecek sonuglarin
oniine gec¢ilmesi gerektiginde,
Uye Devletlerin yargilama dncesi
asamada avukata erisim hakkini
gegiciolarak uygulamamasinaizin
verilmelidir. Bu gerekge ile gegici
derogasyon uygulandiginda,
siphelilerin ~ veya  saniklarin
sessiz  kalma hakkina iliskin
bilgilendirilmeleri ve bu hakki
kullanabilmeleri sartiyla ve bu
sorgulamanin kendi kendini itham
etmeme ayricaligi dahil olmak
tizere, savunma haklarina halel
getirmemesi  kaydiyla, yetkili
makamlar stiphelileri ve saniklari
avukat bulunmaksizin sorguya
cekebilir. Sorgulama ancak bir

(30)

(1)

In cases of geographical
remoteness of the suspect or
accused person, suchasinoverseas
territories or where the Member
State undertakes or participates
in military operations outside
its territory, Member States are
permitted to derogate temporarily
from the right of the suspect or
accused person to have access to a
lawyer without undue delay after
deprivation of liberty. During
such a temporary derogation, the
competent authorities should not
question the person concerned or
carry out any of the investigative
or  evidence-gathering  acts
provided for in this Directive.
Where immediate access to a
lawyer is not possible because
of the geographical remoteness
of the suspect or accused person,
Member States should arrange
for communication via telephone
or video conference unless this is
impossible.

Member  States should be
permitted to derogate temporarily
from the right of access to a
lawyer in the pre-trial phase
when there is a need, in cases of
urgency, to avert serious adverse
consequences for the life, liberty
or physical integrity of a person.
During a temporary derogation
on that ground, the competent
authorities may question suspects
or accused persons without the
lawyer being present, provided
that they have been informed
of their right to remain silent
and can exercise that right, and
provided that such questioning
does not prejudice the rights of the
defence, including the privilege
against self-incrimination.
Questioning may be carried out for
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kisinin yasami, Ozgiirligli veya
vicut bitlinliiglnii ciddi sekilde
olumsuz etkileyecek sonuglarin
oniine ge¢ilmesinde 6nem arzeden
bilgilerin elde edilmesi amaciyla
ve bu bilgilerin elde edilmesi i¢in
gerekli oldugu olgiide yapilabilir.
Bu gecici derogasyonun kétiiye
kullanilmasi,  prensip  olarak,
savunma haklarina telafi edilemez
bir sekilde zarar verecektir.

Cezamuhakemesine yonelik esasl
bir riski onlemek, 6zellikle onemli
delillerin yok edilmesini veya
degistirilmesini ya da taniklara

miidahale edilmesini Onlemek
icin sorusturma makamlarinin
acil  eylemde  bulunmasinin

zorunlu oldugu yargilama oncesi
asamada, Uye Devletlerin avukata
erisim hakkim1i gecici olarak
uygulamamasina izin verilmelidir.
Bu gerekge ile gecici derogasyon
uygulandiginda, sliphelilerin veya
saniklarin sessiz kalma hakkina
iligkin bilgilendirilmeleri ve bu
hakki kullanabilmeleri sartiyla ve
bu sorgulamanin kendi kendini
itham etmeme ayricaligi dahil
olmak {iizere, savunma haklarina
halel  getirmemesi kaydiyla,
yetkili makamlar stiphelileri ve

saniklar1 avukat bulunmaksizin
sorguya ¢ekebilir.  Sorgulama
ancak ceza muhakemesine

yonelik esasli bir riski onleme
konusunda 6nem arz eden
bilgilerin elde edilmesi amaciyla
ve bu bilgilerin elde edilmesi
icin gerekli oldugu oOlciide
yapilabilir.  Bu derogasyonun
kotiiye kullanilmasi, kural olarak,
savunma haklarina telafi edilemez
bir sekilde zarar verecektir.

Stipheliler veya samiklar ile
avukatlar1 arasindaki iletisimin
gizliligi  savunma  haklarinin

(32)

(33)

the sole purpose and to the extent
necessary to obtain information
that is essential to avert serious
adverse consequences for the
life, liberty or physical integrity
of a person. Any abuse of this
derogation would in principle
irretrievably prejudice the rights
of the defence.

Member States should also be
permitted to derogate temporarily
from the right of access to a
lawyer in the pre-trial phase
where immediate action by
the investigating authorities is
imperative to prevent substantial
jeopardy to criminal proceedings,
in particular to prevent destruction
or alteration of essential evidence,
or to prevent interference with
witnesses. During a temporary
derogation on that ground,
the competent authorities may
question suspects or accused
persons without a lawyer being
present, provided that they have
been informed of their right to
remain silent and can exercise
that right, and provided that such
questioning does not prejudice the
rights of the defence, including
the privilege against self-
incrimination. Questioning may
be carried out for the sole purpose
and to the extent necessary to
obtain information that is essential
to prevent substantial jeopardy
to criminal proceedings. Any
abuse of this derogation would in
principle irretrievably prejudice
the rights of the defence.

Confidentiality of communication
between suspects or accused
persons and their lawyer is key
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etkin bir sekilde kullanilmasinda
kilit unsurdur ve adil yargilanma
hakkinin  6nemli bir kismim
olusturur. Bu nedenle, Uye
Devletler bu Direktif kapsaminda
saglanan avukata erisim hakkinin
kullanilmasinda  avukat  ile
sipheli veya sanik arasindaki
goriismelerin veya baska
sekillerdeki iletisimin gizliligine
derogasyon getirmeksizin riayet
etmelidir. Bu Direktif avukatin
stipheli veya sanik ile birlikte
suca karistig1 siiphesi uyandiran
tarafsiz ve gercekci kosullarin var
oldugu durumlari ele alan usullere
halel getirmez. Avukatin taraf
oldugu sug teskil eden herhangi bir
faaliyet bu Direktif ¢er¢evesinde
stiphelilere veya saniklara
saglanmis mesru bir destek
olarak  degerlendirilmemelidir.
Gizlilige riayet yukimliligi
sadece Uye Devletlerin  bu
iletisime miidahale etmekten
veya iletisime erismekten
kacinmalar1  gerektigini  degil,
aynt  zamanda  siiphelilerin
veya saniklarin Ozgirliglinden
yoksun birakildig1 veya Devletin
kontrolii altindaki bir yerde
bulundugu  durumlarda, Uye
Devletlerin iletisimin devamlilig
ve gizliligin korunmasi i¢in
gerekli diizenlemeleri yapmalari
gerektigini  de  belirti.  Bu
yukiimliiliik, mekanizmalarin
yetkili makamlarin siipheliler
veya saniklar ile onlarin avukati
arasindaki iletisim unsurlarim
okumalarina izin vermemeleri
sartiyla,  tutuklulara  yasadist

icerikli kapal1 iletilerin
gonderilmesini engellemek
amaciyla tutukevlerinde
uygulanan, yazigmalarin
taranmasi gibi mekanizmalara
halel getirmez. Gonderici

to ensuring the effective exercise
of the rights of the defence and
is an essential part of the right
to a fair trial. Member States
should therefore respect the
confidentiality of meetings and
other forms of communication
between the lawyer and the suspect
or accused person in the exercise
of the right of access to a lawyer
provided for in this Directive,
without derogation. This Directive
is without prejudice to procedures
that address the situation where
there are objective and factual
circumstances giving rise to
the suspicion that the lawyer is
involved with the suspect or
accused person in a criminal
offence. Any criminal activity on
the part of a lawyer should not
be considered to be legitimate
assistance to suspects or accused
persons within the framework of
this Directive. The obligation to
respect confidentiality not only
implies that Member States should
refrain from interfering with or
accessing such communication
but also that, where suspects or
accused persons are deprived
of liberty or otherwise find
themselves in a place under the
control of the State, Member
States  should ensure that
arrangements for communication
uphold and protect confidentiality.
This is without prejudice to
any mechanisms that are in
place in detention facilities
with the purpose of avoiding
illicit enclosures being sent to
detainees, such as screening
correspondence, provided that
such mechanisms do not allow
the competent authorities to read
the communication between
suspects or accused persons
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yazismanin  Oncelikle  yetkili
bir mahkemeye gonderilmesini
kabul etmedigi takdirde, bu
Direktif yazigsmanin iletilmesinin
reddedilebilmesini 6ngdren ulusal
hukuk kapsamindaki usullere de
halel getirmez.

Bu Direktif yetkili makamlar
tarafindan yiiriitilen bir yasal
takip operasyonu neticesinde
ortaya ¢ikan gizlilik ihlaline halel
getirmemelidir. Bu Direktif ayni
zamanda, 6rnegin, milli istihbarat
servisleri  tarafindan  ulusal
giivenligi korumak i¢in Avrupa
Birligi Antlasmasi’nin  (ABA)
4’incli maddesinin 2’nci bendi
uyarinca yiiriitiilen veya Ozgiirliik,
Giivenlik ve Adalet alanina iliskin
Baslik V’in, hukuk ve asayisin
saglanmasina ve i¢ giivenligin
korunmasina iliskin Uye
Devletlere diisen sorumluluklarin
yerine getirilmesini etkilememesi
gerektigini 6ngdren ABIDA’nin
72’nci maddesi kapsamina giren
islere de halel getirmemelidir.

Ilgili kisiye yonelik yiiriitiilen
ceza muhakemesine veya diger
cezai islemlere halel getirmemesi

sartiyla, ozgiirliglinden
yoksun  birakilmis  siipheliler
veya samiklar  Ozgirliglinden
yoksun birakildiklarina iligkin
olarak, akraba veya isveren

gibi kendilerinin belirledigi en
az bir kisinin gecikmeksizin
bilgilendirilmesi hakkina sahip
olmalidir. Uye Devletler bu
hakkin uygulanmasi konusunda
uygulamaya iligkin diizenlemeler
yapabilir. Uygulamaya iliskin
bu diizenlemeler hakkin etkin
kullanilmasina veya esasina halel

(34)

(35)

and their lawyer. This Directive
is also without prejudice to
procedures under national law
according to which forwarding
correspondence may be rejected
if the sender does not agree to
the correspondence first being
submitted to a competent court.

This  Directive  should be
without prejudice to a breach of
confidentiality which is incidental
to a lawful surveillance operation
by competent authorities. This
Directive should also be without
prejudice to the work that is
carried out, for example, by
national intelligence services to
safeguard national security in
accordance with Article 4(2) of the
Treaty on European Union (TEU)
or that falls within the scope
of Article 72 TFEU, pursuant
to which Title V on an area of
Freedom, Security and Justice
must not affect the exercise of the
responsibilities incumbent upon
Member States with regard to
the maintenance of law and order
and the safeguarding of internal
security.

Suspects or accused persons who
are deprived of liberty should
have the right to have at least
one person, such as a relative or
an employer, nominated by them,
informed of their deprivation
of liberty without undue delay,
provided that this does not
prejudice the due course of the
criminal proceedings against the
person concerned or any other
criminal proceedings. Member
States may make practical
arrangements in relation to the
application of that right. Such
practical arrangements should
not prejudice the effective
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getirmemelidir. Ancak, istisnai
durumlarla smirli olmak iizere,
davanin 6zel kosullar1 1518inda,
gerekcelendirildiginde, bu
Direktif’te belirtilen miicbir bir
sebeple bu hakkin gecici olarak
uygulanmamasi miimkiindiir.
Yetkilimakamlarbelirli birti¢lincii
kisiye iliskin olarak, bu hakkin
gecici olarak uygulanmamasini
ongordiiklerinde, ilk  olarak
Ozgiirliglinden yoksun
birakildigina  iliskin  siipheli
veya sanik tarafindan
belirlenen diger bir {glinci
kisinin bilgilendirilebilip
bilgilendirilemeyecegini g0z
ontinde bulundurmalidir.

Ozgiirliigiinden yoksun
birakildiginda siipheliler veya
saniklar, akraba gibi, kendilerinin
belirledigi en az bir tiglincii kisiyle
gecikmeksizin iletisim  kurma
hakkina sahip olmalidir. Uye
Devletler zorunlu sartlar1 veya
orantili operasyonel sartlar1 goz
oniinde bulundurarak bu hakkin

kullanilmasinm siirlayabilir
veya erteleyebilir. Bu sartlar,
diger hususlarla birlikte, bir
kisinin =~ yasami,  Ozgirligi
veya viicut bitinliglini ciddi
sekilde olumsuz etkileyecek
sonuglarin  Online  gecilmesi

gerekliligi, ceza muhakemesine
halel getirilmesinin  6nlenmesi
gerekliligi, sugun  Onlenmesi
gerekliligi, durusmay1 bekleme
gerekliligi ve su¢ magdurlarin
koruma gerekliligini kapsayabilir.
Yetkilimakamlarbelirli birtigiincii
kisiyle iletisim kurma hakkinin
kullanilmasinin sinirlanmasi veya
ertelenmesini ongordiigiinde,
ilk olarak, siliphelilerin veya
saniklarin kendilerinin belirledigi
diger bir tiglincii kisi ile iletisime

(36)

exercise and essence of the
right. In limited, exceptional
circumstances,  however, it
should be possible to derogate
temporarily from that right when
this is justified, in the light of
the particular circumstances of
the case, by a compelling reason
as specified in this Directive.
When the competent authorities
envisage making such a temporary
derogation in respect of a specific
third person, they should firstly
consider whether another third
person, nominated by the suspect
or accused person, could be
informed of the deprivation of
liberty.

Suspects or accused persons
should, while deprived of liberty,
have the right to communicate
without undue delay with at
least one third person, such as
a relative, nominated by them.
Member States may limit or
defer the exercise of that right in
view of imperative requirements
or proportionate  operational
requirements. Such requirements
could include, inter alia, the
need to avert serious adverse
consequences for the life, liberty
or physical integrity of a person,
the need to prevent prejudice to
criminal proceedings, the need
to prevent a criminal offence,
the need to await a court hearing,
and the need to protect victims
of crime. When the competent
authorities  envisage limiting
or deferring the exercise of the
right to communicate in respect
of a specific third person, they
should first consider whether
the suspects or accused persons
could communicate with another
third person nominated by
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gecebilip gecemeyeceklerini goz

oniinde  bulundurmalidir. Uye
Devletler, kisinin 6zgiirliglinden
yoksun birakildig: yerde
asayls, emniyet ve giivenligin
saglanmas1  gerekliligini  goz
oniinde bulundurarak {i¢linci
kisilerle  kurulacak iletisimin

zamani, yontemi, siiresi ve sikligi
konusunda uygulamaya iliskin
diizenlemeler yapabilir.

Ozgiirliigiinden yoksun birakilan

stiphelilerin ve saniklarin
konsolosluk destegi alma
hakki, vatandaslarima erisimin

Devletlere hak olarak tanindigi
1963 tarihli Konsolosluk iliskileri
Hakkinda Viyana S6zlesmesi’'nin
36’nc1 maddesinde koruma altina
aliir. Bu Direktif, 6zgiirliigiinden
yoksun birakilan siiphelilere veya
saniklara, istekleri dogrultusunda,
esdeger bir hak tanir. Diplomatik
makamlarin konsolosluk makami
gorevi  yaptigi  durumlarda,
konsolosluk koruma faaliyetleri
diplomatik makamlarca
gerceklestirilebilir.

Uye Devletler bu Direktif
kapsaminda  verilen  haklara
getirilen gecici derogasyonlarin
gerekce ve kriterlerini ulusal
hukuklarinda agik¢a belirtmelidir
ve bu gecici derogasyonlari
smirlt Olgiide kullanmalidir. Bu

gecici  derogasyonlar  orantili
olmali, kesin surette zamanla
sinirlandirilmali, miinhasiran

isnat edilen sucun tirii veya
agirhigina dayanmamali ve genel
olarak yargilamanin adilligine
halel getirmemelidir. =~ Hakim
veya mahkeme disindaki bir adli
makamin bu Direktif kapsamina
gecici  derogasyon  getirmesi
durumunda, Uye Devletler gegici
derogasyon getirilmesine iliskin

(37)

(38)

them. Member States may make
practical arrangements concerning
the timing, means, duration and
frequency of communication
with third persons, taking account
of the need to maintain good
order, safety and security in the
place where the person is being
deprived of liberty.

The right of suspects and accused
persons who are deprived of
liberty to consular assistance is
enshrined in Article 36 of the 1963
Vienna Convention on Consular
Relations where it is a right
conferred on States to have access
to their nationals. This Directive
confers a corresponding right on
suspects or accused persons who
are deprived of liberty, subject to
their wishes. Consular protection
may be exercised by diplomatic
authorities where such authorities
act as consular authorities.

Member States should clearly set
outintheirnational law the grounds
and criteria for any temporary
derogations from the rights
granted under this Directive, and
they should make restricted use
of those temporary derogations.
Any such temporary derogations
should be proportional, should
be strictly limited in time, should
not be based exclusively on the
type or the seriousness of the
alleged offence, and should not
prejudice the overall fairness
of the proceedings. Member
States should ensure that where
a temporary derogation has been
authorised under this Directive by
a judicial authority which is not
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kararin en azindan durusma
asamasinda bir mahkeme
tarafindan degerlendirilebilmesini
saglamalidir.

Stiphelilere veya saniklara bir
hakkin igerigine ya da bu haktan
feragat etmenin olas1 sonuglarina
iliskin bilgi verilmesi sartiyla,
stipheliler veya saniklar bu
Direktif kapsaminda verilen bir
haktan feragat edebilmelidir.
Bu bilgi saglanirken, ilgili
siiphelilerin veya saniklarin yasi
ile zihinsel ve fiziksel durumlar
dahil olmak {izere, 6zel kosullari
dikkate alinmalidir.

Bir  feragat ve  feragatin
yapildigi  kosullar, ilgili Uye
Devletin hukukuna uygun
olarak, kayit usulii kullanilarak
kaydedilmelidir. Bu, Uye
Devletlere yeni mekanizmalar
olusturma yukimluligi
veya ek bir idari sorumluluk
getirmemelidir.

Bir siiphelinin veya sanmigin
bu Direktif uyarinca feragatini
geri ¢ekmesi durumunda, ilgili
haktan feragat edilen siiregte
yapilan sorgulama veya her bir
usuli iglemin tekrar yapilmasi
gerekmemelidir.

Avrupa tutuklama miizekkeresine
tabi olan kisiler (‘talep edilen

kisiler’), 2002/584/JHA sayili
Cerceve Karar1 kapsamindaki
haklarim1  etkin  bir  sekilde

kullanabilmeleri i¢in, uygulayan
Uye Devlette avukata erisim
hakkina sahip olmalidir. Bir

(39)

(40)

(41)

(42)

a judge or a court, the decision
on authorising the temporary
derogation can be assessed by
a court, at least during the trial
stage.

Suspects or accused persons
should be able to waive a right
granted under this Directive
provided that they have been
given information about the
content of the right concerned
and the possible consequences
of waiving that right. When
providing such information, the
specific conditions of the suspects
or accused persons concerned
should be taken into account,
including their age and their
mental and physical condition.

A waiver and the circumstances in
which it was given should be noted
using the recording procedure in
accordance with the law of the
Member State concerned. This
should not lead to any additional
obligation for Member States to
introduce new mechanisms or
to any additional administrative
burden.

Where a suspect or accused
person revokes a waiver in
accordance with this Directive,
it should not be necessary to
proceed again with questioning
or any procedural acts that have
been carried out during the period
when the right concerned was
waived.

Persons subject to a European
arrest warrant (‘requested
persons’) should have the right
of access to a lawyer in the
executing Member State in
order to allow them to exercise
their rights effectively under
Framework Decision 2002/584/
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avukatin talep edilen kisinin
uygulayan bir adli makam
tarafindan yiiriitilen durusmaya
katilmas1  durumunda,  diger
hususlarla birlikte, bu avukat
ulusal hukuk kapsaminda
belirlenen usullere uygun sekilde
soru sorabilir, acgiklama talep
edebilir ve beyanda bulunabilir.
Avukatin bu durugmaya katilima,
ilgili Uye Devletin hukukuna
uygun olarak, kayit usulii
kullanilarak kaydedilmelidir.

Talepedilenkisiler,uygulayan Uye
Devlette kendilerini temsil eden
avukatla 0zel goriisme hakkina
sahip olmalidir. Uye Devletler,
davanin 6zel kosullarim1 dikkate
alarak bu goriismelerin siiresi ve
sikligt konusunda uygulamaya
iliskin ~ diizenlemeler yapabilir.
Uye Devletler aym zamanda
avukat ile talep edilen kisinin
goristiigii yerde Ozellikle avukat
ve talep edilen kisinin emniyet ve
glivenligini saglamak amaciyla
uygulamaya iligkin diizenlemeler
yapabilir. Uygulamaya iliskin
bu diizenlemeler talep edilen
kisiler ile avukatlariyla goriismesi
hakkinin etkin kullanilmasina ve
esasina halel getirmemelidir.

Talep edilen kisiler uygulayan
Uye Devlette kendilerini temsil
eden avukatla iletisim hakkina

sahip olmalidir. Bu iletisimin
avukatla  goriisme  hakkinin
kullanilmasinin ~ oncesini  de

kapsayacak sekilde, herhangi bir
asamada gerceklesmesi miimkiin
kilinmahdir. Uye Devletler bu
iletisimin saglanmasi i¢in video
konferans ve diger iletisim
teknolojilerinin kullanilmas1
dahil olmak fizere, talep edilen

(43)

(44)

JHA. Where a lawyer participates
in a hearing of a requested person
by an executing judicial authority,
that lawyer may, inter alia, in
accordance  with  procedures
provided for under national law,
ask questions, request clarification
and make statements. The fact
that the lawyer has participated in
such a hearing should be noted
using the recording procedure in
accordance with the law of the
Member State concerned.

Requested persons should have
the right to meet in private with the
lawyer representing them in the
executing Member State. Member
States may make practical
arrangements concerning the
duration and frequency of such
meetings, taking into account the
particular circumstances of the
case. Member States may also
make practical arrangements to
ensure safety and security, in
particular of the lawyer and of
the requested person, in the place
where the meeting between the
lawyer and the requested person
is conducted. Such practical
arrangements should not prejudice
the effective exercise and essence
of the right of requested persons
to meet with their lawyer.

Requested persons should have
the right to communicate with
the lawyer representing them
in the executing Member State.
It should be possible for such
communication to take place at
any stage, including before any
exercise of the right to meet with
the lawyer. Member States may
make practical arrangements
concerning the duration, frequency
and means of communication
between requested persons and
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kisi ve avukat arasindaki
iletisimin  stiresi, siklig1t  ve
iletisim  yontemleri konusunda

uygulamaya iligkin diizenlemeler
yapabilir. Uygulamaya iliskin
bu dilizenlemeler talep edilen
kisilerin avukatlariyla iletisim
kurma hakkinin etkin bir sekilde
kullanilmasina ve esasina halel
getirmemelidir.

Uygulayan  Uye Devletler,
talep edilen kisiler bu haktan
feragat etmedikce, bu kisilerin
avukatt  olmadiginda, avukat
destegi saglamay1r da icerecek
sekilde, uygulayan Uye Devlette
avukata erisim hakkinin etkin
kullanilabilmesini saglamak
icin gerekli diizenlemeleri
yapmalidir. Mimkiin  oldugu
Olciide, adli yardima iliskin
diizenlemeler de dahil olmak
iizere, bu diizenlemeler ulusal
hukuk tarafindan yapilmalidir.
Bu diizenlemeler, diger hususlarla
birlikte, yetkili makamlarin talep
edilen kisilerin  segebilecegi
erisilebilir bir avukatlar listesi
tizerinden avukat destegi
saglamasini da gerektirebilir.

Talep edilen kisinin emri veren
Uye Devlette avukat tutmak
istedigi bilgisi alindiktan sonra,
bu Uye Devletin yetkili makami
bu Uye Devlette bir avukat
tutulmasini  kolaylastirmak igin
talep edilen kisiye beklemeksizin

bilgi saglamalidir. Bu bilgi,
ornegin,  Avrupa  tutuklama
miizekkeresi vakalarinda, emri

veren Devletteki, bilgi ve tavsiye
verebilen avukatlarin gilincel bir
listesini veya gorev basindaki bir
avukatin ismini icerebilir. Uye
Devletler ilgili barolar birliginden

boyle bir liste olusturmasini talep
edebilir.

(45)

(46)

their lawyer, including concerning
the use of videoconferencing
and other communication
technology in order to allow such
communications to take place.
Such  practical arrangements
should not prejudice the effective
exercise and essence of the
right of requested persons to
communicate with their lawyer.

Executing Member States should
make the necessary arrangements
to ensure that requested persons
are in a position to exercise
effectively their right of access
to a lawyer in the executing
Member State, including by
arranging for the assistance of a
lawyer when requested persons
do not have one, unless they
have waived that right. Such
arrangements, including those on
legal aid if applicable, should be
governed by national law. They
could imply, inter alia, that the
competent authorities arrange for
the assistance of a lawyer on the
basis of a list of available lawyers
from which requested persons
could choose.

Without undue delay after being
informed that a requested person
wishes to appoint a lawyer in
the issuing Member State, the
competent authority of that
Member State should provide the
requested person with information
to facilitate the appointment of a
lawyer in that Member State. Such
information could, for example,
include a current list of lawyers,
or the name of a lawyer on duty in
the issuing State, who can provide
information and advice in European
arrest warrant cases. Member States
could request that the appropriate
bar association draw up such a list.
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Uye Devletler arasinda cezai
konularda is birligi saglanmasi
icin teslim usulii ¢ok Onemlidir.
Bu is birligi i¢in, 2002/584/JHA
say1lt Cerceve Karar’da yer alan
siirelerin dikkate alinmasi biiyiik
onem arz eder. Bu nedenle, talep
edilen kisilerin Avrupa tutuklama
miizekkeresi stirecinde bu Direktif
kapsamindaki haklarini tam olarak
kullanabilmesi gerektiginde bu
stireler de gozetilmelidir.

Birligin adli yardima iliskin
devam eden bir yasama tasarrufu
siiresince, Uye Devletler Sart’a,
AIHS’ye ve Avrupa Insan Haklar
Mahkemesi i¢tihadina uygun bir
sekilde, adli yardima iliskin ulusal
hukukunu uygulamalidir.

Birlik  hukukunun  etkinligi
ilkesi uyarnca, Uye Devletler
bu Direktif ile bireylere verilen
haklar1 korumak i¢in yeterli ve
etkili bagvuru yollarini yiriirliige
koymalidir.

Uye  Devletler, siiphelilerin
veya saniklarin verdigi ifadeleri
veya avukata erisim haklarinin
ihlali konusunda elde edilen
delili degerlendirirken ya
da bu Direktif uyarinca bu
hakkin uygulanmamasi yetkisi
kullanildiginda, savunma
haklarma  ve  yargilamanin
adilligine saygi gosterilmesini
saglamalidir =~ Bu  baglamda,
polis sorgusu sirasinda avukata
erigim olmaksizin verilen
suclayici1 ifadeler mahktmiyet
icin  kullanildiginda, savunma
haklarina prensipte telafi edilemez
bir sekilde zarar verilebilecegini
ongdéren Avrupa Insan Haklari
Mahkemesi igtihat hukuku goz
oniinde bulundurulmalidir. Bu

(47)

(48)

(49)

(50)

The surrender procedure is crucial
for cooperation in criminal matters
between the Member States.
Observance of the time-limits
contained in Framework Decision
2002/584/JHA 1is essential for
such  cooperation. Therefore,
while requested persons should be
able to exercise fully their rights
under this Directive in European
arrest warrant proceedings, those
time-limits should be respected.

Pending a legislative act of the
Union on legal aid, Member
States should apply their national
law in relation to legal aid, which
should be in line with the Charter,
the ECHR and the case-law of the
European Court of Human Rights.

In accordance with the principle
of effectiveness of Union law,
Member States should put in
place adequate and effective
remedies to protect the rights that
are conferred upon individuals by
this Directive.

Member States should ensure that
in the assessment of statements
made by suspects or accused
persons or of evidence obtained in
breach of their right to a lawyer,
or in cases where a derogation
from that right was authorised in
accordance with this Directive,
the rights of the defence and the
fairness of the proceedings are
respected. In this context, regard
should be had to the case-law of
the European Court of Human
Rights, which has established
that the rights of the defence
will, in principle, be irretrievably
prejudiced when incriminating
statements made during police
interrogation without access to a
lawyer are used for a conviction.
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(1)

durum, baska su¢larin islenmesini
onlemek i¢in acil sorusturma
islemlerinin yapilmast ihtiyaci
veya herhangi  bir  kisiye
iliskin ciddi olumsuz sonuglar
ya da avukata erisimin veya
sorusturmanin ertelenmesinin
agir bir suca iligkin devam eden
sorusturmalara telafi edilemez
bir sekilde zarar verebilecegi
durumlarda, ceza muhakemesine
yonelik esasli bir riski Onleme
konusunda acil bir gereklilik
gibi, ulusal hukuk kapsaminda
izin verilen diger amaglar icin
ifadelerin kullanilmasina halel
getirmemelidir. Ayn1 zamanda, bu
durumdelilinkabul edilebilirligine
yonelik ulusal kurallar veya
sistemlere  halel  getirmemeli
ve Uye Devletlerin, bu delilin
kabul edilebilirligine  iliskin,
ayrt veya bir 6n degerlendirme
olmaksizin, mahkeme veya hakim
karsisinda mevcut tiim delillerin
ileri striilebildigi bir sistemi
stirdiirmesini engellememelidir.

Potansiyel olarak zayif konumda
olan siiphelileri veya saniklari
koruma gorevi, adil bir adalet
yonetimi i¢in zemin teskil eder.
Bu nedenle savcilik, kolluk ve
adli makamlar, 6rnegin, avukata
erisim hakki ve oOzgiirliigiinden
yoksun birakildigina dair {i¢iincii
kisiyt  bilgilendirme  hakkim
kullanabilmelerini etkileyen
olast bir boslugu g6z Oniinde
bulundurarak ve bu haklarin
giivence  altina  alindigindan
emin olmak i¢in uygun adimlar
atarak bu Direktif’te Ongoriilen
haklarin bu kisilerce etkin sekilde
kullanilmasini kolaylastirmalidir.

(1)

This should be without prejudice
to the use of statements for other
purposes permitted under national
law, such as the need to execute
urgent investigative acts to avoid
the perpetration of other offences
or serious adverse consequences
for any person or related to an
urgent need to prevent substantial
jeopardy to criminal proceedings
where access to a lawyer or
delaying the investigation would
irretrievably  prejudice the
ongoing investigations regarding a
serious crime. Further, this should
be without prejudice to national
rules or systems regarding
admissibility of evidence, and
should not prevent Member
States from maintaining a system
whereby all existing evidence
can be adduced before a court or
a judge, without there being any
separate or prior assessment as to
admissibility of such evidence.

The duty of care towards suspects
or accused persons who are
in a potentially weak position
underpins a fair administration
of justice. The prosecution,
law enforcement and judicial
authorities  should  therefore
facilitate the effective exercise
by such persons of the rights
provided for in this Directive, for
example by taking into account
any potential vulnerability that
affects their ability to exercise the
right of access to a lawyer and to
have a third party informed upon
deprivation of liberty, and by
taking appropriate steps to ensure
those rights are guaranteed.
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(52)

(33)

(54)

(55)
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Bu Direktif, iskence ve insanlik
dist ve asagilayict muamele
yasagl, Ozgirlik ve giivenlik
hakki, 6zel hayata ve aile hayatina
saygl, kisi dokunulmazligi hakki,
cocuk haklari, engelli kisilerin
toplumla  biitiinlesmesi, etkin
basvuru hakk: ve adil yargilanma
hakki, masumiyet karinesi ve
savunma haklar1 dahil olmak
tizere, Sart’in kabul ettigi temel
haklar1 ve ilkeleri korur. Bu
Direktif bu haklar ve ilkeler
uyarinca uygulanmalidir.

Uye Devletler, bu Direktif
hiikiimlerinin AIHS nin giivence
altima aldigr haklara karsilik
geldiklerinde, ~AIHS’nin  bu
hiikiimleri ile tutarli olarak ve
Avrupa Insan Haklar1 Mahkemesi
ictihad1 ile gelistirildigi sekliyle
uygulanmasini saglamalidir.

Bu Direktif asgari kurallar
belirler. Uye Devletler daha iist
diizey koruma saglamak i¢in bu
Direktif’te  belirlenen  haklari
genisletebilir. Bu asgari kurallar
yargt  kararlarimin  karsilikli
taninmasii kolaylastirmak igin
konulmus olup, bu {ist diizey
koruma yargl kararlarinin
karsilikli taninmasina engel teskil
etmemelidir. Adalet Divani ve
Avrupa Insan Haklar1 Mahkemesi
ictihatlarinda yorumlandig: tizere,
koruma diizeyi asla Sart’in veya
AIHS nin belirledigi standartlarin
altina diismemelidir.

Bu Direktif, ¢ocuk haklarini
destekler ve Avrupa Konseyi
Cocuk Dostu Adalete iliskin
Rehber Ilkelerini, ozellikle de

(52)

(53)

(54)

(55)

This Directive upholds the
fundamental rights and principles
recognised by the Charter,
including the prohibition
of torture and inhuman and
degrading treatment, the right to
liberty and security, respect for
private and family life, the right
to the integrity of the person, the
rights of the child, integration of
persons with disabilities, the right
to an effective remedy and the
right to a fair trial, the presumption
of innocence and the rights of the
defence. This Directive should be
implemented in accordance with
those rights and principles.

Member States should ensure that
the provisions of this Directive,
where they correspond to rights
guaranteed by the ECHR, are
implemented consistently with
those of the ECHR and as
developed by case-law of the
European Court of Human Rights.

This Directive sets minimum
rules. Member States may
extend the rights set out in this
Directive in order to provide a
higher level of protection. Such
higher level of protection should
not constitute an obstacle to the
mutual recognition of judicial
decisions that those minimum
rules are designed to facilitate.
The level of protection should
never fall below the standards
provided by the Charter or by the
ECHR, as interpreted by the case-
law of the Court of Justice and
of the European Court of Human
Rights.

This Directive promotes the rights
of children and takes into account
the Guidelines of the Council of
Europe on child friendly justice,
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cocuklara verilecek bilgi ve
tavsiyelere iligkin hiikiimlerini
gdz Oniinde bulundurur. Bu
Direktif, c¢ocuklar dahil olmak
lizere, sliphelilere ve saniklara
bu Direktif’teki bir haktan
feragat etmenin  sonuglarin
kavramalar1 i¢in uygun bilgilerin
verilmesini ve bu tiir bir feragatin
goniillii olarak ve siipheye yer
birakmayacak sekilde yapilmasini
saglar. Siiphelinin veya sanigin
cocuk olmasi durumunda,
ebeveynlik sorumlulugunu tasiyan
kisi  ¢ocugun  Ozglrligiinden
yoksun birakilmasindan sonra
en kisa silirede bilgilendirilmeli
ve gerekgeleri  belirtilmelidir.
Ebeveynlik sorumlulugunu
tastyan kisinin bilgilendirilmesi
cocugun Ustiin yararina aykiri
ise, onun yerine, bir akraba
gibi bagka bir uygun yetiskin
bilgilendirilmelidir. Bu
durum,  ozellikle  c¢ocuklarin
korunmasi ve bakimindan
sorumlu olan belirli makamlar,
kurumlar veya bireylerin
bir cocugun  Ozgirliglinden
yoksun  birakildigima  iligskin
bilgilendirilmesini gerektiren
ulusal hukuk hiikiimlerine halel
getirmemelidir. Uye Devletler, en
istisnai kosullar hari¢ olmak iizere,
cocuk olan ve Ozgirliglinden
yoksun birakilan siiphelilere veya
saniklara iliskin olarak, ti¢linci
kisiyle iletisim kurma hakkinin
kullanilmasini sinirlamaktan
veya ertelemekten kacinmalidir.
Ancak ertelemenin uygulanmasi
durumunda, c¢ocugun herkesle
iletisimi kesilmemeli ve
ornegin, ¢ocugun korunmasi ve
bakimindan sorumlu bir kurum
veya birey ile iletisim kurmasina
izin verilmelidir.

in particular its provisions on
information and advice to be
given to children. This Directive
ensures that suspects and accused
persons, including  children,
are provided with adequate
information to understand the
consequences of waiving a
right under this Directive and
that any such waiver is made
voluntarily and unequivocally.
Where the suspect or accused
person is a child, the holder of
parental responsibility should
be notified as soon as possible
after the child’s deprivation of
liberty and should be provided
with the reasons therefor. If
providing such information to the
holder of parental responsibility
is contrary to the best interests
of the child, another suitable
adult such as a relative should be
informed instead. This should be
without prejudice to provisions
of national law which require
that any specified authorities,
institutions or individuals,
in particular those that are
responsible for the protection or
welfare of children, should be
informed of the deprivation of
liberty of a child. Member States
should refrain from limiting or
deferring the exercise of the right
to communicate with a third party
in respect of suspects or accused
persons who are children and who
are deprived of liberty, save in the
most exceptional circumstances.
Where a deferral is applied the
child should, however, not be
held incommunicado and should
be permitted to communicate, for
example with an institution or an
individual responsible for the
protection or welfare of children.
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(56)

(57)

Uye Devletlerin ve Komisyonun®
28 Eyliil 2011 tarihli, agiklayici
belgeler hakkinda Ortak Siyasi
Bildirgesi uyarinca, Uye
Devletler, gerektigi durumlarda,
bir Direktif’in  unsurlar1 ile
ulusal hukuka aktarma belgeleri
arasindaki 1iligskiyi agiklayan bir
veya daha fazla belgeyi, aktarma
tedbirlerinin bildirimine eklemeyi
tistlenmistir. Bu Direktif’e iliskin
olarak, yasa koyucu bu belgelerin

iletilmesinin gerekli olup
olmadigin1 degerlendirir.
Ceza muhakemesinde ve

Avrupa tutuklama miizekkeresi
siirecinde avukata erisim hakki

ve Ozgiirliiglinden yoksun
birakildigina dair ticlincii
kisiyi bilgilendirme hakki
ve Ozgiirliglinden yoksun

birakildiginda tigiincii kisilerle ve
konsolosluk yetkilileri ile iletisim
kurma hakkina iliskin ortak asgari

standartlarin belirlenmesine
yonelik bu Direktif’in
amaclarinin, Uye  Devletler

tarafindan yeterli Olclide yerine
getirilemedigi ancak tedbirin
Olceginden dolay1 daha ¢ok Birlik
diizeyinde gerceklestirilebildigi
icin, Birlik ABA’nin 5’inci
maddesinde diizenlenen yetki
ikamesi ilkesi uyarinca tedbirler
kabul edebilir. Bu maddede
belirlendigi  iizere, orantililik
ilkesi uyarinca, bu Direktif bu
amagclarin gerceklestirilmesi igin
gerekli olanin Otesine ge¢mez.

8 0J C369,17.12.2011, s. 14.
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(56)

(57)

In accordance with the Joint

Political Declaration of 28
September 2011 of Member
States and the Commission
on explanatory  documents®,

Member States have undertaken
to accompany, in justified
cases, the notification of their
transposition measures with one
or more documents explaining
the relationship between the
components of a directive and the
corresponding parts of national
transposition instruments.
With regard to this Directive,
the legislator considers the
transmission of such documents
to be justified.

Since the objectives of this
Directive, namely setting common
minimum rules for the right of
access to a lawyer in criminal
proceedings and in Europeanarrest
warrant proceedings and the right
to have a third person informed
of the deprivation of liberty and to
communicate with third persons
and with consular authorities
while deprived of liberty, cannot
be sufficiently achieved by the
Member States, but can rather,
by reason of the scale of the
measure, be better achieved  at
Union level, the Union may
adopt measures, in accordance
with the principle of subsidiarity
as set out 1n Article 5 TEU. In
accordance with the principle of
proportionality, as set out in that
Article, this Directive does not
go beyond what is necessary in
order to achieve those objectives.

8 0J C369,17.12.2011, p. 14.
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(58)

(59)

ABAnm ve ABIDAnin eki olan
“Ozgiirliik, Giivenlik ve Adalet
Alanlarinda Birlesik Krallik ve
[rlanda’nm Pozisyonuna Iliskin 21
Nolu Protokol”iin 1’inci ve 2’nci
maddeleri uyarinca ve Protokol’iin
4’lincli maddesine halel
getirmeksizin, bu Uye Devletler bu
Direktif’in kabul edilmesinde yer
almayacaklardir ve onunla bagh
olmayacaklar veya uygulanmasina
tabi olmayacaklardir.

ABA’nin ve ABIDA’nin eki olan
Danimarka’nin Pozisyonuna
[liskin 22 Nolu Protokol’iin 1’inci
ve 2’nci maddeleri uyarinca,
Danimarka, bu Direktif’in
kabuliinde yer almayacaktir ve
onunla bagli olmayacak veya
uygulanmasina tabi olmayacaktir.

Madde 1
Konu

Bu Direktif, ceza muhakemesinde
stiphelilerin ~ veya  saniklarin
ve 2002/584/JHA sayili
Cerceve Karari (“Avrupa
tutuklama miizekkeresi siireci”)
kapsamindaki  islemlere  tabi
olan kisilerin avukata erisim

hakki, ozgiirliigiinden yoksun
birakildigina dair liclincli
bir kisiyi bilgilendirme hakki

ve ozgirliglinden yoksun
birakildiginda tigiincii kisilerle ve
konsolosluk yetkilileri ile iletisim
kurma hakkma iliskin asgari
kurallar belirler.

Madde 2

Kapsam
Bu Direktif, ceza
muhakemesindeki  siiphelilerin

veya saniklarin bir Uye Devletin
yetkili makamlarinca, resmi bildiri
ile veya baska bir sekilde bir sug

(58)

(59)

In accordance with Articles 1
and 2 of Protocol No 21 on the
position of the United Kingdom
and Ireland in respect of the Area
of Freedom, Security and Justice,
annexed to the TEU and to the
TFEU and without prejudice to
Article 4 of that Protocol, those
Member States are not taking part
in the adoption of this Directive
and are not bound by it or subject
to its application.

In accordance with Articles 1
and 2 of Protocol No 22 on the
position of Denmark, annexed
to the TEU and to the TFEU,
Denmark is not taking part in the
adoption of this Directive, and is
not bound by it or subject to its
application,

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Subject matter
This  Directive lays down
minimum  rules  concerning
the rights of suspects and
accused persons in criminal
proceedings and of persons

subject to proceedings pursuant to
Framework Decision 2002/584/
JHA (‘European arrest warrant
proceedings’) to have access to
a lawyer, to have a third party
informed of the deprivation of
liberty and to communicate with
third persons and with consular

authorities while deprived of
liberty.

Article 2

Scope

This Directive applies to suspects
or accused persons in criminal
proceedings from the time when
they are made aware by the
competent authorities ofaMember
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(a)

(b)

110

islediklerine dair stipheli olduklari
veya suclandiklarinin haberdar
edildikleri andan itibaren ve
ozgirliigiinden yoksun birakilip
birakilmadiklarina bakilmaksizin
uygulanir.  Siiphelinin ~ veya
sanigin sucu isleyip islemedigi
meselesinin nihai tespiti anlamina
gelen, uygulanabildigi durumda
hiikkim ve herhangi bir temyiz
kararim1 da kapsayan islemlerin
sonuclandig1 ana kadar uygulanir.

Bu Direktif, 10’uncu madde
uyarinca, uygulayan Uye Devlette
yakalandiklar1 andan itibaren
Avrupa tutuklama miizekkeresi
siirecine (talep edilen kisiler) tabi
olan kisilere uygulanir.

Bu Direktif ayn1 zamanda birinci
paragrafta Ongoriildiigi iizere,
aymi kosullarda siipheli veya
sanik disindaki, polis veya baska
bir kolluk kuvveti tarafindan

sorgulanmas1 sirasinda  slipheli
veya sanik olan kisilere de
uygulanir.

Hafif suclar agisindan, adil
yargilanma hakkina halel
getirmeksizin:

bir Uye Devletin hukukunun, cezai
konularda yetkili bir mahkeme
disindaki bir makam tarafindan
yaptirim uygulanmasini
ongormesi ve bu tiir bir yaptirimin
uygulanmasina yonelik olarak,
boyle bir mahkemeye itiraz
veya basvuruda bulunulabilmesi
durumunda veya

Ozgiirliigiinden yoksun
birakmanin  yaptirnrm  olarak
uygulanamamasi durumunda; bu
Direktif yalnizca cezai konularda
yetkili bir mahkemenin yiirtittiigii
islemler i¢in uygulanir.

(b)

State, by official notification
or otherwise, that they  are
suspected or accused of having
committed a criminal offence, and
irrespective of whether they are
deprived of liberty. It applies until
the conclusion of the proceedings,
which is understood to mean
the final determination of the
question whether the suspect or
accused person has committed
the offence, including, where
applicable, sentencing and the
resolution of any appeal.

This Directive applies to persons
subject to European arrest warrant
proceedings (requested persons)
from the time of their arrest in
the executing Member State in
accordance with Article 10.

This Directive also applies, under
the same conditions as provided
for in paragraph 1, to persons other
than suspects or accused persons
who, in the course of questioning
by the police or by another law
enforcement authority, become
suspects or accused persons.

Without prejudice to the right to
a fair trial, in respect of minor
offences:

where the law of a Member State
provides for the imposition of a
sanction by an authority other
than a court having jurisdiction
in criminal matters, and the
imposition of such a sanction
may be appealed or referred to
such a court; or

where deprivation of liberty
cannot be imposed as a sanction;
this Directive shall only apply to
the proceedings before a court
having jurisdiction in criminal
matters.
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Her durumda, bu Direktif ceza
muhakemesinin asamasina
bakilmaksizin sliphelinin veya
sanigin  Ozgiirliglinden yoksun

birakilmasti  durumunda tam
olarak uygulanir.
Madde 3

Ceza muhakemesinde avukata erisim
hakki

Uye Devletler siiphelilerin ve

saniklarin savunma haklarin

(a)

(b)

(©)

(d)

(a)

pratik ve etkin bir bicimde
kullanmalarin1 saglayabilecekleri
zamanda ve sekilde, ilgili kisilerin
avukata erisim hakkina sahip
olmasini saglar.

saniklar
erisir.

Stipheliler
gecikmeksizin
Stipheliler veya saniklar
asagidakilerden hangisi  Once
gerceklesirse  gerceklessin, her
durumda avukata erisir:

veya
avukata

polis veya baska bir kolluk kuvveti
ya da adli makam tarafindan
sorguya ¢ekilmeden once;

sorusturmay1 yiriiten makam
veya diger yetkili makamlarin
liclincli  paragrafin (c) bendi
uyarinca sorusturma veya diger
delil toplama islemini ytiriitmesi
lizerine;

Ozgiirliiglinden yoksun
birakildiktan sonra, gecikmeksizin;

cezai konularda yetkili bir
mahkemede yargilanmak {izere
davet edildiginde, mahkeme
huzuruna  ¢ikmadan  Onceki
stirede.

Avukata erisim hakki asagidaki
durumlar1 kapsar:

Uye Devletler, polis veya bagka bir
kolluk kuvveti ya da adli makam

In any event, this Directive shall
fully apply where the suspect or
accused person is deprived of
liberty, irrespective of the stage of
the criminal proceedings.

Article 3

The right of access to a lawyer in

(a)

(b)

(©)

(d)

(a)

criminal proceedings

Member States shall ensure that
suspects and accused persons have
the right of access to a lawyer in
such time and in such a manner so
as to allow the persons concerned
to exercise their rights of defence
practically and effectively.

Suspects or accused persons shall
have access to a lawyer without
undue delay. In any event,
suspects or accused persons shall
have access to a lawyer from
whichever of the following points
in time is the earliest:

before they are questioned by
the police or by another law
enforcement or judicial authority;

upon the carrying out by
investigating or other competent
authorities of an investigative
or other evidence-gathering act
in accordance with point (c) of
paragraph 3;

without undue delay after

deprivation of liberty;

where they have been summoned
to appear before a court having
jurisdiction in criminal matters,
in due time before they appear
before that court.

The right of access to a lawyer
shall entail the following:

Member States shall ensure that
suspects or accused persons have
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(b)

(c)

(i)
(iii)

112

tarafindan sorgulanmasi Oncesi
dahil olmak tizere, siiphelilerin
veya saniklarin kendilerini temsil
eden avukatlarla 0zel goriisme
ve iletisim kurma hakkina sahip
olmasini saglar;

Uye Devletler siiphelilerin veya
saniklarin avukatlarinin sorguda
bulunmasi ve sorguya etkin bir
sekilde katilmasi haklarina sahip
olmasint saglar. Ulusal hukuk
kapsamindaki  usullerin  1lgili
hakkin  etkin  kullanilmasina
ve esasina halel getirmemesi
kaydiyla, bu katilim ulusal hukuk
kapsamindaki usullere uygundur.
Bir avukatin sorguya katilmasi
durumunda, bu katilimin
gerceklestigi hususu, ilgili Uye
Devletin hukukunun 6ngordigii
kayit wusulii kullanilarak kayit
altina alinir;

Eger sliphelinin veya sani8in:
kimlik teshisi;
ylizlestirme;

su¢ mahallinde canlandirma ile
ilgili islemlere katilmasi gerekirse
veya katilmasina izin verilirse,
bu tiir islemlerin ulusal hukukta
ongorildigi durumlarda,
Uye  Devletler  siiphelilerin
veya saniklarin  avukatlarinin
yukaridaki sorusturma ve delil
toplama  islemlerine  katilma
hakkina asgari Olgliide sahip
olmasin1 saglar.

Uye Devletler siiphelilerin veya

saniklarin  bir avukat temin
etmelerini kolaylastirmaya
yonelik genel bilgiyr erisilir

kilmaya tesvik eder.

(b)

(c)

(i)
(ii)
(iii)

the right to meet in private and
communicate with the lawyer
representing  them, including
prior to questioning by the police
or by another law enforcement or
judicial authority;

Member States shall ensure that
suspects or accused persons
have the right for their lawyer
to be present and participate
effectively when questioned.
Such participation shall be in
accordance  with  procedures
under national law, provided that
such procedures do not prejudice
the  effective  exercise and
essence of the right concerned.
Where a  lawyer participates
during questioning, the fact that
such participation has taken place
shall be noted using the recording
procedure in accordance with
the law of the Member State
concerned;

Member States shall ensure that
suspects or accused persons
shall have, as a minimum, the
right for their lawyer to attend
the following investigative or
evidence-gathering acts where
those acts are provided for under
national law and if the suspect
or accused person is required
or permitted to attend the act
concerned:

identity parades;
confrontations;

reconstructions of the scene of a
crime.

Member States shall endeavour
to make general information
available to facilitate the obtaining
of'a lawyer by suspects or accused
persons.
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(a)

(b)

Ulusal hukukun zorunlu avukat
bulundurulmasina iliskin
hiikiimlerine karsin, Uye Devletler
Ozgiirligiinden yoksun birakilan
stiphelilerin ~ veya  saniklarin,
9’uncu madde uyarinca bu haktan
feragat etmedikleri  takdirde,
avukata erisim hakkin1 etkin
kullanabilmelerini saglamak i¢in
gerekli diizenlemeleri yapar.

Istisnai durumlarda ve sadece
yargilama  Oncesi  asamada,
siiphelinin veya sanmi@in cografi
uzakliginin, ozgiirliglinden
yoksun  birakildiktan ~ sonra
gecikmeksizin  avukata erisim
hakkmi kullanmasint miimkiin
kilmadigi  durumlarda, Uye
Devletler  ikinci  paragrafin
(c) bendini  gecici  olarak
uygulamayabilir.

durumlarda ve sadece
yargilama  Oncesi  asamada,
asagidaki miicbir sebeplerden
birini esas alarak, davanin
ozel kosullar1 1s181nda
gerekcelendirildigi dlgiide, Uye
Devletler figlincii  paragrafta
ongoriilen haklar1 gegici olarak
uygulamayabilir:

Istisnai

bir kisinin yasami, 6zgiirliigili veya
vicut biitlinliiglinii ciddi sekilde
olumsuz etkileyecek sonuglarin
oniine gecilmesi konusunda acil
bir ihtiya¢ oldugunda;

ceza muhakemesine yonelik esaslt
bir riski 6nlemek i¢in sorusturma

makamlarinin  acil  eylemde
bulmasi gerektiginde.

Madde 4

Gizlilik
Uye Devletler, bu Direktif

kapsaminda oOngoriilen avukata
erisim  hakkinin  kullanilmasi

(a)

(b)

Notwithstanding provisions
of national law concerning the
mandatory presence of a lawyer,
Member States shall make the
necessary arrangements to ensure
that suspects or accused persons
who are deprived of liberty are in
a position to exercise effectively
their right of access to a lawyer,
unless they have waived that right
in accordance with Article 9.

In exceptional circumstances
and only at the pre-trial stage,
Member States may temporarily
derogate from the application of
point (c) of paragraph 2 where
the geographical remoteness of a
suspect or accused person makes
it impossible to ensure the right of
access to a lawyer without undue
delay after deprivation of liberty.

In exceptional circumstances and
only at the pre-trial stage, Member
States may temporarily derogate
from the application of the rights
provided for in paragraph 3 to the
extent justified in the light of the
particular circumstances of the
case, on the basis of one of the
following compelling reasons:

where there 1s an urgent
need to avert serious adverse
consequences for the life, liberty
or physical integrity of a person;

where immediate action by
the investigating authorities is
imperative to prevent substantial
jeopardy to criminal proceedings.

Article 4
Confidentiality

Member States shall respect the
confidentiality of communication
between suspects or accused
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sirasinda stlipheliler veya saniklar
ve avukatlar1 arasindaki iletisimin
gizliligine riayet eder. Bu iletisim
goriisme, yazigma, telefon
konusmalar1 ve wulusal hukuk
kapsaminda izin verilen diger
iletisim sekillerini kapsar.

Madde 5

Ozgiirliigiinden yoksun birakildigina
dair tucincii kisiyi bilgilendirme hakki

1.

(a)

114

Uye
yoksun

Devletler 06zgiirliigiinden
birakilan  siiphelilerin
veya  saniklarin,  istedikleri
takdirde, akraba veya isveren
gibi  kendilerinin  belirledigi
en az bir kisiyi Ozgirliigiinden
yoksun  birakildiklarmma  dair
gecikmeksizin bilgilendirmelerini
saglar.

Stiphelinin veya sanigin g¢ocuk
olmasi durumunda, baska bir
uygun yetiskinin bilgilendirilmesi
cocugun {istlin yararma aykiri
olmadikca, Uye Devletler,
ebeveynlik sorumlulugunu tagiyan
kisinin, ¢ocugun oOzgiirliglinden
yoksun birakildig1 ve gerekgeleri
konusunda, miimkiin olan en
kisa stirede bilgilendirilmesini
saglar. Bu paragrafin amaclari
dogrultusunda, 18  yasindan
kiiciik bir kisi ¢ocuk olarak

degerlendirilir.

Asagidaki miicbir sebeplerden
birini esas alarak, davanin
ozel kosullar1 151g¢1nda
gerekcelendirildiginde, Uye
Devletler birinci  ve  ikinci

paragraflarda Ongoriilen haklari
gecici olarak uygulamayabilir:

bir kisinin yasami, 6zglrliigii veya
viicut biitiinliiglinii ciddi sekilde
olumsuz etkileyecek sonuglarin

persons and their lawyer in the
exercise of the right of access to
a lawyer provided for under this
Directive. Such communication
shall include meetings,
correspondence, telephone
conversations and other forms of
communication permitted under
national law.

Article 5

The right to have a third person

informed of the deprivation of liberty

1.

(a)

Member States shall ensure that
suspects or accused persons who
are deprived of liberty have the
right to have at least one person,
such as a relative or an employer,
nominated by them, informed
of their deprivation of liberty
without undue delay if they so
wish.

If the suspect or accused person
1s a child, Member States shall
ensure that the holder of parental
responsibility of the child is
informed as soon as possible of
the deprivation of liberty and of
the reasons pertaining thereto,
unless it would be contrary to
the best interests of the child, in
which case another appropriate
adult shall be informed. For the
purposes of this paragraph, a
person below the age of 18 years
shall be considered to be a child.

Member States may temporarily
derogate from the application of
the rights set out in paragraphs 1
and 2 where justified in the light
of the particular circumstances
of the case on the basis of one of
the following compelling reasons:

where there 1s an urgent
need to avert serious adverse
consequences for the life, liberty
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(b)

oniine gec¢ilmesi konusunda acil
bir ithtiyac¢ oldugunda;

ceza  muhakemesine  Onemli
Olgiide zarar verilebilecek bir
durumu onlemek icin acil bir
ithtiyac¢ oldugunda.

Uye Devletler, ikinci paragrafta
ongoriilen hakkin gecici olarak
uygulanmamasi durumunda,
cocugun  korunmasindan  ve
bakimindan sorumlu bir makamin,
cocugun Ozgiirliglinden yoksun
birakildigina dair gecikmeksizin
bilgilendirilmesini saglar.

) Madde 6
Ozgiirliigiinden yoksun

birakildiginda iiciincii Kisilerle

iletisim kurma hakki

Uye Devletler 6zgiirliigiinden
yoksun birakilan siiphelilerin veya
saniklarin  kendileri tarafindan
belirlenen akraba gibi en az bir
tclincii kisi ile gecikmeksizin
iletisim kurma hakkina sahip
olmasini saglar.

Uye Devletler zorunlu sartlari
veya orantilt operasyonel sartlari
g0z Oniinde bulundurarak, birinci
paragrafta  belirtilen  hakkin
kullanilmasin1 sinirlayabilir veya
erteleyebilir.

Madde 7

Konsolosluk yetkilileri ile iletisim

hakki

Uye Devletler vyabanct ve
ozgiirliiglinden yoksun birakilmis
siphelilerin ~ veya  saniklarin,
vatandast  olduklar1  Devletin
konsolosluk yetkililerini
Ozgiirliglinden yoksun

birakildigina  ilisgkin ~ olarak

(b)

or physical integrity of a person;

where there is an urgent need to
prevent a situation where criminal
proceedings could be substantially
jeopardised.

Where Member States temporarily
derogate from the application of
the right set out in paragraph 2,
they shall ensure that an authority
responsible for the protection or
welfare of children is informed
without undue delay of the
deprivation of liberty of the child.

Article 6

The right to communicate, while

deprived of liberty, with third

persons

Member States shall ensure that
suspects or accused persons who
are deprived of liberty have the
right to communicate without
undue delay with at least one
third person, such as a relative,
nominated by them.

Member States may limit or
defer the exercise of the right
referred to in paragraph 1 in
view of imperative requirements

or proportionate  operational
requirements.
Article 7

The right to communicate with

consular authorities

Member States shall ensure that
suspects or accused persons
who are non-nationals and who
are deprived of liberty have
the right to have the consular
authorities of their State of
nationality informed of the

115



Ceza Muhakemesinde Avukata Erisim, Ozglrliginden Yoksun Birakildigina Dair Uglinci
Kigileri Bilgilendirme, Ugiincl Kisiler ve Konsolosluk Yetkilileri ile iletisim Kurma Hakki

gecikmeksizin bilgilendirme ve
istedikleri takdirde bu yetkililerle
iletisim kurma hakkina
sahip olmasmi saglar. Ancak
stiphelilerin veya saniklarin iki
ya da daha fazla vatandasliga
sahip olmasi durumunda,
mevcut ise, hangi konsolosluk
yetkililerinin ozgirliglinden
yoksun birakildigina dair
bilgilendirilecegini ve iletisim
kurmak istedikleri yetkilileri
secebilirler.

saniklar
konsolosluk

Stipheliler veya
aynt  zamanda,
yetkililerinin mutabakatina
ve ilgili  siiphelilerin = veya
saniklarin isteklerine bagli olarak,
konsolosluk yetkilileri tarafindan
ziyaret edilme hakki, onlarla sozli
ve yazil iletisim kurma hakki ve
konsolosluklar1 tarafindan temin
edilen avukatla temsil hakkina da
sahiptirler.

Bu maddede ongoriilen haklarin
kullanilmasi, ulusal hukuk veya
usullerin, bu haklarla amaglanan
hedeflerin tam olarak hayata
gecirilmesini saglamasi kaydiyla,
bu hukuk veya usuller tarafindan
diizenlenebilir.

Madde 8
Gecici derogasyonlarin

uygulanmasina iliskin genel kosullar

1

(a)
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3’lincii maddenin besinci veya
altinct  paragrafi ile  5’inci
maddenin  {i¢lincii ~ paragrafi
kapsamindaki herhangi bir gecici
derogasyon

orantilidir ve gerekenin Otesine
gecmez;

2.

(2)

deprivation of liberty without
undue delay and to communicate
with those authorities, if they so
wish. However, where suspects or
accused persons have two or more
nationalities, they may choose
which consular authorities, if
any, are to be informed of the
deprivation of liberty and with
whom they wish to communicate.

Suspects or accused persons also
have the right to be visited by
their consular authorities, the
right to converse and correspond
with them and the right to have
legal representation arranged
for by their consular authorities,
subject to the agreement of those
authorities and the wishes of
the suspects or accused persons
concerned.

The exercise of the rights laid
down in this Article may be
regulated by national law or
procedures, provided that such law
or procedures enable full effect to
be given to the purposes for which
these rights are intended.

Article 8

General conditions for applying

temporary derogations

Any temporary derogation under
Article 3(5) or (6) or under Article
5(3) shall

be proportionate and not go
beyond what is necessary;
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(b)

(c)

(d)

(a)

kesin  bir zamanla

sinirhidir;

sekilde

miinhasiran isnat edilen sucgun
tiirli veya agirligina dayanmaz ve

genel olarak  yargilamanin
adilligine halel getirmez.

3’linci maddenin besinci veya
altinc1 paragraflar1 kapsamindaki
gecici  derogasyonlar yalnizca
bir adli makam ya da kararin
yargl incelemesine sunulabilmesi
sartryla, baska bir yetkili makam
tarafindan, somutolayin 6zelligine
gore, usule uygun alinan gerekgeli
karar ile getirilebilir. Usule uygun
alman gerekeeli karar, ilgili Uye
Devletin hukukunun 6ngordigii
kayit usulii kullanilarak
kaydedilir.

5’inci maddenin
paragrafi kapsamindaki gecici
derogasyonlar,  yalmizca  bir
adli makam ya da kararin yargi
incelemesine sunulabilmesi
sartiyla, baska bir  yetkili
makam tarafindan, somut olayin
ozelligine gore getirilebilir.

Madde 9
Feragat

ucuncu

Zorunlu avukat bulundurulmasini
ve avukatin destek vermesini
gerektiren ulusal hukuka halel
getirmeksizin, 3’ilincli ve 10’uncu
maddelerde belirtilen bir haktan
feragate iliskin olarak, Uye
Devletler:

siipheliye veya saniga, yazili ya
da szl olarak, basit ve anlasilir
bir dille, ilgili hakkin igerigine
ve haktan feragat etmenin olasi
sonuglarina iliskin agik ve yeterli
bilgi verilmesini ve

(b)

(c)

(d)

be strictly limited in time;

not be based exclusively on the
type or the seriousness of the
alleged offence; and

not prejudice the overall fairness
of the proceedings.

Temporary derogations under
Article 3(5) or (6) may be
authorised only by a duly reasoned
decision taken on a case-by- case
basis, either by a judicial authority,
or by another competent authority
on condition that the decision can
be submitted to judicial review.
The duly reasoned decision shall
be recorded using the recording
procedure in accordance with
the law of the Member State
concerned.

Temporary derogations under
Article 5(3) may be authorised
only on a case-by-case basis,
either by a judicial authority, or
by another competent authority
on condition that the decision can
be submitted to judicial review.

Article 9
Waiver

Without prejudice to national law
requiring the mandatory presence
or assistance of a lawyer, Member
States shall ensure that, in relation
to any waiver of a right referred to
in Articles 3 and 10:

the suspect or accused person has
been provided, orally or in writing,
with clear and sufficient information
in simple and understandable
language about the content of the
right concerned and the possible
consequences of waiving it; and
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(b) feragatin goniilli olarak ve
sipheye  yer  birakmayacak
sekilde yapilmasini saglar.

2. Yazili ve sozlii olarak yapilabilen
feragat,  feragatin  yapildig
kosullar da dahil olmak {izere,
ilgili Uye Devletin hukukunun
ongordigi kayit usulii
kullanilarak kaydedilir.

3. Uye  Devletler, siiphelilerin
veya saniklarin ceza
muhakemesi siiresince,
herhangi bir anda, feragati
sonradan  geri  ¢ekebilmesini
ve bu imkan hakkinda onlarin
bilgilendirilmesini saglar. Bu tiir
bir geri ¢ekme, yapildigr andan
itibaren gecerlidir.

Madde 10
Avrupa tutuklama miizekkeresi
siirecinde avukata erisim hakki

L. Uye Devletler talep edilen kisinin,
Avrupa tutuklama miizekkeresi
geregince tutuklanmasi  lizerine,
uygulayan Uye Devlette avukata
erisim hakkina sahip olmasini saglar.

2. Uygulayan Uye  Devletteki
avukata erisim hakk:1 igerigine
iligkin olarak, talep edilen kisiler,
bu Uye Devlette asagidaki haklara
sahip olur:

(a) talep edilen kisilerin haklarini
etkin bir sekilde ve her
durumda, 6zgiirliigiinden yoksun
birakildiktan sonra gecikmeksizin
kullanmalarini saglayacak siire ve
sekilde avukata erisim hakki;

(b)  kendilerini temsil eden avukatla
goriisme ve iletisim hakka;

(c) avukatlarmin  bulunmasi  ve
ulusal hukuk usulleri uyarinca,
uygulayan adli makam tarafindan

(b) the waiver is given voluntarily
and unequivocally.

2. The waiver, which can be made in
writing or orally, shall be noted,
as well as the circumstances under
which the waiver was given,
using the recording procedure in
accordance with the law of the
Member State concerned.

3. Member States shall ensure that
suspects or accused persons may
revoke a waiver subsequently at
any point during the criminal
proceedings and that they are
informed about that possibility.
Such a revocation shall have
effect from the moment it is
made.

Article 10
The right of access to a lawyer in
European arrest warrant proceedings

l. Member States shall ensure that a
requested person has the right of
access to a lawyer in the executing
Member State upon arrest pursuant
to the European arrest warrant.

2. With regard to the content of the
right of access to a lawyer in the
executing Member State, requested
persons shall have the following
rights in that Member State:

(a)  the right of access to a lawyer in
such time and in such a manner
as to allow the requested persons
to exercise their rights effectively
and in any event without undue
delay from deprivation of liberty;

(b)  theright to meet and communicate
with the lawyer representing
them,;

(c) the right for their lawyer to be
present and, in accordance with
procedures in national law,
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yuriitiilen, talep edilen kisinin
durusmasina katilmasi1  hakki.
Avukatin durugsmaya katilmasi
durumunda, bu durum ilgili Uye
Devletin hukukunun 6ngordigi
kayit usulii kullanilarak
kaydedilir.

4,5, 6,7 ve 9’uncu maddeler ile,
5’inci maddenin t¢iincti paragrafi
kapsaminda gegici derogasyon
getirilmesi  durumunda, 8’inci
maddede  Ongoriilen  haklar,
kiyas yoluyla, uygulayan Uye
Devletteki  Avrupa tutuklama
miizekkeresi siirecine uygulanir.

Uygulayan ~ Uye  Devletteki
yetkili makam, 06zglrligiinden
yoksun  birakildiktan ~ sonra
gecikmeksizin, talep  edilen
kisileri emri veren Uye Devlette
avukat tutma haklarina iligkin
olarak bilgilendirir. Emri veren
Uye Devletteki bu avukatin rolii,
avukata 2002/584/JHA  sayili
Cer¢eve Karar1 kapsamindaki,
talep edilen kisilerin haklarinin
etkin bir sekilde kullanilmasina
yonelik bilgi ve tavsiye vererek
uygulayan ~ Uye  Devletteki
avukata yardimei olmaktir.

Talep edilen kisilerin, emri
veren Uye Devlette avukat tutma
hakkin1  kullanmak istemeleri
ve hélihazirda bir avukatlarinin
olmamasi durumunda, uygulayan
Uye Devletteki yetkili makam
emri veren Uye Devletteki yetkili
makami derhal bilgilendirir. Bu
Uye Devletin yetkili makamu,
orada avukat tutmalarini
kolaylastirmak icin talep edilen
kisilere gecikmeksizin bilgi verir.

participate during a hearing of a
requested person by the executing
judicial authority. Where a lawyer
participates during the hearing this
shall be noted using the recording
procedure in accordance with
the law of the Member State
concerned.

The rights provided for in Articles
4,5,6,7,9,and, where atemporary
derogation under Article 5(3) is
applied, in Article 8, shall apply,
mutatis mutandis, to European
arrest warrant proceedings in the
executing Member State.

The competent authority in
the executing Member State
shall, without undue delay after
deprivation of liberty, inform
requested persons that they have
the right to appoint a lawyer in
the issuing Member State. The
role of that lawyer in the issuing
Member State is to assist the
lawyer in the executing Member
State by providing that lawyer
with information and advice with
a view to the effective exercise
of the rights of requested persons
under  Framework  Decision
2002/584/JHA.

Where requested persons wish
to exercise the right to appoint
a lawyer in the issuing Member
State and do not already have such
a lawyer, the competent authority
in the executing Member State
shall promptly inform the
competent authority in the issuing
Member State. The competent
authority of that Member State
shall, without wundue delay,
provide the requested persons
with information to facilitate
them in appointing a lawyer there.
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Talep edilen bir kisinin emri
veren Uye Devlette avukat tutma
hakki,  2002/584/JHA  sayili
Cerceve  Kararda  Dbelirlenen
siirelere veya uygulayan adli
makamin bu siireler icerisinde
ve Cer¢eve Kararda belirlenen
sartlarda kisinin teslim edilip
edilmeyecegine  karar verme
ylkiimliiliigiine halel getirmez.

Madde 11
Adli yardim

Bu Direktif, Sart ve AIHS
uyarinca uygulanmasi gereken,
adli yardima iligkin ulusal hukuka
halel getirmez.

Madde 12
Basvuru yollar
Uye Devletler, hem ceza
muhakemesinde stiphelilerin

veya saniklarin hem de Avrupa
tutuklama miizekkeresi siirecinde
talep edilen  kisilerin, bu
Direktif’te yer alan haklarin ihlali
s0z konusu oldugunda, ulusal
hukuk kapsaminda etkili bagvuru
yollarina sahip olmalarini saglar.

Delilin  kabul edilebilirligine
iliskin ulusal kural ve sistemlere
halel getirmeksizin, Uye Devletler,
stiphelilerin ~ veya  saniklarin
verdigi ifadeleri veya avukata
erigim haklarinin ihlali konusunda
elde edilen delili degerlendirirken
ya da 3’linci maddenin altinci

paragrafi uyarinca bu hakkin
uygulanmamasi yetkisinin
verildigi durumlarda, savunma
haklarma  ve  yargilamanin
adilligine saygi gosterilmesini
saglar.

6.

l.

The right of a requested person
to appoint a lawyer in the
issuing Member State is without
prejudice to the time-limits set
out in Framework Decision
2002/584/JHA or the obligation
on the executing judicial authority
to decide, within those time-
limits and the conditions defined
under that Framework Decision,
whether the person is to be
surrendered.

Article 11
Legal aid

This Directive is without prejudice
to national law in relation to
legal aid, which shall apply in
accordance with the Charter and
the ECHR.

Article 12
Remedies

Member States shall ensure that
suspects or accused persons in
criminal proceedings, as well as
requested persons in European
arrest warrant proceedings, have
an effective remedy under national
law in the event of a breach of
the rights under this Directive.

Without prejudice to national
rules and systems on the
admissibility of  evidence,
Member States shall ensure that,
in criminal proceedings, in the
assessment of statements made
by suspects or accused persons or
of evidence obtained in breach of
their right to a lawyer or in cases
where a derogation to this right
was authorised in accordance
with Article 3(6), the rights of the
defence and the fairness of the
proceedings are respected.
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Madde 13
Dezavantajh Kisiler

Uye Devletler, dezavantajli
siphelilerin ~ ve  dezavantajh
saniklarin belirli ihtiyaclarinin,
bu Direktif’in uygulanmasinda
dikkate alinmasini saglar.

Madde 14
Geriye gotiirmeme

Bu Direktif’teki hig¢bir hiikiim,
Sart, AIHS veya diger ilgili
uluslararast  hukuk hikiimleri
ya da bir Uye Devletin daha iist
diizey koruma saglayan hukuku
kapsaminda saglanan haklar
ve usuli teminatlar1 kisitladigi
veya uygulamadigr  seklinde
yorumlanmaz.

Madde 15
Aktarma

Uye Devletler, bu Direktif’e uyum
saglamak icin gerekli kanunlari,
tiziiklert ve 1dari hikiimleri
27 Kasim 2016 tarihine kadar
yiiriirlige koyar. Uye devletler,
bununla ilgili Komisyonu derhal
bilgilendirirler.

Uye Devletler, bu tedbirleri
kabul ettiginde, tedbirlerde bu
Direktif’e bir atif yapilir veya
bu tedbirlerin resmi olarak
yayinlanmalar1 durumunda,
boyle bir atfa yer verilir. Bu atfin
yapilma ydntemleri Uye Devletler
tarafindan belirlenir.

Uye Devletler, bu Direktif
kapsaminda kabul ettikleri ulusal
hukuk tedbirlerine iliskin metni
Komisyona iletir.

Article 13
Vulnerable persons

Member States shall ensure that
the particular needs of vulnerable
suspects and vulnerable accused
persons are taken into account in
the application of this Directive.

Article 14
Non-regression clause

Nothing in this Directive shall
be construed as limiting or
derogating from any of the rights
and procedural safeguards that
are ensured under the Charter,
the ECHR, or other relevant
provisions of international law
or the law of any Member State
which provides a higher level of
protection.

Article 15
Transposition

Member States shall bring into
force the laws, regulations
and administrative provisions
necessary to comply with this
Directive by 27 November 2016.
They shall immediately inform
the Commission thereof.

When Member States adopt those
measures, they shall contain a
reference to this Directive or
shall be accompanied by such a
reference on the occasion of their
official publication. The methods
of making such a reference shall
be laid down by the Member
States.

Member States shall communicate
to the Commission the text of the
measures of national law which
they adopt in the field covered by
this Directive.
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Madde 16
Rapor

Komisyon, 28 Kasim 2019 tarihine
kadar Avrupa Parlamentosuna
ve Konseye, gerektiginde
mevzuat tekliflerini dahil etmek
suretiyle, 3 lincii maddenin altinci
paragrafinin, 8’inci maddenin
birinci ve ikinci paragraflar ile
baglantili olarak uygulanmasina
iliskin ~ bir  degerlendirmeyi
icerecek sekilde, Direktif’e uyum
saglamak icin Uye Devletlerin
gerekli tedbirleri ne Olclide
aldiklarin1 ~ degerlendiren  bir
raporu, gerektiginde mevzuat
tekliflerini  eklemek suretiyle
sunar.

Madde 17
Yiiriirliige girme

Bu Direktif, Avrupa Birligi Resmi
Gazetesi’nde yayimlanmasini
takip eden yirminci giin yiirtirliige
girer.

Madde 18

Muhatabi
Bu Direktif’in muhatabi,
Antlagsmalar  uyarinca;  Uye

Devletlerdir.

22 Ekim 2013  tarihinde
Strazburg’da imzalanmistir.

Avrupa Konseyi adina Baskan

For the Council The President
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Article 16
Report

The Commission shall, by 28
November 2019, submit a report
to the European Parliament and to
the Council, assessing the extent
to which the Member States have
taken the necessary measures
in order to comply with this
Directive, including an evaluation
ofthe application of Article 3(6) in
conjunction with Article 8(1) and
(2), accompanied, if necessary, by
legislative proposals.

Article 17
Entry into force

This Directive shall enter into
force on the twentieth day
following that of its publication
in the Official Journal of the
European Union.

Article 18
Addressees

This Directive is addressed to
the Member States in accordance
with the Treaties.

Done at Strasbourg, 22 October
2013.

Avrupa Parlamentosu adina Baskan
For the European Parliament The President

M. SCHULZ
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V.  CEZAMUHAKEMESINDE SUPHELI VEYA SANIK OLAN
DEZAVANTAJLI KISILERIN USULI TEMINATLARI

« Genel Olarak

Dezavantajli kisilerin adil yargilanma haklari, Avrupa Temel Haklar Sart1 ve
AIHS’deki ortak ilkeler ve asgari standartlara ragmen, AB diizeyinde yeterince
garanti altina alinmig degildir. Bu durum, ortak ilke ve standartlarin uygulanmasinda
eksikliklere neden olmakta ve yargi makamlar1 arasindaki karsilikli giivene zarar
verebilmektedir. Bunun sonucu olarak, yargi kararlarmin karsilikli taninmasi ve
cezai konularda polis ve adli isbirligi olumsuz etkilenebilmektedir.

Avrupa ¢apinda her yi1l yaklasik 358.000 ila 719.000 dezavantajli kisi' ceza adaleti
sistemi ile yiiz ylize gelmektedir. Toplumun bu hassas kesimi, ceza adaleti sistemi ile
karsilastiginda bilgi ve olgunluk diizeyleri ya da zihinsel veya fiziksel kisithiliklar
nedeniyle ayrimciliga maruz kalma ya da temel haklarindan mahrumiyet riski ile
daha fazla kars1 karsiyadir. Bu nedenle, ceza muhakemesinde dezavantajli kisilerin
korunmasina yonelik ortak asgari standartlarin belirlenmesi son derece onemlidir.
Ayrica, dezavantajli kisiler kendi tilkeleri disinda yiiriitiilen bir ceza muhakemesine
dahil olabilirler. Boyle durumlarda, ceza muhakemesinin yiiritildigi tlkede
dezavantajli kisinin temel haklarinin kendi iilkesindeki standartlarda korunmasi
gerekliligi, AB diizeyinde bu alanda asgari standartlarin belirlenmesi i¢in diger bir
etkendir.

Stockholm Programi uyarinca siiphelilerin ve saniklarin adil yargilanma haklarinin
temin edilmesine yonelik olarak kabul edilen Direktifler, ceza muhakemesindeki
dezavantajlikisilerin ihtiyaglarini tam olarak dikkate almamaktadir. Bunedenle, “Ceza
Muhakemesinde Siiphelilerin veya Saniklarin Usuli Haklarinin Gii¢lendirilmesine
Yonelik Yol Haritasi”’nda’? dezavantajli siiphelilerin ve saniklarin adil yargilanma
hakkinin giivence altina alinmasi i¢in 6zel teminatlarin 6ngoriilmesi, tedbirlerden
biri olarak agik¢a yer almistir (Tedbir E).

Avrupa Komisyonu 27 Kasim 2013 tarihinde ceza muhakemesindeki dezavantajli
stipheli ve saniklarin usuli teminatlarina iliskin bir Tavsiye Karar1® kabul etmistir.

Tavsiye Karar1 kapsaminda dezavantajl kisiler kavrami, yasina, zihinsel veya
fiziksel kosullar1 ya da engellerine bagli olarak ceza muhakemesini anlayamayan ve
etkin bir sekilde muhakemeye katilamayan siiphelileri veya saniklari ifade etmektedir.
Tavsiye Karari’nin amaci, dezavantajl kisilerin adil yargilanma haklarinin garanti
altina alinmas1 ve usuli haklarmin giiglendirilmesi i¢in Uye Devletleri tesvik etmektir.

! Commission Staff Working Document Impact Assessment Accompanying the document Proposal
for a directive of the European Parliament and of the Council Proposal for a on procedural safeguards
for children suspected or accused in criminal proceedings. Brussels, 27.11.2013, SWD (2013) 480 final.
http//ec.europa.eu/justice/criminal/files/swd_2013_480_en.pdf (Erisim tarihi: Aralik 2016)

20J C 295 4.12.2009, s.1.

3 Ceza Muhakemesinde Siipheli veya Sanik Olan Dezavantajli Kigilerin Usuli Teminatlarina iligkin 27
Kasim 2013 Tarihli Komisyon Tavsiye Karar1 (2013/C 378/02) O] C 378, 24.12.2013, s.8.
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Dezavantajli kisiler ceza muhakemesi siirecinde yer aldiklarinda, gecikmeksizin
tespit edilmeleri biiyilk 6nem tasimaktadir. Bu kapsamda, kolluk gorevlileri ve
yargli makamlar tarafindan bir ilk degerlendirme yapilmalidir. Yetkili makamlar
gerektiginde dezavantajin derecesi, dezavantajli kisinin ihtiyaclar1 ve alinabilecek
onlemler konusunda bagimsiz bir uzmandan yardim almalidir.

Dezavantajli kisilere iligkin usuli haklar, bu kisilerin bir su¢ islediginden
stiphelenildigi andan itibaren ceza muhakemesinin sonuglanmasina kadar
uygulanmalidir. Bu siiregte, dezavantajli kisilere yeterli damisma ve destek
saglanmalidir. Ayrica, bu kisilerin yasal temsilcilerine miimkiin olan en kisa stirede
ceza muhakemesinin varlig1 hakkinda bilgi verilmelidir.

Tavsiye Karar1 ile dezavantajli kisilerin, ayrimcilik yapilmamasi, bilgilenme
hakki, avukata erisim hakki, tibbi yardim hakki, sorgulamanin isitsel-gorsel kayit
altina alinmasi gibi haklar1 koruma altina alinmaktadir.

Tavsiye Karari’nda kolluk gorevlileri ve ceza muhakemesi yoniinden yetkili yargi
makamlarinin dezavantajli kisiler konusunda egitim almalar1 da 6ngoriilmektedir.
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AVRUPA KOMIiISYONUNUN

27 Kasim 2013 Tarihli ve 2013/C-
378/02 Sayih

Ceza Muhakemesinde Siipheli veya
Sanik Olan Dezavantajh Kisilerin
Usuli Teminatlarina iliskin Tavsiye
Karan

AVRUPA KOMISYONU,
Avrupa Birligi’nin Isleyisi Hakkinda
Antlagma’y1 ve ozellikle bu

Antlasma’nin  292°nci maddesini  goz
ontinde tutarak,

Asagidaki gerekcelerle ISBU

TAVSIYELERDE BULUNUR:

(1) Bu Tavsiye Karari’nin amaci,
yaglari, akli veya fiziksel
durumlart ya da  engelleri
nedeniyle ceza muhakemesini

anlayamayan ve etkin bir sekilde
muhakemeye katilamayan tiim
siiphelilerin ~ veya  saniklarin
(‘dezavantajli  kisiler’)  usuli
haklarini gii¢lendirmek icin Uye
Devletleri tesvik etmektir.

(2) Bu Tavsiye Karar siiphelilerin
veya saniklarin usuli haklarim
korumaya yonelik asgari kurallar

olusturarak, Uye Devletlerin
diger Uye Devletlerin ceza
adaleti  sistemlerine  giivenini

giliclendirmelidir ve boylece bu
Tavsiye Karar, cezai konulardaki
kararlarin karsilikli taninmasinin
gelistirilmesine yardimci olabilir.

(3) Stokholm Programi', ceza
muhakemesinde bireylerin
haklarinin giiclendirilmesine
yogun bir sekilde odaklanir.

Program’in 2.4’{incii bendinde
Avrupa Konseyi, Komisyon’u
stiphelilerin ~ veya  sanmiklarin
' 0] C115,4.5.2010, s. 1.
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COMMISSION
RECOMMENDATION

of 27 November 2013

on procedural safeguards for
vulnerable persons suspected or
accused in criminal proceedings

(2013/C 378/02)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the
Functioning of the European Union, and
in particular Article 292 thereof,

Whereas:

(1)  The aim of this Recommendation
is to encourage Member States to
strengthen the procedural rights
of all suspects or accused persons
who are not able to understand
and to effectively participate in
criminal proceedings due to age,
their mental or physical condition
or  disabilities  (‘vulnerable
persons’).

(2) By establishing minimum rules
on the protection of procedural
rights of suspects or accused
persons, this Recommendation
should strengthen the trust of
Member States in criminal justice
systems of other Member States
and can thus help improve the
mutual recognition of decisions in
criminal matters.

(3) The Stockholm Programme' put a
strong focus on the strengthening
of the rights of individuals in
criminal proceedings. In its point
2.4, the European Council invited
the Commission to put forward
proposals setting out a step by

'0J C115,4.5.2010, p. 1.
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haklarmi  gii¢glendirmek  igin
kademeli bir yaklasim? belirleme
konusunda teklifler 6ne slirmeye
davet etmistir.

(4) Bugiine kadar, 2010/64/EU sayil1
Avrupa Parlamentosu ve Konseyi
Direktifi’, 2012/13/EU  sayili
Avrupa Parlamentosu ve Konseyi
Direktifi* ve 2013/48/EU sayili
Avrupa Parlamentosu ve Konseyi
Direktifi® olmak iizere ii¢ tedbir
kabul edilmistir.

(5) Bu Tavsiye Karari’nda
Ozgiirligiinden yoksun birakilan
stiphelilere veya saniklara yapilan
atiflar, Avrupa Insan Haklan
Mahkemesi’nin ictihadinda
yorumlandig1 iizere, AIHS’ nin
5’inci maddesinin birinci
paragrafinin (c¢) bendi anlaminda
ceza muhakemesi  siiresince,
stiphelilerin ~ veya  saniklarin
ozgtrliigiinden yoksun birakildig
her duruma yapilan atif seklinde

anlagilmalidir.
(6) Ceza muhakemesinde siipheli
veya sanik olan bir kisinin

dezavantajinin derhal belirlenmesi

2 0J C 295, 4.12.2009, s. 1.

> Ceza muhakemesinde sozlii ve yazili ¢eviri
hakkina iligkin 20 Ekim 2010 tarihli 2010/64/EU
saylll Avrupa Parlamentosu ve Konseyi Direktifi
(OJ L 280, 26.10.2010, 5. 1).

* Ceza muhakemesinde bilgi edinme hakkina
iliskin 22 Mays 2012 tarihli 2012/13/EU sayili
Avrupa Parlamentosu ve Konseyi Direktifi (O] L
142,1.6.2012,s. 1).

> Ceza muhakemesinde ve Avrupa tutuklama
miizekkeresi siirecinde avukata erisim hakk: ve
ozgiirliiglinden yoksun birakildigina dair tigiincii
kisiyi bilgilendirme, 0zgiirligiinden yoksun
birakildiginda igiincti kisilerle ve konsolosluk
yetkilileriyle iletisim kurma hakkina iliskin 22
Ekim 2013 tarihli 2013/48/EU sayili Avrupa
Parlamentosu ve Konseyi Direktifi (O] L 294,
6.11.2013,s. 1).

step approach? to strengthening
the rights of suspects or accused
persons.

(4) Three measures have been
adopted to date, namely Directive
2010/64/EU of the European
Parliament and of the Council®,
Directive 2012/13/EU of the
European Parliament and of the
Council* and Directive 2013/48/
EU of the European Parliament
and of the Council®.

(5) References in this
Recommendation to suspects or
accused persons who are deprived
of liberty should be understood to
refer to any situation where, in the
course of criminal proceedings,
suspects or accused persons are
deprived of liberty within the
meaning of Article 5(1)(c) of the
ECHR, as interpreted by the case-
law of the European Court of
Human Rights.

(6) Itisessential that the vulnerability
ofaperson suspected or accused in
criminal proceedings is promptly
identified and recognised. For

20J C 295, 4.12.2009, p. 1.

> Directive 2010/64/EU of the European
Parliament and of the Council of 20 October 2010
on the right to interpretation and translation in
criminal proceedings (OJ L 280, 26.10.2010, p. 1).
* Directive 2012/13/EU of the European
Parliament and of the Council of 22 May 2012 on
the right to information in criminal proceedings
(OJ L 142, 1.6.2012, p. 1).

>Directive 2013/48/EU ofthe European Parliament
and of the Council of 22 October 2013 on the
right of access to a lawyer in criminal proceedings
and European arrest warrant proceedings and
on the right to have a third party informed upon
deprivation of liberty and to communicate with
third persons and with consular authorities (OJ L
294,6.11.2013, p. 1).
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(7

®)

€)

(10)
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ve taminmast Onemlidir. Bu
amagcla, polis memurlari, kolluk
veya yargl makamlar1 tarafindan
bir 6n degerlendirme yapilmalidir.
Yetkili makamlar, ayn1 zamanda,
bagimsiz bir uzmandan,
dezavantajin derecesini,
dezavantajli kisinin ihtiyaglarin
ve dezavantajli kisi aleyhinde
alinan veya alinmasi Ongoriilen
tedbirlerin yerindeligini
incelemesini talep edebilmelidir.

Stiphelilerin ~ veya  samiklarin
ya da avukatlarinin, ozellikle
ceza muhakemesinde
muhtemel dezavantajlarinin
degerlendirilmesinin onlarin
temel haklarmi kullanmalarini
onemli  Olgiide  engellemesi
veya sinirlandirmast  halinde,
ulusal hukuk uyarinca bu
degerlendirmeye itiraz  etme
haklar1 olmalidir. Bu hak, Uye
Devletlerin 6zel bir temyiz usulii,
ayrt bir mekanizma veya bu
tiirden bir aykiriliga ya da redde
itirazin edilebilecegi bir sikayet
usulii saglamasi yiikiimliliginii
dogurmaz.

‘Yasal temsilci’ terimi,
dezavantajli bir kisinin ¢ikarlarin
temsil eden ve hukuki islerini
denetleyen kisi anlamina gelir.
Ozellikle dezavantajl bir kisi igin
mahkemece atanan vasi buna bir
ornektir.

‘Uygun yetiskin’ terimi,
dezavantajli kisiyle sosyal iligkisi
bulunan, makamlarla iletisime

gecebilecek olan ve dezavantajli
kisinin usule iliskin haklarini
kullanabilmesini saglayan bir
akraba veya kisi anlamina gelir.

Dezavantajli  kisilerin  ceza
muhakemesi  boyunca uygun
yardima ve destege ihtiyact

(7)

(8)

)

(10)

that purpose, an initial assessment
should be carried out by police
officers, law enforcement
or judicial authorities. The
competent authorities should also
be able to ask an independent
expert to examine the degree
of wvulnerability, the needs of
the vulnerable person and the
appropriateness of any measures
taken or envisaged against the
vulnerable person.

Suspects or accused persons or
their lawyers should have the
right to challenge, in accordance
with national law, the assessment
of their potential vulnerability in
criminal proceedings, in particular
if this would significantly impede
or restrict the exercise of their
fundamental rights. That right
does not entail the obligation
for Member States to provide
for a specific appeal procedure,
a separate mechanism, or a
complaint procedure in which
such failure or refusal may be
challenged.

The term ‘legal representative’
means a person who represents
the interests and oversees the
legal affairs of a vulnerable
person. An example is notably
a court appointed guardian of a
vulnerable person.

The term ‘appropriate adult’ means
a relative or a person with a social
relationship with the vulnerable
person who 1s likely to interact
with the authorities and to enable
the vulnerable person to exercise
his or her procedural rights.

Vulnerable persons need
appropriate assistance and support
during criminal proceedings.
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(11)

(12)

(13)

vardir. Bu amagla, dezavantajh
bir sliphelinin  veya sanigin
yasal temsilcisi ya da uygun bir
yetiskin, kisinin aleyhindeki ceza
muhakemesi, su¢lamanin niteligi,
usuli haklar ve mevcut basvuru
yollar1 hakkinda en kisa siirede
bilgilendirilmelidir. Yasal temsilci
veya uygun bir yetiskin, kisinin
listiin yararina aykiri olmadikga,
Ozgiirligiinden yoksun birakilma
konusunda en kisa siirede haberdar
edilmeli ve bunun nedenleri ile
ilgili bilgilendirilmelidir.

Ozellikle dezavantajli  olarak
kabul edilen kisiler ceza
muhakemesini  takip edemez

ve anlayamaz. Adil yargilanma
haklarinin garanti altina
alimmasimi saglamak amaciyla,
dezavantajli olarak kabul edilen
kisiler avukat hakkindan feragat
edememelidirler.

Ozgiirliigiinden yoksun birakilan
dezavantajli bir kisinin viicut
bltlinliiglinii garanti altina almak
icin,  dezavantajli  kisilerin,
genel durumunu ve aleyhlerinde
alinabilecek tedbirlerin
durumlarina uygun olup
olmadigimi degerlendiren tibbi
muayeneye erigimi olmalidir.

kisiler,  konusu
olduklar1 polis goriismelerinin
igerigini her zaman
anlayamayabilirler. Gorlismenin
icerigiyle 1lgili herhangi bir
anlasmazlik ¢ikmasmi ve bu

Dezavantajl

sebeple sorgulamanin gereksiz
bir  sekilde  tekrarlanmasini
onlemek icin, bu goriigmeler

isitsel ve gorsel olarak kayit altina
alinmalidir.

(11)

(12)

(13)

For that purpose, the legal
representative of a vulnerable
suspect or accused person or
an appropriate adult should be
informed as soon as possible of the
criminal proceedings against him,
of the nature of the accusation,
the procedural rights and the
available remedies. The legal
representative or an appropriate
adult should be notified as soon
as possible of the deprivation of
liberty and be informed about the
reasons for it, unless it is contrary
to the person’s best interests.

Persons who are recognised as
particularly vulnerable are not
able to follow and understand the
criminal proceedings. In order to
ensure that their fair trial rights
are ensured, they should not be
able to waive their right to a

lawyer.

In order to ensure the personal
integrity of a vulnerable person
who 1s deprived of liberty,
vulnerable persons should have
access to medical examination
assessing their general condition
and compatibility of possible
measures taken against them with
their condition.

Vulnerable persons are not always
able to understand the content of
police interviews to which they
are subject. In order to avoid any
contestation of the content of
an interview and thereby undue
repetition of questioning, these
interviews should be audio-
visually recorded.
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(14)

(15)

(16)

(17)

(18)

Her davanin 6zel kosullarina
tabi olarak, dezavantajli olmak,
usuli haklarinin  kullanim1  ve
etkili basvuru hakki acisindan,
stipheli veya sanigin s6z konusu
ceza davasina iligkin yetkili
makamlarin sahip oldugu
maddi delile erismesine engel
olmamalidr.

Bu Tavsiye Karar, 2002/584/
JHA Sayili Konsey Cerceve
Karari®  (Avrupa  tutuklama
miizekkeresi siireci) uyarinca
teslim  usuliine tabi  olan
dezavantajli kisilere uygulanir.
Uygulayan Uye Devletteki yetkili
makamlar, bu Tavsiye Karari’nin
belirli usuli haklarin1  Avrupa
tutuklama miizekkeresi siirecine
uygulamalidir.

BuTavsiye Karari’nda, engellilerin
adalete etkin erigimini saglamak
icin uygun tedbirlere yapilan
atiflar, 2006 tarihli Birlesmis
Milletler Engellilerin Haklarina
[liskin Sézlesme’de ve ozellikle
bu S6zlesme’nin 13 linci
maddesinde tanimlanan amaglar
1s1¢1nda yorumlanmalidir.

Dezavantajli  kisilerle  temas
halindeki meslek mensuplarinin
bu kisilerin 06zel ihtiyacglariin
farkinda olmasii saglamak igin,
meslek mensuplari yeterli egitim
almalidir.

Bu Tavsiye Karar temel haklara
riayet eder ve Avrupa Birligi
Temel Haklar Sarti’nda tanian

¢ Avrupa Tutuklama Miizekkeresi ve Uye
Devletler Arasindaki Teslim Usullerine Iligkin
13 Haziran 2002 Tarihli ve 2002/584/JHA Sayili
Konsey Cerceve Karar1 (OJ L 190, 18.7.2002, s. 1).
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(14)

(15)

(16)

(17)

(18)

Subject to the specific
circumstances of each case, the
state of vulnerability should not
constitute an obstacle for the
suspected or accused person to
have access to material evidence
held by the competent authorities
with regard to the criminal case in
question in the exercise of their
procedural rights and with a view
to the right to effective remedies.

This Recommendation
applies to vulnerable persons
who are subject to surrender
procedure pursuant to Council
Framework Decision 2002/584/
JHA® (European arrest warrant
proceedings). The competent
authorities 1in the executing
Member State should apply the
specific procedural rights of this
Recommendation to European
arrest warrant proceedings.

References in this
Recommendation to appropriate
measures to ensure effective
access to justice for persons with
disabilities should be understood
in light of the objectives defined
in the 2006 United Nations
Convention on the Rights of
Persons with Disabilities and in
particular in Article 13 thereof.

Inordertoensurethatprofessionals
in contact with vulnerable persons
are aware of the specific needs of
these persons, they should receive
adequate training.

This Recommendation respects
fundamental rights and observes
the principles recognised by the

¢ Council Framework Decision 2002/584/JHA of

13 June 2002 on the European arrest warrant and
the surrender procedures between Member States
(OJ L 190, 18.7.2002, p. 1).
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4.

ilkeleri gozetir. Ozellikle, bu
Tavsiye Karar oOzgiirlik hakki,
adil yargilanma hakk1 ve savunma
haklarin1 gelistirmeyi amaglar.

Uye  Devletler, tebliginden
[itibaren 36 ay i¢inde] bu Tavsiye
Karar’in takibine iliskin olarak
Komisyonu  bilgilendirmelidir.
Bu bilgiye dayanarak, Komisyon
Uye Devletler tarafindan
alman tedbirleri izlemeli ve
degerlendirmelidir.

BOLUM 1
KONU VE KAPSAM

Bu Tavsiye Karar Uye Devletleri,
ceza muhakemesindeki
dezavantajli siiphelilerin veya
saniklarin ve Avrupa tutuklama
miizekkeresi siirecine tabi olan
dezavantajli kisilerin baz1 usuli
haklarimi giiclendirmeye davet
eder.

Dezavantajli kisilerin belirli usuli
haklari, bir su¢ islediklerinden
siiphelenildigi andan itibaren
uygulanmalidir.  Bu  haklar,
muhakeme sonuglanincaya kadar
uygulanmalidir.

Dezavantajli kisilerin
muhakemeyi anlama ve ona
etkin katilim kabiliyetleri dikkate
alinarak, iistiin  yararlarina
uygun sekilde wusuli haklarim
kullanmalar1 saglanmalidir.

BOLUM 2
DEZAVANTAJLI KIiSILERIN
BELIRLENMESI
Dezavantajli kisiler derhal
belirlenmeli ve ayn1 sekilde
tanmnmalidi.  Uye  Devletler,

(19)

Charter of Fundamental Rights of
the European Union. In particular,
this Recommendation seeks to
promote the right to liberty, the
right to a fair trial and the rights
of defence.

Member States should inform the
Commission on the follow up on
this Recommendation within
[36 months] of its notification.
Based on this information, the
Commission should monitor and
assess the measures taken by
Member States,

RECOMMENDS:
SECTION 1

SUBJECT-MATTER AND SCOPE

1.

4.

This Recommendation calls upon
Member States to strengthen
certain procedural rights of
vulnerable suspects or accused
persons in criminal proceedings
and of vulnerable persons who are
subject to European arrest warrant
proceedings.

The specific procedural rights of
vulnerable persons should apply
from the time they are suspected
of having committed an offence.
Such rights should apply until the
conclusion of the proceedings.

Vulnerable persons should be
associated 1n accordance with
their best interests to the exercise
of procedural rights taking into
account their ability to understand
and effectively participate in the
proceedings.

SECTION 2
IDENTIFICATION OF
VULNERABLE PERSONS

Vulnerable persons should be
promptly identified and recognised
as such. Member States should
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dezavantajl kisileri belirlemek ve
dezavantajliliklariin  derecesini
ve 0Ozel ihtiyaglarini tespit etmek
amacityla bagimsiz bir uzman
tarafindan tibbi muayene yapilmasi
icin tim yetkili ~makamlarin
bagvurabilmesini saglamalidir. Bu
uzman, dezavantajli kisiye karsi
alimnan veya alinmasi Ongoriilen
tedbirlerin  uygunluguna iliskin
olarak gerekgeli bir goriis verebilir.

BOLUM 3

DEZAVANTAJLI KiSILERIN

HAKLARI

Ayrimcilik yapmama

5.

Dezavantajli kisiler, bu Tavsiye
Karari’nda  bahsedilen  usuli
haklarin kullanilmasinda,
ulusal hukuk kapsaminda higbir
ayrimciliga maruz kalmamalidir.

Dezavantajli kisilere taninan usuli
haklara, dezavantajliliklarinin
niteligi ve derecesi dikkate alinarak,
ceza muhakemesi sliresince riayet
edilmelidir.

Dezavantajlilik karinesi

7.

Uye Devletler, muhakemede
anlamalarmi ve etkin katilimlarim
engelleyen, ozellikle ciddi
psikolojik,  zihinsel,  fiziksel
veya duyusal engelleri olan
ya da ruhsal hastaliklar1 veya
bilissel bozukluklar1 olan kisiler
icin bir dezavantajlilik karinesi
ongormelidir.

Bilgi edinme hakki

8.
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Engelli kisiler, talep lizerine,
erisebilecekleri bir formatta usuli
haklarina iligkin bilgi edinmelidir.

Dezavantajli kisiler ve gerekirse
yasal temsilcileri veya uygun bir
yetiskin, bu Tavsiye Karari’nda
bahsedilen, 6zellikle bilgi edinme

ensure that all competent authorities
may have recourse to a medical
examination by an independent
expert to identify vulnerable
persons, and to determine the
degree of their vulnerability and
their specific needs. This expert
may give a reasoned opinion on the
appropriateness of the measures
taken or envisaged against the
vulnerable person.

SECTION 3

RIGHTS OF VULNERABLE

PERSONS

Non-discrimination

5.

Vulnerable persons should not be
subject to any discrimination under
national law in the exercise of the
procedural rights referred to in this
Recommendation.

The procedural rights granted
to vulnerable persons should be
respected throughout the criminal
proceedings taking into account
the nature and degree of their
vulnerability.

Presumption of vulnerability

7.

Member States should foresee
a presumption of vulnerability
in particular for persons with
serious psychological, intellectual,
physical or sensory impairments,
or mental illness or cognitive
disorders, hindering them to
understand and effectively
participate in the proceedings.

Right to information

8.

Persons with disabilities should
receive upon request information
concerning their procedural rights
in a format accessible to them.

Vulnerable persons and,
if  necessary, their legal
representative or an appropriate
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hakki, tibbi destek hakki, avukat
hakki, 06zel hayatin gizliligine
saygli ve uygun olan hallerde
yargilama  Oncesi  tutukluluga
iliskin haklarla ilgili olmak {izere,
belirli usuli haklar konusunda
bilgilendirilmelidir.

10. Dezavantajli kisi veya yetkili
makamlar tarafindan, bu kisiye
yardim etmek i¢in secilen yasal
temsilci veya uygun bir yetigkin,
polis merkezinde ve durusmalar
strasinda hazir bulunmalidir.

Avukata erisim hakki

11.  Bir dezavantajli kisi muhakemeyi
anlayamaz veya takip edemezse,
2013/48/EU say1li Direktif
uyarinca, avukata erisim hakkindan
feragat edilmemelidir.

Tibbi destek hakk:

12.  Dezavantajli kisiler 6zgiirliigiinden
yoksun birakilirsa, cezamuhakemesi
stiresince sistematik ve diizenli tibbi
destege erismelidir.

Sorgunun kaydedilmesi

13. Yargilama  Oncesi  sorusturma
asamasinda, dezavantajl kisilerin
herhangi  bir sorgusu  sesli-
goriintiilii olarak kaydedilmelidir.

Ozgiirliigiinden yoksun birakma

14. Uye  Devletler,  dezavantajli
kisilerin mahktmiyetlerinden
once ozgiirliiglinden  yoksun

birakilmasmin  basvurulacak son
tedbir olmasini, orantili olmasini
ve dezavantajli kisinin ihtiyaglarina
uygun kosullarda gergeklesmesini
saglamak i¢in tiim adimlar1 atmalidir.
Dezavantajli kisiler 6zgiirliigiinden
yoksun birakildiginda, ozel
ihtiyaclart dikkate almarak makul

adult should be informed of the
specific procedural rights referred
to in this Recommendation, in
particular those relating to the right
to information, the right to medical
assistance, the right to a lawyer,
the respect of privacy and, where
appropriate, the rights related to
pre-trial detention.

10. The legal representative or an
appropriate adult who is nominated
by the vulnerable person or by
the competent authorities to assist
that person should be present at
the police station and during court
hearings.

Right of access to a lawyer

11. If a vulnerable person is unable
to understand and follow the
proceedings, the right to access
to a lawyer in accordance with
Directive 2013/48/EU should not
be waived.

Right to medical assistance

12.  Vulnerable persons should have
access to systematic and regular

medical  assistance  throughout
criminal proceedings if they are
deprived of liberty.

Recording of questioning

13.  Any questioning of vulnerable
persons during the pre-trial
investigation phase should be
audio-visually recorded.

Deprivation of liberty

14.  Member States should take all steps
to ensure that deprivation of liberty
of vulnerable persons before their
conviction 1s a measure of last
resort, proportionate and taking
place under conditions suited to
the needs of the vulnerable person.
Appropriate measures should be
taken to ensure that vulnerable
persons have access to reasonable
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bir sekilde barmma imkanma
erismelerini saglamak icin uygun
tedbirler alinmalidir.

Ozel hayatin gizliligi

15.  Ceza muhakemesi siiresince yetkili
makamlar, tibbi veriler dahil olmak
tizere dezavantajli kisilerin ozel
hayatini, kisisel biitlinliglini ve
kisisel verilerini korumak i¢in
uygun tedbirleri almalidir.

Avrupa tutuklama miizekkeresi stireci

16. Uygulayan Uye Devlet, Avrupa
tutuklama miizekkeresi slirecine
tabi olan dezavantajli bir kisinin,
yakalanmasi lizerine bu Tavsiye
Karari’nda  bahsedilen  belirli
usuli  haklara sahip olmasimi
saglamalidir.

Egitim

17. Dezavantajli  kisiler  aleyhine
yuriitiillen ceza muhakemesinde
yetkili olan polis memurlari, kolluk

makamlar1 ve adli makamlar 6zel
egitim almalidir.

BOLUM 4
IZLEME

18. Uye Devletler, bu Tavsiye
Karari’m yiirtirliige koymak i¢in
alman tedbirlere 1iliskin olarak
Komisyonu [tebligden sonra 36 ay
icinde] bilgilendirmelidir.

BOLUM 5
SON HUKUMLER

19.  Bu Tavsiye Karari, Uye Devletleri
muhatap alir.

27  Kasim 2013  tarithinde
Briiksel’de imzalanmuistur.

accommodations  taking into
account their particular needs
when they are deprived of liberty.

Privacy

15. Competent authorities should take
appropriate measures to protect
the privacy, personal integrity and
personal data of vulnerable persons,
including medical data, throughout
the criminal proceedings.

European arrest warrant proceedings

16. The executing Member State
should ensure that a vulnerable
person who is subject to European
arrest warrant proceedings has the
specific procedural rights referred
to in this Recommendation upon
arrest.

Training

17. Police officers, law enforcement
and judicial authorities competent
in criminal proceedings conducted
against vulnerable persons should
receive specific training.

SECTION 4
MONITORING

18.  Member States should inform
the Commission on the measures
taken to give effect to this
Recommendation, by [36 months
after notification].

SECTION 5
FINAL PROVISIONS

19.  This Recommendation is addressed
to the Member States.

Done at Brussels, 27 November
2013.

Avrupa Komisyonu adina Bagkan Yardimcisi
For the Commission Viviane REDING Vice-President

Viviane REDING

134



Vi

MASUMIYET KARINESI




Masumiyet Karinesi

VI. MASUMIYET KARINESI
¢ Genel Olarak

11 Aralik 2009 tarihinde gerceklestirilen AB Konsey Zirvesi toplantisinda devlet
ve hiikiimet baskanlar1, Stockholm Programi' olarak adlandirilan adalet ve igisleri
alanindaki yeni bes yillik programi kabul etmistir. Lahey Programi’nin (2004-
2009) yerini alan ve 2010-2014 yillarin1 kapsayan yeni program, AB’de kritik 6nem
tastyan ve Uye Devletler arasinda isbirligi gerektiren adalet, zgiirliik ve giivenlik
alanindaki ¢erceve program niteligini tagimaktaydi>. Stockholm Programi’nin
temel amaclarindan birisi siipheli ve sanik kisilerin ceza muhakemesi siirecindeki
haklarinin kademeli olarak giiclendirilmesidir. Konsey, Program’da belirlenen bu
hedef dogrultusunda sirasiyla asagidaki mevzuati kabul etmistir:

v’ Ceza Muhakemesinde Sozlii ve Yazili Ceviri Hakkina iliskin 2010/64/EU
sayil1 Direktif,

v Ceza Muhakemesinde Bilgi Edinme Hakkina Iliskin 2012/13/EU sayili
Direktif,

v' Ceza Muhakemesinde ve Avrupa Tutuklama Miizekkeresi Islemlerinde
Avukata Erisim Hakki ve Ozgurlugunden Yoksun Birakildigina Dair
U(;uncu Kisiyi Bilgilendirme ve Ozgurlugunden Yoksun Birakildiginda
U(;uncu Kisilerle ve Konsolosluk Yetkilileri ile Iletisim Kurma Hakkina
Iliskin 2013/48/EU say1l1 Direktif,

v Ceza Muhakemesinde Stipheli veya Sanik Olan Dezavantajli Kisilerin Usuli
Teminatlarina Iliskin 27 Kasim 2013 tarihli Komisyon Tavsiye Karari.

Konsey’in Stockholm Programi gergevesinde tiim usuli haklara yonelik giivence
olusturulmasi yaklasimi adil yargilanma hakkinin en 6nemli siijelerinden biri olan
masumiyet karinesi ve kendi aleyhine taniklik yapmama haklarin1 da kapsamaktadir.
Bu kapsamda “Masumiyet Karinesinin Belirli Yo6nlerinin ve Ceza Muhakemesinde
Durusmada Hazir Bulunma Hakkinm Giiclendirilmesine Iliskin 9 Mart 2016
tarihli ve 2016/343/EU sayili Avrupa Parlamentosu ve Konseyi Direktifi*” kabul
edilmis ve Uye Devletler’e, 1 Nisan 2018 tarihine kadar i¢ hukuklarini Direktif’le
uyumlastirmalari i¢in slire taninmastir.

2016/343/EU sayili Direktif’in amaci; masumiyet karinesinin belirli yonlerine
ve durusmada hazir bulunma hakkina iliskin asgari kurallar belirleyerek ceza
muhakemesinde adil yargilanma hakkinin gelistirilmesidir.*

Bu Direktif’in yiiriirliige girmesiyle birlikte Uye Devletler, polis sorgusundan

1 https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/the_stockholm_programme_-_an_
open_and_secure_europe_en_1.pdf, (Erisim tarihi: Aralik 2017).

2 http://bulten.ikv.org.tr/icerik_print.asp?ust_id=4180&id=4209, (Erisim tarihi: Aralik 2017).

3 OJ L 65,s.1-11.

4 http://www.consilium.europa.eu/en/press/press-releases/2015/11/04-presumption-of-innocence/,
(Erisim tarihi: Aralik 2017).
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baslayarak yargilamanin tamaminda, siipheli veya sanik kisilerin, ulusal hukuka gore
suclulugu sabit oluncaya kadar masum kabul edilmelerini saglayacak ve masumiyet
karinesine aykir1 davranan hakimler ve mahkemeler basta olmak iizere tiim kamu
makamlarinin bu ilkeye saygi gostermeleri ve uymalar icin etkili mekanizmalar
gelistirecektir.

Direktif’e gore Uye Devletler, nihai karardan once, siiphelileri ve saniklari
fiziksel kisitlama tedbirleri kullanmak suretiyle suclu ilan edemeyecek ve sucluluga
dair her makul sliphe sanigin lehine yorumlanacak, buna karsin ispat kiilfeti iddia
makaminin iizerinde olacaktir®. Siiphelilerin veya saniklarin isledigi iddia edilen
suca iliskin sessiz kalma, kendi aleyhine taniklik yapmama ve durugmada bizzat
hazir bulunma hakki da bu Direktif ile giivence altina alinmaktadir.

Ayrica Uye Devletler bu Direktif kapsamindaki haklar1 ihlal edilen siiphelilerin
ve saniklarin etkili bagvuru hakkina sahip olmasini da saglamak zorundadir’.

5 http://www.consilium.europa.eu/en/press/press-releases/2015/11/04-presumption-of-innocence/
(Erisim tarihi: Aralik 2017).
6 http://www.consilium.europa.eu/en/press/press-releases/2015/11/04-presumption-of-innocence/
(Erisim tarihi: Aralik 2017).
7 http://www.consilium.europa.eu/en/press/press-releases/2015/11/04-presumption-of-innocence/
(Erisim tarihi: Aralik 2017).
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AVRUPA PARLAMENTOSU VE
KONSEYININ

9 Mart 2016 Tarihli ve 2016/343/EU
Sayili

Masumiyet Karinesinin Belirli
Yonlerinin ve Ceza Muhakemesinde
Durusmada Hazir Bulunma
Hakkinin Giiclendirilmesine Tliskin
Direktifi

AVRUPA PARLAMENTOSU  VE
AVRUPA BIRLIGI KONSEYT,

Avrupa Birligi’nin Isleyisi Hakkinda
Antlagsma’y1 ve ozellikle bu
Antlasma’nin 82°’nci maddesinin 2’nci
paragrafin1 g6z oniinde tutarak,

Avrupa Komisyonu’nun Onerisini goz
ontinde tutarak,

Yasama  tasarrufu taslagi, ulusal

parlamentolara iletildikten sonra,

Avrupa Ekonomik ve Sosyal Komitesinin
gOriisiinii g6z oniinde tutarak’,

Bolgeler Komitesine danistiktan sonra,

Olagan yasama usulii uyarinca hareket
ederek?,

Asagidaki gerekcelerle
[SBU DIREKTIFI KABUL ETMISTIR:

(1) Masumiyet karinesi ve adil
yargilanma hakki Avrupa Birligi
Temel Haklar Sarti’nin (Sart)
47°nci ve 48’inci maddeleri, Insan
Haklar1 ve Temel Ozgiirliiklerin
Korunmasina Iliskin ~ Avrupa
Sézlesmesi’nin  (AIHS)  6’nci

1 0J C 226, 16.7.2014, s.63.

2 Avrupa Parlamentosu’nun 20 Ocak 2016
tarihli Pozisyon Belgesi (Resmi Gazetede heniiz
yayimlanmamis) ve 12 Subat 2016 tarihli Konsey
Karari.
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DIRECTIVE (EU) 2016/343 OF THE
EUROPEAN PARLIAMENT AND
OF THE COUNCIL

of 9 March 2016

on the strengthening of certain
aspects of the presumption of
innocence and of the right to be
present at the trial in criminal
proceedings

THE EUROPEAN PARLIAMENT
AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the
Functioning of the European Union, and
in particular point (b) of Article 82(2)
thereof,

Having regard to the proposal from the
European Commission,

After transmission of the draft legislative
act to the national parliaments,

Having regard to the opinion of
the European Economic and Social
Committee',

After consulting the Committee of the
Regions,

Acting in accordance with the ordinary
legislative procedure?,

Whereas:

(1) The presumption of innocence
and the right to a fair trial are
enshrined in Articles 47 and 48
of the Charter of Fundamental
Rights of the European Union (the
Charter), Article 6 of the European
Convention for the Protection of

1 0J C 226, 16.7.2014, p. 63.

2 Position of the European Parliament of 20
January 2016 (not yet published in the Official
Journal) and decision of the Council of 12
February 2016.
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2)

3)

4

maddesi, Medeni ve Siyasi
Haklara Iliskin  Uluslararasi
Sozlesme’nin (MSHUS) 14’{inci
maddesi ve Insan Haklan
Evrensel Beyannamesi’nin
11’inci maddesinde koruma altina
alimmustir.

Avrupa Birligi, bir 06zgiirliik,
giivenlikveadaletalanigelistirmeyi
ve siirdiirmeyi kendisine hedef
olarak belirlemistir. 15-16 Ekim
1999 tarihlerinde  diizenlenen
Tampere Zirvesi Sonuglarina ve
bu Sonuglarin 6zellikle 33’{incii
bendine gore, yargi kararlarmin
ve yargt makamlarmin diger
kararlarinin giiclendirilmis
karsihikli  tanmmmas: ilkesi ve
mevzuatin  gerektigi  bigimde
yakinlastirilmasi yetkili makamlar
arasindaki is birligini ve bireysel
haklarim  yargisal korunmasini
kolaylastirir. Bu nedenle karsilikli
tammma ilkesi, Birlik dahilindeki
hem hukuki hem de cezai
konularda adli is birliginin temel
tas1 olmalidir.

Avrupa  Birliginin  Isleyisine
Dair  Anlasma’ya  (ABIDA)
gore Birlik’te cezai konulardaki
yargisal igbirligi yargi kararlarinin
ve yargi makamlarimin diger
kararlarmin karsilikli taninmasi
ilkesine dayanur.

Bu ilkenin uygulanmasi, Uye
Devletlerin  birbirlerinin  ceza
adaleti sistemlerine giivendigi
varsayimina dayanir. Karsilikl
tanimanin kapsami, siiphelilerin
ve saniklarin haklarmi koruma
mekanizmalarmmi  ve  karsilikll
tanima 1ilkesinin uygulanmasini
kolaylagtirmak i¢in gerekli olan

(2)

€)

(4)

Human Rights and Fundamental
Freedoms (the ECHR), Article
14 of the International Covenant
on Civil and Political Rights (the
ICCPR) and Article 11 of the
Universal Declaration of Human
Rights.

The Union has set itself the
objective of maintaining and
developing an area of freedom,
security and justice. According
to the Presidency conclusions of
the European Council in Tampere
of 15 and 16 October 1999, and
in particular point (33) thereof,
enhanced mutual recognition
of judgments and other judicial

decisions and the necessary
approximation of legislation
would facilitate  cooperation

between competent authorities
and the judicial protection of
individual rights. The principle
of mutual recognition should
therefore become the cornerstone
of judicial cooperation in civil
and criminal matters within the
Union.

According to the Treaty on the
Functioning of the European Union
(TFEU), judicial cooperation in
criminal matters in the Union is to
be based on the principle of mutual
recognition of judgments and other
judicial decisions.

The implementation of that
principle relies on the premise
that Member States trust in each
other’s criminal justice systems.
The extent of the principle of
mutual recognition is dependent
on a number of parameters,
which include mechanisms for
safeguarding the rights of suspects
and accused persons and common
minimum standards necessary to
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)

(6)

(7

ortak asgari standartlar1 igeren
cok sayida parametreye baghidir.

Uye Devletler AIHS’ye ve
MSHUS’ye taraf olsalar da
edinilen tecriibeler, taraf olmanin
tek basina, diger liye devletlerin
ceza adalet sistemlerine yeterince
giiven duyulmasini saglamadigini
gostermistir.

30 Kasim 2009 tarihinde, Konsey,
ceza muhakemesinde siipheli veya
saniklarin usule iliskin haklarinm
giiclendirmeye  yonelik Yol
Haritas1 hakkinda bir Ilke Karari®
(“Yol Haritast”) kabul etmistir.
Yol Haritasi, kademeli yaklagimla,
yazilt ve soOzli ¢eviri hakkina
(tedbir A), haklara ve suglamalara
iliskin bilgi edinme hakkina
(tedbir B), hukuki danmismanlik
ve adli yardim hakkina (tedbir C),
akraba, isveren ve konsolosluk
yetkilileriyle iletisim hakkina
(tedbir D) ve dezavantajh
sipheli veya saniklara yonelik
ozel teminatlara (tedbir E)
iliskin tedbirlerin kabul edilmesi
yoniinde cagrida bulunmaktadir.

11 Aralik 2009 tarihinde
Avrupa Konseyi, Yol Haritasi’ni
memnuniyetle  karsilamig  ve
onu “Stockholm Programi —
Vatandaslara hizmet eden ve
onlar1 koruyan agik ve gilivenli
Avrupa”*nin bir pargasi yapmistir
(2.4’incii  bent). Bu alanda
daha iyi bir is birligini tesvik
etmek i¢cin Avrupa Konseyi,
Komisyonu siipheli ve saniklarin
asgari usuli haklarmin diger
unsurlarini incelemeye ve 6rnegin
masumiyet karinesi gibi diger

30JC295,4.12.2009, s. 1.
40JC115,4.5.2010,s. 1.
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)

(6)

(7)

facilitate the application of that
principle.

Although the Member States are
party to the ECHR and to the
ICCPR, experience has shown
that this in itself does not always
provide a sufficient degree of trust
in the criminal justice systems of
other Member States.

On 30 November 2009, the
Council adopted a Resolution on
a Roadmap for strengthening the
procedural rights of suspected
or accused persons in criminal
proceedings® (‘the Roadmap’).
Taking a step-by-step approach,
the Roadmap calls for the
adoption of measures regarding
the right to translation and
interpretation (measure A), the
right to information on rights and
information about the charges
(measure B), the right to legal
advice and legal aid (measure
C), the right to communicate
with relatives, employers and
consular authorities (measure
D), and special safeguards for
suspects or accused persons who
are vulnerable (measure E).

On 11 December 2009, the
European Council welcomed the
Roadmap and made it part of the
Stockholm programme — An
open and secure Europe serving
and protecting citizens* (point
2.4). The European Council
underlined the non-exhaustive
character of the Roadmap, by
inviting the Commission to
examine further elements of
minimum procedural rights for
suspects and accused persons, and
to assess whether other issues,

30J C 295,4.12.2009, p. 1.

40JC115,4.5.2010, p. 1.
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konularin ele alinmasinin gerekip
gerekmedigini  degerlendirmeye
davet ederek Yol Haritasi’nin
siirlayict  olmama  niteliginin
altin1 ¢izmistir.

(8)  Bu Yol Haritast uyarinca bugiine
kadar ceza muhakemesindeki
usuli haklara iliskin kabul edilen
tic tedbir, Avrupa Parlamentosu
ve Konseyinin  2010/64/EU>,
2012/13/EU®, 2013/48/EU" sayili
Direktifleridir.

(9) Bu Direktifin amaci, masumiyet
karinesinin belirli yonlerine ve
durusmada hazir bulunma hakkina
iliskin ortak asgari kurallarin
belirlenmesi yoluyla ceza
muhakemesinde adil yargilanma
hakkinin gelistirilmesidir.

(10) Bu Direktif, siipheliler veya

saniklarin usuli haklarini
korumak i¢in  ortak  asgari
kurallar olusturmak suretiyle Uye
Devletlerin  birbirlerinin  ceza
adaleti sistemlerine olan gilivenini
pekistirmeyi ve boylece cezai
konulardaki kararlarin karsilikli
taninmasini giiclendirmeyi
amaglamaktadir. Bu tiir ortak

5 Ceza Muhakemesinde Sozlii ve Yazili Ceviriden
Yararlanma Hakkina ligkin 20 Ekim 2010 tarihli
ve 2010/64/EU sayili Avrupa Parlamentosu ve
Konseyi Direktifi (O] L 280, 26.10.2010, s.1).

6 Ceza Muhakemesinde Bilgi Edinme Hakkina
Mliskin 22 May1s 2012 tarihli ve 2012/13/EU sayili
Avrupa Parlamentosu ve Konseyi Direktifi (O] L
142, 1.6.2012, s.1).

7 Ceza Muhakemesinde ve Avrupa Tutuklama
Miizekkeresi Islemlerinde ~Avukata Erisim
Hakki, Ozgirliigiin ~ Kisitlanmasina  Iligkin
Olarak Ugiincii Kisilerin Bilgilendirilmesi ve
Konsolosluk Yetkilileri ve Uciincii Kisilerle
[letisim Kurma Hakkina Iliskin 22 Ekim 2013
tarihli ve 2013/48/EU sayili Avrupa Parlamentosu
ve Konseyi Direktifi (O] L 294, 6.11.2013, s.1).

for instance the presumption of
imnnocence, need to be addressed,
in order to promote better
cooperation in that area.

(8) Three measures on procedural
rights in criminal proceedings
have been adopted pursuant to
the Roadmap to date, namely
Directives 2010/64/EU>, 2012/13/
EU® and 2013/48/EU’ of the
European Parliament and of the
Council.

(9) The purpose of this Directive is
to enhance the right to a fair trial
in criminal proceedings by laying
down common minimum rules
concerning certain aspects of the
presumption of innocence and the
right to be present at the trial.

(10) By establishing common
minimum rules on the protection
of procedural rights of suspects
and accused persons, this
Directive aims to strengthen the
trust of Member States in each
other’s criminal justice systems
and thus to facilitate mutual
recognition of decisions in
criminal matters. Such common

5 Directive 2010/64/EU of the European
Parliament and of the Council of 20 October 2010
on the right to interpretation and translation in
criminal proceedings (OJ L 280, 26.10.2010, p. 1).
6 Directive 2012/13/EU of the European
Parliament and of the Council of 22 May 2012 on
the right to information in criminal

proceedings (O] L 142, 1.6.2012, p. 1).

7 Directive 2013/48/EU of the European
Parliament and of the Council of 22 October
2013 on the right of access to a lawyer in criminal
proceedings and in European arrest warrant
proceedings, and on the right to have a third
party informed upon deprivation of liberty and
to communicate with third persons and with
consular authorities while deprived of liberty (O]
L 294,6.11.2013, p. 1).
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asgari  kurallar, ayrica Uye
Devletlerin topraklar1 genelinde
vatandaslarin serbest dolasimina
illisgkin  engelleri  kaldirabilir.

Bu Direktif, Avrupa Insan Haklar

Mahkemesi  ictihadina  halel
getirmeksizin, sadece Avrupa
Birligi Adalet Divan1 (Adalet

Divani) tarafindan yorumlandigi
sekilde ceza  muhakemesine
uygulanmalidir.  Bu  Direktif,
hukuk muhakemesine ve
yaptirma  neden  olabilecek
rekabet, ticaret, mali hizmetler,
yol trafigi, vergi veya ek vergi gibi
idari islemlere ve bu tiir islemlere
iliskin olarak idari makamlarin
yuruttiugi sorusturmalara
uygulanmamalidir.

Bu Direktif, ceza muhakemesinde
stipheli veya sanik olan gercek
kisilere uygulanmalidir. Direktif,
bir kisinin iglenen veya islendigi
iddia edilen bir suctan dolay1
sipheli ya da sanik oldugu
andan itibaren ve hatta bu
kisinin bir Uye Devletin yetkili
makamlar1 tarafindan siipheli
veya sanik oldugu hakkinda
resmi bir tebligatla ya da bagska
bir sekilde haberdar edilmesinden
once dahi uygulanmalidir. Bu
Direktif, siipheli veya sanigin
sucu isleyip islemedigi kesin bir
kararla belirlenene kadar, ceza
muhakemesinin tlim asamalarinda
uygulanmalidir.  Avrupa Insan
Haklar1 Mahkemesi nezdindeki
davalar da dahil olmak tizere, bu
karar kesinlestiginde miimkiin
olabilen hukuk davalar1 ve hukuki
basvuru yollart bu Direktifin
kapsaminda yer almamalidir.

(11)

(12)

minimum rules may also remove
obstacles to the free movement
of citizens throughout the
territory of the Member States.

This Directive should apply
only to criminal proceedings as
interpreted by the Court of Justice
of the European Union (Court
of Justice), without prejudice
to the case-law of the European
Court of Human Rights. This
Directive should not apply to civil
proceedings or to administrative
proceedings, including where
the latter can lead to sanctions,
such as proceedings relating
to competition, trade, financial
services, road traffic, tax or tax
surcharges, and investigations
by administrative authorities in
relation to such proceedings.

This Directive should apply to
natural persons who are suspects
or accused persons in criminal
proceedings. It should apply from
the moment when a person is
suspected or accused of having
committed a criminal offence, or
an alleged criminal offence, and,
therefore, even before that person
is made aware by the competent
authorities of a Member State, by
official notification or otherwise,
thathe orsheisasuspectoraccused
person. This Directive should
apply at all stages of the criminal
proceedings until the decision on
the final determination of whether
the suspect or accused person has
committed the criminal offence
has become definitive. Legal
actions and remedies which are
available only once that decision
has become definitive, including
actions before the European Court
of Human Rights, should not fall
within the scope of this Directive.
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(14)

(15)

(16)

Bu Direktif, masumiyet
karinesinin  belirli  yonlerinin
korunmasinin gergek ve tiizel
kisiler agisindan farkli kosullar1
ve diizeyleri oldugunu kabul eder.
Gergek kisilere iliskin olarak
bu tiir bir koruma, Avrupa Insan
Haklar1 Mahkemesinin yerlesik
ictihadinda ortaya konulmaktadir.
Bununla birlikte, Adalet Divam
masumiyet karinesinden dogan
haklarin tiizel kisilere gercek

kisilere  uygulandig1  sekilde
uygulanmayacagini kabul
etmistir.

Ulusal hukukun ve ulusal ve Birlik
diizeyindeki ictihadin gelisiminde
gelinen asamada, tiizel kisilere
iliskin olarak masumiyet
karinesini ~ Birlik  dilizeyinde
yasalagtirmak i¢in erkendir. Bu
Direktif, bu nedenle tiizel kisilere
uygulanmamalidir. Bu durum,
masumiyet karinesinin, ozellikle
AIHS’de &ngoriildiigii ve Avrupa
Insan Haklar1 Mahkemesi
ile Adalet Divani tarafindan
yorumlandigir  sekilde,  tiizel
kisilere uygulanmasina halel
getirmemelidir.

Tiizel kisilere 1iliskin olarak
masumiyet karinesi, mevcut yasal
teminatlar ve ictihat, Birligin
harekete geg¢mesine ihtiyag olup
olmadigimi belirleyen gelismeler
yoluyla teminat altina alinmalidir.

Kamu makamlar1 tarafindan
kamuya yapilan agiklamalarda
veya mahktimiyet karar1 disindaki
yargt kararlarinda, hukuka gore
suclulugu kanitlanincaya kadar
bir siipheli veya saniktan suglu
olarak bahsedilirse masumiyet
karinesi ihlal edilecektir. Bu tiir

(13)

(14)

(15)

(16)

This Directive acknowledges
the different needs and levels of
protection of certain aspects of
the presumption of innocence as
regards natural and legal persons.
As regards natural persons,
such protection is reflected in
well-established  case-law  of
the European Court of Human
Rights. The Court of Justice has,
however, recognised that the rights
flowing from the presumption of
innocence do not accrue to legal
persons in the same way as they
do to natural persons.

At the current stage of
development of national law and
of case-law at national and Union
level, it is premature to legislate
at Union level on the presumption
of innocence with regard to legal
persons. This Directive should
not, therefore, apply to legal
persons. This should be without
prejudice to the application of
the presumption of innocence as
laid down, in particular, in the
ECHR and as interpreted by the
European Court of Human Rights
and by the Court of Justice, to
legal persons.

The presumption of innocence
with regard to legal persons
should be ensured by the existing
legislative safeguards and case-
law, the evolution of which is to
determine whether there is a need
for Union action.

The presumption of innocence
would be violated if public
statements made by public
authorities, or judicial decisions
other than those on guilt, referred
to a suspect or an accused person
as being guilty, for as long as that
person has not been proved guilty
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aciklamalar ve yargi kararlart o
kisinin suc¢lu oldugu yoniinde
bir gorlisii yansitmamalidir. Bu
durum, silipheli veya sanigin
suclulugunun  kanitlanmasinin
amaclandigi  iddianame  gibi
sorusturma  faaliyetlerine  ve
savunma haklarina riayet edilmis
olmak sartiyla, ertelenmis
bir cezanin yerine getirilmesi
sonucunu doguran yargi
kararlarina halel getirmemelidir.
Bu durum ayrica, siipheli
veya saniktan suglu olarak
bahsedilmedigi slirece, yargilama
oncesi tutukluluk kararlar1 gibi
yargisal ya da diger yetkili
makamlar tarafindan alinan ve
slipheye ya da suglayici delillere
dayali olarak verilmis olan usuli
nitelikteki 6n kararlara halel
getirmemelidir.  Yetkili makam,
usuli nitelikte bir 6n karar almadan
once ilk olarak s6z konusu karari
hakli gosterecek siipheli veya
sanik aleyhindeki delillerin yeterli
sug¢layict unsurunun bulundugunu
teyit etmek zorunda olmalidir,
karar bu unsurlara atif icerebilir.

“Kamu makamlar1 tarafindan
kamuya yapilan agiklamalar”
ifadesinden, dokunulmazlikla
ilgili  ulusal hukuka halel
getirmeksizin, yargi makamlari,
emniyet ve diger  kolluk
makamlar1 gibi sugla ilgili ceza
muhakemesinde yer alan bir
makamdan veya bakanlardan ve
diger kamu gorevlilerinden sadir
olanve bir sucaatif yapan herhangi
bir agiklama anlasilmalidir.

(17)

according to law. Such statements
and judicial decisions should not
reflect an opinion that that person
is guilty. This should be without
prejudice to acts of the prosecution
which aim to prove the guilt of the
suspect or accused person, such
as the indictment, and without
prejudice to judicial decisions
as a result of which a suspended
sentence takes effect, provided
that the rights of the defence are
respected. This should also be
without prejudice to preliminary
decisions of a procedural nature,
which are taken by judicial or other
competent authorities and are
based on suspicion or on elements
of incriminating evidence, such as
decisions on pre-trial detention,
provided that such decisions do
not refer to the suspect or accused
person as being guilty. Before
taking a preliminary decision of
a procedural nature the competent
authority might first have to verify
that there are sufficient elements
of incriminating evidence against
the suspect or accused person to
justify the decision concerned,
and the decision could contain
reference to those elements.

The term ‘public statements made
by public authorities’ should be
understood to be any statement
which refers to a criminal offence
and which emanates from an
authority involved in the criminal
proceedings  concerning  that
criminal offence, such as judicial
authorities, police and other law
enforcement authorities, or from
another public authority, such
as ministers and other public
officials, it being understood
that this is without prejudice to
national law regarding immunity.
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Stipheliler  veya  saniklardan
suc¢lu olarak bahsedilmemesi
yukiimliligi, gorlintii

materyallerinin yayimlanmast ve
halktan sucun faili oldugu iddia
olunan kisinin teshis edilmesi
i¢in yardim istenmesi veya kamu
yararina olarak, islendigi iddia
olunan ¢evreye karsi bir suctan
etkilenen bir bolgede ikamet
edenlere giivenlik gerekgeleriyle
bilgi saglanmasi ya da savcilik
veya bagka bir yetkili makamin,
kamu diizeninin  bozulmasini
Oonlemek i¢in ceza muhakemesinin
durumu hakkinda tarafsiz bilgi
saglamas1 gibi ceza sorusturmast
ile 1ilgili nedenlerle kesinlikle
gerekli olmast halinde, kamu
makamlarint ceza muhakemesi
hakkinda resmi olarak bilgi
vermekten alikoymamalidir. Bu
tiir gerekgelerin kullanimi, tiim
menfaatler dikkate alindiginda,
bunun makul ve orantili oldugu
hallerle smirli olmalidir. Her
durumda, bilginin yayilma sekli
ve igerigi hukuken suclulugu
kanitlanmadan 6nce kisinin sug¢lu
oldugu izlenimini yaratmamalidir.

Uye Devletler, kamu
makamlarinin =~ basma  bilgi
saglarken, sucluluklart hukuken
kanitlanincaya kadar siiphelilerden
veya saniklardan suglu olarak
bahsetmemesini saglamak i¢in
gerekli tedbirleri almalidir. Bu
amagla Uye Devletler, basina
bilgi saglarken veya agiklarken
masumiyet karinesinin tam olarak
gdz Oniline alinmasinin Onemi
konusunda kamu makamlarim
bilgilendirmelidir. Bu durum,
medya ve basin Ozgiirliiglni

(18)

(19)

The obligation not to refer to
suspects or accused persons as
being guilty should not prevent
public authorities from publicly
disseminating information on
the criminal proceedings where
this 1is strictly necessary for
reasons relating to the criminal
investigation, such as when video
material is released and the public
is asked to help in identifying the
alleged perpetrator of the criminal
offence, or to the public interest,
such as when, for safety reasons,
information is provided to the
inhabitants of an area affected
by an alleged environmental
crime or when the prosecution
or another competent authority
provides objective information on
the state of criminal proceedings
in order to prevent a public order
disturbance. The use of such
reasons should be confined to
situations in which this would
be reasonable and proportionate,
taking all interests into account.
In any event, the manner and
context in which the information
is disseminated should not create
the impression that the person is
guilty before he or she has been
proved guilty according to law.

Member States should take
appropriate measures to
ensure that, when they provide
information to the media, public
authorities do not refer to suspects
or accused persons as being guilty
for as long as such persons have
not been proved guilty according
to law. To that end, Member States
should inform public authorities
of the importance of having
due regard to the presumption
of innocence when providing
or divulging information to the
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koruyan ulusal hukuka halel

getirmemelidir.

Yetkili makamlar, siiphelilerin
veya saniklarin hem kendilerine,
baskalarmma veya herhangi bir
milkiyete zarar vermelerinin
onlenmesi gibi giivenlikle ilgili
hemdestiphelilerinveyasaniklarin
kagmalarinin ya da magdurlar
veya taniklar gibi tigiincii kisilerle
temas etmelerinin 6nlenmesine
iligkin olarak olaya 6zgii nedenler
bu tiir tedbirlerin kullanimim
gerektirmedikge, stiphelileri
veya saniklar1 kelepgeler, cam
bolmeler, kafesler, prangalar gibi
fiziksel kisitlama tedbirlerinin
kullanilmas1 yoluyla mahkemede
veya kamu oOniinde suglu olarak
teshir etmekten kagimmalidir.
Fiziksel kisitlama tedbirlerinin
uygulanma  ihtimali,  yetkili
makamlarin bu tir tedbirlerin
kullanilmas1 icin  herhangi
bir resmi karar almalarini
gerektirmez.

Uygun oldugunda, yetkili
makamlar, siiphelilerin  veya
saniklarin su¢lu oldugu izlenimini
vermekten kag¢inmak i¢in, bu
kisilerin mahkemeye ya da kamu
online cezaevi kiyafeti giymis
halde c¢ikarilmasindan da imtina
etmelidirler.

Stiphelilerin ~ veya  saniklarin
sugluluklarinin ortaya konulmasi
konusundaki ispat yikii iddia
makamina aittir ve her tirli
siipheden siipheli veya sanik
yararlanmalidir. Mahkemenin
re sen arastirma  yetkisine,
stiphelinin veya sanigin
suglulugunun  degerlendirilmesi
sirasinda  yargt  bagimsizligina

(20)

21)

(22)

media. This should be without
prejudice to  national law
protecting the freedom of press
and other media.

The competent authorities should
abstain from presenting suspects
or accused persons as being guilty,
in court or in public, through
the use of measures of physical
restraint, such as handcuffs,
glass boxes, cages and leg irons,
unless the use of such measures
1s required for case-specific
reasons, either relating to security,
including to prevent suspects or
accused persons from harming
themselves or others or from
damaging any property, or relating
to the prevention of suspects or
accused persons from absconding
or from having contact with
third persons, such as witnesses
or victims. The possibility of
applying measures of physical
restraint does not imply that the
competent authorities are to take
any formal decision on the use of
such measures.

Where feasible, the competent
authorities should also abstain
from presenting suspects or
accused persons in court or in
public while wearing prison
clothes, so as to avoid giving the
impression that those persons are
guilty.

The ©burden of proof for
establishing the guilt of suspects
and accused persons is on the
prosecution, and any doubt
should benefit the suspect or
accused person. The presumption
of innocence would be infringed
if the burden of proof were
shifted from the prosecution to
the defence, without prejudice to
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ve bir siipheli veya sanigin cezai
sorumlulugu ile ilgili maddi ve
hukuki karinelerin kullanilmasina
halel getirmeksizin, ispat yiikii
iddia makamindan savunmaya
gecirilirse  masumiyet karinesi
thlal  edilecektir. ~ Bu tiir
karineler, kazandiracaklar1 ve
kaybettireceklerinin  6nemi ve
savunma haklarinin  korunmasi
gozetilerek makul sinirlar iginde

kisitlanmalidir  ve  kullanilan
araclar  takip edilen mesru
amagla makul sekilde orantili
olmalidir. Bu tir Kkarinelerin
aksi kanitlanabilmelidir ve
her durumda sadece savunma
haklarina  riayet edildiginde
kullanilmalidir.

Degisik Uye Devletlerde, sadece
iddia makami1 degil hakimler
ve yetkili mahkemeler de hem
sucluluga hem de masumiyete

iliskin ~ delilleri  arastirmakla
yukiimliidiir. Vakalarin ve
bunlar1 ispat eden delillerin

taraflarca getirilmesi sistemine
sahip olmayan Uye Devletler,
bu Direktif ve Birlik hukuku
ile wuluslararast hukukun ilgili
diger hiikiimleriyle bagdasmasi
kaydiyla, mevcut sistemlerini
stirdiirebilmelidir.

Sessiz kalma hakki masumiyet
karinesinin 6nemli bir yoniidiir ve
kendi aleyhine tanikliktan koruma
amacina hizmet etmelidir.

Bir kisinin kendisi aleyhine
taniklik yapmama hakki, aym
zamanda masumiyet karinesinin
onemli bir yonudir. Siipheliler
ve saniklar, ifade vermeleri
ve sorulart cevaplandirmalar

(23)

(24)

(25)

any ex officio fact-finding powers
of the court, to the independence
of the judiciary when assessing
the guilt of the suspect or
accused person, and to the use
of presumptions of fact or law
concerning the criminal liability
of a suspect or accused person.
Such presumptions should be
confined  within  reasonable
limits, taking into account the
importance of what is at stake
and maintaining the rights of
the defence, and the means
employed should be reasonably
proportionate to the legitimate
aim pursued. Such presumptions
should be rebuttable and in any
event, should be used only where
the rights of the defence are
respected.

In various Member States not only
the prosecution, but also judges
and competent courts are charged
with seeking both inculpatory and
exculpatory evidence. Member
States which do not have an
adversarial system should be able
to maintain their current system
provided that it complies with
this Directive and with other
relevant provisions of Union and
international law.

The right to remain silent is
an important aspect of the
presumption of innocence and
should serve as protection from
self-incrimination.

The right not to incriminate
oneself is also an important aspect
of the presumption of innocence.
Suspects and accused persons
should not be forced, when asked
to make statements or answer
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istenildiginde, kendilerini
suclamalarina sebep olabilecek
delilleri ve belgeleri ibraz
etmeye ya da bilgileri saglamaya
zorlanmamalidir.

Sessiz kalma hakki ve kendi
aleyhine taniklik yapmama hakki,
bir kisinin islenip islenmedigi
konusunda siipheli veya sanik
oldugu sugla 1lgili sorulara
uygulanmalidir ve Ornegin bir
stipheli veya sanigin teshisine
iligkin sorulara uygulanmamalidir.

Sessiz kalma hakki ve kendi
aleyhine taniklik yapmama hakki,
stiphelilerin ~ veya  saniklarin
kendisi  istemedik¢e,  yetkili
makamlarin onlaribilgi saglamaya
zorlamamas1 gerektigi anlamina
gelir. Sessiz kalma hakkinin ve
kendi aleyhine taniklik yapmama
hakkinin ihlal edilip edilmedigini
belirlemek igin, Avrupa Insan
Haklar1 Mahkemesinin ~AIHS
cercevesinde adil yargilanma
hakkma iliskin yorumlar goz
oniine alinmalidir.

Sessiz kalma hakkinin ya da
kendi aleyhine taniklik yapmama
hakkinin kullanimi, siipheli veya
sanik aleyhine kullanilamamalidir
ve basl basina ilgili kisinin ilgili
sucu islediginin delili olarak
degerlendirilmemelidir. Bu
durum, savunma hakkina riayet
edilmesi sartiyla, mahkemeler
veya hakimler tarafindan delillerin
degerlendirilmesine iliskin ulusal
kurallara halel getirmemelidir.

Kendi aleyhine taniklik yapmama
hakkinin  kullanilmasi, hukuki
zorlama yetkilerinin kullanilmasi
suretiyle siipheli veya saniktan

(26)

(27)

(28)

(29)

questions, to produce evidence
or documents or to provide
information which may lead to
self-incrimination.

The right to remain silent and the
right not to incriminate oneself
should apply to questions relating
to the criminal offence that a
person is suspected or accused
of having committed and not, for
example, to questions relating to
the identification of a suspect or
accused person.

The right to remain silent and the
right not to incriminate oneself
imply that competent authorities
should not compel suspects
or accused persons to provide
information if those persons do
not wish to do so. In order to
determine whether the right to
remain silent or the right not
to incriminate oneself has been
violated, the interpretation by the
European Court of Human Rights
of the right to a fair trial under
the ECHR should be taken into
account.

The exercise of the right to
remain silent or the right not to
incriminate oneself should not be
used against a suspect or accused
person and should not, in itself, be
considered to be evidence that the
person concerned has committed
the criminal offence concerned.
This should be without prejudice
to national rules concerning the
assessment of evidence by courts
or judges, provided that the rights
of the defence are respected.

The exercise of the right not to
incriminate oneself should not
prevent the competent authorities
from gathering evidence which
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hukuka uygun elde edilebilen ve
ornegin bir yetkiye dayanarak elde
edilen malzemeler, talep lizerine
alikonmast ve toplanmasina
dair hukuki zorunluluk bulunan
malzemeler, alkol muayenesi,
DNA testi amaciyla kan ya da
idrar Ornegi ve viicut dokusu
gibi  slipheli veya  samigin
iradesine bagli olmayan delillerin
toplanmasindan yetkili makamlar1
alikoyamamalidir.

Sessiz kalma hakki ve kendi
aleyhine taniklik yapmama hakkai,
adil yargilanma hakkiyla uyumlu
olmak sartiyla, basit trafik suclari
gibi hafif suclara iliskin olarak,
muhakemenin ya da onun belirli
asamalarinin  yazili veya s0z
konusu suga iligkin olarak siipheli
veya sanmigin yetkili makamlar
tarafindan sorgulanmaksizin
yiiriitiilmesine ~ iliskin ~ Uye
Devletlerin karar almasina engel
teskil etmemelidir.

Uye Devletler, siiphelilere veya
saniklara  2012/13/EU  sayili
Direktif’in ~ 3’lincli  maddesi
geregince haklarma iligskin bilgi
saglandiginda, onlara, bu Direktif
uyarinca kendi aleyhine taniklik
yapmama hakkina iligkin, ulusal
hukukta uygulandig: sekilde bilgi
saglanmasin1 da temin etmeyi
dikkate almalidir.

Uye Devletler, siiphelilere veya

saniklara  2012/13/EU  sayil
Direktif’in ~ 4’lincii  maddesi
geregince Haklar Belgesi

verildigi durumlarda, bu Direktif
uyarinca boyle bir belgenin
ayrica kendi aleyhine taniklik
yapmama hakkina iligkin, ulusal

(30)
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may be lawfully obtained from
the suspect or accused person
through the use of legal powers
of compulsion and which has an
existence independent of the will
of the suspect or accused person,
such as material acquired pursuant
to a warrant, material in respect of
which there is a legal obligation
of retention and production upon
request, breath, blood or urine
samples and bodily tissue for the
purpose of DNA testing.

The right to remain silent and the
right not to incriminate oneself
should not preclude Member
States from deciding that, with
regard to minor offences, such
as minor road traffic offences,
the conduct of the proceedings,
or certain stages thereof, may
take place in writing or without
questioning of the suspect or
accused person by the competent
authorities in relation to the
offence concerned, provided that
this complies with the right to a
fair trial.

Member States should consider
ensuring that, where suspects or
accused persons are provided with
information about rights pursuant
to Article 3 of Directive 2012/13/
EU, they are also provided with
information concerning the right
not to incriminate oneself, as
it applies under national law in
accordance with this Directive.

Member States should consider
ensuring that, where suspects or
accused persons are provided
with a Letter of Rights pursuant
to Article 4 of Directive 2012/13/
EU, such a Letter also contains
information concerning the right
not to incriminate oneself as it
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hukukta uygulandig: sekilde bilgi
icermesini temin etmeyi dikkate
almalidir.

Adil yargilanma hakk1 demokratik
bir toplumun temel ilkelerinden
biridir. Siiphelilerin ve saniklarin
durusmada hazir bulunma hakki
bu hakkin temelinde yer alir ve
Birlik sathinda saglanmalidir.

Eger siipheliler veya saniklar
ellerinde olmayan nedenlerle
durusmada hazir bulunamazlarsa,
ulusal hukukta 6ngoriilen zaman
dilimi igerisinde durusma igin
yeni bir tarih talep etme imkanina
sahip olmalidir.

Stiphelilerin ve saniklarin
durusmada hazir bulunma haklari
mutlak degildir. Belirli sartlar
altinda stipheliler ve saniklar
actkca veya zimnen, ancak
kesin surette bu haktan feragat
edebilmelidir.

Stipheli veya sanik durusmada
hazir bulunmasa da, belirli sartlar
altinda siliphelinin veya sanigin
suclulugu ya da masumiyeti
hakkinda karar verilmesi miimkiin
olmalidir. Bu durum, siiphelinin
veya sani@in  durusma  ve
durusmada hazir bulunmamanin
sonuclart hakkinda zamaninda
bilgilendirilmesine ragmen
hazir bulunmamasi halinde so6z

konusu olabilir. Stipheli veya
sanigin ~ durusma  hakkinda
bilgilendirilmesi, durusmadan

haberdar olmasina imkan verecek
tarzda, o kisiye durugsmanin tarihi
ve yeri hakkinda resmi bilgi
saglanmas1  kosuluyla, bizzat
kendisineyapilacak tebligatlaveya
diger yollarla cagrilmasi anlamina
geldigi  seklinde anlasilmalidir.
Stipheliye veya saniga durusmada
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applies under national law in
accordance with this Directive.

The right to a fair trial is one of the
basic principles in a democratic
society. The right of suspects and
accused persons to be present at
the trial is based on that right and
should be ensured throughout the
Union.

If, for reasons beyond their
control, suspects or accused
persons are unable to be present
at the trial, they should have the
possibility to request a new date
for the trial within the time frame
provided for in national law.

The right of suspects and accused
persons to be present at the trial
is not absolute. Under certain
conditions, suspects and accused
persons should be able, expressly
or tacitly, but unequivocally, to
waive that right.

Under certain circumstances it
should be possible for a decision
on the guilt or innocence of a
suspect or accused person to be
handed down even if the person
concerned is not present at the
trial. This might be the case where
the suspect or accused person has
been informed, in due time, of
the trial and of the consequences
of non-appearance and does not,
nevertheless, appear. Informing
a suspect or accused person of
the trial should be understood
to mean summoning him or her
in person or, by other means,
providing that person with official
information about the date and
place of the trial in a manner that
enables him or her to become
aware of the trial. Informing
the suspect or accused person
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hazir bulunmamanin sonuglari
hakkinda bilgi verilmesi,
ozellikle, o kisi durusmada

hazir bulunmasa da hakkinda
karar verilebilecegi konusunda
bilgilendirilmesi anlamina geldigi
seklinde anlasilmalidir.

Stipheli veya sanigin yoklugunda
suclulugu ya da masumiyeti
hakkinda bir karar ile
sonuglanabilecek bir durusma
yapilmasi, bu kisi durugsmadan
haberdar edildiginde ve
durusmada onu temsil etmek
tizere kendisi veya devlet
tarafindan atanan ve siipheli veya
sanig1 temsil eden bir avukat

yetkilendirildiginde miimkiin
olmalidir.

Bilginin verilme seklinin
kisinin durusmadan haberdar
olmasin1  saglamaya elverisli

olup olmadig1 degerlendirilirken,
uygun hallerde, ayrica kamu
otoritelerinin ilgili kisiy1 haberdar
etmek konusunda gosterdikleri
ozen ile ilgili kisinin kendisine
yonelik bilgiyi alirken gosterdigi
0zene dikkat edilmelidir.

Uye Devletler siiphelilerin veya
saniklarin  yoklugunda durusma
yapma olasiligin1 6ngordiigiinde,
fakat belli bir siipheli veya sanigin
yoklugunda karar alma kosullari,

makul c¢aba sarf edilmesine
ragmen yerinin tespit edilememesi
nedeniyle karsilanmamissa,

ornegin o kisi kacmissa veya
saklanmissa, yine de slipheli
veya sanigin yoklugunda karar
almak ve o karar1 uygulamak
mimkiin olmahdir. O takdirde
Uye Devletler, siiphelileri

(37)
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of the consequences of non-
appearance should, in particular,
be understood to mean informing
that person that a decision might
be handed down if he or she does
not appear at the trial.

It should also be possible to
hold a trial which may result in
a decision on guilt or innocence
in the absence of a suspect or
accused person where that person
has been informed of the trial and
has given a mandate to a lawyer
who was appointed by that person
or by the State to represent him or
her at the trial and who represented
the suspect or accused person.

When considering whether the
way in which the information is
provided is sufficient to ensure
the person’s awareness of the
trial, particular attention should,
where appropriate, also be paid to
the diligence exercised by public
authorities in order to inform
the person concerned and to the
diligence exercised by the person
concerned in order to receive
information addressed to him or
her.

Where Member States provide for
the possibility of holding trials in
the absence of suspects or accused
persons but the conditions for
taking a decision in the absence
of a particular suspect or accused
person are not met because the
suspect or accused person could
not be located despite reasonable
efforts having been made, for
example because the person
has fled or absconded, it should
nevertheless be possible to take
a decision in the absence of the
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veya saniklari, ozellikle
yakalandiklarinda karardan
haberdar ederken onlarin karara
itiraz etme imkani1 ve yargilamanin
yenilenmesi hakki ya da diger bir
hukuki basvuru yolu hakkinda
da bilgilendirilmelerini  temin
etmelidir. Bu tiir bilgilendirme
yazilt yapilmalidir. Bilgilendirme,
saglanan bilginin ulusal hukuk
uyarinca kayit usullerine uygun
olarak kaydedilmesi sartiyla,
sOzlii olarak da saglanabilir.

Uye  Devletlerdeki  yetkili
makamlar, ceza muhakemesinin
gerektigi sekilde yiiriitiilmesini
gilivence altina almay1
sagladiginda, bir siipheli veya
sani@1 gecici olarak durusmadan
vareste tutabilmelidir. Bu durum,
ornegin, bir siipheli veya sanik
celsenin diizenini bozdugunda
ve hakimin emri ile durusma
salonu disinda bu kisiye refakat
gerektiginde ya da bir siipheli
veya sanigin varliginin bir tanigin
gerektigi sekilde ifade vermesini
onleyecegi intiba1  uyanmigssa
miimkiin olabilir.

Durusmada hazir bulunma hakki,
ancak bir veya birden fazla celse
yapilirsa kullanilabilir. Bu durum,
ilgili ulusal wusul kurallar1 bir
celse yapilmasini dngdérmiiyorsa,
durusmada hazir bulunma
hakkinin uygulanamayacagi
anlamima gelmektedir. Bu tiir
ulusal kurallar, 06zellikle adil
yargilanma hakkina iligkin olarak,
Adalet Divan1 ve Avrupa Insan
Haklar1 Mahkemesi tarafindan
yorumlandig1 sekilde Sart ve
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suspect or accused person and to
enforce that decision. In that case,
Member States should ensure
that when suspects or accused
persons are informed of the
decision, in particular when they
are apprehended, they should also
be informed of the possibility to
challenge the decision and of the
right to a new trial or to another
legal remedy. Such information
should be provided in writing. The
information may also be provided
orally on condition that the fact
that the information has been
provided is noted in accordance
with the recording procedure
under national law.

Competent authorities in the
Member States should be allowed
to exclude a suspect or accused
person temporarily from the trial
where this is in the interests of
securing the proper conduct of the
criminal proceedings. This could,
for example, be the case where a
suspect or accused person disturbs
the hearing and must be escorted
out of the court room on order
of the judge, or where it appears
that the presence of a suspect
or accused person prevents the
proper hearing of a witness.

The right to be present at the
trial can be exercised only if
one or more hearings are held.
This means that the right to be
present at the trial cannot apply
if the relevant national rules of
procedure do not provide for
a hearing. Such national rules
should comply with the Charter
and with the ECHR, as interpreted
by the Court of Justice and by the
European Court of Human Rights,
in particular with regard to the
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AIHS ile uyumlu olmalidir. Bu
durum, Ornegin, muhakeme
sadece veya kismen yazili bir
usuliin takip edildigi basit usulde
ya da celsenin ongoriilmedigi bir
usulde yiirtitiliiyorsa miimkiindiir.

Uye Devletler, bu Direktif’in
uygulanmasi sirasinda, ozellikle
durusmada hazir bulunma hakki
ve yeniden yargilanma hakkina
iligkin olarak dezavantajli
kisilerin 6zel ihtiyaglarinin goz
Oniine alinmasii saglamalidir.
“Ceza Muhakemesinde Siipheli
veya Sanik Olan Dezavantajh
Kisilerin ~ Usuli ~ Teminatlara
Iliskin 27 Kasim 2013 tarihli
Komisyon Tavsiye Karari®’na
gore, dezavantajl siipheliler veya
saniklardan, yasi, zihinsel veya
fiziksel durumu ya da sahip oldugu
herhangi bir engel nedeniyle
ceza muhakemesi islemlerini
anlayamayan ya da bu islemlere
etkili bir sekilde katilamayacak
olan tiim siipheliler veya saniklar
anlasilmalidir.

Cocuklar dezavantajlidir ve belirli
bir seviyede korunmalidir. Bu
nedenle, bu Direktif’te 6ngoriilen
baz1 haklarla ilgili olarak o6zel
usuli teminatlar olusturulmalidir.

Birlik hukukunun etkinligi ilkesi,
Uye Devletlerin, Birlik hukuku
ile bireylere taninan bir hakkin
ithlali halinde yeterli ve etkili
hukuki yollar1 devreye sokmasini
gerektirir. Bu Direktif’te
ongoriilen herhangi bir hakkin
ithlali halinde mimkiin olan
etkili bir hukuki basvuru yolu,
adil yargilanma hakkinin ve

8 OJ C378,24.12.2013, s.8.
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right to a fair trial. This is the case,
for example, if the proceedings are
conducted in a simplified manner
following, solely or in part, a
written procedure or a procedure
in which no hearing is provided
for.

Member States should ensure
that in the implementation of
this Directive, in particular with
regard to the right to be present
at the trial and the right to a
new trial, the particular needs
of vulnerable persons are taken
into account. According to the
Commission Recommendation of
27 November 2013 on procedural
safeguards for vulnerable
persons suspected or accused in
criminal proceedings®, vulnerable
suspects or accused persons
should be understood to mean
all suspects or accused persons
who are not able to understand or
effectively participate in criminal
proceedings due to their age, their
mental or physical condition or
any disabilities they may have.

Children are vulnerable and
should be given a specific
degree of protection. Therefore,
in respect of some of the rights
provided for in this Directive,
specific procedural safeguards
should be established.

The principle of effectiveness of
Union law requires that Member
States put in place adequate and
effective remedies in the event
of a breach of a right conferred
upon individuals by Union law.
An effective remedy, which is
available in the event of a breach
of any of the rights laid down in
this Directive, should, as far as

8 0J C378,24.12.2013, p. 8.
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savunma haklarinin korunmasi
amaciyla, mimkiin oldugunca
stiphelileri veya saniklari
ihlalin gergeklesmemis olmasi
durumundaki hallerine getirme
etkisine sahip olmalidir.

Sessiz kalma hakki ve kendi
aleyhine  taniklik  yapmama
hakkinin ithlali suretiyle

stiphelilerden veya saniklardan
alman ifadeleri degerlendirirken,
mahkemeler ve hakimler savunma
haklarina  ve yargilamanin
adilligine saygi gostermelidir.
Bu baglamda, AIHS nin 3’iincii
maddesininihlalisuretiyle,iskence
veya diger bir koti muamele
sonucu elde edilen ifadelerin,
ceza muhakemesiyle baglantili
gerceklerin ortaya cikarilmasinda
delil olarak kabul edilmesinin,
muhakemeyi bir biitiin olarak adil
olmayan bir hale doniistiirecegine
iliskin Avrupa Insan Haklar
Mahkemesi ictihatt goz Oniine
almmalidir. BM Iskence ve Diger
Zalimane,  Gayriinsani  veya
Kiiciiltiicli Muamele veya Cezaya
Kars1 Sozlesme’ye gore iskence
yapilarak alindig1 tespit olunan
herhangi bir ifadeye, iskence
yapmakla itham olunan kisi
aleyhinde delil olarak kullanilmas1
hari¢, herhangi bir kovusturmada
delil olarak basvurulmamalidir.

Bu Direktif’in etkisinin
izlenmesi ve degerlendirilmesi
amactyla Uye Devletler, bu
Direktif’te Ongoriilen haklarin
uygulanmasina iligkin elverisli
veriler gondermelidir. Bu tiir
veriler, masumiyet karinesinin bu
Direktif kapsamindaki herhangi
bir yOniiniin ya da durusmada
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possible, have the effect of placing
the suspects or accused persons in
the same position in which they
would have found themselves
had the breach not occurred, with
a view to protecting the right to
a fair trial and the rights of the
defence.

When assessing statements made
by suspects or accused persons
or evidence obtained in breach of
the right to remain silent or the
right not to incriminate oneself,
courts and judges should respect
the rights of the defence and
the fairness of the proceedings.
In that context, regard should
be had to the case-law of the
European Court of Human
Rights, according to which the
admission of statements obtained
as a result of torture or of other
ill-treatment in breach of Article
3 ECHR as evidence to establish
the relevant facts in criminal
proceedings would render the
proceedings as a whole unfair.
According to the UN Convention
against Torture and Other Cruel,
Inhuman or Degrading Treatment
or Punishment, any statement
which is established to have been
made as a result of torture should
not be invoked as evidence in
any proceedings, except against
a person accused of torture as
evidence that the statement was
made.

In order to monitor and
evaluate the effectiveness of
this Directive, Member States
should send available data with
regard to the implementation
of the rights laid down in this
Directive to the Commission.
Such data could include records
made by law enforcement and
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hazir bulunma hakkinin ihlali
halinde uygulanan hukuki
basvuru yollarina iliskin olarak
kolluk makamlar1t veya adli
makamlar tarafindan tutulan
kayitlar igerebilir.

Bu Direktif, iskence, gayriinsani
ve Kkiiciiltiici muamele yasagi,
ozgiirlik ve giivenlik hakki, 6zel
hayata ve aile hayatina saygi,
bedensel ve ruhsal dokunulmazlik
hakki, ¢cocuk haklari, engellilerin
toplumla biitlinlestirilmesi, etkili
bir hukuki yola bagvurma ve adil
yargilanma hakki, masumiyet
karinesi ve savunma haklari
dahil olmak {izere, Sart ve
AIHS’de tanman temel haklar
ve ilkeleri destekler. Birligin,
Sart’ta  diizenlenen  haklari,
ozgiurlikleri ve ilkeleri tanidigini
ve AIHS de garanti altina alinan
ve Uye Devletlerin ortak anayasal
geleneklerinden kaynaklanan
temel haklarin, Birlik hukukunun
genel ilkelerini olusturdugunu
ongoren Avrupa Birligi
Anlagsmasi’nin  6’nc1 maddesi
ozellikle g6z oniline alinmalidir.

Bu Direktif asgari kurallar ortaya
koydugundan, Uye Devletler
daha {ist diizey koruma saglamak
icin bu Direktif’te belirlenen
haklar1 genisletebilmelidir. Uye
Devletler tarafindan Ongoriilen
koruma diizeyi, Adalet Divani ve
Avrupa Insan Haklar1 Mahkemesi
tarafindan yorumlandig1 {izere,
asla, Sart veya AIHS tarafindan
ongoriilen  standartlarin  altina
diismemelidir.

(47)
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judicial authorities as regards
remedies applied in the case of
a breach of any of the aspects of
the presumption of innocence
covered by this Directive or of the
right to be present at the trial.

This Directive upholds the
fundamental rights and principles
recognised by the Charter and
by the ECHR, including the
prohibition of torture and inhuman
or degrading treatment, the right
to liberty and security, respect for
private and family life, the right
to the integrity of the person, the
rights of the child, the integration
of persons with disabilities, the
right to an effective remedy
and the right to a fair trial, the
presumption of innocence and
the rights of the defence. Regard
should be had, in particular, to
Article 6 of the Treaty on European
Union (TEU), according to which
the Union recognises the rights,
freedoms and principles set out
in the Charter, and according
to which fundamental rights, as
guaranteed by the ECHR and as
they result from the constitutional
traditions common to the Member
States, are to constitute general
principles of Union law.

As this Directive establishes
minimum rules, Member States
should be able to extend the
rights laid down in this Directive
in order to provide a higher
level of protection. The Ievel
of protection provided for by
Member States should never fall
below the standards provided for
by the Charter or by the ECHR, as
interpreted by the Court of Justice
and by the European Court of
Human Rights.
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Baslica, masumiyet karinesinin
belirli  yoOnlerine ve  ceza
muhakemesinde durusmada
hazir bulunma hakkina iliskin
ortak asgari kurallar1 diizenleyen
bu Direktifin hedeflerine Uye
Devletler tarafindan yeterince
ulagilamayacagindan ve  bu
nedenle boyutu ve etkileri
nedeniyle Birlik diizeyinde daha
iyi ulagilabileceginden, Birlik,
ABA'nin  5’inci  maddesinde
diizenlenen yetki ikamesi ilkesine
uygun olarak tedbirler kabul
edebilir. Bu maddede belirtilen
orantililik ilkesine uygun olarak,
Direktif, bu hedeflere ulasmak
icin gerekli olanlarin  Otesine
gecmez.

ABA’nin ve ABIDA’nin eki olan
“Ozgiirlik, Giivenlik ve Adalet
Alanlarinda Birlesik Krallik ve
Irlanda’nm Pozisyonuna Iliskin
21 No’lu Protokol”iin 1’inci
ve 3’lncii maddeleri uyarinca
ve bu Protokol’in  4’iincii
maddesine halel getirmeksizin,
bu Uye Devletler bu Direktif’in
kabuliinde yer almaz ve onunla
bagli degildir veya uygulanmasina
tabi degildir.

ABA’nmm ve ABIDAnm eki olan
Danimarka’nin Pozisyonuna
Iliskin 22 No’lu Protokol’iin
I’inci  ve 2’nci  maddeleri
uyarinca, Danimarka, bu
Direktif’in kabuliinde yer almaz
ve onunla bagh degildir veya
uygulanmasina tabi degildir.

(49)
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Since the objectives of this
Directive, namely setting common
minimum rules for certain aspects
of the presumption of innocence
and for the right to be present at
the trial in criminal proceedings,
cannot be sufficiently achieved by
the Member States but can rather,
by reason of its scale and effects,
be better achieved at Union level,
the Union may adopt measures in
accordance with the principle of
subsidiarity as set out in Article
5 TEU. In accordance with the
principle of proportionality, as set
out in that Article, this Directive
does not go beyond what is
necessary in order to achieve
those objectives.

In accordance with Articles 1
and 2 of Protocol No 21 on the
position of the United Kingdom
and Ireland in respect of the Area
of Freedom, Security and Justice,
annexed to the TEU and to the
TFEU and without prejudice to
Article 4 of that Protocol, those
Member States are not taking part
in the adoption of this Directive
and are not bound by it or subject
to its application.

In accordance with Articles 1 and
2 of Protocol No 22 on the position
of Denmark, annexed to the TEU
and to the TFEU, Denmark is not
taking part in the adoption of this
Directive, and is not bound by it
or subject to its application,

HAVE ADOPTED THIS
DIRECTIVE:
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BOLUM 1
KONU VE KAPSAM
Madde 1
Konu
Bu Direktif:
a) ceza muhakemesinde masumiyet (a)

b)

karinesinin belirli yonlerine;

ceza muhakemesinde durusmada (b)
hazir bulunma hakkina iliskin

ortak asgari kurallar1 diizenler.

Madde 2
Kapsam

Bu Direktif, ceza muhakemesinde
yer alan siipheli veya sanik gergek
kisilere uygulanir. Direktif, bir
kisinin su¢ islemekten veya
atili sugtan siipheli ya da sanik
oldugu andan itibaren, bu kisinin
atili  sucu isleyip islemedigi
kesin bir hiikiimle belirleninceye
kadar, ceza muhakemesinin tim
asamalarinda uygulanir.

BOLUM 2
MASUMIYET KARINESI

Madde 3
Masumiyet karinesi

Uye Devletler, siiphelilerin veya
saniklarin  hukuken suglulugu
sabit oluncaya kadar masum
kabul edilmesini saglar.

CHAPTER 1
SUBJECT MATTER AND
SCOPE

Article 1
Subject matter

This Directive lays down common
minimum rules concerning:

certain aspects of the presumption
of innocence in  criminal
proceedings;

the right to be present at the trial
in criminal proceedings.

Article 2
Scope

This Directive applies to natural
persons who are suspects or
accused persons in criminal
proceedings. It applies at all stages
of the criminal proceedings, from
the moment when a person is
suspected or accused of having
committed a criminal offence,
or an alleged criminal offence,
until the decision on the final
determination of whether that
person has committed the criminal
offence concerned has become
definitive.

CHAPTER 2
PRESUMPTION OF
INNOCENCE

Article 3
Presumption of innocence

Member States shall ensure that
suspects and accused persons are
presumed innocent until proved
guilty according to law.
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Madde 4
Suc¢luluga yonelik kamu imalari

Uye Devletler, bir siiphelinin
veya sanigin hukuken suclulugu
kanitlanmadig1  siirece, kamu
makamlar1 tarafindan yapilan
basin  agiklamalarinda  veya
mahk(miyet karar1  disindaki
yargt kararlarinda bu kisiden
suclu olarak bahsedilmemesini
saglamaya  yonelik  gerekli
tedbirleri alir. Bu durum, siipheli
veya sanigin suclulugunu
kanitlamay1 amaclayan
sorusturma islemlerine ve yargi
veya diger yetkili makamlar
tarafindan alinan ve sliphe veya
suclayict delillere dayanan usuli
nitelikteki On kararlara halel
getirmez.

Uye Devletler, bu Direktif ve
ozellikle 10’uncu  maddesine
uygun olarak, bu maddenin
I’inci paragrafinda diizenlenen
siipheliler  veya  saniklardan
suclu olarak bahsetmeme
yukiimliliigliniin ihlali halinde
uygun tedbirlerin bulunmasini
saglar.

I’inci  paragrafta  diizenlenen
stipheliler veya saniklardan suglu
olarak bahsetmeme yiikiimliliigii,
kamu makamlarinin, sug
sorusturmasi veya kamu yararina
iliskin  nedenlerle  kesinlikle
gerekli olmasit halinde, ceza
muhakemesi hakkindaki bilgileri
kamuya yaymasina engel teskil
etmez.

Madde 5
Siiphelilerin ve saniklarin
teshir edilmesi

Uye Devletler, siiphelilerin ve
saniklarin ~ mahkemede veya

Article 4
Public references to guilt

Member States shall take the
necessary measures to ensure
that, for as long as a suspect or
an accused person has not been
proved guilty according to law,
public statements made by public
authorities, and judicial decisions,
other than those on guilt, do not
refer to that person as being guilty.
This shall be without prejudice to
acts of the prosecution which aim
to prove the guilt of the suspect or
accused person, and to preliminary
decisions of a procedural nature,
which are taken by judicial or
other competent authorities and
which are based on suspicion or
incriminating evidence.

Member States shall ensure that
appropriate measures are available
in the event of a breach of the
obligation laid down in paragraph
1 of this Article not to refer to
suspects or accused persons as
being guilty, in accordance with
this Directive and, in particular,
with Article 10.

The obligation laid down in
paragraph 1 not to refer to suspects
or accused persons as being guilty
shall not prevent public authorities
from publicly disseminating
information on the criminal
proceedings  where  strictly
necessary for reasons relating to
the criminal investigation or to
the public interest.

Article 5
Presentation of suspects and
accused persons

Member States shall take
appropriate measures to ensure



Masumiyet Karinesi

kamu Oniinde, fiziksel kisitlama
tedbirlerinin kullanilmasi suretiyle
suclu olarak gosterilmemesini
saglamak i¢in uygun tedbirleri
alir.

I’inci paragraf Uye Devletleri,
giivenlikle 1ilgili olarak veya
stiphelilerin ~ veya  saniklarin
kacmast ya da iglincii kisilerle
temas kurmasimi Onlemek i¢in
olaya 0zgli nedenlerle gerekli
fiziksel kisitlama  tedbirlerini
uygulamaktan alikoymaz.

Madde 6
Ispat yukii

Uye  Devletler, siiphelilerin
veya saniklarin sugluluklariin
ortaya konulmasi konusundaki
ispat yikiiniin iddia makaminda
olmasmi saglar. Bu durum,
hakim veya yetkili mahkemenin
yuriirlilkte olan ulusal hukuka
uygun olarak, hem suclayict
hem de masumiyete iliskin
delilleri arastirmaya yonelik bazi
yiikiimliiliikklerine ve savunmanin
delil sunma hakkina halel
getirmez.

Uye Devletler, mahkemenin ilgili
kisinin beraat edip etmemesini
degerlendirdigi durum dahil olmak
tizere, sucluluk konusundaki
herhangi bir siipheden, siipheli
veya sanmigm  yararlanmasini
saglar.

Madde 7
Sessiz kalma hakki ve kendi
aleyhine tamkhk yapmama hakki

Uye Devletler, siipheli ve
saniklarin islemekten siipheli ve
sanik olduklar1 sug ile ilgili sessiz
kalma hakkina sahip olmalarim
saglar.

that suspects and accused persons
are not presented as being guilty,
in court or in public, through
the use of measures of physical
restraint.

Paragraph 1 shall not prevent
Member States from applying
measures of physical restraint
that are required for case-specific
reasons, relating to security or
to the prevention of suspects or
accused persons from absconding
or from having contact with third
persons.

Article 6
Burden of proof

Member States shall ensure
that the burden of proof for
establishing the guilt of suspects
and accused persons is on the
prosecution. This shall be without
prejudice to any obligation on
the judge or the competent court
to seek both inculpatory and
exculpatory evidence, and to the
right of the defence to submit
evidence in accordance with the
applicable national law.

Member States shall ensure that
any doubt as to the question of
guilt is to benefit the suspect or
accused person, including where
the court assesses whether the
person concerned should be
acquitted.

Article 7
Right to remain silent and right
not to incriminate oneself

Member States shall ensure that
suspects and accused persons have
the right to remain silent in relation
to the criminal offence that they
are suspected or accused of having
committed.
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Uye Devletler, siiphelilerin ve
saniklarin ~ kendileri  aleyhine
taniklik yapmama hakkina sahip
olmalarini saglar.

Kendi aleyhine taniklik yapmama
hakkinin  kullanilmasi, yetkili
makamlarin, hukuki zorlama
yetkilerinin kullanilmasi
suretiyle hukuka uygun elde
edilebilen ve silipheli veya sanigin
iradesine bagli olmayan delilleri
toplamasini engellemez.

Uye Devletler, yargi makamlarinin
hiikiim verirken siiphelilerin ve
saniklarin igbirlik¢i davranislarini
dikkate almalarina izin verebilir.

Stiphelilerin ve saniklarin sessiz
kalma hakkim1 veya kendi
aleyhlerine taniklik yapmama
hakkin1 ~ kullanmasi  onlarin
aleyhlerine kullanilmaz ve onlarin
s0z konusu sucu isledigine dair
delil olarak degerlendirilmez.

Bu madde, adil yargilanma
hakkiyla uyumlu olmak sartiyla,
Uye Devletler’in basit suglara
iliskin  olarak, muhakemenin
ya da onun belirli asamalarinin
yazilt olarak veya s6z konusu
su¢ hakkinda silipheli veya
sanigin yetkili makamlar
tarafindan sorgulanmaksizin
yuriitiilebilecegi yoOniinde karar
almasina engel teskil etmez.

Member States shall ensure that
suspects and accused persons
have the right not to incriminate
themselves.

The exercise of the right not to
incriminate oneself shall not
prevent the competent authorities
from gathering evidence which
may be lawfully obtained
through the use of legal powers
of compulsion and which has
an existence independent of the
will of the suspects or accused
persons.

Member States may allow their
judicial authorities to take into
account,  when  sentencing,
cooperative behaviour of suspects
and accused persons.

The exercise by suspects and
accused persons of the right to
remain silent or of the right not
to incriminate oneself shall not be
used against them and shall not
be considered to be evidence that
they have committed the criminal
offence concerned.

This Article shall not preclude
Member States from deciding that,
with regard to minor offences,
the conduct of the proceedings,
or certain stages thereof, may
take place in writing or without
questioning of the suspect or
accused person by the competent
authorities in relation to the
offence concerned, provided that
this complies with the right to a
fair trial.
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(a)

(b)

BOLUM 3
DURUSMADA HAZIR
BULUNMA HAKKI

Madde 8
Durusmada hazir bulunma hakki

Uye Devletler, siiphelilere ve
saniklara durusmada  hazir
bulunma hakki saglar.

Uye Devletler, sucluluga ya
da masumiyete iligkin  bir
kararla  sonuclanabilecek  bir
durusmanin asagidaki sartlarda
stipheli veya sanigin yoklugunda
yapilabilmesini 6ngorebilir:

stiphelinin veya sanigin,
durusmanin veya durusmada hazir
bulunmamanin sonuglarthakkinda
zamaninda bilgilendirilmesi veya

durusmadan  haberdar edilen
stipheli veya sanigin ya kendisi ya
da devlet tarafindan atanan yetkili
bir avukatla temsil edilmesi.

Paragraf 2 wuyarinca alinan
bir karar, 1ilgili kisi aleyhine
uygulanabilir.

Uye Devletlerin siiphelilerin veya
saniklarin yoklugunda durusma
yapma imkani ongordigu fakat
stipheli veya samigm gosterilen
makul cabalara ragmen
yerinin  tespit  edilememesi
nedeniyle bu maddenin 2’nci
paragrafinda belirtilen kosullara
uymanin  mimkiin  olmadig
durumlarda  Uye  Devletler,
bir kararin  alinamayacagini
ve uygulanamayacagini
ongorebilirler.  Bu  durumda
Uye  Devletler, siiphelilerin
veya saniklarin karar hakkinda

(a)

(b)

CHAPTER 3
RIGHT TO BE PRESENT AT
THE TRIAL

Article 8
Right to be present at the trial

Member States shall ensure that
suspects and accused persons
have the right to be present at
their trial.

Member States may provide
that a trial which can result in a
decision on the guilt or innocence
of a suspect or accused person
can be held in his or her absence,
provided that:

the suspect or accused person has
been informed, in due time, of the
trial and of the consequences of
non-appearance; or

the suspect or accused person,
having been informed of the trial,
is represented by a mandated
lawyer, who was appointed either
by the suspect or accused person
or by the State.

A decision which has been taken
in accordance with paragraph
2 may be enforced against the
person concerned.

Where Member States provide for
the possibility of holding trials in
the absence of suspects or accused
persons but it is not possible to
comply with the conditions laid
down in paragraph 2 of this Article
because a suspect or accused
person cannot be located despite
reasonable efforts having been
made, Member States may provide
that a decision can nevertheless
be taken and enforced. In that
case, Member States shall ensure
that when suspects or accused
persons are informed of the
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bilgilendirildiklerinde, ozellikle
yakalandiklarinda, karara itiraz
etme ve 9’ncu madde uyarinca
yargilamanin yenilenmesi ya da
diger bir hukuki basvuru yolu
hakkina iliskin imkan konusunda
bilgilendirilmelerini saglar.

Bu madde, hakim veya yetkili
mahkemenin, savunma
haklarina uyulmasi sartiyla, ceza
muhakemesinin uygun bir sekilde
yuriitiilmesini  giivence altina
almak icin gerekli oldugunda
stipheli veya sanigin gecici olarak
durusmadan vareste tutulmasim
ongoren ulusal kurallara halel
getirmez.

Bu madde, adil yargilanma
hakki ile uyumlu olmak sartiyla,
muhakemenin ya da onun belirli
asamalarinin yazili olarak
ylritilmesini  dngéren ulusal
kurallara halel getirmez.

Madde 9
Yargilamanin yenilenmesi hakki

UyeDevletler,siiphelilervesamklar
durusmalarinda bulunmadiklarinda
ve 8’inci  maddenin  2’inci
paragrafinda belirtilen kosullar
karsilanmadiginda, yeni delillerin
degerlendirilmesini de igeren,
davanin esasmin yeniden ele
alinmasina izin veren ve ilk kararin
bozulmasma  yol  agabilecek
yargilamanin yenilenmesi ya da
diger bir hukuki bagvuru yolu
hakkina sahip olmalarini saglar.
Bu baglamda, Uye Devletler,
stiphelilerin ve saniklarin
hazir bulunma, ulusal hukuk
kapsamindaki prosediirlere uygun
olarak etkin bi¢gimde Kkatilma
ve savunma haklarini kullanma
haklarma sahip olmalarim
saglayacaktir.

decision, in particular when they
are apprehended, they are also
informed of the possibility to
challenge the decision and of the
right to a new trial or to another
legal remedy, in accordance with
Article 9.

This Article shall be without
prejudice to national rules that
provide that the judge or the
competent court can exclude
a suspect or accused person
temporarily from the trial where
necessary in the interests of
securing the proper conduct of the
criminal proceedings, provided
that the rights of the defence are
complied with.

This Article shall be without
prejudice to national rules that
provide for proceedings or certain
stages thereof to be conducted
in writing, provided that this
complies with the right to a fair
trial.

Article 9
Right to a new trial

Member States shall ensure that,
where suspects or accused persons
were not present at their trial and
the conditions laid down in Article
8(2) were not met, they have the
right to a new trial, or to another
legal remedy, which allows a fresh
determination of the merits of
the case, including examination
of new evidence, and which may
lead to the original decision being
reversed. In that regard, Member
States shall ensure that those
suspects and accused persons have
the right to be present, to participate
effectively, in accordance with
procedures under national law,
and to exercise the rights of the
defence.
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BOLUM 4
GENEL VE NiHAI
HUKUMLER

Madde 10
Basvuru yollar:

Uye Devletler, bu Direktif
kapsaminda yer alan haklari
ihlal edildiginde, siiphelilere ve
saniklara etkili bir basvuru yolu
saglar.

Delilin  kabul edilebilirligine
iligkin ulusal kural ve sistemlere
halel getirmeksizin, Uye Devletler,
stipheliler ve saniklardan sessiz
kalma hakki ve kendi aleyhine
taniklik yapmama hakkinin ihlal
edilmesi suretiyle alinan ifadeleri
degerlendirirken, savunma
haklarma  ve  muhakemenin
adilligine saygi gosterilmesini
saglar.

Madde 11
Verilerin toplanmasi

Uye Devletler, 1 Nisan 2020
tarthine kadar ve bu tarihten
sonraki her ii¢ yilda bir, bu
Direktif’te diizenlenen haklarin
nasil uygulandigini gosteren uygun
verileri Komisyona gonderir.

Madde 12
Rapor

Komisyon, 1 Nisan 2021
tarthine kadar, bu Direktif’in
uygulanmasina 1iliskin Avrupa
Parlamentosu’na ve Konsey’e bir
rapor sunar.

Madde 13
Geriye gotiirmeme

Bu Direktif; Sart, ATHS veya diger
ilgili uluslararas1 hukuk hiikiimleri
veya herhangi bir Uye Devlet’te
daha {ist diizey koruma saglayan
haklar1 veya usuli gilivenceleri
simirlayacak ya da onlara aykir
olacak sekilde yorumlanmaz.

CHAPTER 4
GENERAL AND FINAL
PROVISIONS

Article 10
Remedies

Member States shall ensure that
suspects and accused persons have
an effective remedy if their rights
under this Directive are breached.

Without prejudice to national rules
and systems on the admissibility
of evidence, Member States shall
ensure that, in the assessment of
statements made by suspects or
accused persons or of evidence
obtained in breach of the right to
remain silent or the right not to
incriminate oneself, the rights of
the defence and the fairness of the
proceedings are respected.

Article 11
Data collection

Member States shall, by 1 April
2020 and every three years
thereafter, send to the Commission
available data showing how the
rights laid down in this Directive
have been implemented.

Article 12
Report

The Commission shall, by 1
April 2021, submit a report to the
European Parliament and to the
Council on the implementation of
this Directive.

Article 13
Non-regression

Nothing in this Directive shall be
construed as limiting or derogating
from any of the rights and procedural
safeguards that are ensured under the
Charter, the ECHR, or other relevant
provisions of international law or
the law of any Member State which
provides a higher level of protection.
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Madde 14
Aktarma

Uye Devletler bu Direktif’e uyum
saglamak icin gerekli kanunlari,
tiziiklert ve 1dari hikiimleri
1 Nisan 2018 tarthine kadar
yurirliige koyar.

Uye Devletler bu tedbirleri
kabul ettiginde, tedbirlerde bu
Direktif’e bir atif yapilir veya
bu tedbirlerin resmi olarak
yayimlanmalari durumunda
boyle bir atfa yer verilir. Bu atfin
yapilma yontemleri Uye Devletler
tarafindan belirlenir.

Uye Devletler, bu Direktif
kapsaminda kabul ettikleri ulusal
hukuk tedbirlerine iliskin metni
Komisyona iletir.

Madde 15
Yiiriirliige girme

Bu Direktif, Avrupa Birligi Resmi
Gazetesi’nde yayinlanmasini
takip eden yirminci giin yiirtirliige
girer.

Madde 16
Muhataplar
Bu Direktif’in muhatabi,
Antlagmalar ~ uyarinca  Uye

Devletler’dir.

9 Mart 2016 tarihinde
Strazburg’da imzalanmaistir.

Avrupa Konseyi adina Bagkan

For the Council The President
J.A.
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Article 14
Transposition

Member States shall bring into
force the laws, regulations
and administrative provisions
necessary to comply with this
Directive by 1 April 2018. They
shall immediately inform the
Commission thereof.

When Member States adopt those
measures, they shall contain a
reference to this Directive or
shall be accompanied by such
reference on the occasion of their
official publication. The methods
of making such reference shall be
laid down by Member States.

Member States shall communicate
to the Commission the text of the
main measures of national law
which they adopt in the field
covered by this Directive.

Article 15
Entry into force

This Directive shall enter into
force on the twentieth day
following that of its publication

in the Official Journal of the
European Union.

Article 16
Addressees

This Directive is addressed to
the Member States in accordance
with the Treaties.

Done at Strasbourg, 9 March
2016.

Avrupa Parlamentosu adina Baskan
For the European Parliament The President

M. SCHULZ
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VII. CEZA MUHAKEMESINDE SUPHELI VE SANIK COCUKLARA
ILISKIN USULi TEMINATLAR

« Genel Olarak

Cocuklarin savunmasiz olmalar1 nedeniyle yetiskinlerden farkli haklara sahip
olmasi ve bu haklarin ayrica taninmasi gerektiginden hareketle, yirminci yiizyilin
baslarinda ¢ocuk haklar1 konusunda bildiriler yaymlanmistir (Ornegin; 1924 yilinda
Milletler Cemiyeti tarafindan kabul edilen Cenevre Cocuk Haklar1 Bildirisi). Esasen
insan haklar1 alaninda kaydedilen gelismeler, ¢ocugun yetiskinlerden farkli ele
alimmasi diisiincesini de dogurmustur. Bu ¢ergevede uluslararasi alanda ¢ocuklarin
korunmas1 ve haklarinin gilivence altina alinmasit amaciyla cesitli so6zlesmeler
hazirlanmistir. Bu sézlesmelerin basinda Cocuk Haklarina Dair Birlesmis Milletler
Soézlesmesi ve Cocuk Haklarmin Kullanilmasma Iliskin Avrupa Sozlesmesi
gelmektedir.

Uluslararas1 alanda sozlesmelerle gelisen ¢ocuk haklari, modern adalet sistemi
anlayisina da yansimis ozellikle ceza hukuku alaninda, ¢ocuklarin sorusturma ve
kovusturma asamasinda yetigskinlerden ayri bir takim usuli hiikiimlere tabi olmasi
ve farkli mahkemelerde yargilanmasina yonelik diizenlemeler yapilmasi sonucunu
dogurmustur. Bu gelismeler 1s18inda, AB’nin ceza muhakemesinde siipheli ve
sanik cocuklara iligkin usuli haklar1 giiclendirmeye yonelik 2009 yilinda baslayan
calismalari, “Ceza Muhakemesinde Siipheli veya Sanik Cocuklara Iliskin Usuli
Giivenceler Hakkindaki Avrupa Parlamentosu ve Konseyi Direktifi”nin Avrupa
Konseyi tarafindan 21 Nisan 2016 tarihinde resmi olarak kabul edilmesiyle
sonu¢lanmustir!. S6z konusu Direktif, 11 Mayis 2016 tarihinde Avrupa Birligi Resmi
Gazetesi’nde yaymlamigtir?.

18 yasin altindaki kisileri “¢ocuk” olarak kabul eden Direktif, ceza muhakemesinde
stipheli veya sanik olan ya da 2002/584/JHA sayil1 Cerceve Karar1 uyarinca Avrupa
tutuklama miizekkeresi islemlerine maruz kalan ¢ocuklarin, Birlik igerisinde usuli
haklarin1 korumaktadir. Direktif’in amaci, slipheli veya sanik olan ¢ocuklarin usuli
haklarim korumaya yénelik ortak asgari kurallar olusturarak, Uye Devletlerin
birbirlerinin ceza adaleti sistemine duydugu giliveni giiclendirmeyi ve boylece cezai
konulardaki kararlarin karsilikli taninmasinin gelistirilmesini saglamaktir. Ayrica,
Direktif ile yasalarla ¢atisma halinde olan c¢ocuklarin ceza muhakemesi slirecini
anlayabilmelerini, bu siiregte islemleri takip edebilmelerini ve adil yargilanma
haklarini etkin sekilde kullanabilmelerini saglamak, onlarin tekrar sug islemelerini
onlemek ve sosyal entegrasyonlarini gelistirmek hedeflenmistir.

Direktif’in getirdigi en 6nemli yenilik siipheli veya sanik ¢ocuklarin savunma
haklarini etkin kullanabilmelerini saglamak i¢in onlara avukat destegi saglanmasidir.
Avukat desteginin, ceza muhakemesinin hangi asamalarinda ve ne sekilde saglanacagi
detayl sekilde diizenlenmektedir.

1 http://www.consilium.europa.eu/en/press/press-releases/2015/12/16-procedural-safeguards-for-
children-in-criminal-proceedings/ (Erisim tarihi: Aralik 2016).
20J L 132,s.1-20.
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Direktif’te cocugun, bilgi edinme hakki, ebeveyn sorumlulugunu tasiyan
kisinin bilgilendirilmesi hakki, 6zgiirliigiinden yoksun birakilmasi halinde saglik
muayenesinden gegirilme hakki, bireysel degerlendirilme hakki, mahremiyetinin
korunmasi hakki, ebeveyn sorumlulugunu tasityan kisi tarafindan refakat edilme
hakki1, durusmada bizzat bulunma hakki ve adli yardim hakkina iligkin olarak Uye
Devletlerin yiikiimliiliiklerine yer verilmistir.

Ayrica sorgulamanin gorsel-isitsel kayit altina alinmasi, cocuklarin 6zgiirliigiinden
yoksun birakilmast tedbirine iligkin smirlamalar, ¢ocuklarin yer aldigi ceza
muhakemesinin kisa siirede ve gerekli 6zen gosterilmek suretiyle tamamlanmasi
gibi usuli giivenceler de Direktif’te diizenlenmektedir. Direktif’in, Uye Devletler
tarafindan 11 Haziran 2019 tarihine kadar i¢ hukuklarina aktarilmasi 6ngoriilmiistiir.
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AVRUPA PARLAMENTOSU VE
KONSEYININ

11 Mayis 2016 Tarihli ve 2016/800/EU
Sayili

Ceza Muhakemesinde Siipheli
veya Sanik Olan Cocuklarin Usuli
Teminatlarina Iliskin Direktifi

AVRUPA PARLAMENTOSU  VE
AVRUPA BIRLIGI KONSEY],

Avrupa Birliginin Isleyisi Hakkinda
Antlagsma’y1 ve ozellikle bu
Antlasma’nin 82’nci maddesinin ikinci
paragrafinin (b) bendini g6z Oniinde
tutarak,

Avrupa Komisyonu’nun Onerisini goz
onilinde tutarak,

Yasama  tasarrufu taslagi, ulusal

parlamentolara iletildikten sonra,

Avrupa  Ekonomik  ve Sosyal
Komitesi’nin goriisiini géz Oniinde
tutarak,’

Bolgeler Komitesi’ne danistiktan sonra,

Olagan yasama usulii uyarinca hareket
ederek,’

Asagidaki  gerekgelerle ISBU

DIREKTIFI KABUL ETMISTIR:

(1) Bu Direktif’in amac1 ceza
muhakemesinde silipheli veya

sanik olan cocuklarin diger bir

deyisle 18 yas altindakilerin
bu islemleri anlayabilmesini
ve takip edebilmesini

1 O] C 226, 16.7.2014, s. 63.

2 9 Mart 2016 tarihli Avrupa Parlamentosunun
Pozisyon Belgesi (Resmi Gazetede heniiz
yayimlanmamustir) ve 21 Nisan 2016 tarihli
Konsey karari.
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DIRECTIVE (EU) 2016/800 OF THE
EUROPEAN PARLIAMENT AND
OF THE COUNCIL

of 11 May 2016

on procedural safeguards for
children who are suspects or accused
persons in criminal proceedings

THE EUROPEAN PARLIAMENT
AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the
Functioning of the European Union, and
in particular point (b) of Article 82(2)
thereof,

Having regard to the proposal from the
European Commission,

After transmission of the draft legislative
act to the national parliaments,

Having regard to the opinion of
the European Economic and Social
Committee',

After consulting the Committee of the
Regions,

Acting in accordance with the ordinary
legislative procedure?,

Whereas:

(1)  The purpose of this Directive is
to establish procedural safeguards
to ensure that children, meaning
persons under the age of 18, who
are suspects or accused persons
in criminal proceedings, are able
to understand and follow those

1 OJ C 226, 16.7.2014, p. 63.

2 Position of the European Parliament of 9 March
2016 (not yet published in the Official Journal)
and decision the Council of 21 April 2016.
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)

3)

4

saglamak, adil  yargilanma
hakkini kullanabilmelerini
garantilemek, ¢ocuklarin yeniden
su¢ islemesine engel olmak
ve  sosyal  entegrasyonlarini
saglamak i¢in usuli giivencelerin
olusturulmasidir.

Bu Direktif, siipheli veya sanik
olan c¢ocuklarin usuli haklarim
korumaya yonelik ortak asgari
kurallar olusturarak, Uye
Devletlerin  birbirlerinin  ceza
adaleti sistemine duydugu giliveni
giiclendirmeyi ve bdylece cezai
konulardaki kararlarin karsilikl
taninmasinin gelistirilmesini
amagclar. Bu tiirden ortak asgari
kurallar ~ vatandaslarm  Uye
Devletlerin topraklarinda serbest
dolasiminin 6niindeki engelleri de
kaldirmalidir.

Uye Devletler Insan Haklar

ve Temel Ozgiirliiklerin
Korunmasina Iliskin ~ Avrupa
Sézlesmesi’ne (AIHS), Medeni
ve Siyasi Haklara Iliskin

Uluslararas1 Sozlesme’ye ve BM
Cocuk Haklar1t So6zlesmesi’ne
taraf  olsalar da, edinilen
tecriibeler bu durumun tek basina
diger Uye Devletlerin ceza
adaleti sistemlerine yeterince
giiven duyulmasini saglamadigini
gostermistir.

30 Kasim 2009 tarihinde,
Konsey, ceza muhakemesinde
stiphelilerin veya saniklarin usule
iliskin haklarmi giiglendirmeye
yonelik Yol Haritas® hakkinda
bir Ilke Karar1 (“Yol Haritas1™)
kabul etmistir. Yol Haritasi,
kademeli yaklasimla, yazili ve
sozlii ceviri hakkima (tedbir A),

3 0J C295,4.12.2009, s. 1.

(2)

3)

(4)

proceedings and to exercise their
right to a fair trial, and to prevent
children from re-offending and
foster their social integration.

By establishing common
minimum rules on the protection
of procedural rights of children
who are suspects or accused
persons, this Directive aims to
strengthen the trust of Member
States in each other’s criminal
justice systems and thus to
improve mutual recognition of
decisions in criminal matters.
Such common minimum rules
should also remove obstacles to
the free movement of citizens
throughout the territory of the
Member States.

Although the Member States
are parties to the European
Convention for the Protection of
Human Rights and Fundamental
Freedoms (ECHR), the
International Covenant on Civil
and Political Rights, and the UN
Convention on the Rights of the
Child, experience has shown
that this in itself does not always
provide a sufficient degree of trust
in the criminal justice systems of
other Member States.

On 30 November 2009, the
Council adopted a Resolution on
a Roadmap for strengthening the
procedural rights of suspected
or accused persons in criminal
proceedings® (‘the Roadmap’).
Taking a step-by-step approach,
the Roadmap calls for the
adoption of measures regarding

3 0J C295,4.12.2009, p. 1.
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)

(6)

haklara ve suclamalara iligkin
bilgi edinme hakkma (tedbir
B), hukuki danmismanlik ve adli
yardim hakkina (tedbir C),
akraba, isveren ve konsolosluk
yetkilileriyle iletisim hakkina
(tedbir D) ve dezavantajh
siiphelilere veya saniklara yonelik
0zel teminatlara (tedbir E)
iliskin tedbirlerin kabul edilmesi
yoniinde cagrida bulunmaktadir.
Yol Haritasi, haklarin sirasinin
yalnizca yol gosterici nitelikte
oldugunu vurgular ve bu nedenle,
onceliklere uygun olarak
degistirilebilecegine isaret eder.
Yol Haritasi, bir biitiin olarak
uygulanmak {izere tasarlanmistir;

yalnizca tiim boliimleri
uygulandiginda faydalar1 tam
olarak goriilebilir.

11 Aralilk 2009 tarihinde

Avrupa Konseyi, Yol Haritasi’ni
memnuniyetle  karsilamis  ve
onu “Stockholm Programi —
Vatandaglara hizmet eden ve
onlar1 koruyan agik ve gilivenli
Avrupa*’nin bir pargasi yapmistir
(2.4’iincii bent). Avrupa Konseyi
bu alanda daha 1iy1 bir 15 birligini
tesvik etmek icin Komisyonu,
stiphelilerin ve saniklarin
asgari usuli haklarimin diger
unsurlarini incelemeye ve 6rnegin
masumiyet karinesi gibi diger
konularin ele alinmasinin gerekip
gerekmedigini  degerlendirmeye
davet ederek Yol Haritasi’nin
sinirlayict  olmama  niteliginin
altin1 ¢izmistir.

Yol Haritas1 uyarinca bugiine
kadar, Avrupa Parlamentosu

4 O] C115,4.5.2010,s. 1.
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)

(6)

the right to translation and
interpretation (measure A), the
right to information on rights and
information about the charges
(measure B), the right to legal
advice and legal aid (measure
C), the right to communicate
with relatives, employers and
consular authorities (measure
D), and special safeguards for
suspected or accused persons
who are vulnerable (measure
E). The Roadmap emphasises
that the order of the rights is
indicative and thus implies that
it may be changed in accordance
with priorities. The Roadmap is
designed to operate as a whole;
only when all its components are
implemented will its benefits be
experienced in full.

On 11 December 2009, the
European Council welcomed the
Roadmap and made it part of the
Stockholm programme — An
open and secure Europe serving
and protecting citizens* (point2.4).
The European Council underlined
the non-exhaustive character
of the Roadmap by inviting the
Commission to examine further
elements of minimum procedural
rights for suspects and accused
persons, and to assess whether
other 1issues, for instance the
presumption of innocence, need to
be addressed, in order to promote
better cooperation in that area.

Four measures on procedural

40JC115,4.5.2010, p. 1.
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ve Konseyi’nin 2010/64/EU°,
2012/13/EU®  2013/48/EU’ ve
2016/343EU® sayili Direktif’leri
olmakiizere, cezamuhakemesinde
usuli haklara iliskin dort tedbir
kabul edilmistir.

(7)  Bu Direktif, Avrupa Konseyi
Cocuk Dostu Adalete iliskin
Rehber Ilkelerini gz Oniinde
bulundurarak ¢ocuk haklarini
desteklemektedir.

(8) Cocuklar ceza muhakemesinde
sipheli veya sanik ya da
2002/584/JHA° sayili Konsey
(Cerceve Karar1 uyarinca Avrupa
tutuklama miizekkeresi siirecine
tabi olduklarinda (talep edilen
kisiler), Uye Devletler, Avrupa
Birligi Temel Haklar Sarti’nin
(Sart)  24°linci  maddesinin
ikinci paragrafi uyarinca

5 Ceza muhakemesinde sozlii ve yazili geviri
hakkina iligkin 20 Ekim 2010 tarihli 2010/64/EU
sayill Avrupa Parlamentosu ve Konseyi Direktifi
(OJ L 280, 26.10.2010, s. 1).

6 Ceza muhakemesinde bilgi edinme hakkina
iliskin 22 Mayis 2012 tarihli 2012/13/EU sayili
Avrupa Parlamentosu ve Konseyi Direktifi (O] L
142,1.6.2012,s. 1).

7 Ceza muhakemesinde ve Avrupa tutuklama
miizekkeresi siirecinde avukata erisim hakki ve
ozgirliigiinden yoksun birakildigina dair tigiincti
kisiyi bilgilendirme ve ozgiirliiginden yoksun
birakildiginda {igiincii kisilerle ve konsolosluk
yetkilileriyle iletisim kurma hakkina iliskin 22
Ekim 2013 tarihli ve 2013/48/EU sayil1 Avrupa
Parlamentosu ve Konseyi Direktifi (O] L 294,
6.11.2013,s. 1).

8 Masumiyet karinesi ve ceza muhakemesinde
durusmada hazir bulunma hakkinin baz
yonlerinin giiglendirilmesine iligkin 9 Mart
2016 tarihli ve 2016/343/EU sayili Avrupa
Parlamentosu ve Konseyi Direktifi (O] L 65,
11.3.2016, s.1).

9 Avrupa tutuklama miizekkeresi ve Uye Devletler
arasindaki teslim usullerine iliskin 13 Haziran
2002 tarihli ve 2002/584/JHA sayili Konsey
Cerceve Karar1 (OJ L 190, 18.7.2002, s. 1).

rights in criminal proceedings
have been adopted pursuant to
the Roadmap to date, namely
Directives 2010/64/EU>, 2012/13/
EU®, 2013/48/EU’ and Directive
(EU) 2016/343% of the European
Parliament and the Council.

(7)  This Directive promotes the rights
of the child, taking into account
the Guidelines of the Council of
Europe on child-friendly justice.

(8)  Where children are suspects
or accused persons in criminal
proceedings or are subject
to European arrest warrant
proceedings pursuant to Council
Framework Decision 2002/584/
JHA® (requested  persons),
Member States should ensure
that the child’s best interests are
always a primary consideration,

5 Directive 2010/64/EU of the European
Parliament and of the Council of 20 October
2010 on the right to interpretation and translation
in criminal proceedings (OJ L 280, 26.10.2010,
p. 1).

6 Directive 2012/13/EU of the FEuropean
Parliament and of the Council of 22 May 2012 on
the right to information in criminal proceedings
(OJL 142,1.6.2012, p. 1).

7 Directive 2013/48/EU of the European
Parliament and the Council of 22 October 2013
on the right of access to a lawyer in criminal
proceedings and FEuropean arrest warrant
proceedings and on the right to have a third
party informed upon deprivation of liberty, and
to communicate with third persons and with
consular authorities (OJ L 294, 6.11.2013, p. 1).
8 Directive (EU) 2016/343 of the European
Parliament and of the Council of 9 March 2016
on the strengthening of certain aspects of the
presumption of innocence and of the right to be
present at the trial in criminal proceedings (OJ L
65, 11.3.2016, p. 1).

9 Council Framework Decision 2002/584/JHA of
13 June 2002 on the European arrest warrant and
the surrender procedures between Member States
(OJ L 190, 18.7.2002, p. 1).
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(10)

(11)

(12)
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cocuklarin {istlin yararmnin her
zaman Oncelikli husus olmasini
saglamalidir.

Gelisme ve  topluma  geri
kazandirilma potansiyellerini
korumak amaciyla ceza
muhakemesinde slipheli veya
sanik olan c¢ocuklara 6zel bir
dikkat gosterilmelidir.

Bu Direktif, ceza muhakemesinde
siipheli veya sanik olan ve talep
edilen cocuklara uygulanmalidir.
Talep edilen ¢ocuklar hususunda
bu Direktif’in ilgili hiikiimleri,
cocuklarm  uygulayan  Uye
Devlet’te yakalanmalarini takiben
uygulanmalidir.

Bu Direktif ya da onun belirli
hiikiimleri, Direktif’in ilgilinin
eriskinligi ve savunmasiz olusu
gibi olayin tim kosullar1 goz
online alindiginda uygulanabilir
olmast halinde, cocukken
kovusturmaya tabi olan ancak
sonradan 18 yasmi asmis olan,
ceza muhakemesinde slipheli
veya sanik olan kisilere ve talep
edilen kisilere uygulanir.

Bir kisi ceza muhakemesinde
siipheli veya sanik oldugu anda
18 yasini doldurmus ancak soz
konusu su¢ bu kisi c¢ocukken
islenmisse,  Uye  Devletler
bu Direktif’te saglanan wusuli
teminatlari, en azindan ayni
sipheli veya sanik tarafindan
islenen ve kisi 18 yasim
doldurmadan aleyhinde baglatilan
ceza muhakemesiyle ayrilmaz bir

)

(10)

(11)

(12)

in accordance with Article 24(2)
of the Charter of Fundamental
Rights of the European Union
(the Charter).

Children who are suspects or
accused persons in criminal
proceedings should be given
particular attention 1in order
to preserve their potential for
development and reintegration
into society.

This Directive should apply
to children who are suspects
or accused persons in criminal
proceedings and to children who
are requested persons. In respect
of children who are requested
persons, the relevant provisions
of this Directive should apply
from the time of their arrest in the
executing Member State.

This  Directive, or certain
provisions thereof, should also
apply to suspects or accused
persons in criminal proceedings,
and to requested persons, who
were children when they became
subjectto the proceedings, but who
have subsequently reached the age
of 18, and where the application
of this Directive is appropriate in
the light of all the circumstances
of the case, including the maturity
and vulnerability of the person
concerned.

When, at the time a person
becomes a suspect or accused
person in criminal proceedings,
that person has reached the age
of 18, but the criminal offence
was committed when the person
was a child, Member States
are encouraged to apply the
procedural safeguards provided
for by this Directive until that
person reaches the age of 21, at
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(13)

(14)

(15)

sekilde baglantili olduklar1 igin
ortak bir sekilde sorusturulup
kovusturulan suglar acgisindan
kisi 21 yasin1 tamamlayana kadar
uygulamalar1 konusunda tesvik
edilir.

Uye Devletler, ¢ocugun yasini
kendi ifadelerini, medeni halini,
belgesel arastirmalar1 ve diger
delilleri, eger bu tir deliller
mevcut degilse ya da yetersizse
tibbi muayeneyi esas alarak
belirlemelidir. Tibbi muayeneye
son care olarak basvurulmalidir
ve c¢ocugun haklarina, viicut
biitiinliigiine ve insanlik onuruna
tamamiyla baghh kalimmalidir.
Kisinin yasma iligkin siiphe
kalirsa, kisi bu Direktif’in
amaclart dogrultusunda ¢ocuk
kabul edilmelidir.

Bu Direktif, bazi hafif sucglar

s0z konusu oldugunda
uygulanmamalidir. Ancak,
stipheli veya samik olan bir

¢ocugun Ozgiirliigiinden yoksun
birakildig1 durumlarda bu Direktif
uygulanmalidir.

Bazi Uye Devletlerde cezai
konularda yargi yetkisine sahip
mahkeme disinda bir makam,
nispeten hafif suclara iligskin
ozgiirlikten yoksun birakma
disindaki yaptirimlariuygulamaya
yetkilidir. Bu durum, oOrnegin
bliyiik oranda islenen ve trafik
kontroliinii takiben tespit edilecek
yol trafik suc¢lart hususunda da
boyledir. Boyle durumlarda,
yetkili makamdan bu Direktif
kapsamindaki  biitin  haklar1

(13)

(14)

(15)

least as regards criminal offences
that are committed by the same
suspect or accused person and
that are jointly investigated
and prosecuted as they are
inextricably linked to criminal
proceedings which were initiated
against that person before the age
of 18.

Member States should determine
the age of the child on the basis
of the child’s own statements,
checks of the child’s civil status,
documentary  research, other
evidence and, if such evidence
i1s unavailable or inconclusive, a
medical examination. A medical
examination should be carried
out as a last resort and in strict
compliance with the child’s
rights, physical integrity and
human dignity. Where a person’s
age remains in doubt, that person
should, for the purposes of this
Directive, be presumed to be a
child.

This Directive should not apply in
respect of certain minor offences.
However, it should apply where a
child who is a suspect or accused
person is deprived of liberty.

In some Member States an
authority other than a court having
jurisdiction in criminal matters
has competence for imposing
sanctions other than deprivation
of liberty in relation to relatively
minor offences. That may be the
case, for example, in relation
to road traffic offences which
are committed on a large scale
and which might be established
following a traffic control. In
such situations, it would be
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(17)
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saglamasimi talep etmek makul
olmaz. Uye Devlet hukuku boyle
bir makam tarafindan hafif suclara
iliskin yaptirnrm uygulanmasini
ongordiiglinde ve itiraz etme
hakki ya da dava i¢in cezai
konularda yargi yetkisine sahip
bir mahkemeye baska bir sekilde
bagsvurma imkani bulundugunda,
bu Direktif yalnizca boyle bir
itiraz veya basvuruya bakan
mahkeme huzurundaki islemlere
uygulanmalidir.

Bazi Uye Devletlerde belirli
hafif suglar, oOzellikle de hafif
trafik suclari, genel mahiyetteki
yerel diizenlemelere iliskin hafif
suclar ve kamu diizenine karsi
hafif suglar, ceza gerektiren sug
olarak  degerlendirilir.  Bdoyle
durumlarda, yetkili makamdan
bu Direktif kapsaminda biitiin
haklar1 saglamasini talep
etmek makul olmaz. Bir Uye
Devlet’in hukukunun béyle bir
makam tarafindan hafif suclara
iligkin olarak, 06zgiirliigiinden
yoksun birakmanin bir yaptirim
olarak  uygulanmasina  izin
vermedigi durumlarda, bu
Direktif yalnizca cezai konularda
yargl yetkisine  sahip  bir
mahkeme huzurundaki islemlere
uygulanmalidir.

Bu Direktif yalnizca ceza
muhakemesinde uygulanmalidir.
Ozellikle ¢cocuklar i¢in hazirlanan
ve koruyucu, 1slah edici veya
egitici tedbirler gerektirebilecek

islemler basta olmak {izere
diger islem tiirlerinde
uygulanmamalidir.

(16)

(17)

unreasonable to require that the
competent authorities ensure all
the rights under this Directive.
Where the law of a Member
State provides for the imposition
of a sanction regarding minor
offences by such an authority and
there is either a right of appeal
or the possibility for the
case to be otherwise referred to
a court having jurisdiction in
criminal matters, this Directive
should therefore apply only to
the proceedings before that court
following such an appeal or
referral.

In some Member States certain

minor offences, in particular
minor road traffic offences,
minor offences in relation to
general municipal regulations

and minor public order offences,
are considered to be criminal
offences. In such situations, it
would be unreasonable to require
that the competent authorities
ensure all the rights under this
Directive. Where the law of a
Member State provides in respect
of minor offences that deprivation
of liberty cannot be imposed as
a sanction, this Directive should
therefore apply only to the
proceedings before a court having
jurisdiction in criminal matters.

This Directive should apply
only to criminal proceedings. It
should not apply to other types
of proceedings, in particular
proceedings which are specially
designed for children and which
could lead to protective, corrective
or educative measures.
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(19)

(20)

1)

(22)

Bu Direktif, 2012/13/
EU ve 2013/48/EU  sayili
Direktiflerin ~ hiikiimleri g6z

online alinarak uygulanmalidir.
Bu Direktif, c¢ocuklarin 6zel
ihtiyaglarinin ~ ve  savunmasiz
olabileceklerinin goz Oniinde
tutulmast amaciyla cocuklara
ve  ¢ocugun  sorumlulugunu
iistlenen kisiye verilecek bilgilere
dair tamamlayici  teminatlar
diizenlemektedir.

Cocuklara muhakemenin genel
isleyisiyle ilgili bilgi verilmelidir.
Buamagla, ceza muhakemesine ve
ilgili makamlarin muhakemedeki
roline uygun olmasi kaydiyla
c¢ocuklara muhakemenin usuliine
iligkin siradaki adimlarla ilgili
kisa bir aciklama yapilmalidir.
Verilecek bilgi, davanin
kosullarina bagli olmalidir.

Cocuklara muhakeme basladiktan
sonra mimkiin olan en kisa
zamanda, 6zgiirliigiinden yoksun
birakilmasi halinde ise en gecg
bu tedbir uygulanir uygulanmaz
saglik incelemesi hakkiyla ilgili
bilgi verilmelidir.

Cocuklarin 6zgtirliigiinden yoksun
birakilmasi halinde, 2012/13/EU
sayil1 Direktif uyarinca ¢ocuklara
sunulan Haklar Belgesi’nde bu
Direktif’te  belirtilen haklarla
ilgili net bir bilgi verilmelidir.

Uye Devletler, ebeveynlik
sorumlulugunu tasiyan  kisiyi
yazili ya da sozlii olarak veya her
iki sekilde de, uygulanabilir usuli
haklarla ilgili bilgilendirmelidir.
Bu bilgi yargilamanin adilligini

(18)

(19)

(20)

21)

(22)

This  Directive  should be
implemented taking into account
the provisions of Directives
2012/13/EU and 2013/48/EU.
This Directive provides for further
complementary safeguards
with regard to information to be
provided to children and to the
holder of parental responsibility
in order to take into account the

specific needs and vulnerabilities
of children.

Children should receive
information about general
aspects of the conduct of the
proceedings. To that end, they
should, in particular, be given
a brief explanation about the
next procedural steps in the
proceedings in so far as this is
possible in the light of the interest
of the criminal proceedings, and
about the role of the authorities
involved. The information to
be given should depend on the
circumstances of the case.

Children should receive
information in respect of the right
to a medical examination at the
earliest appropriate stage in the
proceedings, at the latest upon
deprivation of liberty where such
a measure is taken in relation to
the child.

Where a child is deprived of
liberty, the Letter of Rights
provided to the child pursuant
to Directive 2012/13/EU should
include clear information on the
child’s rights under this Directive.

Member States should inform the
holder of parental responsibility

about applicable  procedural
rights, in writing, orally, or
both. The information should

be provided as soon as possible
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ve ¢ocuk haklarinin  etkin
kullanimini temin etmek amaciyla
miimkiin olan en kisa zamanda ve
ayrintili bir sekilde verilmelidir.

Ebeveynlik sorumlulugunu
tastyan kisilerden sadece
birini  ilgilendirebilen  belirli
durumlarda, ¢ocuk tarafindan
secilen ve uygunlugu yetkili
makam tarafindan onaylanandiger
bir yetigkine bilgi verilmelidir.
Ebeveynlik sorumlulugunu
tasiyan kisiye bilgi saglamanin
ceza muhakemesine esasli bir
sekilde  zarar  verebilecegine
isaret eden veya buna dair siiphe
uyandiran tarafsiz ve gercekei
gerekeelerin - oldugu, o6zellikle
delillerin ortadan kaldirilabilecegi
ya da degistirilebilecegi, taniklara
miidahale edilebilecegi ya da
ebeveynlik sorumlulugunu
tastyan kisinin iddia edilen cezai
eyleme c¢ocukla birlikte dahil
olabilecegi hal bu durumlardan
biridir.

Yetkili makamlarin ebeveynlik
sorumlulugunu tasiyan kisiden
ziyade baska bir yetigkine
bilgi sagladigir haller ortadan
kalktiginda, bu Direktif uyarinca
cocugun elde ettigi ve muhakeme
siiresince 1lgisi devam eden her
bilgi ebeveynlik sorumlulugunu
tastyan kisiye verilmelidir. Bu
gereklilik ceza muhakemesinin
sliresini gereksiz yere
uzatmamalidir.

Stipheli veya sanik olan ¢ocuklar
2013/48/EU  sayilh  Direktif
uyarinca avukata erisim hakkina
sahiptir. Cocuklar dezavantajh
oldugundanve cezamuhakemesini

(23)

(24)

(25)

and in such detail as is necessary
to safeguard the fairness of the
proceedings and the effective
exercise of the rights of the child.

In certain circumstances, which
can also relate to only one of
the persons holding parental
responsibility, the information
should be provided to another
appropriate adult nominated by
the child and accepted as such
by the competent authority.
One of those circumstances is
where there are objective and
factual grounds indicating or
giving rise to the suspicion that
providing information to the
holder of parental responsibility
could substantially jeopardise
the criminal proceedings, in
particular, where evidence might
be destroyed or altered, witnesses
might be interfered with, or the
holder of parental responsibility
might have been involved in the
alleged criminal activity together
with the child.

Where the circumstances which
led the competent authorities
to provide information to an
appropriate adult other than the
holder of parental responsibility
cease to exist, any information that
the child receives in accordance
with this Directive, and which
remains relevant in the course
of the proceedings, should be
provided to the holder of parental
responsibility. This requirement
should not unnecessarily prolong
the criminal proceedings.

Children who are suspects or
accused persons have the right of
access to a lawyer in accordance
with Directive 2013/48/EU. Since
children are vulnerable and not
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her zaman biitiiniiyle anlayip takip
edemeyeceklerinden Gtiiri  bu
Direktif’te belirtilen durumlarda
bir avukattan destek almalidirlar.
Boyle durumlarda, Uye
Devletler, ¢cocuk veya ebeveynlik
sorumlulugunu  tastyan  kisi
avukat destegi saglamamissa,
cocuga yardim etmesi amaciyla
bir avukat tarafindan ¢ocuga
destek verilmesini saglamalidir.
Uye Devletler, ¢ocugun bir
avukat tarafindan etkili bir sekilde
desteklenmesi gerektiginde adli
yardim saglamalidir.

Bu  Direktif’te diizenlenen
avukat  destegi, 2013/48/EU
sayil1 Direktif geregince cocugun
avukata erisim hakki oldugunu
varsaymaktadir. Bundan dolayi,
2013/48/EU  sayili  Direktif’in
bir hiikmiiniin uygulanmasi1 bu
Direktif uyarinca ¢ocugun avukat
destegi almasin1 imkansiz hale
getiriyorsa, bu hiikkim 2013/48/
EU sayili Direktif’te belirtilen
cocugun avukata erisim hakki
hususunda uygulanmamalidir. Ote
yandan, bu Direktif’te belirtilen
avukat destegi hakkina getirilecek
derogasyonlar ~ ve  istisnalar
2013/48/EU  sayili1 Direktif’le
getirilen avukata erisim hakkini,
Sart, ATHS, ulusal hukuk ve diger
Birlik hukukunda diizenlenen adli
yardim hakkini etkilememelidir.

Bu Direktif’te ongoriilen avukat

destegine  iligkin  hiikimler,
cocuklar siipheli veya sanik
olduklarindan haberdar

edildikten sonra gecikmeksizin
uygulanmalidir. Bu Direktif’in
amaclart dogrultusunda, avukat
destegi ceza muhakemesi
stiresince bir avukatin adli destegi

(26)

(27)

always able to fully understand
and follow criminal proceedings,
they should be assisted by a
lawyer in the situations set out in
this Directive. In those situations,
Member States should arrange
for the child to be assisted by
a lawyer where the child or the
holder of parental responsibility
has not arranged such assistance.
Member States should provide
legal aid where this is necessary to
ensure that the child is effectively
assisted by a lawyer.

Assistance by a lawyer under
this Directive presupposes that
the child has the right of access
to a lawyer under Directive
2013/48/EU. Therefore, where
the application of a provision
of Directive 2013/48/EU would
make it impossible for the child to
be assisted by a lawyer under this
Directive, such provision should
not apply to the right of children
to have access to a lawyer under
Directive 2013/48/EU. On the
other hand, the derogations and
exceptions to assistance by a
lawyer laid down in this Directive
should not affect the right of
access to a lawyer in accordance
with Directive 2013/48/EU, or the
right to legal aid in accordance
with the Charter and the ECHR,
and with national and other Union
law.

The provisions laid down in this
Directive on assistance by alawyer
should apply without undue delay
once children are made aware
that they are suspects or accused
persons. For the purposes of
this Directive, assistance by a
lawyer means legal support and
representation by a lawyer during
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ve temsili anlamia gelmektedir.
Bu Direktif’in sorgulama
sirasinda avukat destegini
ongordiigli durumlarda, bir avukat
hazir bulunmalidir. 2013/48/EU
sayil1 Direktif uyarinca ¢ocugun
avukata erisim hakkima halel
getirmeksizin, avukat destegi
sorusturma ve delil toplamaya
iliskin her bir faaliyet sirasinda bir
avukat bulunmasini gerektirmez.

Adil yargilanma hakkina uyulmasi
sartryla, Uye Devletlerin siipheli
veya sanik olan c¢ocuklara bu
Direktif uyarinca bir avukatin
destegini saglama yukimliligi
asagidakileri kapsamamaktadir:
ulusal hukuk uyarinca,
cocugun kimligini tespit etmek;
sorusturmanin baslatilmasi

gerekip  gerekmedigine  karar
vermek; silah bulundurup
bulundurmadigr  veya  diger

benzeri gilivenlik  konularinin
tahkiki; viicut muayenesi, fiziki
inceleme, kan, alkol veya benzeri
testler, fotograf veya parmak
izi alinmasi gibi bu Direktif’te
ozellikle bahsedilenler disindaki
sorusturma ve delil toplama
islemlerini gerceklestirmek; ya
da cocugu bir yetkili makamin
oniine ¢ikarmak veya ebeveynlik
sorumlulugunu tagiyan kisiye
ya da diger bir yetiskine teslim
etmek.

Tanik gibi, baslangicta siipheli
veya sanik olmayan bir ¢ocuk
siipheli veya sanik haline gelirse,
Birlik hukuku ve AIHS uyarinca,
Avrupa Birligi Adalet Divam
(Adalet Divani) ve Avrupa Insan
Haklar1 Mahkemesi tarafindan
yorumlandig1r  sekliyle  kendi
aleyhinde  tamiklik  etmeme
hakkina ve sessiz kalma hakkina

(28)

(29)

the criminal proceedings. Where
this Directive provides for the
assistance by a lawyer during
questioning, a lawyer should be
present. Without prejudice to a
child’s right of access to a lawyer
pursuant to Directive 2013/48/
EU, assistance by a lawyer does
not require a lawyer to be present

during each investigative or
evidence-gathering act.
Provided that this complies

with the right to a fair trial, the
obligation for Member States to
provide children who are suspects
or accused persons with assistance
by a lawyer in accordance with
this Directive does not include
the following: identifying the
child; determining whether an
investigation should be started;
verifying the possession of
weapons or other similar safety
issues; carrying out investigative
or evidence-gathering acts other
than those specifically referred
to in this Directive, such as body
checks, physical examinations,
blood, alcohol or similar tests,
or the taking of photographs or
fingerprints; or bringing the child
to appear before a competent
authority or surrendering the
child to the holder of parental
responsibility or to another
appropriate adult, in accordance
with national law.

Where a child who was not initially
a suspect or accused person, such
as a witness, becomes a suspect or
accused person, that child should
have the right not to incriminate
him or herself and the right to
remain silent, in accordance with
Union law and the ECHR, as
interpreted by the Court of Justice
of the European Union (Court
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sahip olmalidir. Boylece bu
Direktif, ceza  muhakemesi
baglaminda ¢ocugun polis ya
da diger bir kolluk makami
tarafindan sorgulandigi sirada
siipheli veya sanik haline geldigi
uygulamaya iligkin durumlara
aciklik getirir. Boyle bir sorgu
sirasinda  slipheli veya samik
olmayan bir ¢ocuk siipheli veya
sanik haline geldiginde, c¢ocuk
stipheli ya da sanik oldugundan
haberdar edilinceye ve bu Direktif
uyarinca bir avukat tarafindan
destek  saglanincaya  kadar
sorgulamaya ara verilmelidir.

Adil yargilanma hakkina uyulmasi
sartryla ve cocugun iistiin yararinin
her zaman Oncelikli  husus
olmasi gerektigi akilda tutulmak
suretiyle, Uye Devletler davanin
kosullar1 1s181nda orantili olmayan
durumlarda  avukat destegi
saglama yiikiimliliigiinii yerine
getirmeyebilmelidir. Her durumda,
bu Direktif kapsaminda tutukluluk
dahil, muhakemenin her hangi bir
asamasinda tutukluluk konusunda
karar vermek iizere yetkili bir
mahkeme veya hakim karsisina
cikarildiklarinda cocuklara
avukat destegi  saglanmaldir.
Ayrica gocugun savunma
haklarin1 etkin kullanabilmesini
saglayacak  sekilde ve  her
durumda, cocuk mahkemedeki
durusma oturumlarinda bir avukat
destegine  sahip  olmadikga,
Ozgiirliikten yoksun birakma bir
ceza olarak uygulanmamaldir.
Uye Devletler, bu husus hakkinda
uygulamaya iliskin diizenlemeler
yapabilmelidir.

(30)

of Justice) and by the European
Court of Human Rights. This
Directive  therefore =~ makes
express reference to the practical
situation where such a child
becomes a suspect or accused
person during questioning by
the police or by another
law enforcement authority in the
context of criminal proceedings.
Where, in the course of such
questioning, a child other than
a suspect or accused person
becomes a suspect or accused
person, questioning should be
suspended until the child is made
aware that he or she is a suspect or
accused person and is assisted by
a lawyer in accordance with this
Directive.

Provided that this complies with
the right to a fair trial, Member
States should be able to derogate
from the obligation to provide
assistance by a lawyer where this
1s not proportionate in the light of
the circumstances of the case, it
being understood that the child’s
best interests should always be
a primary consideration. In any
event, children should be assisted
by a lawyer when they are brought
before a competent court or judge
in order to decide on detention at
any stage of the proceedings within
the scope of this Directive, as well
as during detention. Moreover,
deprivation of liberty should not
be imposed as a criminal sentence
unless the child has been assisted by
a lawyer in such a way as to allow
the child to exercise his or her rights
of the defence effectively and, in
any event, during the trial hearings
before a court. Member States
should be able to make practical
arrangements in that respect.

179



Ceza Muhakemesinde Siipheli ve Sanik Cocuklara iliskin Usuli Teminatlar

(31) Uye Devletler, agir bir sucun

180

iddia edilen miisterek faillerine
iliskin bilgi elde etmek veya
bu suca dair Onemli delillerin
kaybolmasini 6nlemek amaciyla,
miicbir sebepler nedeniyle yani
diger hususlarla birlikte, bir
kisinin hayati, 0zgiirliigii ya da
viicut biitiinltigiine iliskin ciddi,
olumsuz sonuglar1 engellemek
icin acil bir ihtiyag oldugunda
veya agir bir suca iliskin ceza
muhakemesine  esasli  zarar
gelmesini  Onlemek  amaciyla
sorusturma makamlarmin derhal
harekete gecmesi gerektiginde,

yargilama  Oncesinde  avukat
destegi saglama ylikiimliliglini
gegici olarak yerine

getirmeyebilmelidir. Bu miicbir
sebeplerden  birinden  dolay1
gecici  derogasyon durumunda,
cocuklara sessiz kalma hakkina
sahip olduklarimin ve bu hakki
kullanabileceklerinin bildirilmesi
ve bu tiir bir sorgulamanin kendi
aleyhinde ifade vermeme veya
kendisini suclamama hakk: dahil
olmak {izere savunma haklarina
halel getirmemesi sartiyla yetkili
makamlar, c¢ocuklar1 avukatin
yoklugunda sorgulayabilmelidir.
Yalnizca kisinin hayati, 6zgirligi
veya viicut biitiinliigiine iliskin
ciddi, olumsuz sonuglarin
engellenmesi veya ceza
muhakemesine  esasli  zarar
gelmesinin 6nlenmesi i¢in dnemli
olan bilgiyi elde etmek amaciyla
gerekli gorildigi Olcilide
sorgulama yapilmast miimkiin

olmalidir. Bu  derogasyonun
kotiiye  kullanilmasi,  prensip
olarak, savunma haklarina

telafi edilemez bir sekilde zarar
verecektir.

(31) Member States should be able

to derogate temporarily from the
obligation to provide assistance
by a lawyer in the pre-trial
phase for compelling reasons,
namely where there is an urgent
need to avert serious adverse
consequences for the life, liberty
or physical integrity of a person,
or where immediate action by
the investigating authorities is
imperative to prevent substantial
jeopardy to criminal proceedings
in relation to a serious criminal
offence, inter alia, with a view to
obtaining information concerning
the alleged co-perpetrators of
a serious criminal offence, or
in order to avoid the loss of
important evidence regarding a
serious criminal offence. During
a temporary derogation for one
of those compelling reasons, the
competent authorities should
be able to question children
without the lawyer being present,
provided that they have been
informed of their right to remain
silent and can exercise that right,
and that such questioning does
not prejudice the rights of the
defence, including the right not to
incriminate oneself. It should be
possible to carry out questioning,
to the extent necessary, for the sole
purpose of obtaining information
that is essential to avert serious
adverse consequences for the life,
liberty or physical integrity of a
person, or to prevent substantial
jeopardy to criminal proceedings.
Any abuse of this temporary
derogation would, in principle,
irretrievably prejudice the rights
of the defence.
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Uye Devletler, bu tiir bir gegici
derogasyonla 1ilgili gerekgeleri
ve kriterleri ulusal hukuklarinda
actk bir sekilde belirlemeli
ve derogasyonun kullaniminm
sinirlamalidir. Gegici her
derogasyon, orantili ve kesin
surette zaman yoniinden smirh
olmali, miinhasiran isnat edilen
sucun tiiri veya vahametine
dayanmamali ve genel olarak
yargilamanin  adilligine  halel
getirmemelidir. Hakim  veya
mahkeme disindaki bir yetkili
makamin bu Direktif uyarinca
gecici  derogasyon  getirmesi
durumunda, Uye Devletler gegici
derogasyon getirilmesine iliskin
kararin en azmndan durusma
asamasinda bir mahkeme
tarafindan degerlendirilebilmesini
saglamalidir.

Cocuklar ve avukatlar: arasindaki
iletisimin  gizliligi, savunma
haklarinin ~ etkin  kullanimim
saglamak icin gereklidir ve adil
yargilanma  hakkinin  6nemli
bir parcasidir. Bu nedenle,
Uye Devletler, bu Direktif’te
ongoriilen avukat destegi
baglaminda avukat ve c¢ocuk
arasindaki goriismelerin ve diger
sekillerdeki iletisimin gizliligine
derogasyon uygulamaksizin
saygl gostermelidir. Bu Direktif
avukatin cocukla birlikte suca
karistigi  stiphesi  uyandiran
tarafsiz ve gergekci kosullarin
var oldugu durumlar1 ele alan
usullere halel getirmez. Avukatin
cezayl gerektiren herhangi bir
eylemi, bu Direktif ¢er¢evesinde
cocuklara saglanmis mesru destek

olarak  degerlendirilmemelidir.
Gizlilige riayet yikimliluigi
sadece Uye Devletlerin bu

iletisime miidahale etmekten veya

(32)

(33)

Member States should clearly
set out in their national law the
grounds and criteria for such a
temporary derogation, and they
should make restricted use thereof.
Any temporary derogation should
be proportional, strictly limited
in time, not based exclusively
on the type or the seriousness of
the alleged criminal offence, and
should not prejudice the overall
fairness of the proceedings.
Member States should ensure that
where the temporary derogation
has been authorised pursuant to
this Directive by a competent
authority which is not a judge or a
court, the decision on authorising
the temporary derogation can be
assessed by a court, at least during
the trial stage.

Confidentiality of communication
between children and their lawyer
i1s key to ensuring the effective
exercise of the rights of the
defence and is an essential part
of the right to a fair trial. Member
States should therefore respect the
confidentiality of meetings and
other forms of communication
between the lawyer and the child
in the context of the assistance
by a lawyer provided for in this
Directive, without derogation.
This Directive is without prejudice
to procedures that address the
situation where there are objective
and factual circumstances giving
rise to the suspicion that the
lawyer 1is involved with the
child in a criminal offence. Any
criminal activity on the part of a
lawyer should not be considered
to be legitimate assistance to
children within the framework
of this Directive. The obligation
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iletisime erigsmekten kaginmalari
gerektigini degil, aynt zamanda
cocuklarin ozglrliigiinden
yoksun birakildig1 veya Devletin
kontrolii altindaki bir yerde
bulundugu  durumlarda, Uye
Devletlerin iletisimin devamlilig
ve bu tir gizliligin korunmasi
icin gerekli diizenlemeleri
yapmalart gerektigini de belirtir.
Bu yiikiimliiliikk, mekanizmalarin
yetkili ~makamlarin  cocuklar
ile onlarim avukati arasindaki
yazismalart  okumalarma izin
vermemeleri sartiyla, tutuklulara
yasadis1 icerikli kapali iletilerin

gonderilmesini engellemek
amactyla tutukevlerinde
uygulanan, yazismalarin
taranmas1t gibi mekanizmalara
halel  getirmez. Gonderici,
yazismanin  Oncelikle  yetkili

bir mahkemeye gonderilmesini
kabul etmedigi takdirde, bu
Direktif, yazigmanin iletilmesinin
reddedilebilmesini 6ngdren ulusal
hukuk kapsamindaki usullere de
halel getirmez.

Bu Direktif yetkili makamlar
tarafindan yiritiilen bir yasal
takip operasyonu neticesinde
ortaya c¢ikan gizlilik ihlaline
halel getirmez. Bu Direktif
ayn1 zamanda, Ornegin, milli
istihbarat servisleri tarafindan
ulusal giivenligi korumak igin
Avrupa Birligi Antlasmasi’nin
(ABA) 4’iincti maddesinin ikinci
paragrafi  uyarinca ylriitiilen
calismalara  veya  Ogzgiirliik,
Giivenlik ve Adalet Alani’na
iliskin Avrupa Birliginin Isleyisine

Dair Anlasma’nin  (ABIDA)
V’inci Basliginin [T’ {iinct
Kisminin, hukuk ve asayisin

saglanmasina ve i¢ giivenligin

(34)

to respect confidentiality not
only implies that Member States
refrain from interfering with, or
accessing, such communication
but also that, where children are
deprived of liberty or otherwise
find themselves in a place under
the control of the State, Member
States ensure that arrangements
for communication uphold and
protect such  confidentiality.
This is without prejudice to
any mechanisms that are in
place in detention facilities
with the purpose of avoiding
illicit enclosures being sent to
detainees, such as screening
correspondence, provided that
such mechanisms do not allow the
competent authorities to read the
communication between children
and their lawyer. This Directive
1s also without prejudice to
procedures under national law
according to which forwarding
correspondence may be rejected
if the sender does not agree to
the correspondence first being
submitted to a competent court.

This  Directive is  without
prejudice to a breach of
confidentiality that is incidental
to a lawful surveillance operation
by competent authorities. This
Directive is also without prejudice
to the work that is carried out, for
example, by national intelligence
services to safeguard national
security in accordance with
Article 4(2) of the Treaty on
European Union (TEU), or that
falls within the scope of Article 72
of the Treaty on the Functioning
of the European Union (TFEU)
pursuant to which Title V of Part
IIT of the TFEU, on the Area of
Freedom, Security and Justice,
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korunmasina iligkin Uye
Devletlere diisen sorumluluklarin
yerine getirilmesini etkilememesi
gerektigini 6ngdren ABIDA’nm
72°nci maddesi kapsamina giren
calismalara da halel getirmez.

Ceza muhakemesinde siipheli
veya sanik olan ¢ocuklar;
korunma, oOgretim, egitim ve

sosyal entegrasyon baglaminda
0zel ihtiyaglarinin tespit edilmesi,
ceza muhakemesi sirasinda 6zel
tedbirlere ihtiyag¢ olup olmayacagi
ve ne derece ihtiyag olacagi,
cezai sorumluluklariin kapsami
ve Ozel bir ceza ya da egitici
tedbirin yerindeliginin belirlenmesi
amaciyla bireysel degerlendirilme
hakkia sahip olmalidir.

Bireysel degerlendirme sirasinda,
O0grenme bozukluklar1 ve iletisim
zorlugu gibi ¢cocugun 6zel olarak
savunmasiz ~ oldugu  alanlar,
yasadigi cevre dahil olmak
tizere, Ozellikle ¢ocugun kisiligi,
eriskinligi, ekonomik, sosyal
ve ailevi gecmisi gbéz Onilinde
bulundurulmalidir.

Davanin sartlarina gore, isnat
edilen sucun vahametini ve
cocugun bu tiir bir suctan suclu
bulunmasi halinde alinabilecek
tedbirleri dikkate alarak, bireysel
degerlendirmenin kapsamini ve
detayin1  belirlemek  miimkiin
olmalidir. Yakin ge¢miste ayni
cocuk hakkinda yapilan bireysel
degerlendirme, gilincellenmisse
tekrar kullanilabilir.

Yetkili makamlar, uygulamaya
iliskin destek saglanmasi gibi
¢ocuga yonelik herhangi bir
0zel tedbir alinip alinmayacagi

(35)

(36)

(37)

(38)

must not affect the exercise of the
responsibilities incumbent upon
Member States with regard to
the maintenance of law and order
and the safeguarding of internal
security.

Children who are suspects or
accused persons in criminal
proceedings should have the right
to an individual assessment to
identify their specific needs in
terms of protection, education,
training and social integration,
to determine if and to what
extent they would need special
measures during the criminal
proceedings, the extent of their
criminal responsibility and the
appropriateness of a particular
penalty or educative measure.

The individual assessment should,
in particular, take into account the
child’s personality and maturity,
the child’s economic, social and
family background, including
living environment, and any
specific vulnerabilities of the
child, such as learning disabilities
and communication difficulties.

It should be possible to adapt the
extent and detail of an individual
assessment according to the
circumstances of the case, taking
into account the seriousness of the
alleged criminal offence and the
measures that could be taken if
the child is found guilty of such an
offence. An individual assessment
which has been carried out with
regard to the same child in the
recent past could be used if it is
updated.

The  competent  authorities
should take information deriving
from an individual assessment
into account when determining
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belirlenirken; gegici tutuklama
veya alternatif tedbir kararlari
gibi cocuga iliskin herhangi bir
ihtiyati  tedbirin  yerindeligini
ve etkinligini degerlendirirken;
ve cocugun bireysel oOzellikleri
ve kosullarin1 dikkate alarak,
hiikiim vermek dahil olmak {izere
ceza muhakemesi baglaminda
herhangi  bir karar alirken
veya islem yaparken bireysel
degerlendirmeden elde edilen
bilgiyi dikkate almalidir. Heniiz
bireysel  bir  degerlendirme
mevcut olmadiginda, bu durum
yetkili makamlarin bu Direktif’te
ongoriilen  kosullara  uyulmasi
sartiyla, muhakemenin uygun
olan en erken asamasinda
bireysel degerlendirme yapmak
dahil olmak t{zere, bu tir
tedbirleri veya kararlar1 almasina
engel olmamalidir.  Bireysel
degerlendirme yapilmadan
alman tedbirlerin veya kararlarin
yerindeligi ve etkinligi, bireysel
degerlendirme hazir oldugunda
tekrar incelenebilir.

Bireysel degerlendirmeden
elde edilen bilginin, yargilama
amaciyla iddianamenin
sunulmasindan  Once savcl,
hakim veya diger yetkili makam
tarafindan dikkate alinabilmesi
icin  bireysel  degerlendirme
muhakemenin uygun olan en
erken asamasinda ve zamaninda
yapilmalidir.  Ancak, ¢ocugun
Ustlin yararma olmasi1 sartiyla,
bireysel degerlendirmenin
yoklugunda iddianame sunmak
mimkiin  olmalhidir.  Cocugun
yargilama Oncesi tutuklulugunun

(39)

whether any specific measure
concerning the child is to be taken,
such as providing any practical
assistance; when assessing the
appropriateness and effectiveness
of any precautionary measures
in respect of the child, such as
decisions on provisional detention
or alternative measures; and,
taking account of the individual
characteristics and circumstances
of the child, when taking any
decision or course of action
in the context of the criminal
proceedings, including when
sentencing. Where an individual
assessment 1s not yet available,
this should not prevent the
competent authorities from taking
such measures or decisions,
provided that the conditions set
out in this Directive are complied
with, including carrying out an
individual assessment at the
earliest appropriate stage of the
proceedings. The appropriateness
and effectiveness of the measures
or decisions that are taken before
an individual assessment 1is
carried out could be re-assessed
when the individual assessment
becomes available.

The  individual = assessment
should take place at the earliest
appropriate ~ stage  of  the
proceedings and in due time so
that the information deriving from
it can be taken into account by
the prosecutor, judge or another
competent  authority,  before
presentation of the indictment for
the purposes of the trial. It should
nevertheless be possible to present
an indictment in the absence of an
individual assessment provided
that this is in the child’s best
interests. This could be the case,
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ve bireysel degerlendirmenin
hazir olmasint beklemesinin bu
tutuklulugu gereksiz yere uzatma
riski olusturacagi durumlar buna
ornek verilebilir.

Uye Devletler, derogasyonun
¢ocugun Uustun yararna uygun
olmasi sartiyla, davanin
kosullar1 bu tiir bir derogasyonu
gerektirdiginde, diger hususlarla
birlikte isnat edilen sucgun
vahametini ve bu tiir bir suc¢tan
cocugun suc¢lu bulunmasi halinde
aliabilecek tedbirleri dikkate
alarak bireysel degerlendirme
yapma yikimliiliiglinii yerine
getirmeyebilmelidir. Bubaglamda,
yakin gecmiste ceza muhakemesi
kapsaminda ¢ocugun bireysel
bir degerlendirmenin  konusu
olup olmadig1 veya s6z konusu
davanin  iddianame olmadan
yuriitiiliip ytiriitiilemeyecegi dahil
olmak tiizere tiim unsurlar dikkate
alimmalidir.

Cocuklarin ozellikle
ozgtirliigiinden yoksun birakildig:
ve bundan dolay1 zayif konumda
olduklar1  durumlarda siipheli
veya sanik olan ¢ocuklara yonelik
bakim yiikiimliiliigii, adil bir adalet
yonetimine dayanak olusturur.
Ozgiirliigiinden yoksun birakilan
bir ¢ocugun kisisel biitlinliiglinii

garanti altma alabilmek i¢in
cocuga tibbi muayene hakki
taninmalidir. Boyle bir tibbi

muayene, Ozellikle 6zel saglik
belirtilerinin  tibbi  muayeneyi
gerektirdigi durumlarda, ya yetkili
makamlarin girisimi lizerine ya da
cocugun kendisinin, ebeveynlik
sorumlulugunu tasiyan kisinin
veya ¢ocugun avukatinin talebine

(40)

(41)

for example, where a child is in
pre-trial detention and waiting
for the individual assessment
to become available would risk
unnecessarily prolonging such
detention.

Member States should be able to
derogate from the obligation to
carry out an individual assessment
where such a derogation is
warranted in the circumstances of
the case, taking into account, inter
alia, the seriousness of the alleged
criminal offence and the measures
that could be taken if the child is
found guilty of such an offence,
provided that the derogation is
compatible with the child’s best
interests. In that context, all
relevant elements should be taken
into  consideration, including
whether or not the child has, in
the recent past, been the subject
of an individual assessment in the
context of criminal proceedings
or whether the case concerned
may be conducted without an
indictment.

The duty of care towards
children who are suspects or
accused persons underpins a
fair administration of justice,
in particular where children
are deprived of liberty and are
therefore in a particularly weak
position. In order to ensure the
personal integrity of a child who
is deprived of liberty, the child
should have the right to a medical
examination. Such a medical
examination should be carried
out by a physician or another
qualified professional, either on
the initiative of the competent
authorities, in particular where
specific health indications give
reasons for such an examination,
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istinaden, hekim veya nitelikli
baska bir meslek mensubu
tarafindan  gergeklestirilmelidir.
Uye Devletler, bu Direktif
uyarinca gercgeklestirilecek tibbi
muayeneler ve bunlara ¢ocuklarin
erisimine  yonelik uygulamaya
iliskin diizenlemeler yapmalidir.
Bu diizenlemeler, diger hususlarla
birlikte, kisa bir siire i¢cinde ayni
cocuga yonelik iki veya daha fazla
tibbi muayene talebi yapildig1
durumlart ele alabilir.

Ceza muhakemesinde siipheli
veya sanik olan ¢ocuklar, konusu
olduklar1 sorgulamanin igerigini
her zaman anlayamayabilirler.
Cocugun yeterince korunabilmesi
icin, polis veya diger kolluk
makamlar1 tarafindan yapilan
sorgu, cocugun ustlin yararinin
her zaman 6ncelikli husus olmasi
gerektigiakildatutulmak suretiyle,
diger hususlarla birlikte, avukatin
bulunup bulunmadig1 ve ¢gocugun
ozgirligiinden  yoksun  olup
olmadig1 dikkate alinarak, bdyle
yapilmasi orantili  oldugunda,
isitsel-gorsel olarak kayit altina
almmalhdir. Bu Direktif Uye
Devletlerin, cocuklarin  bir
hakim veya mahkeme tarafindan
sorgulanmasini isitsel-gorsel
olarak kayit altina almasim
gerektirmez.

Bu Direktif uyarinca isitsel-gorsel
kayit alinmasi gerekiyorsa ancak
coziilemeyen teknik bir problem
bunu imkansiz kiliyorsa, teknik
problemin ¢6zimii i¢in makul
cabanin  gosterilmis  olmasi,
sorgulamanin ertelenmesinin
uygun olmamasi ve ¢ocugun iistiin

(42)

(43)

or in response to a request of the
child, of the holder of parental
responsibility or of the child’s
lawyer. Member States should
lay down practical arrangements
concerning medical examinations
that are to be carried out in
accordance with this Directive,
and concerning access by
children to such examinations.
Such arrangements could, inter
alia, address situations where
two or more requests for medical
examinations are made in respect
of the same child in a short period
of time.

Children who are suspects or
accused persons in criminal
proceedings are not always
able to understand the content
of questioning to which they
are subject. In order to ensure
sufficient protection of such
children, questioning by police
or by other law enforcement
authorities should therefore be
audio-visually recorded where it is
proportionate to do so, taking into
account, inter alia, whether or not
a lawyer is present and whether
or not the child is deprived of
liberty, it being understood
that the child’s best interests
should always be a primary
consideration. This Directive
does not require Member States
to make audiovisual recordings of
questioning of children by a judge
or a court.

Where an audiovisual recording is
to be made in accordance with this
Directive but an insurmountable
technical problem renders it
impossible to make such a
recording, the police or other law
enforcement authorities should be
able to question the child without
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yarariyla uyumlu olmasi sartiyla,
polis veya diger kolluk makamlar1
isitsel-gorsel ~ kayit  almadan
¢ocugu sorgulayabilmelidir.

Cocuklarin sorgulamasinin
isitsel-gorsel olarak kaydedilip
edilmedigine bakilmaksizin,

sorgulama, her durumda, ilgili
cocuklarin yas1 ve eriskinligi
dikkate alimak suretiyle
yapilmalidir.

Cocuklar oOzgiirliigiinden yoksun
birakildiginda 6zellikle savunmasiz
bir konumdadir. Cocugun fiziksel,
zihinsel ve sosyal gelisimine
yonelik muhtemel riskler
olusabileceginden ve oOzgiirliikten
yoksunbirakma cocuklarintopluma
yeniden entegrasyonuna iliskin
zorluklara yol agabileceginden,
mahkeme tarafindan ilgili
cocugun sucu isleyip islemedigi
konusunda verilecek son
karardan 6nce = muhakemenin
herhangi bir asamasinda,
cocuklarin Ozgurligiinden
yoksun birakilmas1 ve Ozellikle
tutuklanmasindan kacinmak
icin 0Ozel c¢aba gosterilmelidir.
Uye Devletler, poliste gozalt:
durumunda, bu yikiimliligin
uygulanmast  konusunda  polis
memurlarina yonelik kilavuzlar
veya talimatlar gibi uygulamaya
ilisgkin ~ diizenlemeler yapabilir.
Her durumda bu yikiimliilik,
polis memurlart veya diger
kolluk  makamlarmin,  sucun
islenmesinden hemen sonra ya da
suciistli hali gibi ilk bakista ¢ocugu
yakalamay1 gerektiren durumlarda,
cocugu yakalama ihtimaline halel
getirmez.

(44)

(45)

it being audio-visually recorded,
provided that reasonable efforts
have been made to overcome
the technical problem, that it
1S not appropriate to postpone
the questioning, and that it is
compatible with the child’s best
interests.

Whether or not the questioning
of children 1is audio-visually
recorded, questioning should
in any event be carried out in a
manner that takes into account the
age and maturity of the children
concerned.

Children are in a particularly
vulnerable position when they are
deprived of liberty. Special efforts
should therefore be undertaken to
avoid deprivation of liberty and,
in particular, detention of children
at any stage of  the proceedings
before the final determination by
a court of the question whether the
child concerned has committed
the criminal offence, given the
possible risks for their physical,
mental and social development,
and because deprivation of liberty
could lead to difficulties as regards
their reintegration into society.
Member States could make
practical arrangements, such as
guidelines or instructions to
police officers, on the application
of this requirement to situations
of police custody. In any case, this
requirement is without prejudice
to the possibility for police
officers or other law enforcement
authorities to apprehend a child
in situations where it seems,
prima facie, to be necessary to
do so, such as in flagrante delicto
or immediately after a criminal
offence has been committed.
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Yetkili makamlar her zaman
tutukluluga alternatif tedbirleri
(alternatif tedbirler) goz Oniinde
bulundurmali  ve  miimkiin
oldugunda bu tedbirlere
bagvurmalidir. Bu tiir alternatif
tedbirler; ¢cocugun belli bir yerde
bulunmasinin yasaklanmasi,
cocugun belli bir yerde ikamet
etmesinin  mecbur  kilinmasi,
belli kisilerle temasa iliskin
sinirlamalar, yetkili makamlara
rapor verme yukiimlilikleri,
egitim programlarina katilma ya
da cocugun rizasia baglh olarak
tedavi edici veya bagimlilik
programlarina katilmayiicerebilir.

Cocuklarin  tutuklulugu  tek
bir hakimli de olabilen bir
mahkeme tarafindan periyodik
incelemeye tabi olmalidir. Bu tiir
bir periyodik inceleme mahkeme
tarafindan re’sen ya da ¢ocugun,
avukatinin ~ veya  mahkeme
disinda, ozellikle savci gibi bir
yargi makaminin talebi iizerine
gerceklestirilebilmelidir. Uye
Devletler, periyodik incelemenin
mahkeme tarafindan Onceden
re’sen  gerceklestirildigi  ve
cocugun ya da avukatinin baska
bir incelemenin yapilmasini talep
ettigi durum dahil olmak iizere
bu konuda uygulamaya iliskin
diizenlemeler yapmalidir.

Cocuklar tutuklandiginda
ozel koruma  tedbirlerinden
faydalanmalidi. =~ BM  Cocuk
Haklar1 So6zlesmesi’nin  37’nci
maddesinin () paragrafi
uyarinca, c¢ocugun ustiin yarari
aksini gerektirmedik¢e ¢ocuklar
yetiskinlerden ayr1 tutulmalidir.
Tutuklu bir g¢ocuk 18 yasina
ulastiginda, ilgili kisinin sartlar
dikkate alinmak suretiyle

(46)

(47)

(48)

The competent  authorities
should always consider
measures alternative to detention
(alternative measures) and should
have recourse to such measures
where possible. Such alternative
measures could include a
prohibition for the child to be in
certain places, an obligation for the
child to reside in a specific place,
restrictions concerning contact
with specific persons, reporting
obligations to the competent
authorities,  participation  in
educational  programmes, or,
subject to the child’s consent,
participation in therapeutic or
addiction programmes.

Detention of children should
be subject to periodic review
by a court, which could also be
a judge sitting alone. It should
be possible to carry out such
periodic review ex officio by the
court, or at the request of the
child, of the child’s lawyer or of
a judicial authority which is not a
court, in particular a prosecutor.
Member States should provide
for practical arrangements in that
respect, including regarding the
situation where a periodic review
has already been carried out ex
officio by the court and the child
or the child’s lawyer requests that
another review be carried out.

Where children are detained
they should benefit from special
protection measures. In particular,
they should be held separately
from adults unless it is considered
to be in the child’s best interests
not to do so, in accordance
with Article 37(c) of the UN
Convention on the Rights of the
Child. When a detained child
reaches the age of 18, it should
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gerektiginde, ayr1 tutukluluga
devam edilmesi miimkiin
olmalidir. Yaradilislarindan otiirii
savunmasiz olduklar1 gbz Oniine
alinarak tutuklu c¢ocuklara 0Ozel
bir dikkatle davranilmalidir.
Cocuklar ihtiyaclarina gore egitim
imkanlarina erismelidir.

Uye Devletler, siipheli veya
sanik olan ve polis tarafindan
gozaltima  alman  cocuklarin,
cocugun Ustiin yarart aksini
gerektirmedik¢ce veya istisnai
kosullarda uygulamada bunu
yapmak miimkiin olmadiginda,
¢ocugun istiin yarar1 ile uyumlu
olacak  sekilde  yetiskinlerle
birlikte tutulmasi sartiyla,
yetiskinlerden ayr1 tutulmasim
saglamahdir. Ornegin, seyrek
niifuslu bolgelerde, cocugun tistiin
yararina aykir1 olmadikga, istisnai
olarak c¢ocuklarin yetiskinlerle

birlikte  gozaltinda tutulmasi
miimkiin olmalidir. Boyle
durumlarda, yetkili makamlar

cocugun fiziksel biitiinliigiinii ve
refahin1 korumak amaciyla 6zel
dikkat gostermelidir.

Cocugun istiin yararma aykiri
olmadik¢a, c¢ocuklarin  geng
yetiskinlerle birlikte tutuklanmasi
miimkiin olmalidir. Uye Devletler
kendi ulusal hukuk ve usullerine
uygun olarak hangi kisilerin
genc yetiskinler olarak kabul
edilecegini  belirlerler. ~ Uye
Devletler, 24 yasindan biiyiik

kisileri gen¢ yetiskin olarak
vasiflandirmama konusunda
tesvik edilir.

(49)

(50)

be possible to continue separate
detention where warranted, taking
into account the circumstances of
the person concerned. Particular
attention should be paid to
the manner in which detained
children are treated given their
inherent vulnerability. Children
should have access to educational
facilities according to their needs.

Member States should ensure
that children who are suspects or
accused persons and kept in police
custody are held separately from
adults, unless it is considered to
be in the child’s best interests not
to do so, or unless, in exceptional
circumstances, it is not possible
in practice to do so, provided
that children are held together
with adults in a manner that
is compatible with the child’s
best interests. For example,
in sparsely populated areas, it
should be possible, exceptionally,
for children to be held in police
custody with adults, unless this
i1s contrary to the child’s best
interests. In such situations,
particular vigilance should be
required on the part of competent
authorities in order to protect
the child’s physical integrity and
well-being.

It should be possible to detain
children with young adults unless
this is contrary to the child’s best
interests. It is for Member States
to determine which persons are
considered to be young adults in
accordance with their national law
and procedures. Member States
are encouraged to determine that
persons older than 24 years do
not qualify as young adults.
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Uye Devletler, cocuklar
tutuklandiklarinda bu Direktif’te
belirtilen uygun tedbirleri
almalhidir. Bu tedbirler, diger
hususlarla birlikte aile hayati
hakkinin  etkin ve  diizenli
kullanilmasin1  temin etmelidir.
Cocugun ustlin  yarar1 veya
hakkaniyet istisnai kisitlamalar
gerektirmedigi stirece,
cocuklara ebeveynleri, aileleri
ve  arkadaglariyla  ziyaretler
ve yazigsmalar yoluyla diizenli
temasa ge¢me hakki taninmalidir.

Uye Devletler, buna ilaveten,
cocugun din  veya  inang
ozgiirliigiine saygi gosterilmesini
saglamak i¢in uygun tedbirleri
almahdir. Bu baglamda, Uye
Devletler, ozellikle ¢ocugun
dinine veya inancina miidahale
etmekten kagimmalidir. Ancak,
Uye Devletler ¢ocugun ibadetini
gerceklestirmesine yardimci
olmak amaciyla belirli adimlar
atmakla ytlikiimlii degildir.

Uygun oldugunda, Uye Devletler,
diger Ozgiirliiglinden  yoksun
birakma hallerinde de uygun
tedbirleri  almalidir. ~ Alman
tedbirler orantili  olmali ve
gozaltt veya tutukluluk gibi
Ozgiirliigiinden yoksun birakma
hallerinin niteligine ve siiresine
uygun olmalidir.

Cocuklarla  dogrudan  temas
halinde olan profesyoneller farkli
yas grubuna ait olan cocuklarin

belli ihtiyaclar oldugunu
gdz Oniinde bulundurmali ve
muhakemenin bu ihtiyaglara

uygun ylriitilmesini saglamalidir.
Bu hedefler dogrultusunda, bahsi
gecen profesyoneller 6zellikle
cocuklarla ilgilenme konusunda
egitim almis olmalidir.

(1)

(52)

(33)
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Where children are detained,
Member States should take
appropriate measures as set out
in this Directive. Such measures
should, inter alia, ensure the
effective and regular exercise of
the right to family life. Children
should have the right to maintain
regular contact with their parents,

family and friends through
visits ~and  correspondence,
unless exceptional restrictions

are required in the child’s best
interests or in the interests of
justice.

Member States should also
take appropriate measures to
ensure respect for the freedom
of religion or belief of the child.
In that regard, Member States
should, in particular, refrain from
interfering with the religion or
belief of the child. Member States
are not, however, required to take
active steps to assist children in
worshipping.

Where appropriate, Member
States should also take appropriate
measures in other situations
of deprivation of liberty. The
measures taken should be
proportionate and appropriate to
the nature of the deprivation of
liberty, such as police custody or
detention, and to its duration.

Professionals in direct contact
with children should take into
account the particular needs
of children of different age
groups and should ensure that
the proceedings are adapted to
them. For those purposes, those
professionals should be specially
trained in dealing with children.
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Cocuklarin sahip olabilecekleri
iletisim zorluklar1 dahil her tiirlii
0zel ihtiyaglar1 dikkate alinmali
ve onlara yaslari, eriskinlikleri
ve idrak etme seviyelerine uygun
sekilde davranilmalidir.

Tiim Uye Devletlerdeki hukuki
gelenekler ve sistemler arasindaki
farkliliklar ~ dikkate  alinarak,
ceza  muhakemesi  siiresince
cocuklarin mahremiyeti, diger
hususlarla birlikte, topluma geri
kazandirilmalarini kolaylastirmak
adina miimkiin olan en 1y1 sekilde
korunmalidir. Uye Devletler,
cocuklarin yer aldigi mahkeme
oturumlarinin genellikle halkin
yoklugunda gergeklestirilmesini
saglamali veya mahkemelerin ya
da hakimlerin bu tiir oturumlari
halkin yoklugunda yapmaya karar
vermesine imkan tanimalidir. Bu
durum, AIHS’nin 6’nc1 maddesi
uyarinca aleni olarak verilen
hiikiimlere halel getirmez.

Cocuklarm,  ilgili  olduklar
mahkeme oturumlar1 sirasinda,
ebeveynlik sorumlulugunu tagiyan
kisi tarafindan refakat edilme
hakki olmalidir. Eger aynm1 ¢ocuk
icin birden fazla kisi ebeveynlik
sorumlulugunu tasiyorsa, yetkili
makamlarin  makul c¢abalarina
ragmen uygulamada imkansiz
olmadik¢a, ¢ocugun bu kisilerin
timu tarafindan refakat
edilme hakki olmalidir. Uye
Devletler, c¢ocuklar tarafindan,
ilgili olduklar1 mahkeme
oturumlar1 sirasinda ebeveynlik
sorumlulugunu  tastyan  kisi
tarafindan refakat edilme hakkinin
kullanilmasi i¢in ve refakat eden
kisinin gecici olarak mahkeme
oturumlarindan  ¢ikarilabilecegi
durumlara yoénelik uygulamaya

(55)

(56)
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Children should be treated in
a manner appropriate to their
age, maturity and level of
understanding, taking into account
any special needs, including any
communication difficulties, that
they may have.

Taking into account the differences
between the legal traditions and
systems across the Member States,
the privacy of children during
criminal  proceedings  should
be ensured in the best possible
way with a view, inter alia, to
facilitating the reintegration of
children into society. Member
States should provide that court
hearings involving children are
usually held in the absence of the
public, or allow courts or judges
to decide to hold such hearings in
the absence of the public. This is
without prejudice to judgments
being pronounced publicly in
accordance with Article 6 ECHR.

Children should have the right
to be accompanied by the holder
of parental responsibility during
court hearings in which they are
involved. If more than one person
holds parental responsibility for
the same child, the child should
have the right to be accompanied
by all of them, unless this is not
possible in practice despite the
competent authorities’ reasonable
efforts. Member States should lay
down practical arrangements for
the exercise by children of the
right to be accompanied by the
holder of parental responsibility
during court hearings in which
they are involved and concerning
the conditions under which an
accompanying person may be
temporarily excluded from court
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iliskin diizenlemeler yapmalidir.
Bu diizenlemeler, diger hususlarla
birlikte, ¢ocugun iistiin yararinin
dikkate alinmas1 sartiyla,
ebeveynlik sorumlulugunu
tastyan kiginin  gegici  olarak
cocuga refakat edememesi ya da
bu kisinin ¢ocuga refakat etme
imkanim1 kullanmak istememesi
gibi durumlara yonelik olabilir.

Ebeveynlik sorumlulugunu
tagityan kisilerden sadece
birini  ilgilendirebilen  belirli
durumlarda, c¢ocuk, mahkeme
oturumlar1 sirasinda ebeveynlik
sorumlulugunu  tastyan  kisi
disinda uygun Dbir yetiskin
tarafindan refakat edilme hakkina
sahip olmalidir. Cocuga refakat

eden ebeveynlik sorumlulugunu

tastyan kisinin ceza
muhakemesine esasli bir sekilde
zarar  verebildigi, ozellikle,

delillerin ortadan kaldirilabilecegi
veya degistirilebilecegi, taniklara
miidahale edilebilecegine
isaret eden veya buna dair
siphe uyandiran, tarafsiz ve
gercekei  kosullarin - bulundugu
ya da ebeveynlik sorumlulugunu
tastyan  kisinin iddia  edilen
cezai eyleme c¢ocukla birlikte
dahil olmus olabilecegi hal bu
durumlardan biridir.

Bu Direktif uyarinca, polis
sorgusu gibi cocuklarin
bulundugu, muhakemenin diger
asamalarinda da  ¢ocuklarin
ebeveynlik sorumlulugunu
tastyan kisi tarafindan refakat
edilme hakki olmalidir.

Sanigin durusmada bizzat hazir
bulunma hakki, Adalet Divam ve
Avrupa Insan Haklar1 Mahkemesi
tarafindan yorumlandig1 {izere

(58)

(59)
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hearings. Such arrangements
could, inter alia, address the
situation where the holder

of parental responsibility is
temporarily not available to
accompany the child or where the
holder does not want to make use
of the possibility to accompany
the child, provided that the child’s
best interests are taken into
account.

In certain circumstances, which
can also relate to only one of
the persons holding parental
responsibility, the child should
have the right to be accompanied
during court hearings by an
appropriate adult other than the
holder of parental responsibility.
One of those circumstances is
where the holder of parental
responsibility accompanying
the child could substantially
jeopardise the criminal
proceedings, in particular
where objective and factual
circumstances indicate or give rise
to the suspicion that evidence may
be destroyed or altered, witnesses
may be interfered with, or the
holder of parental responsibility
may have been involved with
the child in the alleged criminal
activity.

In accordance with this Directive,
children should also have the right
to be accompanied by the holder
of parental responsibility during
other stages of the proceedings
at which they are present, such as
during police questioning.

The right of an accused person
to appear in person at the trial is
based on the right to a fair trial
provided for in Article 47 of the
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(61)

(62)

(63)

47°nci maddesi ve
6’nct  maddesinde
ongoriilen  adil  yargilanma
hakkma dayanmaktadir. Uye
Devletler, cocuklari durusmaya
bizzat cagirarak ya da ebeveynlik
sorumlulugunu tagiyan kisiye
veya c¢ocugun Ustin yararina
aykir1 oldugunda uygun baska bir
yetiskine, mahkeme c¢agrisinin
bir niishasin1 gondermek dahil,
cocuklart durusmaya katilmaya
tesvik etmek i¢in uygun tedbirleri
almalidir. Uye Devletler, ¢ocugun
durusmada bulunmasiyla ilgili
uygulamaya iliskin diizenlemeleri
yapmalidir. Bu diizenlemeler,
¢ocugun gegiciolarak durusmadan
cikarilabilecegi sartlara iliskin
hiikiimleri igerebilir.

Sart’in
AIHS nin

Bu Direktif’te ongoriilen belirli
haklar, uygulayan Uye Devlette
yakalandiklar1 andan itibaren,
talep edilen kisi konumunda olan
cocuklara uygulanmalidir.

Avrupa tutuklama miizekkeresi
siireci, Uye Devletler arasinda
cezai konularda isbirligi agisindan
bliyiik 6neme sahiptir. 2002/584/
JHA sayil1 Cerceve Karar’da yer
alan siirelere uyulmasi, bu igbirligi
icin gereklidir. Bu nedenle, talep
edilen kisi konumunda olan
cocuklarin, Avrupa tutuklama
miizekkeresi siirecinde bu Direktif
uyarinca haklarin1 tam olarak
kullanabilmeleri gerektiginde,
belirtilen stirelere uyulmalidir.

Uye Devletler, g¢ocuklarin yer
aldigt  ceza  muhakemesiyle
ilgilenen hakimlerin ve savcilarin,
bu alanda 6zel yetkinlige sahip
olmalarmi  ya da  Ozellikle

(61)

(62)

(63)

Charter and in Article 6 ECHR,
as interpreted by the Court of
Justice and by the European
Court of Human Rights. Member
States should take appropriate
measures to provide incentives
for children to attend their trial,
including by summoning them
in person and by sending a copy
of the summons to the holder
of parental responsibility or,
where that would be contrary
to the child’s best interests,
to another appropriate adult.
Member States should provide for
practical arrangements regarding
the presence of a child at the
trial. Those arrangements could
include provisions concerning the
conditions under which a child
can be temporarily excluded from
the trial.

Certain rights provided for by this
Directive should apply to children
who are requested persons from
the time when they are arrested in
the executing Member State.

The European arrest warrant
proceedings are crucial for
cooperation between the Member
States in criminal matters.
Compliance with the time-limits
contained in Framework Decision
2002/584/JHA is essential for
such  cooperation. Therefore,
while children who are requested
persons should be able to
exercise their rights fully under
this Directive in European arrest
warrant proceedings, those time-
limits should be complied with.

Member States should take
appropriate measures to ensure
that judges and prosecutors who
deal with criminal proceedings
involving children have specific
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(64)

(65)
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cocuk haklari, uygun sorgulama
teknikleri, ¢ocuk  psikolojisi
ve c¢ocuklara yonelik iletisim
diline iligkin 0zel egitimlere
etkin  erisimlerini  saglamak
icin uygun tedbirleri almalidir.
Ayrica, Uye Devletler, bu tiir
egitimin ¢ocuklarin yer aldigi
ceza muhakemesiyle ilgilenen
avukatlara ~da  saglanmasin
tesvik etmek i¢in uygun tedbirleri
almalidur.

Bu  Direktif’in  etkinliginin
denetlenebilmesi ve
degerlendirilebilmesi  icin  bu
Direktif’te yer alan haklarin
uygulanmasina iliskin mevcut
verilerden, ilgili verilerin
toplanmas1 ihtiyact vardir. Bu
veriler, yargt makamlarn ve
kolluk makamlar1 tarafindan
kaydedilen verileri ve miimkiin
oldugu olgiide, bu Direktif’te
yer alan haklara iligkin olarak,
saglik hizmetleri ve sosyal yardim
kurumlar1 tarafindan derlenen
idari verileri, Ozellikle avukata
erisim hakki verilen c¢ocuklarin
sayisi, gerceklestirilen bireysel
degerlendirmelerin sayisi, isitsel-
gorsel kaydi yapilan sorgu
sayis1 ve Ozgirliigiinden yoksun
birakilan  ¢ocuklarin  sayisina
iliskin verileri igerir.

Uye Devletler, 1rk, renk, cinsiyet,
cinsel egilim, dil, din, siyasi veya
diger goriis, milliyet, etnik veya
sosyal koken, miilkiyet, engellilik
veya dogum gibi herhangi bir
gerekceye  dayali  ayrimcilik
yapmaksizin bu Direktif’te yer
alan haklara saygi goOstermeli
ve bu haklar1 gilivence altina
almalidir.

(64)

(65)

competence in that field or
have effective access to specific
training, in particular with regard
to children’s rights, appropriate
questioning  techniques, child
psychology, and communication
in a language adapted to children.
Member States should also take
appropriate measures to promote
the provision of such specific
training to lawyers who deal with
criminal proceedings involving
children.

In order to monitor and evaluate
the effectiveness of this Directive,
there is a need for collection of
relevant data, from available data,
with regard to the implementation
oftherightssetoutinthis Directive.
Such data include data recorded
by the judicial authorities and by
law enforcement authorities and,
as far as possible, administrative
data compiled by healthcare
and social welfare services as
regards the rights set out in this
Directive, in particular in relation
to the number of children given
access to a lawyer, the number
of individual assessments carried
out, the number of audiovisual
recordings of questioning and the
number of children deprived of
liberty.

Member States should respect
and guarantee the rights set out
in this Directive, without any
discrimination based on any
ground such as race, colour, sex,
sexual orientation, language,
religion, political or other opinion,
nationality, ethnic or social origin,
property, disability or birth.
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(67)

(68)

Bu Direktif, iskence, insanlik
dis1 ya da asagilayict muamele
yasagl, Ozgirlik ve giivenlik
hakki, 6zel hayata ve aile hayatina
saygl, vicut bitlinligi hakki,
cocuk haklari, engelli kisilerin
toplumla biitiinlesmesi, etkili
basvuru hakki ve adil yargilanma
hakki, masumiyet karinesi ve
savunma haklar1 dahil olmak
iizere Sart’ta ve AIHS’de kabul
edilen temel haklar1 ve ilkeleri
desteklemektedir. Bu Direktif,
bu haklar ve ilkeler uyarinca
uygulanmalidir.

Bu Direktif asgari kurallar
belirler. Uye Devletler daha
ist diizey koruma saglamak
icin bu Direktif’te belirlenen
haklar1 genisletebilmelidir.
Bu asgari  kurallar, yargi
kararlarinin karsilikli taninmasini
kolaylastirmak i¢in tasarlanmis
olup, bu iist diizey koruma yargi
kararlarinin karsilikli taninmasina
engel teskil etmemelidir.
Adalet Divan1 ve Avrupa Insan
Haklar1 Mahkemesi tarafindan
yorumlandign ~ iizere,  Uye
Devletler tarafindan Ongoriilen
koruma diizeyi asla Sart’in veya
AIHS’nin belirledigi standartlarin
altina diigmemelidir.

Ceza muhakemesinde siipheli
veya sanik olan c¢ocuklarin usuli
teminatlarina iliskin baslica ortak
asgari standartlar1 belirleyen bu
Direktif’in  amaclarmim, Uye
Devletler tarafindan yeterli 6l¢iide
yerine  getirilemedigi, ancak
tedbirin 6l¢eginden ve etkisinden
dolay1buamaglar Birlik diizeyinde
daha 1yi gerceklestirilebildigi
icin  Birlik, ABA’nin  5’inci
maddesinde diizenlenen yetki

(66)

(67)

(68)

This Directive upholds the
fundamental rights and principles
as recognised by the Charter
and by the ECHR, including the
prohibition of torture and inhuman
or degrading treatment, the right
to liberty and security, respect for
private and family life, the right
to the integrity of the person, the
rights of the child, the integration
of persons with disabilities, the
right to an effective remedy and
to a fair trial, the presumption of
innocence, and the rights of the
defence. This Directive should be
implemented in accordance with
those rights and principles.

This  Directive lays down
minimum rules. Member States
should be able to extend the rights
laid down in this Directive in
order to provide a higher level of
protection. Such higher level of
protection should not constitute an
obstacle to the mutual recognition
of judicial decisions that those
minimum rules are designed to
facilitate. The level of protection
provided for by Member States
should never fall below the
standards provided by the Charter
or the ECHR, as interpreted by
the Court of Justice and by the
European Court of Human Rights.

Since the objectives of this
Directive, namely setting common
minimum standards on procedural
safeguards for children who are
suspects or accused persons in
criminal proceedings, cannot
be sufficiently achieved by the
Member States, but can rather,
by reason of its scale and effect,
be better achieved at Union level,
the Union may adopt measures in
accordance with the principle of
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(69)

(70)

(71)

10

196

ikamesi ilkesi uyarinca tedbirler
kabul edebilir Bu maddede
belirlendigi  {izere, orantililik
ilkesi uyarinca, bu Direktif bu
amaclarin gerceklestirilmesi i¢in
gerekli olanin 6tesine gegmez.

ABA’nin ve ABIDAnin eki olan
“Ozgiirliik, Giivenlik ve Adalet
Alanlarinda Birlesik Krallik ve
Irlanda’nin Pozisyonuna Iligkin
21 Nolu Protokol™iin 1’inci ve
2’nci maddeleri uyarinca ve
Protokol’tin 4’lincii maddesine
halel getirmeksizin, bu Uye
Devletler bu Direktif’in kabul
edilmesinde yer almayacaklardir
ve onunla bagli olmayacaklar
veya uygulanmasina tabi
olmayacaklardir.

ABA’nin ve ABIDA’nin eki olan
Danimarka’nin Pozisyonuna
[liskin 22 Nolu Protokol’iin 1’inci
ve 2’nci maddeleri uyarinca,
Danimarka, bu Direktif’in
kabuliinde yer almayacaktir ve
onunla bagh olmayacak veya
uygulanmasina tabi olmayacaktir.

Uye Devletlerin ve Komisyonun
28 Eylil 2011 tarihli, agiklayici
belgeler hakkinda Ortak Siyasi
Bildirgesi uyarinca, Uye Devletler,
gerektigi durumlarda, bir direktifin
unsurlari ile ulusal hukuka aktarma

belgeleri arasidaki iliskiyi
aciklayan bir veya daha fazla
belgeyi!®, aktarma tedbirlerinin

bildirimine eklemeyi {stlenmistir.
Bu Direktif’e iligskin olarak, yasa
koyucu bu belgelerin iletilmesinin
gerekli olup olmadigim
degerlendirir.

0J C369,17.12.2011, s. 14.

(69)

(70)

(71)

subsidiarity as set out in Article
5 TEU. In accordance with the
principle of proportionality as set
out in that Article, this Directive
does not go beyond what is
necessary in order to achieve
those objectives.

In accordance with Articles 1
and 2 of Protocol No 21 on the
position of the United Kingdom
and Ireland in respect of the Area
of Freedom, Security and Justice,
annexed to the TEU and to the
TFEU, and without prejudice to
Article 4 of that Protocol, those
Member States are not taking part
in the adoption of this Directive
and are not bound by it or subject
to its application.

In accordance with Articles 1 and
2 of Protocol No 22 on the position
of Denmark, annexed to the TEU
and to the TFEU, Denmark is not
taking part in the adoption of this
Directive, and is not bound by it
or subject to its application.

In accordance with the Joint
Political Declaration of Member
States and the Commission of 28
September 2011 on explanatory
documents, Member States have
undertaken to accompany, in
justified cases, the notification
of their transposition measures
with one or more documents'
explaining  the  relationship
between the components of a
directive and the corresponding
parts of national transposition
instruments. With regard to
this Directive, the legislator
considers the transmission of such
documents to be justified,

HAVE ADOPTED THIS DIRECTIVE:

10

0J C 369, 17.12.2011, p. 14.
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(a)

(b)

Madde 1
Konu
Bu Direktif,
ceza muhakemesinde slipheli
veya sanik olan ya da
2002/584/JHA  sayili  Cergeve

Karar1 uyarinca Avrupa tutuklama
miizekkeresi siirecine tabi olan
(talep edilen kisiler), ¢ocuklarin
belirli haklarina iliskin ortak
asgari kurallar1 belirler.

Madde 2
Kapsam

Bu Direktif, ceza muhakemesinde
sipheli veya samik  olan
cocuklara uygulanir. Direktif,
uygulanabildigi durumda, hiikiim
ve herhangi bir temyiz karari
dahil olmak iizere siiphelinin veya
sanigin bir sucu isleyip islemedigi
meselesinin nihai tespitine kadar
uygulanir.

Bu Direktif, 17’nci madde
uyarinca, uygulayan Uye Devlette
yakalanmalarindan itibaren
talep edilen kisi konumundaki
cocuklara uygulanir.

Bu  hiikiimlerin  ebeveynlik
sorumlulugunu  tastyan  bir
kisiye gonderme yaptig1 olciide,
5’inci madde, 8’inci maddenin
lclincii paragrafinin (b) bendi
ve 15’inci madde hari¢ olmak
tizere, bu Direktif veya onun
belirli hiikiimleri, muhakemeye
tabi oldugunda ¢ocuk olan ancak
daha sonra 18 yasma ulasan,
bu maddenin birinci ve ikinci
paragraflarinda belirtilen kisilere
uygulanir ve bu Direktif’in
veya onun belirli hiikiimlerinin,

(a)

(b)

Article 1
Subject matter

This Directive lays down common
minimum rules concerning certain
rights of children who are:

suspects or accused persons in
criminal proceedings; or

subject to European arrest
warrant proceedings pursuant to
Framework Decision 2002/584/
JHA (requested persons).

Article 2
Scope

This  Directive  applies to
children who are suspects or
accused persons in criminal
proceedings. It applies until
the final determination of the
question whether the suspect or
accused person has committed
a criminal offence, including,
where applicable, sentencing and
the resolution of any appeal.

This Directive applies to children
who are requested persons from
the time of their arrest in the
executing Member State, in
accordance with Article 17.

With the exception of Article
5, point (b) of Article 8(3), and
Article 15, insofar as those
provisions refer to a holder
of parental responsibility, this
Directive, or certain provisions
thereof, applies to persons as
referred to in paragraphs 1 and 2
of'this Article, where such persons
were children when they became
subject to the proceedings but
have subsequently reached the age
of 18, and the application of this
Directive, or certain provisions

197



Ceza Muhakemesinde Siipheli ve Sanik Cocuklara iliskin Usuli Teminatlar

(a)

(b)

198

ilgili  kisilerin  eriskinligi  ve
dezavantajlihigt  dahil  olmak
lizere davanin tiim kosullari

1s181inda uygulanmasi yerindedir.
Uye Devletler, ilgili kisi 21
yasina ulastifinda bu Direktif’1
uygulamamaya karar verebilir.

Bu Direktif, 6nceden siipheli veya
sanik olmayan ancak polis veya
diger kolluk makami tarafindan
sorgulanirken siipheli veya sanik
haline gelen ¢ocuklara uygulanir.

Bu Direktif, cezai sorumluluk
yasini belirleyen ulusal kurallar
etkilemez.

Hafif suclar agisindan, adil
yargilanma hakkina halel
getirmeksizin:

Bir Uye Devletin hukukunun,
cezai  konularda =~ mahkeme
disindaki  yetkili bir makam
tarafindan yaptirirmuygulanmasini
ongormesi ve bu tlir bir yaptirimin
uygulanmasina yonelik olarak,
boyle bir mahkemeye itiraz
edilebilmesi ya da basvuruda

bulunulabilmesi durumunda;
veya

Ozgiirliigiinden yoksun
birakmanin  yaptirinm  olarak

uygulanamamasi durumunda;

Bu Direktif yalnizca, cezai
konularda yetkili bir mahkemenin
yurtttiigii islemler i¢in uygulanir.

Her durumda, bu Direktif ceza
muhakemesinin asamasina
bakilmaksizin, gocugun
Ozgiirliiglinden yoksun birakilmasi
durumunda tam olarak uygulanr.

(b)

thereof, is appropriate in the
light of all the circumstances of
the case, including the maturity
and vulnerability of the person
concerned. Member States may
decide not to apply this Directive
when the person concerned has
reached the age of 21.

This Directive applies to children
who were not initially suspects
or accused persons but become
suspects or accused persons in
the course of questioning by
the police or by another law
enforcement authority.

This Directive does not affect
national rules determining the age
of criminal responsibility.

Without prejudice to the right to
a fair trial, in respect of minor
offences:

where the law of a Member State
provides for the imposition of
a sanction by an authority other
than a court having jurisdiction
in criminal matters, and the
imposition of such a sanction may
be appealed or referred to such a
court; or

where deprivation of liberty
cannot be imposed as a sanction,

this Directive shall only apply to
the proceedings before a court
having jurisdiction in criminal
matters.

In any event, this Directive shall
fully apply where the child is
deprived of liberty, irrespective
of the stage of the criminal
proceedings.
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(D

)

3)

(a)

Madde 3
Tanmimlar

Bu Direktif’in hedefleri
dogrultusunda asagidaki tanimlar
uygulanir:

‘Cocuk’, 18 yasinin altinda olan
kisi anlamina gelir;

‘Ebeveynlik sorumlulugunu
tasiyan kisi’, bir ¢ocuk {iizerinde
ebeveynlik sorumluluguna sahip
herhangi bir kisi anlamina gelir;

‘Ebeveynlik sorumlulugu’,
mahkeme karari, kanun hikmi
veya hukuki etkileri olan bir
anlasma  tarafindan  velayet
haklar1 ve erisim haklar1 dahil
olmak iizere gercek ya da tiizel
kisiye verilen, ¢ocugun kendisi
veya miilkiyetini ilgilendiren tim
haklar ve gorevler anlamina gelir.

Birinci paragrafin 1’inci bendine
iligkin olarak, bir kisinin 18
yasina  ulasgip  ulasmadiginin
belirsiz oldugu durumda, o kisi
cocuk olarak kabul edilir.

Madde 4
Bilgi edinme hakki

Uye Devletler, ceza
muhakemesinde slipheli veya
sanik  olduklarindan  haberdar
edilen c¢ocuklarin, 2012/13/EU
sayil1 Direktif kapsaminda sahip
olduklar1 haklar ve muhakemenin
genel isleyisi hakkinda derhal
bilgilendirilmelerini saglar.

Uye Devletler, ¢ocuklarmn bu
Direktif’te belirtilen haklarla ilgili
bilgilendirilmelerini de saglar. Bu
bilgi agsagidaki sekilde saglanir:

Cocuklar  siipheli
olduklarindan
edildiklerinde, derhal:

veya sanik
haberdar

(1)

2)

3)

(a)

Article 3
Definitions

For the purposes of this Directive
the following definitions apply:

‘child’ means a person below the
age of 18;

‘holder of parental responsibility’
means any person having parental
responsibility over a child;

‘parental responsibility” means
all rights and duties relating to
the person or the property of a
child which are given to a natural
or legal person by judgment,
by operation of law or by an
agreement having legal effects,
including rights of custody and
rights of access.

With regard to point (1) of the first
paragraph, where it is uncertain
whether a person has reached the
age of 18, that person shall be
presumed to be a child.

Article 4
Right to information

Member States shall ensure that
when children are made aware
that they are suspects or accused
persons in criminal proceedings,
they are informed promptly about
their rights in accordance with
Directive 2012/13/EU and about
general aspects of the conduct of
the proceedings.

Member States shall also ensure
that children are informed about
the rights set out in this Directive.
That information shall be provided
as follows:

promptly when children are made
aware that they are suspects or
accused persons, in respect of:
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(@)

(i)

(iii)

(iv)

™)
(b)

(1)

(i)

(111)

(iv)

V)

(vi)

200

5’inci  maddede Ongorildigi
izere, ebeveynlik sorumlulugunu
tastyan kisiyi bilgilendirme hakki;

6’nct  maddede Ongorildiigi
lizere, avukat destegi alma hakki;

14’linci maddede Ongorildigi
lizere, Ozel hayatin korunmasi
hakki;

15’inci  maddenin  dordiincii
paragrafinda Oongorildigi
tizere, muhakemenin mahkeme
oturumlar1 digindaki asamalarinda,
ebeveynlik sorumlulugunu tastyan

kisi tarafindan refakat edilme
hakki;
18’inci maddede Ongorildigi

tizere, adli yardim hakki

Muhakemenin mumkiin olan en
erken asamasinda:

7’nci maddede  Ongorildiigi
tizere, bireysel degerlendirme
hakki;

8’inci  maddede  Ongoriildigi

tizere, tibbi yardim hakki dahil
olmak tizere tibbi muayene hakki;

10’uncu ve 11’inci maddelerde
ongoriildiigli tizere, tutuklulugun
periyodik olarak denetlenmesi
hakki  dahil olmak tzere,
ozglrliigiinden yoksun birakmanin
simirlanmasi hakki ve alternatif
tedbirlerin kullanimi hakki;

15’inci maddenin birinci
paragrafinda ongoruldigi
uzere, mahkeme oturumlarinda
ebeveynlik sorumlulugunu
tastyan kisi tarafindan refakat
edilme hakki;

16’nct maddede  Ongoriildiigii
tizere, durusmada bizzat bulunma
hakki;

19’uncu  maddede Ongorildigii
tizere, etkili bagvuru hakki;

(1)

(i)

(iii)

(iv)

(b)

(1)

(i)

(iii)

(iv)

v)

(vi)

the right to have the holder of
parental responsibility informed,
as provided for in Article 5;

the right to be assisted by a lawyer,
as provided for in Article 6;

the right to protection of privacy,
as provided for in Article 14;

the right to be accompanied by the
holder of parental responsibility
during stages of the proceedings
other than court hearings, as
provided for in Article 15(4);

the right to legal aid, as provided
for in Article 18;

at the earliest appropriate stage in
the proceedings, in respect of:

the right to an individual
assessment, as provided for in
Article 7;

the right to a medical examination,
including the right to medical
assistance, as provided for in
Article 8;

the right to limitation of
deprivation of liberty and to
the use of alternative measures,
including the right to periodic
review of detention, as provided
for in Articles 10 and 11;

the right to be accompanied by the
holder of parental responsibility
during court hearings, as provided
for in Article 15(1);

the right to appear in person at
trial, as provided for in Article 16;

the right to effective remedies, as
provided for in Article 19;
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(©)

(b)

12’nci  maddede Ongorildigi
lizere, Ozgirliiglinden yoksun
birakilma halinde, 6zgiirliiglinden
yoksun birakilma sirasinda 6zel
muamele hakki ile ilgili bilgi.

Uye Devletler, birinci paragrafta
belirtilen bilginin yazili, sozli
veya her iki sekilde de basit ve
erigilebilir bir dilde verilmesini
ve verilen bilginin ulusal hukuka
uygun kayit usulleri kullanilarak
kaydedilmesini saglar.

Cocuklara 2012/13/EU  sayili
Direktif uyarinca Haklar
Belgesi’nin ~ temin  edildigi

durumlarda, Uye Devletler, bu
tiir bir Belge’nin ¢ocuklarin bu
Direktif kapsamindaki haklarina
atif icermesini saglar.

Madde 5

Cocugun ebeveynlik
sorumlulugunu tasiyan Kisiyi
bilgilendirme hakki

Uye  Devletler,  ebeveynlik
sorumlulugunu tasiyan Kkisinin
mumkiin olan en kisa siirede,
4’lincli madde uyarinca, ¢gocugun
alma hakkina sahip oldugu bilgiyi
almasini saglar.

Ebeveynlik sorumlulugunu
tasiyan kisiye bilgi saglamak:

Cocugun {stiin yararina aykir
oldugunda;

Makul  c¢aba  gosterilmesine
ragmen ebeveynlik
sorumlulugunu  tasiyyan  hig

kimseye ulasilamadigindan veya
kisinin kimligi bilinmediginden
miimkiin olmadiginda;

(©)

(b)

upon deprivation of liberty in
respect of the right to specific
treatment during deprivation of
liberty, as provided for in Article
12.

Member States shall ensure that
the information referred to in
paragraph 1 is given in writing,
orally, or both, in simple and
accessible language, and that
the information given is noted,
using the recording procedure in
accordance with national law.

Where children are provided with
a Letter of Rights pursuant to
Directive 2012/13/EU, Member
States shall ensure that such a
Letter includes a reference to their
rights under this Directive.

Article 5

Right of the child to have
the holder of parental
responsibility informed

Member States shall ensure
that the holder of parental
responsibility is provided, as soon
as possible, with the information
that the child has a right to receive
in accordance with Article 4.

The information referred to in
paragraph 1 shall be provided to
another appropriate adult who is
nominated by  the child and
accepted as such by the competent
authority where providing that
information to the holder of
parental responsibility:

would be contrary to the child’s
best interests;

1s not possible because, after
reasonable efforts have been
made, no holder of parental
responsibility can be reached or
his or her identity is unknown;
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Tarafsiz ve gergekei kosullar
temelinde ceza muhakemesine
esasli bir sekilde zarar
verebileceginde, birinci paragrafta
bahsedilen bilgi, cocugun sectigi
ve uygunlugu yetkili makam
tarafindan onaylanan diger bir
yetiskine verilir.

Cocuk uygun diger bir yetigkini
secmediginde ya da c¢ocugun
sectigi yetiskin yetkili makamlarca
kabul edilmemisse, yetkili makam
cocugun lstlin yararim dikkate
alarak baska bir kisi belirler ve
bilgiyi o kisiye verir. Bu Kkisi,
cocuklarin  korunmasindan veya
refahindan sorumlu bir makamin
veya kurulusun temsilcisi de olabilir.

Ikinci paragrafin (a), (b) veya
(c) bentlerinin uygulanmasina
yol ag¢an durumlar ortadan
kalktiginda, c¢ocugun 4’{incii
madde uyarinca aldigr  ve
muhakeme siireciyle baglantili
olan her bilgi, ebeveynlik
sorumlulugunu tagiyan kisiye
verilir.

Madde 6
Avukat destegi

Ceza muhakemesinde slipheli
veya sanik olan cocuklarin
2013/48/EU  sayilh  Direktif
uyarinca avukata erisim hakk1
bulunmaktadir. Bu Direktif’teki
ozellikle bu maddedeki higbir
hiikiim bu hakki etkilemez.

Uye Devletler, cocuklarin
savunma haklarin1 etkin sekilde
kullanabilmeleri i¢in bu madde
uyarinca avukat destegi almalarin
saglamalidir.

Uye Devletler, cocuklarin
siipheli veya sanik olduklarina

(©)

could, on the basis of objective

and factual circumstances,
substantially  jeopardise  the
criminal proceedings.

Where the child has not

nominated another appropriate
adult, or where the adult that has
been nominated by the child is
not acceptable to the competent
authority, the competent authority
shall, taking into account the
child’s best interests, designate,
and provide the information to,
another person. That person may
also be the representative of an
authority or of another institution
responsible for the protection or
welfare of children.

Where the circumstances which
led to the application of point (a),
(b) or (c) of paragraph 2 cease
to exist, any information that
the child receives in accordance
with Article 4, and which
remains relevant in the course
of the proceedings, shall be
provided to the holder of parental
responsibility.

Article 6
Assistance by a lawyer

Children who are suspects or
accused persons in criminal
proceedings have the right of
access to a lawyer in accordance
with  Directive  2013/48/EU.
Nothing in this Directive, in
particular in this Article, shall
affect that right.

Member States shall ensure that
children are assisted by a lawyer
in accordance with this Article in
order to allow them to exercise the
rights of the defence effectively.

Member States shall ensure that
children are assisted by a lawyer
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(a)

(b)

(c)

(d)

(a)

(b)

dair  haberdar  edildiklerinde
gecikmeksizin bir avukat destegi
almalarim1 saglar. Her durumda,
asagidakilerden  hangisi  en
erken gerceklesirse gerceklessin
cocuklarin avukat destegi almalari
saglanir:

Polis veya bagka bir kolluk
kuvveti ya da adli makam
tarafindan sorgulanmadan Once;

dordiincli paragrafin (c) bendi
uyarinca, sorusturma yuruten
veya diger yetkili makamlarin
bir sorusturma veya diger delil

toplama faaliyetini ylirlitmesi
lizerine;

Ozgiirliigiinden yoksun
birakildiktan sonra,
gecikmeksizin;

Cezai konularda yetkili bir

mahkemede yargilanmak {izere
cagrildiginda, mahkeme huzuruna
ctkmadan Once.

Avukat destegi
durumlar1 kapsar:

asagidaki

Uye Devletler, polis veya baska
bir kolluk kuvveti ya da adli
makam tarafindan sorgulanmasi
oncesi dahil olmak iizere,
cocuklarin  kendilerini  temsil
eden avukatlarla 6zel goriisme
ve iletisim kurma hakkina sahip
olmasini saglar;

Uye Devletler, cocuklarin
sorgulanirken bir avukat
destegi almasin1  ve avukatin

sorgulamaya etkin bir sekilde
katilabilmesini  saglar.  Ulusal
hukuk kapsamindaki usullerin
ilgili hakkin etkin kullanilmasina
ve Oziine halel getirmemesi
sartiyla, bu katilim ulusal hukuk
kapsamindaki usuller uyarinca

(a)

(b)

(©)

(d)

(a)

(b)

without undue delay once they are
made aware that they are suspects
or accused persons. In any event,
children shall be assisted by a
lawyer from whichever of the
following points in time is the
earliest:

before they are questioned by
the police or by another law
enforcement or judicial authority;

upon the carrying out by
investigating or other competent
authorities of an investigative
or other evidence-gathering act
in accordance with point (c) of
paragraph 4;

without undue delay after

deprivation of liberty;

where they have been summoned
to appear before a court having
jurisdiction in criminal matters,
in due time before they
appear before that court.

Assistance by a lawyer shall
include the following:

Member States shall ensure that
children have the right to meet
in private and communicate with
the lawyer representing them,
including prior to questioning
by the police or by another law
enforcement or judicial authority;

Member States shall ensure that
children are assisted by a lawyer
when they are questioned, and that
the lawyer is able to participate
effectively during questioning.
Such participation shall be
conducted in accordance with
procedures under national law,
provided that such procedures
do not prejudice the effective
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yuriitiiliir. Bir avukatin sorguya
katilmasi durumunda, bu tiir bir
katilmin gerceklestigi  hususu,

ulusal hukuka uygun kayit usulleri
kullanilarak kaydedilir.

Eger siiphelinin veya sanigin:
kimlik teshisi;
ylzlestirme;

su¢ mahallinde canlandirma ile
ilgili islemlere katilmasi gerekirse
veya katilmasina izin verilirse,
bu tiir islemlerin ulusal hukukta
ongoriildigii  durumlarda, Uye
Devletler yukaridaki sorusturma
ve delil toplama islemlerinde
cocuklarin asgari Olgiide avukat
destegi almasini saglar.

Uye Devletler, bu Direktif
kapsaminda ongoriilen
avukattan yardim alma hakkinin
kullanilmasi1 sirasinda c¢ocuklar
ve avukatlar1 arasindaki iletisimin
gizliligine riayet eder. Bu iletisim
goriismeler, yazisma, telefon
konusmalar1 ve wulusal hukuk
kapsaminda izin verilen diger
iletisim sekillerini kapsar.

Adil yargilanma hakkina
uyulmasi sartiyla, cocugun istiin
yararimin her zaman Oncelikli
husus olmas1 gerektigi akilda
tutulmak suretiyle, Uye Devletler
isnat edilen sugun vahameti,
davanin karmasikligi, bu tiir bir
suca iliskin almabilecek tedbirler
gdz Oniine alindiginda ve
davanin kosullar1 1s181nda avukat
desteginin  orantili  olmadig1
durumlarda ticlincii paragraf igin
derogasyonda bulunabilir.

Her durumda, Uye Devletler:

(1)
(iii)

5.

exercise or essence of the right
concerned. Where a lawyer
participates during questioning,
the fact that such participation has
taken place shall be noted using
the recording procedure under
national law;

Member States shall ensure that
children are, as a minimum, assisted
by a lawyer during the following
investigative or evidence-gathering
acts, where those acts are provided
for under national law and if
the suspect or accused person is
required or permitted to attend the
act concerned:

identity parades;
confrontations;

reconstructions of the scene of a
crime.

Member States shall respect the
confidentiality of communication
between children and their lawyer
in the exercise of the right to be
assisted by a lawyer provided
for under this Directive. Such

communication shall include
meetings, correspondence,
telephone  conversations  and

other forms of communication
permitted under national law.

Provided that this complies with
the right to a fair trial, Member
States may derogate from
paragraph 3 where assistance
by a lawyer is not proportionate
in the light of the circumstances
of the case, taking into account
the seriousness of the alleged
criminal offence, the complexity
of the case and the measures that
could be taken in respect of such
an offence, it being understood
that the child’s best interests shall
always be a primary consideration.

In any event, Member States shall
ensure that children are assisted
by a lawyer:
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(a)

(b)

(a)

Bu Direktif kapsaminda,
muhakemenin  herhangi  bir
asamasinda tutukluluk konusunda
karar vermek tizere yetkili bir
mahkeme veya hakim karsisina
cikarildiklarinda ve

Tutukluluk sirasinda,

¢ocuklarin avukat
almalarini saglar.

destegi

Uye Devletler ayn1 zamanda,
cocugun savunma haklarmni etkin
kullanabilmesini saglayacak
sekilde ve  her durumda,

¢ocuk mahkemedeki durugma
oturumlarinda bir avukat
destegine  sahip  olmadikga,

Ozgiirlikten yoksun birakmanin
bir ceza olarak uygulanmamasini
saglar.

Bu madde wuyarinca ¢ocugun
bir avukat destegi almasi
gerektigi ancak avukatin
bulunmadigi durumlarda,
yetkili ~ makamlar  avukatin
gelmesine ya da ¢ocugun avukat
gorevlendirmedigi  durumlarda
bir avukat saglanmasina imkan
verecek makul siire boyunca,
gocugun sorgusunu ya da
dordiincii paragrafin (c) bendinde
ongoriilen diger sorusturma veya
delil toplama islemlerini erteler.

Istisnai durumlarda ve yalnizca

yargilama oncesinde, Uye
Devletler  asagidaki  miicbir
sebeplerden birine dayanarak
davanin ozel kosullarinin
gerektirdigi  Olglide  {igiincii
paragrafta  Ongoriilen  haklar

gecici olarak uygulamayabilir:

Kisinin hayati, ozgiirliigii veya
viicut biitiinligline iligkin ciddi
olumsuz sonuclarin engellenmesi
icin acil ihtiyac olmasi durumunda;

(a)

(b)

(a)

when they are brought before a
competent court or judge in order
to decide on detention at any stage
of the proceedings within the
scope of this Directive; and

during detention.

Member States shall also ensure
that deprivation of liberty is not
imposed as a criminal sentence,
unless the child has been assisted
by a lawyer in such a way as to
allow the child to exercise the
rights of the defence effectively
and, in any event, during the trial
hearings before a court.

Where the child is to be assisted
by a lawyer in accordance with
this Article but no lawyer is
present, the competent authorities
shall postpone the questioning of
the child, or other investigative or
evidence-gathering acts provided
for in point (c) of paragraph 4,
for a reasonable period of time in
order to allow for the arrival of the
lawyer or, where the child has not
nominated a lawyer, to arrange a
lawyer for the child.

In exceptional circumstances, and
only at the pre-trial stage, Member
States may temporarily derogate
from the application of the rights
provided for in paragraph 3 to the
extent justified in the light of the
particular circumstances of the
case, on the basis of one of the
following compelling reasons:

where there is an urgent
need to avert serious adverse
consequences for the life, liberty
or physical integrity of a person;

205



Ceza Muhakemesinde Siipheli ve Sanik Cocuklara iliskin Usuli Teminatlar

(b)

206

Agir bir sugla ilgili ceza
muhakemesine  esasli  zarar
gelmesinionlemekiginsorusturma
makamlar1 tarafindan acil bir
islem yapmak gerektiginde.

Uye Devletler, bu paragrafi
uygularken yetkili makamlarin
cocugun Ustiin yararim1 dikkate
almasini saglar.

Bu paragraf uyarinca avukatin
yoklugunda sorgulamaya devam
etme karari, kararin adli denetime
sunulabilmesi sartiyla, ya adli bir
makam ya da yetkili baska bir
makam tarafindan, sadece dava
bazinda alinabilir.

Madde 7
Bireysel degerlendirilme hakki

Uye Devletler, cocuklarin
korunma, ogretim, egitim ve
sosyal entegrasyon gibi 0&zel
ithtiyaclarimin dikkate alinmasini
saglar.

Bu amagla, ceza muhakemesinde
stipheli veya sanik olan ¢ocuklar
bireysel olarak degerlendirilir.
Bireysel degerlendirme 6zellikle,
cocugun kisiligi ve eriskinligi,
ekonomik, sosyal ve aile ge¢cmisi
ve sahip olabilecegi herhangi bir
0zel dezavantaji dikkate alir.

Bireysel degerlendirmenin
kapsami1 ve detayl, davanin
kosullarina, cocugun isnat

edilen suc¢tan suclu bulunmasi
halinde alinabilecek tedbirlere
ve yakin geg¢miste ¢ocugun
bireysel degerlendirmeye konu

(b)

where 1immediate action by
the investigating authorities is
imperative to prevent substantial
jeopardy to criminal proceedings
in relation to a serious criminal
offence.

Member States shall ensure that
the competent authorities, when
applying this paragraph, shall
take the child’s best interests into
account.

A decision to proceed to
questioning in the absence of the
lawyer under this paragraph may
be taken only on a case-by- case
basis, either by a judicial authority,
or by another competent authority
on condition that the decision can
be submitted to judicial review.

Article 7
Right to an individual
assessment

Member States shall ensure that
the specific needs of children
concerning protection, education,
training and social integration are
taken into account.

For that purpose children who
are suspects or accused persons
in criminal proceedings shall
be individually assessed. The
individual assessment shall, in
particular, take into account the
child’s personality and maturity,
the child’s economic, social and
family background, and any
specific vulnerabilities that the
child may have.

The extent and detail of the
individual assessment may vary
depending on the circumstances
of the case, the measures that can
be taken if the child is found guilty
of the alleged criminal offence,
and whether the child has, in the
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(a)

(b)

olup olmadigina bagh olarak
degisebilir.
Bireysel degerlendirme,

cocugun bireysel Ozellikleri ve
kosullarma iliskin olup asagidaki
durumlarda yetkili makamlarin
yararlanabilecegi bilgilerin,
ilgili Uye Devletin kayit usulii
uyarinca  olusturulmasina  ve
kaydedilmesine imkén saglar:

Cocugun yararmma herhangi bir
0zel tedbirin alinip alinmayacagini
belirlerken;

Cocuga iliskin koruyucu
tedbirlerin  yerindeligini  ve
etkinligini degerlendirirken;

Ceza muhakemesinde hiikiim
verme dahil olmak iizere, her
tirlii karar alimirken ve islem
yapilirken.

Bireysel degerlendirme,
muhakemenin uygun olan en
erken asamasinda gerceklestirilir
ve iddianameden O&nce 6’nci
paragrafa tabidir.

Cocugun {istiin yararina olmasi
ve her durumda  Dbireysel
degerlendirmenin mahkemedeki
durusma oturumlarinin bagsinda
mevcut olmast sartiyla bireysel
degerlendirme  olmadan da
iddianame sunulabilir.

Bireysel degerlendirme g¢ocugun
yakin katilimiyla gerceklestirilir.
Bireysel degerlendirmeler,
mimkiinse disiplinler arasit bir
yaklasimla, uygun oldugunda
ebeveynlik sorumlulugunu
tastyan kisinin ya da 5’inci ve
15’inci  maddelerde belirtilen
uygun bagska bir yetiskin ve/
veya bir uzmanm katilmiyla

(a)

(b)

recent past, been the subject of an
individual assessment.

The individual assessment shall
serve to establish and to note, in
accordance with the recording
procedure in the Member State
concerned, such information about
the individual characteristics and
circumstances of the child as
might be of use to the competent
authorities when:

determining whether any specific
measure to the benefit of the child
is to be taken;

assessing the appropriateness and
effectiveness of any precautionary
measures in respect of the child;

taking any decision or course of
action in the criminal proceedings,
including when sentencing.

The  individual  assessment
shall be carried out at the
earliest appropriate stage of
the proceedings and, subject to
paragraph 6, before indictment.

In the absence of an individual
assessment, an indictment
may nevertheless be presented
provided that this is in the
child’s best interests and that the
individual assessment is in any
event available at the beginning
of the trial hearings before a court.

Individual  assessments  shall
be carried out with the close
involvement of the child. They
shall be carried out by qualified
personnel, following, as far as
possible, a  multidisciplinary
approach and involving, where
appropriate, the holder of
parental responsibility, or another
appropriate adult as referred to
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nitelikli  personel tarafindan
gerceklestirilir.

Eger bireysel degerlendirmenin
esasini sekillendiren
unsurlar onemli Olgiide
degisirse, Uye Devletler
ceza  muhakemesi  boyunca
bireysel degerlendirmenin

giincellenmesini saglar.

Uye Devletler, derogasyonun
¢ocugun ustun yararina
uygun olmasi sartryla,
davanin kosullar1 bu tiir bir
derogasyonu gerektirdiginde,
bireysel degerlendirme
yapma yikimliiliiglinii yerine
getirmeyebilir.

Madde 8
Tibbi muayene hakki

Uye Devletler, 6zgiirliigiinden
yoksun birakilan  ¢ocuklarin,
ozellikle genel zihinsel ve fiziksel
durumunu degerlendirmek icin
gecikmeksizin  tibbi  muayene
hakkina sahip olmalarini
saglar. Tibbi muayene miimkiin
oldugunca miidahalesiz  olur
ve hekim ya da nitelikli baska
bir meslek mensubu tarafindan
gerceklestirilir.

Sorgulamaya, diger sorusturma
veya delil toplama islemlerine ya
da ¢ocugun aleyhinde alinan veya
alimmas1 ongoriilen herhangi bir
tedbire tabi olabilecek ¢ocugun
kapasitesini  belirlerken  tibbi
muayenenin sonuglar1  dikkate
alinir.

Tibbi muayene, oOzellikle 06zel
saglik  belirtilerinin  bu tiir
bir muayenenin  yapilmasini
gerektirdigi durumlarda yetkili
makamlarin girisimiyle ya da
asagidakilerden herhangi birinin
talebi iizerine gerceklestirilir:

in Articles 5 and 15, and/or a
specialised professional.

If the elements that form
the basis of the individual
assessment change significantly,
Member States shall ensure that
the individual assessment is
updated throughout the criminal
proceedings.

Member States may derogate
from the obligation to carry out
an individual assessment where
such a derogation is warranted
in the circumstances of the case,
provided that it is compatible with
the child’s best interests.

Article 8
Right to a medical examination

Member States shall ensure that
children who are deprived of
liberty have the right to a medical
examination without undue delay
with a view, in particular, to
assessing their general mental and
physical condition. The medical
examination shall be as non-
invasive as possible and shall
be carried out by a physician or
another qualified professional.

The results of the medical
examination shall be taken into
account when determining the
capacity of the child to be subject
to questioning, other investigative
or evidence-gathering acts, or
any measures taken or envisaged
against the child.

The medical examination shall be
carried out either on the initiative
of the competent authorities, in
particular where specific health
indications call for such an
examination, or on a request by
any of the following:
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(a)
(b)

(©)

Cocuk;

Ebeveynlik sorumlulugunu
tastyan kisi ya da 5’inci ve 15’inci
maddelerde bahsedilen uygun bir
yetiskin;

Cocugun avukati.

Tibbi muayenenin sonucu yazili
olarak kaydedilir. Gerektiginde
tibbi destek temin edilir.

Uye Devletler, kosullar
gerektirdiginde bagka bir tibbi
muayenenin yapilmasini saglar.

Madde 9
Sorgulamanin isitsel-gorsel
kaydi

Uye Devletler, ¢ocugun iistiin
yararinin  her zaman Oncelikli
husus olmas1 sartiyla, diger
hususlarla  birlikte, avukatin
bulunup bulunmadigi, g¢ocugun
ozgiirligiinden yoksun birakilip
birakilmadigin1 goz oniinde tutar,
davanin  kosullariyla  orantili
oldugunda, ceza muhakemesinde
cocuklarim  polis veya diger
kolluk  makamlar1 tarafindan
yapilan sorgusunun isitsel-gorsel
kaydinin alinmasini saglar.

Isitsel-gorsel kayit olmadiginda,
sorgulama, tutanak gibi usuliine
uygun olarak dogrulanan bagka
uygun bir yontem kullanilarak
kaydedilir.

Bu madde, sadece ¢ocugun
kimliginin  tespitini  saglamak
amaciyla  isitsel-gorsel  kayit

olmaksizin soru sorma imkanina
halel getirmez.

(a)
(b)

(©)

5.

the child;
the holder of  parental
responsibility, or another

appropriate adult as referred to in
Articles 5 and 15;

the child’s lawyer.

The conclusion of the medical
examination shall be recorded in
writing. Where required, medical
assistance shall be provided.

Member States shall ensure that
another medical examination
1s carried out where the
circumstances so require.

Article 9
Audiovisual recording of
questioning

Member States shall ensure that
questioning ofchildren by police or
other law enforcement authorities
during the criminal proceedings
is audio-visually recorded where
this 1s proportionate in the
circumstances of the case, taking
into account, inter alia, whether
a lawyer is present or not and
whether the child is deprived of
liberty or not, provided that the
child’s best interests are always a
primary consideration.

In the absence of audiovisual
recording, questioning shall be
recorded in another appropriate
manner, such as by written
minutes which are duly verified.

This Article shall be without
prejudice to the possibility to ask
questions for the sole purpose
of the identification of the child
without audiovisual recording.
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) Madde 10
Ozgiirliigiinden yoksun
birakmanin sinirlanmasi

Uye Devletler, muhakemenin
herhangi bir asamasinda
cocugun oOzgiirliigiinden yoksun
birakilmasinin uygun olan en kisa
zaman dilimiyle smirlanmasini
saglar. Cocugun yasi, bireysel
durumu ve davanin 6zel kosullar
dikkate alinir.

Uye Devletler, 6zgiirliigiinden
yoksun birakmanin, ozellikle
tutuklamanin sadece son tedbir
olarak ¢ocuklara uygulanmasini
saglar. Uye Devletler, her
tutuklamanin ~ gerekceli  bir
karara dayanmasini ve mahkeme
tarafindan adli bir denetime tabi
olmasim1 saglar. Ayni zamanda
bu tiir bir karar, makul araliklarla
mahkeme tarafindan re’sen ya
da ¢ocugun, ¢ocugun avukatinin
veya mahkeme disinda bir
yargl makaminin talebi iizerine
periyodik denetime tabi olmalidir.
Yargt  bagimsizhigina  halel
getirmeksizin, Uye Devletler
bu paragraf uyarinca aliacak
kararlarin gecikmeksizin
alinmasini saglar.

Madde 11
Alternatif tedbirler

Uye Devletler, yetkili makamlarin
mimkiin oldugunda tutuklamaya
alternatif tedbirlere basvurmasini
saglar (alternatif tedbirler).

) Madde 12
Ozgiirliigiinden yoksun
birakma halinde 6zel muamele

Uye Devletler, ¢ocugun iistiin
yarart aksini gerektirmedikce,
tutuklu ¢ocuklarin yetiskinlerden

Article 10
Limitation of deprivation of
liberty

Member States shall ensure that
deprivation of liberty of a child
at any stage of the proceedings is
limited to the shortest appropriate
period of time. Due account shall
be taken of the age and individual
situation of the child, and of the
particular circumstances of the
case.

Member States shall ensure that
deprivation of liberty, in particular
detention, shall be imposed on
children only as a measure of
last resort. Member States shall
ensure that any detention is based
on a reasoned decision, subject to
judicial review by a court. Such
a decision shall also be subject
to periodic review, at reasonable
intervals of time, by a court, either
ex officio or at the request of the
child, of the child’s lawyer, or
of a judicial authority which is
not a court. Without prejudice to
judicial independence, Member
States shall ensure that decisions
to be taken pursuant to this
paragraph are taken without
undue delay.

Article 11
Alternative measures

Member States shall ensure that,
where possible, the competent
authorities have recourse to
measures alternative to detention
(alternative measures).

Article 12
Specific treatment in the case
of deprivation of liberty

Member States shall ensure that
children who are detained are held
separately from adults, unless it
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(a)

(b)

(a)

(b)

(c)

ayr1 tutulmasini saglar.

Ayn1 zamanda Uye Devletler,
asagidaki  durumlar  disinda,
poliste gdzaltinda olan ¢cocuklarin
yetiskinlerden ayr1 tutulmasini
saglar:

Cocugun istiin yararinin aksini
gerektirmedigi durumlar; ya da

Cocugun {istlin yararina uygun
olacak  sekilde  yetiskinlerle
birlikte tutulmasi sartiyla, ayri
tutmanin uygulamada miimkiin
olmadigi istisnai durumlar.

Birinci paragrafa halel
getirmeksizin, tutuklu bir ¢ocuk
18 yasma ulastiginda, Uye
Devletler, bu kisiyle birlikte
tutuklu olan c¢ocuklarin {istiin
yarar1 ile uyumlu olmasi sartiyla,
ilgili kisinin kosullarimi dikkate
alarak, gerekliginde, o kisiyi
diger tutuklu yetiskinlerden ayri

tutmaya devam etme imkani
saglar.

Birinci paragrafa halel
getirmeksizin ve ligiincii paragraf
dikkate aliarak, cocugun
listliin yararina aykirt olmadikca
cocuklar yetigkinlerle tutuklu
bulunabilir.

Cocuklar tutuklandiginda, Uye
Devletler:

Sagliklarini, fiziksel ve zihinsel

gelisimlerini saglamak ve
korumak;
Fiziksel, duyusal ve Ogrenme

bozukluklar1t olan ¢ocuklar dahil
olmak tizere ¢cocuklara 6gretim ve
egitim hakki saglamak;

Aile hayatina sahip olma hakkinin
etkin ve diizenli kullanimim
saglamak;

(a)

(b)

(a)

(b)

(©)

1s considered to be in the child’s
best interests not to do so.

Member States shall also ensure
that children who are kept in
police custody are held separately
from adults, unless:

it is considered to be in the child’s
best interests not to do so; or

in exceptional circumstances, it is
not possible in practice to do so,
provided that children are held
together with adults in a manner
that is compatible with the child’s
best interests.

Without prejudice to paragraph
1, when a detained child reaches
the age of 18, Member States
shall provide for the possibility
to continue to hold that person
separately from other detained
adults where warranted, taking
into account the circumstances of
the person concerned, provided
that this is compatible with the
best interests of children who are
detained with that person.

Without prejudice to paragraph 1,
and taking into account paragraph
3, children may be detained
with young adults, unless this
is contrary to the child’s best
interests.

When children are detained,
Member  States shall take
appropriate measures to:

ensure and preserve their health
and their physical and mental
development;

ensure their right to education
and training, including where the
children have physical, sensory or
learning disabilities;

ensure the effective and regular
exercise of their right to family
life; 211
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(d)

(e)

212

Gelisimlerini ve topluma geri
kazandirilmalarim1  tesvik eden
programlara erisim saglamak ve

Din veya inang¢ Ozgiirliiklerine
sayglt gosterilmesini  saglamak
i¢cin uygun 6nlemleri alirlar.

Bu paragraf kapsaminda alinan
tedbirler orantili ve tutuklamanin
siiresine uygun olur.

Birinci alt paragrafin (a) ve (e)
bentleri  tutuklama  disindaki
ozgirliginden yoksun birakma
durumlarma da uygulanir. Alinan
tedbirler orantili ve bunun gibi
ozgirliglinden yoksun birakma
durumlarina uygun olur.

Birinci alt paragrafin (b), (c) ve
(d) bentleri, tutuklama disindaki
ozgirliiglinden yoksun birakma
durumlarina sadece, nitelikleri
ve siireleri dikkate alindiginda
yerinde ve orantili oldugu ol¢iide
uygulanir.

Uye Devletler, 6zgiirliigiinden
yoksun birakilan ¢ocuklarin, bu
tiir bir goriismenin sorusturma
ve operasyonel ihtiyaclarina
uygun olmast halinde, ebeveynlik
sorumlulugunu tastyan kisiyle
miimkiin olan en erken sekilde
goriismesini  saglamaya caba
gosterir.  Bu  paragraf, 5’inci
veya 15’inci maddeler uyarinca
uygun bagka bir yetigkinin
gorevlendirilmesi ya da
belirlenmesine halel getirmez.

Madde 13
Davalarin zamaninda ve
ozenle ele alinmasi

Uye Devletler, ¢ocuklarin yer
aldigt  ceza  muhakemesinin
acele is olarak ve gerekli 6zen
gosterilerek ele alinmast igin

(d)

(e)

1.

ensure access to programmes that
foster their development and their
reintegration into society; and

ensure respect for their freedom
of religion or belief.

The measures taken pursuant
to this paragraph shall be
proportionate and appropriate to
the duration of the detention.

Points (a) and (e) of the first
subparagraph shall also apply to
situations of deprivation of liberty
other than detention. The measures
taken shall be proportionate and
appropriate to such situations of
deprivation of liberty.

Points (b), (c¢), and (d) of the
first subparagraph shall apply
to situations of deprivation of
liberty other than detention only
to the extent that is appropriate
and proportionate in the light of
the nature and duration of such
situations.

Member States shall endeavour
to ensure that children who are
deprived of liberty can meet
with the holder of parental
responsibility as soon  as
possible, where such a meeting
1s compatible with investigative
and operational requirements.
This paragraph shall be without
prejudice to the nomination or
designation of another appropriate
adult pursuant to Article 5 or 15.

Article 13
Timely and diligent
treatment of cases

Member States shall take all
appropriate measures to ensure
that criminal proceedings
involving children are treated as



Ceza Muhakemesinde Siipheli ve Sanik Cocuklara iliskin Usuli Teminatlar

gereken biitiin 6nlemleri alir.

Uye Devletler, cocuklara her
zaman onurlarin1 koruyacak ve
yaglar1, erigkinlikleri ve idrak
etme seviyelerine uygun olacak
ve sahip olabilecekleri iletisim
zorluklar1 dahil her tiirli 6zel
ithtiyaglar1 ~ dikkate  alinacak
sekilde davranilmasini saglamak
icin uygun tedbirleri alir.

Madde 14
Mahremiyetin korunmasi hakki

Uye Devletler, ceza muhakemesi
stiresince ¢ocuklarin mahremiyeti-
nin korunmasini saglar.

Bu amagla, Uye Devletler ya
cocuklarin yer aldigi mahkeme
oturumlarinin  genellikle halkin
yoklugunda gerceklestirilmesini
saglar ya da mahkemelerin veya
hakimlerin bu tiir oturumlari
halkin yoklugunda yapmaya karar
vermesine imkan tanir.

Uye Devletler 9’uncu maddede
bahsedilen kayitlarin  kamuya
yayillmamasi i¢in uygun tedbirleri
alir.

Uye Devletler, ifade ve bilgi
edinme Ozgiirliigiine ve Ozgiir ve
cogulcu medyaya saygi gostererek
bu maddede belirtilen hedeflere
ulagmak i¢cin medyay1 i¢ diizenleyici
tedbirler almaya tesvik eder.

Madde 15
Cocugun muhakeme siiresince
ebeveynlik sorumlulugunu

tasiyan Kkisi tarafindan refakat
edilme hakki

Uye Devletler, ¢ocuklarin yer
aldiklar1 mahkeme oturumlarinda

2.

1.

a matter of urgency and with due
diligence.

Member  States shall take
appropriate measures to ensure
that children are always treated
in a manner which protects their
dignity and which is appropriate
to their age, maturity and level of
understanding, and which takes
into account any special needs,
including any communication
difficulties, that they may have.

Article 14
Right to protection of privacy

Member States shall ensure that
the privacy of children during
criminal proceedings is protected.

To that end, Member States shall
either provide that court hearings
involving children are usually
held in the absence of the public,
or allow courts or judges to
decide to hold such hearings in
the absence of the public.

Member  States shall take
appropriate measures to ensure
that the records referred to

in Article 9 are not publicly
disseminated.

Member States shall, while
respecting freedom of expression
and information, and freedom and
pluralism of the media, encourage
the media to take self-regulatory
measures in order to achieve the
objectives set out in this Article.

Article 15
Right of the child to be
accompanied by the holder of
parental responsibility during
the proceedings

Member States shall ensure that
children have the right to be
213
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(a)

(b)

(c)

214

ebeveynlik sorumlulugunu
tastyan kisi tarafindan refakat
edilme hakkina sahip olmalarin
saglar.

Mahkeme oturumlarinda
cocuga refakat eden ebeveynlik
sorumlulugunu tasiyan kisinin
bulunmasinin:

Cocugun {istiin yararina aykiri
olmasi;

Makul caba gosterilmesineragmen
ebeveynlik sorumlulugunu tagiyan
hi¢ kimseye ulasilamamasi ya da
kisinin kimliginin bilinmemesi
nedeniyle miimkiin olmamasi;
veya

Tarafsiz ve gercekei kosullar
temelinde ceza muhakemesine
esashi bir sekilde zarar vermesi
durumunda, c¢ocugun  sectigi
ve uygunlugu yetkili makam
tarafindan onaylanan diger bir
yetiskin ~ tarafindan  ¢ocugun
refakat edilme hakki bulunur.

Cocuk uygun diger bir yetiskini
segmemisse veya cocugun sectigi
yetigkin yetkili makam tarafindan
kabul edilmemisse, yetkili
makam c¢ocugun {istiin yararim
dikkate alarak bagka birini ¢ocuga
refakat etmek iizere belirler. Bu
kisi cocuklarin korunmasi veya
refahindan sorumlu bir makamin
veya kurulusun temsilcisi de olabilir.

Ikinci paragrafin (a), (b) veya
(c) bentlerinin uygulanmasina

yol acan durumlar ortadan
kalktiginda, cocuk geriye
kalan mahkeme oturumlarinda
ebeveynlik sorumlulugunu

(a)

(b)

accompanied by the holder of
parental responsibility  during
court hearings in which they are
involved.

A child shall have the right to
be accompanied by another
appropriate  adult who s
nominated by the child and
accepted as such by the competent
authority where the presence of the
holder of parental responsibility
accompanying the child during
court hearings:

would be contrary to the child’s
best interests;

is not possible because, after
reasonable efforts have been
made, no holder of parental
responsibility can be reached or
his or her identity is unknown; or

would, on the basis of objective
and factual circumstances,
substantially  jeopardise  the
criminal proceedings.

Where the child has not nominated

another appropriate adult, or
where the adult that has been
nominated by the child 1 S

not acceptable to the competent
authority, the competent authority
shall, taking into account the
child’s best interests, designate
another person to accompany the
child. That person may also be the
representative of an authority or
of another institution responsible
for the protection or welfare of
children.

Where the circumstances which
led to an application of point (a),
(b) or (c) of paragraph 2 cease to
exist, the child shall have the right
to be accompanied by the holder
of parental responsibility during
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b)

tastyan kisi tarafindan refakat
edilme hakkina sahiptir.

Birinci  paragrafta  Ongoriilen
hakka ilaveten, yetkili makamin:

Kisinin ¢ocuga refakat etmesinin
¢ocugun istiin yararia oldugunu;

Kisinin varliginin
muhakemesine
getirmeyecegini
durumlarda, Uye  Devletler,
cocugun yer aldigi mahkeme
oturumlar1 disinda muhakemenin
diger asamalar1 siiresince ikinci
paragraftabelirtildigi gibi cocugun
ebeveynlik sorumlulugunu
tastyan kisi veya baska uygun bir
yetiskin tarafindan refakat edilme
hakkina sahip olmasini saglar.

ceza
halel
diistindiigii

Madde 16
Cocuklarin durusmada bizzat
hazir bulunma ve durusmaya

katilma hakki
Uye Devletler, cocuklarin
durugsmalarinda  bizzat  hazir

bulunma hakkina sahip olmalarinm
saglar ve onlara durugsmalara
etkin bir sekilde katilmalari icin
dinlenilme ve gorislerini ifade
etme firsatr tanimak dahil olmak
tizere gerekli tiim tedbirleri alir.

Uye Devletler, 2016/343/
EU sayili Direktif uyarinca
ve Direktif’te belirtilen sartlar
altinda, durusmalarinda  hazir
bulunmayan ¢ocuklarin yeni bir
durugma hakkina veya diger bir
hukuki basvuru yolu hakkina sahip
olmalarini saglar.

Madde 17
Avrupa tutuklama
miizekkeresi siireci

Uye Devletler, 4’iincii, 5’inci, 6’nc1
ve 8’inci maddelerde, 10°dan 15°¢

(a)

(b)

any remaining court hearings.

In addition to the right provided
for under paragraph 1, Member
States shall ensure that children
have the right to be accompanied
by the holder of parental
responsibility, or by another
appropriate adult as referred to
in paragraph 2, during stages of
the proceedings other than court
hearings at which the child is
present where the competent
authority considers that:

it is in the child’s best interests to
be accompanied by that person;
and

the presence of that person
will not prejudice the criminal
proceedings.

Article 16
Right of children to appear in
person at, and participate in,
their trial

Member States shall ensure that
children have the right to be
present at their trial and shall take
all necessary measures to enable
them to participate effectively in
the trial, including by giving them
the opportunity to be heard and to
express their views.

Member States shall ensure that
children who were not present at
their trial have the right to a new
trial or to another legal remedy,
in accordance with, and under the
conditions set out in, Directive
(EU) 2016/343.

Article 17
European arrest warrant
proceedings

Member States shall ensure that
the rights referred to in Articles
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kadar olan maddelerde ve 18’inci
maddede belirtilen haklarmn, gerekli
degisikliklerin yapilmasi kosuluyla,
talep edilen ¢ocuklarin Avrupa
tutuklama  miizekkeresi  siireci
geregince uygulayan Uye Devlette
yakalanmalar1 tizerine bu ¢ocuklar
hakkinda uygulanmasini saglar.

Madde 18
Adli yardim hakki

Uye Devletler, adli yardima
iliskin ulusal hukukun, 6’nc1
madde uyarinca avukat destegi
alma hakkimin etkin kullanimini
giivence altina almasini saglar.

Madde 19
Basvuru yollar

Uye Devletler, ceza
muhakemesinde siipheli veya
sanik olan ¢ocuklarin ve talep
edilen kisiler olan ¢ocuklarin, bu
Direktif’te yer alan haklariin
ihlali s6z konusu oldugunda,
ulusal hukuk kapsaminda etkili bir
basvuru yoluna sahip olmalarim
saglar.

Madde 20

Egitim
Uye Devletler, ¢ocuklarin yer
aldig1 davalarla ilgilenen kolluk
makamlarinin ve tutukevlerinin
gorevlilerinin  ¢ocuklarla olan
iletisimlerine uygun diizeyde,
cocuk haklari, uygun sorgulama
teknikleri, ¢ocuk psikolojisi ve
cocuklara yonelik iletisim dili ile
ilgili 6zel egitim almalarini saglar.

Uye Devletlerdeki yargi
bagimsizligina ve yargl
teskilatlarindaki farkliliklara halel
getirmeksizin ve hakimlerin ve
savcilarin  egitiminden sorumlu
kisilerinrollerine saygi gostererek,
Uye Devletler cocuklarin yer
aldigt  ceza  muhakemesiyle

1.

4, 5, 6 and 8, Articles 10 to 15
and Article 18 apply mutatis
mutandis, in respect of children
who are requested persons, upon
their arrest pursuant to European
arrest warrant proceedings in the
executing Member State.

Article 18
Right to legal aid

Member States shall ensure that
national law in relation to legal
aild guarantees the effective
exercise of the right to be assisted
by a lawyer pursuant to Article 6.

Article 19
Remedies

Member States shall ensure
that children who are suspects
or accused persons in criminal
proceedings and children who
are requested persons have an
effective remedy under national
law in the event of a breach of
their rights under this Directive.

Article 20

Training
Member States shall ensure that staff
oflaw enforcement authorities and of
detention facilities who handle cases
involving children, receive specific
training to a level appropriate to their
contact with children with regard
to children’s rights, appropriate
questioning  techniques,  child
psychology, and communication in
a language adapted to the child.

Without prejudice to judicial
independence and differences in
the organisation of the judiciary
across the Member States, and
with due respect for the role of
those responsible for the training
of judges and prosecutors,
Member  States shall take



Ceza Muhakemesinde Siipheli ve Sanik Cocuklara iliskin Usuli Teminatlar

ilgilenen hakimlerin ve savcilarin
o alanda o0zel yetkinlige, ozel
egitime etkin erisime veya her
ikisine sahip olmas1 i¢in uygun
tedbirleri alir.

Hukukcularin bagimsizligina
ve  avukatlarin  egitiminden
sorumlu  olanlarin  rollerine
saygl gostererek, Uye Devletler
cocuklarin  yer aldigi ceza
muhakemesiyle ilgilenen
avukatlara  ikinci  paragrafta
belirtilen 6zel egitimin verilmesini
tesvik etmek i¢in uygun tedbirleri
alir.

Uye  Devletler, cocuklara
destek veren ve onaricit adalet
hizmetleri saglayan kuruluslarin,
cocuklarla olan iletisimlerine
uygun diizeyde yeterli egitim
almalarin1 ve bu tiir hizmetlerin
tarafsiz, saygin ve profesyonel
bir sekilde verilmesini saglamak
amactyla mesleki standartlari
gozlemlemelerine imkan taniyan
girisimleri, kamu  hizmetleri
veya g¢ocuk destek kuruluslarina
finansman saglama yoluyla tesvik
eder.

Madde 21
Veri toplama

Uye Devletler, 11 Haziran 2021
tarihine kadar ve bu tarihten
sonraki her ii¢c yilda bir, bu
Direktif’te belirtilen haklarin nasil
uygulandigimi  gdsteren mevcut

verileri Komisyon’a gonderir.

Madde 22
Masraflar

Uye Devletler, muhakemenin
sonuclarina bakilmaksizin, 7’nci
maddenin, 8’inci  maddenin
uygulanmasindan dogan
masraflarin ~ saghk  sigortasi

appropriate measures to ensure
that judges and prosecutors who
deal with criminal proceedings
involving children have specific
competence in that field, effective
access to specific training, or
both.

With due respect for the
independence of the legal
profession and for the role of those
responsible for the training of
lawyers, Member States shall take
appropriate measures to promote
the provision of specific training
as referred to in paragraph 2 to
lawyers who deal with criminal
proceedings involving children.

Through their public services
or by funding child support
organisations, Member States
shall encourage initiatives
enabling those providing children
with support and restorative
justice services toreceive adequate
training to a level appropriate to
their contact with children and
observe professional standards to
ensure such services are provided
in an impartial, respectful and
professional manner.

Article 21
Data collection

Member States shall by 11 June
2021 and every three years
thereafter, send to the Commission
available data showing how the
rights set out in this Directive

have been implemented.

Article 22
Costs

Member States shall meet the costs
resulting from the application of
Articles 7, 8 and 9 irrespective of
the outcome of the proceedings,
unless, as regards the costs
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tarafindan karsilanmamasi
halinde 8’inci maddenin ve 9’uncu
maddenin uygulanmasindan
dogan masraflar karsilar.

Madde 23
Geriye gotiirmeme

Bu Direktif’teki hi¢bir hiikiim,
Sart, ECHR veya BM Cocuk
Haklar1 Sozlesmesi basta olmak
tizere diger ilgili uluslararasi
hukuk hiikiimleri ya da bir Uye
Devletin daha iist diizey koruma
saglayan hukuku kapsaminda
saglanan  haklar1 ve  usuli
teminatlar1 kisitladigit veya bu
haklara ve usuli teminatlara istisna
getirdigi seklinde yorumlanmaz.

Madde 24
Aktarma

Uye Devletler bu Direktif’e uyum
saglamak icin gerekli kanunlari,
tiziikleri ve idari hikiimleri
11 Haziran 2019 tarihine kadar

ylrtirlige koyar.

Uye Devletler bu tedbirleri
kabul ettiginde, tedbirlerde bu
Direktif’e bir atif yapilir veya
bu tedbirlerin resmi olarak
yayinlanmalari durumunda,
boyle bir atfa yer verilir. Bu atfin
yapilma yontemleri Uye Devletler
tarafindan belirlenir.

Uye Devletler bu Direktif
kapsaminda kabul ettikleri ulusal
hukuk tedbirlerine iliskin metni
Komisyona iletir.

resulting from the application of
Article 8, they are covered by
medical insurance.

Article 23
Non-regression

Nothing in this Directive shall
be construed as limiting or
derogating from any of the rights
and procedural safeguards that
are ensured under the Charter,
the ECHR, or other relevant
provisions of international law,
in particular the UN Convention
on the Rights of the Child, or
the law of any Member State
which provides a higher level of
protection.

Article 24
Transposition

Member States shall bring into
force the laws, regulations
and administrative provisions
necessary to comply with this
Directive by 11 June 2019. They
shall immediately inform the
Commission thereof.

When Member States adopt those
measures, they shall contain a
reference to this Directive or
shall be accompanied by such a
reference on the occasion of their
official publication. The methods
of making such a reference shall be
laid down by the Member States.

Member States shall communicate
to the Commission the text of the
measures of national law which
they adopt in the field covered by
this Directive.
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Madde 25
Rapor

Komisyon, 11 Haziran 2022’ye
kadar, Avrupa Parlamentosuna
ve Konseye, 6’nct maddenin
uygulanmasina iliskin bir
degerlendirmeyi igerecek sekilde,
Direktif’e  uyum  saglamak
icin Uye Devletlerin gerekli
tedbirleri ne Ol¢lide aldiklarim
degerlendiren bir raporu,
gerektiginde mevzuat tekliflerini
eklemek suretiyle sunar.

Madde 26
Yiiriirlige girme

Bu Direktif, Avrupa Birligi Resmi
Gazetesi’nde yayinlanmasini
takip eden yirminci giin yiirtrliige
girer.

Madde 27
Muhataplar

Bu Direktif, Antlagmalar uyarinca
Uye Devletleri muhatap alir.

11 Mayis 2016 tarihinde
Strazburg’da imzalanmustir.

Article 25
Report

The Commission shall, by 11
June 2022, submit a report to
the European Parliament and
to the Council assessing the
extent to which the Member
States have taken the necessary
measures to comply with this
Directive, including an evaluation
of the application of Article 6,
accompanied, if necessary, by
legislative proposals.

Article 26
Entry into force

This Directive shall enter into
force on the twentieth day
following that of its publication
in the Official Journal of the
European Union.

Article 27
Addressees

This Directive i1s addressed to
the Member States in accordance
with the Treaties.

Done at Strasbourg, 11 May 2016.

Avrupa Konseyi adina Baskan Avrupa Parlamentosu adina Baskan
For the Council The President  For the European Parliament The President

J.A. HENNIS-PLASSCHAERT M. SCHULZ
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Ceza Muhakemesinde Suphelilere ve Saniklara ve Avrupa Tutuklama Muzekkeresi
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VIII. CEZA MUHAKEMESINDE SUPHELILER iLE SANIKLARA VE
AVRUPA TUTUKLAMA MUZEKKERESI ISLEMLERINDE TALEP
EDILEN KISILERE YONELIK ADLi YARDIM

Genel Olarak

AB’de tiim Uye Devletler ceza muhakemesinde siiphelilere ve saniklara adli
yardim saglamakla birlikte, Uye Devletlerin mevzuatlarinda ve uygulamalarinda
bliytik farkliliklar bulunmaktadir. Bu farkliliklar, adil yargilanma hakkinin etkin
sekilde korunmasina engel olmaktadir. Baz1 Uye Devletlerde adli yardim hakkinin
sinirh sekilde uygulanmasi, cezai konularda adli isbirligini zayiflatma tehlikesini de
beraberinde getirmektedir.

AIHS’nin 6’nc1 maddesinin iigiincii paragrafinin (c) bendi uyarinca, adaletin
tecellisinin gerektirdigi durumda, avukat desteginin bedelini 6demek i¢in yeterli
kaynaga sahip olmayan siiphelilerin ve saniklarin adli yardim hakkina sahip olmasi
gerekir. Adli yardim hakki avukata erisim hakkini da bize hatirlatmaktadir.

Adli yardimin, ceza muhakemesinin ilk asamalar1 kadar Avrupa Tutuklama
Miizekkeresi siirecinde temin edilmesi de Onemlidir. Bu alanda ortak asgari
standartlar olusturulurken adli yardim saglanmasi i¢in gerekli olan kosullar ile adli
yardimin kalitesinin de dikkate alinmas1 gerekmektedir.

Yilda yaklasik 10 milyon' ceza muhakemesinin baslatildigi AB’de, adli yardim
alaninda ortak asgari standartlarin olusturulmasi i¢in Ceza Muhakemesinde
Stiphelilere ve Saniklara ve Avrupa Tutuklama Miizekkeresi Siirecinde Talep Edilen
Kisilere Yonelik Adli Yardima Iliskin 26 Ekim 2016 tarihli ve 2016/1919/EU sayili
Avrupa Parlamentosu ve Konseyi Direktifi’ kabul edilmistir.

Direktif, ozgiirligiinden yoksun birakilan; Birlik hukuku veya ulusal hukuk
uyarinca bir avukat destegine ihtiyact olan; ya da asgari Olgiide bir sorusturma
veya delil toplama islemine katilmasi gereken veya katilmasina izin verilen, ceza
muhakemesinde siipheli ve sanik olan kisilere uygulanir. Bunlarin yaninda, bir
Avrupa Tutuklama Miizekkeresi uyarinca yakalanan kisiler de teslim edilinceye
veya haklarindaki teslim etme karar1 kesinlesinceye kadar adli yardim hakkindan
faydalanir.

1 Commission Stafft Working Document Executive Summary Of The Impact Assessment
Accompanying the document Directive of the European Parliament and of the Council on provisional
legal aid for suspects or accused persons deprived of liberty and legal aid in European arrest warrant
proceedings. Brussels, 27.11.2013, SWD(2013) 477 final. http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:52013SC0476 (Erisim tarihi: Aralik 2016).

20JL297,4.11.2016, s. 1-8.
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Uye Devletler, gecikmeksizin ve en geg ilgili kisi, polis, baska bir kolluk makami
veya bir adli makam tarafindan sorgulanmadan 6nce ya da bu Direktif’te bahsedilen
belirli sorusturma veya delil toplama islemleri yapilmadan once adli yardim
saglamalidir.

Direktif kapsaminda adli yardim hakki, avukat tarafindan saglanan hukuki
yardimin finanse edilmesi anlamina gelmektedir.

Bir kisiye adli yardim saglamp saglanmayacagina, Uye Devletler nezdinde
yapilan degerlendirmeler sonucunda karar verilir. Bu karar verilirken, kisinin geliri
ve ailevi durumu yaninda, iilkedeki hukuki yardimin maliyeti ve yasam standartlar
dikkate alinir.

Adli yardim taleplerine iligskin kararlarin gecikmeksizin verilmesi ve verilen
karardan talep eden kisinin bilgilendirilmesi gerekmektedir.

Uye Devletler, adli yardim hizmeti veren avukatlara yeterli egitimin saglanmasini
tesvik etmek i¢in uygun tedbirleri almali ve adli yardim konusunda karar verme
asamasina dahil olan personele yeterli egitim saglanmasini tesvik etmelidir.

Uye Devletler, Direktif kapsaminda saglanan haklarmin ihlali halinde,
stiphelilerin, saniklarin ve Avrupa Tutuklama Miizekkeresi kapsaminda talep edilen
kisilerin ulusal hukuk uyarinca etkili bir bagvuru yoluna sahip olmasini saglamalidir.

Son olarak, Direktif’e uyum saglamak i¢in i¢ hukuklarinda gerekli olabilecek
kanuni diizenlemelerin, ikincil mevzuatin ve idari hiikiimlerin Uye Devletler
tarafindan 11 Haziran 2019 tarihine kadar yiriirlii§e konulmasi 6ngorillmiistiir.
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AVRUPA PARLAMENTOSU VE
KONSEYININ

26 Ekim 2016 Tarihli ve 2016/1919/
EU Sayih

Ceza Muhakemesinde Siiphelilere

ve Saniklara ve Avrupa Tutuklama
Miizekkeresi Siirecinde Talep Edilen
Kisilere Yonelik Adli Yardima iliskin
Direktifi

AVRUPA  PARLAMENTOSU  VE
AVRUPA BIRLIGI KONSEYI,

Avrupa Birligi'nin Isleyisi Hakkinda
Antlasma’y1 ve 6zellikle bu Antlasma’nin
82’nci maddesinin ikinci paragrafinin (b)
bendini gbz oniinde tutarak,

Avrupa Komisyonunun oOnerisini goz
Ontinde tutarak,

Yasama  tasarrufu taslagi, ulusal

parlamentolara iletildikten sonra,

Avrupa Ekonomik ve Sosyal Komitesinin
gOriisiinii g6z oniinde tutarak!,

Bolgeler Komitesine danistiktan sonra,

Olagan yasama usulii uyarinca hareket
ederek?,

Asagidaki  gerekgelerle  ISBU
DIREKTIFI KABUL ETMISTIR:
(1) Bu Direktif’in amaci, ceza

muhakemesinde siiphelilere ve
saniklara ve 2002/584/JHA Sayili
Konsey Cergeve Karari® uyarinca

1 O] C 226, 16.7.2014, s. 63.

2 Avrupa Parlamentosunun 4 Ekim 2016 Tarihli
Pozisyon Belgesi (Resmi Gazetede heniiz
yayimlanmamis) ve 13 Ekim 2016 Tarihli Konsey
Karar1.

3 Uye Devletler arasinda Avrupa tutuklama
miizekkeresi ve teslim usullerine iliskin 13
Haziran 2002 Tarihli ve 2002/584/JHA Sayili
Konsey Cerceve Karar1 (OJ L 190, 18.7.2002, s. 1).
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DIRECTIVE (EU) 2016/1919 OF
THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL

of 26 October 2016

on legal aid for suspects and accused
persons in criminal proceedings and
for requested persons in European
arrest warrant proceedings

THE EUROPEAN PARLIAMENT
AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty on the
Functioning of the European Union, and
in particular point (b) of Article 82(2)
thereof,

Having regard to the proposal from the
European Commission,

After transmission of the draft legislative
act to the national parliaments,

Having regard to the opinion of
the European Economic and Social
Committee',

After consulting the Committee of the
Regions,

Acting in accordance with the ordinary
legislative procedure?,

Whereas:

(1) The purpose of this Directive
is to ensure the effectiveness of
the right of access to a lawyer
as provided for under Directive
2013/48/EU of the European
Parliament and of the Council® by

1 0J C 226, 16.7.2014, p. 63.

2 Position of the European Parliament of 4 October
2016 (not yet published in the Official Journal) and
Council decision of 13 October 2016.

3 Council Framework Decision 2002/584/JHA of
13 June 2002 on the European arrest warrant and
the surrender procedures between Member States
(OJL 190, 18.7.2002, p. 1).
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Avrupa tutuklama miizekkeresi
sirecine konu, talep edilen
kisilere (talep edilen kisiler)
Uye Devletler tarafindan finanse
edilen bir avukatin destegini
saglayarak 2013/48/EU Sayili
Avrupa Parlamentosu ve Konseyi
Direktifi’nde? diizenlenen avukata
erisim hakkinin etkinligini temin
etmektir.

(2) Bu Direktif, stiphelilerin,
saniklarin ve talep edilen kisilerin
adli yardim hakkina yonelik ortak
asgari kurallar olusturarak, Uye
Devletlerin  birbirlerinin  ceza
adalet sistemine duydugu giliveni
giiclendirmeyi ve bdylece cezai
konulardaki kararlarin karsilikl

taninmasinin gelistirilmesini
amagclar.
(3) Avrupa Birligi Temel Haklar

Sart1’nin (Sart) 47°nci maddesinin
{iciincii paragrafi, Avrupa Insan
Haklar1 ve Temel Ozgiirliiklerin
Korunmasinalliskin S6zlesme nin
(AIHS) 6’nc1 maddesinin
liclincli  paragrafinin (c) bendi
ve Medeni ve Siyasi Haklara
[liskin Uluslararas1 Sézlesme nin
(MSHUS) 14’tincii maddesinin
iclinci paragrafinin (d) bendi,
bu hiikiimlerde belirtilen kosullar
uyarinca, ceza muhakemesinde
adli yardim hakkini koruma
altina alir. Sart, Antlagmalar
ile aynit hukuki degere sahiptir
ve Uye Devletler AIHS’ye ve

4 Ceza Muhakemesinde ve Avrupa Tutuklama
Miizekkeresi Siirecinde Avukata Erisim Hakk:
ve Ozgiirligiinden Yoksun Birakildigina Dair
Uglincii Kisiyi Bilgilendirme ve Ozgiirliigiinden
Yoksun Birakildiginda Ugiincii  Kisilerle ve
Konsolosluk ~ Yetkilileri ile Iletisim Kurma
Hakkina Iligkin 22 Ekim 2013 Tarihli ve 2013/48/
EU Sayili Avrupa Parlamentosu ve Konseyi
Direktifi (O] L 294, 6.11.2013, s. 1).

making available the assistance of
a lawyer funded by the Member
States for suspects and accused
persons in criminal proceedings and
for requested persons who are the
subject of European arrest warrant
proceedings pursuant to Council
Framework Decision 2002/584/
JHA* (requested persons).

(2) By establishing common
minimum rules concerning the
right to legal aid for suspects,
accused persons and requested
persons, this Directive aims to
strengthen the trust of Member
States in each other’s criminal
justice systems and thus to
improve mutual recognition of
decisions in criminal matters.

(3)  The third paragraph of Article 47
of the Charter of Fundamental
Rights of the European Union
(the Charter), Article 6(3)(c) of
the European Convention for
the Protection of Human Rights
and Fundamental Freedoms
(ECHR) and Article 14(3)(d)
of the International Covenant
on Civil and Political Rights
(ICCPR) enshrine the right to
legal aid in criminal proceedings
in accordance with the conditions
laid down in those provisions.
The Charter has the same legal
value as the Treaties, and the
Member States are parties to the
ECHR and the ICCPR. However,

4 Directive 2013/48/EU of the European
Parliament and of the Council of 22 October
2013 on the right of access to a lawyer in
criminal proceedings and in European arrest
warrant proceedings, and on the right to have a
third party informed upon deprivation of liberty
and to communicate with third persons and with
consular authorities while deprived of liberty (OJ
L 294,6.11.2013, p. 1).
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“

©)

MSHUS’ye  taraftir.  Ancak,
edinilen tecriibeler bu durumun
tek basma diger Uye Devletlerin
ceza adalet sistemlerine yeterince
giiven duyulmasini saglamadigini
gOstermistir.

30 Kasim 2009 tarihinde Konsey,
ceza muhakemesinde siiphelilerin
veya saniklarin usule iliskin
haklarmi giiclendirmeye yonelik
Yol Haritasi® hakkinda bir Ilke
Karari (Yol Haritas1) kabul etmistir.
Yol Haritasi, kademeli yaklasimla,
yazili ve sozli c¢eviri hakkina
(tedbir A), haklara ve suglamalara
ilisgkin  bilgi edinme hakkina
(tedbir B), hukuki danismanlik ve
adli yardim hakkna (tedbir C),
akraba, isveren ve konsolosluk
makamlariyla iletisim  hakkina
(tedbir D) ve dezavantajl
stiphelilere veya saniklara yonelik
0zel teminatlara (tedbir E) iliskin
tedbirlerin kabul edilmesi yoniinde
cagrida bulunmaktadir.

11 Aralblk 2009 tarihinde
Avrupa Konseyi, Yol Haritasi’ni
memnuniyetle  karsilamis  ve
onu “Stockholm Programi -
Vatandaglara hizmet eden ve
onlar1 koruyan acik ve giivenli
Avrupa®’nin bir pargast yapmistir
(2.4’lincti bent). Bu alanda daha
iyl bir is birligini tesvik etmek
icin Avrupa Konseyi, Komisyonu
stiphelilerin ve saniklarin asgari
usuli haklarinin diger unsurlarini
incelemeye ve ornegin masumiyet
karinesi gibi diger konularin ele
alinmasimin gerekip gerekmedigini
degerlendirmeye davet ederek Yol
Haritasi’nin  smurlayict  olmama

50J C295,4.12.2009, s. 1.
6 O] C115,4.5.2010, s. 1.
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4)

(5)

experience has shown that this
in itself does not always provide
a sufficient degree of trust in the
criminal justice systems of other
Member States.

On 30 November 2009, the
Council adopted a Resolution on
a Roadmap for strengthening the
procedural rights of suspected
or accused persons in criminal
proceedings® (‘the Roadmap’).
Taking a step-by-step approach,
the Roadmap calls for the
adoption of measures regarding
the right to translation and
interpretation (measure A), the
right to information on rights and
information about the charges
(measure B), the right to legal
advice and legal aid (measure
C), the right to communicate
with relatives, employers and
consular authorities (measure
D), and special safeguards for
suspects or accused persons who
are vulnerable (measure E).

On 11 December 2009, the
European Council welcomed the
Roadmap and made it part of the
Stockholm programme — ‘An
open and secure Europe serving
and protecting citizens’® (point
2.4). The European Council
underlined the non-exhaustive
character of the Roadmap by
inviting the Commission to
examine further elements of
minimum procedural rights for
suspects and accused persons, and
to assess whether other issues,
for instance the presumption of
innocence, need to be addressed,
in order to promote better

50J C295,4.12.2009, p. 1.

6 O] C115,4.5.2010, p. 1.
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niteliginin altin1 ¢izmistir.

(6) Avrupa Parlamentosu ve
Konseyi’nin 2010/64/EU™
2012/13/EUS, 2013/48/EU,

2016/343/EU° ve  2016/800/
EU' sayili Direktifleri olmak
tizere Yol Haritas1 uyarinca, ceza
muhakemesinde usuli haklara
iliskin bugiine kadar bes tedbir
kabul edilmistir.

(7)  Bu Direktif, Yol Haritas’’nin C
tedbirinin adli yardima iliskin
ikinci kismu ile ilgilidir.

(8) Adh yardim stiphelilerin,
saniklarin ve talep edilen kisilerin
savunma giderlerini kapsamalidir.
Uye Devletlerin yetkili
makamlar1 adli yardim saglarken
stiphelilerin, saniklarin veya talep
edilen kisilerin, mali kaynaklari
Olctistinde, bu giderlerin bir
kismini kendilerinin karsilamasini
sart kosabilmelidir.

(9) 2016/800/EU sayili Direktif’in
6’nc1 maddesine halel
getirmeksizin, 2013/48/EU sayil
Direktif’in ~ 9’uncu  maddesi
uyarinca  siliphelilerin ~ veya

7 Ceza Muhakemesinde Yazili ve Sozlii Ceviri
Hakkina iligkin 20 Ekim 2010 Tarihli ve 2010/64/
EU Sayih Avrupa Parlamentosu ve Konseyi
Direktifi (OJ L 280, 26.10.2010, s. 1).

8 Ceza Muhakemesinde Bilgi Edinme Hakkina
Tliskin 22 May1s 2012 tarihli ve 2012/13/EU sayili
Avrupa Parlamentosu ve Konseyi Direktifi (O] L
142,1.6.2012,s. 1).

9 Masumiyet Karinesinin Belirli Yonlerini ve
Ceza Muhakemesinde Bulunma Hakkinin
Giiclendirilmesine iliskin 9 Mart 2016 Tarihli
ve 2016/343/EU Sayili Avrupa Parlamentosu ve
Konseyi Direktifi (OJ L 65, 11.3.2016, s. 1).

10 Ceza Muhakemesinde Sitipheli veya Sanik
Olan Cocuklarin Usuli Teminatlarina iliskin 11
Mayis 2016 tarihli ve 2016/800/EU sayil1 Avrupa
Parlamentosu ve Konseyi Direktifi (O] L 132,
21.5.2016, s. 1).

cooperation in that area.

(6) Five measures on procedural
rights in criminal proceedings
have been adopted pursuant to
the Roadmap to date, namely
Directives 2010/64/EU7,
2012/13/EU®, 2013/48/EU, (EU)
2016/343° and (EU) 2016/800'
of the European Parliament and
of the Council.

(7)  This Directive relates to the
second part of measure C of the
Roadmap, regarding legal aid.

(8) Legal aid should cover the
costs of the defence of suspects,
accused persons and requested
persons. When granting legal aid,
the competent authorities of the
Member States should be able
to require that suspects, accused
persons or requested persons bear
part of those costs themselves,
depending on their financial
resources.

(9) Without prejudice to Article 6
of Directive (EU) 2016/800, this
Directive should not apply where
suspects or accused persons, or

7 Directive 2010/64/EU of the European
Parliament and of the Council of 20 October 2010
on the right to interpretation and translation in
criminal proceedings (OJ L 280, 26.10.2010, p. 1).
8 Directive 2012/13/EU of the European
Parliament and of the Council of 22 May 2012 on
the right to information in criminal proceedings
(OJ L 142, 1.6.2012, p. 1).

9 Directive (EU) 2016/343 of the European
Parliament and of the Council of 9 March 2016
on the strengthening of certain aspects of the
presumption of innocence and of the right to be
present at the trial in criminal proceedings (O] L
65, 11.3.2016, p. 1).

10 Directive (EU) 2016/800 of the European
Parliament and of the Council of 11 May 2016
on procedural safeguards for children who
are suspects or accused persons in criminal
proceedings (OJ L 132, 21.5.2016, p. 1).
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(10)

228

saniklarin ya da aymi Direktif’in
10’uncu  maddesinin  {i¢linci
paragrafi uyarinca talep edilen
kisilerin avukata erisim hakkindan
feragat etmesi ve bu feragati
geri  ¢ekmemesi  durumunda
veya Uye Devletlerin 2013/48/

EU sayili Direktif’in = 3’iincii
maddesinin  besinci  paragrafi
veya 6’nct maddesi uyarinca

gecici derogasyonlar uygulamasi
durumunda, bu Direktif bu
tir bir derogasyon siiresince
uygulanmamalidir.

Tanik gibi, baslangicta siipheli
veya sanik olmayan bir kisi,
stipheli veya sanik haline gelirse,
Birlik hukuku ve ATHS uyarinca,
Avrupa Birligi Adalet Divani
(Adalet Divani) ve Avrupa Insan
Haklar1 Mahkemesi (AIHM)
tarafindan yorumlandigi sekliyle
kendi aleyhinde taniklik etmeme
hakkina ve sessiz kalma hakkina
sahip olmalidir. Bdylece bu
Direktif, ceza  muhakemesi
baglaminda bu kisinin polis ya da
diger bir kolluk makamai tarafindan
sorgulandig1 sirada stlipheli veya
sanik haline geldigi, uygulamaya
iliskin durumlardan agik¢a soz
eder. Boyle bir sorgu sirasinda
stipheli veya sanik olmayan bir
kisi, siipheli veya sanik haline
geldiginde, sorgu derhal askiya
almmalidir. Ancak ilgili kisinin
stipheli ya da sanik olduguna dair
bilgilendirilmesi ve bu kisinin bu
Direktif’te diizenlenen haklarini
tam olarak  kullanabilmesi
durumunda  sorgunun devam
ettirilmesi miimkiin olmalidur.

(10)

requested persons, have waived
their right of access to a lawyer
in accordance with, respectively,
Article 9 or Article 10(3) of
Directive 2013/48/EU, and have
not revoked such waiver, or where
Member States have applied
the temporary derogations in
accordance with Article 3(5) or
(6) of Directive 2013/48/EU, for
the time of such derogation.

Where a person who was initially
not a suspect or an accused person,
such as a witness, becomes a
suspect or an accused person, that
person should have the right not to
incriminate him or herself and the
right to remain silent, in accordance
with Union law and the ECHR, as
interpreted by the Court of Justice
of the European Union (Court of
Justice) and by the European Court
of Human Rights (ECtHR). This
Directive therefore makes express
reference to the practical situation
where such a person becomes
a suspect or an accused person
during questioning by the police
or by another law enforcement
authority in the context of criminal
proceedings. Where, in the course
of such questioning, a person
other than a suspect or an accused
person becomes a suspect or
an accused person, questioning
should be suspended immediately.
However, it should be possible to
continue questioning where the
person concerned has been made
aware that he or she has become a
suspect or an accused person and
that person is able to fully exercise
the rights provided for in this
Directive.
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(11)

(12)

Baz1 iliye devletlerde, cezai
konularda yargi yetkisine sahip
mahkeme disinda bir makam,
nispeten hafif suclarla ilgili
Ozgiirligiinden yoksun birakma
disinda kalan yaptirimlari
uygulama yetkisine sahiptir. Bu
durum, Ornegin, biiylikk oranda
islenen ve trafik kontroliini
takiben tespit edilecek trafik
suclartyla ilgili olabilir. Bdyle
durumlarda, yetkili makamdan bu
Direktif kapsaminda biitlin haklar1
saglamasini talep etmek makul
olmaz. Uye Devlet hukuku, boyle
bir makam tarafindan hafif suglara
iligkin yaptirim uygulanmasini
ongordiigiinde ve itiraz etme
hakki ya da dava icin cezai
konularda yargi yetkisine sahip
bir mahkemeye baska bir sekilde
basvurma imkani1 bulundugunda,
bu Direktif yalnizca boyle bir
itiraz veya basvuruya bakan
mahkeme huzurundaki islemlere
uygulanmalidir.

Baz1 Uye Devletlerde belirli hafif
suclar, ozellikle de hafif trafik
suclar, genel mahiyetteki yerel
diizenlemelere iliskin hafif suclar
vekamudiizeninekarsihafifsuclar,
su¢ olarak degerlendirilir. Boyle
durumlarda, yetkili makamdan
bu Direktif kapsaminda biitiin
haklar1 saglamasmi talep etmek
makul olmaz. Bir Uye Devletin
hukukunun hafif suglara iliskin
olarak, oOzgiirliigiinden yoksun
birakmanin bir yaptirim olarak
uygulanmasina izin vermedigi
durumlarda, bu Direktif yalnizca
cezal konularda yargi yetkisine
sahip bir mahkeme huzurundaki
islemlere uygulanmalidir.

(11)

(12)

In some Member States an
authority other than a court
having jurisdiction in criminal
matters has competence for
imposing sanctions other than
deprivation of liberty in relation
to relatively minor offences. That
may be the case, for example, in
relation to traffic offences which
are committed on a large scale
and which might be established
following a traffic control. In
such situations, it would be
unreasonable to require that the
competent authorities ensure all
the rights under this Directive.
Where the law of a Member
State provides for the imposition
of a sanction regarding minor
offences by such an authority and
there is either a right of appeal or
the possibility for the case to be
otherwisereferred to a courthaving
jurisdiction in criminal matters,
this Directive should therefore
apply only to the proceedings
before that court following such
an appeal or referral.

In some Member States certain
minor offences, in particular
minor traffic offences, minor
offences in relation to general
municipal regulations and
minor public order offences,
are considered to be criminal
offences. In such situations, it
would be unreasonable to require
that the competent authorities
ensure all the rights under this
Directive. Where the law of a
Member State provides in respect
of minor offences that deprivation
of liberty cannot be imposed as
a sanction, this Directive should
therefore apply only to the
proceedings before a court having
jurisdiction in criminal matters.
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Bu Direktif’in  hafif suglara
uygulanmasi, bu  Direktif’te
belirlenen kosullara tabidir. Uye
Devletler, adli yardimin saglanip
saglanmayacagini belirlemek igin
mali durum testini, gercek durum
testini ya da her iki testi birlikte
uygulamalidirr. Bu  durumun
adil yargilanma hakkia uygun
olmasi sartiyla, belirli hafif suclar
bakimindan ger¢ek durum testinin
karsilanmadig1 varsayilabilir.

Bu Direktif’in  belirli  hafif
suclara iligskin olarak uygulanma
kapsami, bir avukattan adli
destek  almmasini  kapsayan
adil yargilanma hakkinin
gilivence altina alinmasina
yonelik Uye Devletlerin AIHS
cercevesindeki yukiimliiliiklerini
etkilememelidir.

Adil yargilanma hakkina uygun
olmast sartiyla, asagidaki
durumlar bu Direktif anlaminda
ozgiirliigiinden yoksun birakma
olarak degerlendirilmez: ulusal
hukuk uyarinca, siiphelinin veya
sam@in kimligini tespit etmek;
sorusturma baglatilmas1 gerekip
gerekmedigine karar vermek;
silah bulundurmak veya diger
benzeri gilivenlik  konularinin
tahkiki; viicut muayenesi, fiziki
inceleme, kan, alkol veya benzeri
testler, fotograf veya parmak
izi alinmasi gibi bu Direktif’te
Ozellikle bahsedilenler disindaki
sorusturma veya delil toplama
islemlerini gerceklestirmek;
siipheliyi veya sami@1 yetkili bir
makamin 6niine ¢ikarmak.

Bu Direktif asgari kurallar
diizenler. Uye Devletler,
ornegin, bu Direktif’te Ozellikle
bahsedilenler disindaki

(13)

(14)

(15)

(16)

The application of this Directive
to minor offences is subject to the
conditions set out in this Directive.
Member States should be able to
apply a means test, a merits test,
or both in order to determine
whether legal aid is to be granted.
Provided that this complies with
the right to a fair trial, the merits
test may be deemed not to have
been met in respect of certain
minor offences.

The scope of application of this
Directive in respect of certain
minor offences should not affect
the obligations of Member States
under the ECHR to ensure the right
to a fair trial, including obtaining
the assistance of a lawyer.

Provided that this complies
with the right to a fair trial,
the following situations do
not constitute a deprivation of
liberty within the meaning of this
Directive: identifying the suspect
or accused person; determining
whether an investigation should be
started; verifying the possession
of weapons or other similar safety
issues; carrying out investigative
or evidence-gathering acts other
than those specifically referred
to in this Directive, such as body
checks, physical examinations,
blood, alcohol or similar tests,
or the taking of photographs or
fingerprints; bringing the suspect
or accused person to appear
before a competent authority, in
accordance with national law.

This  Directive lays down
minimum rules. Member States
should be able to grant legal aid in
situations which are not covered
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(17)

(18)
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sorusturma veya delil toplama
islemleri ytriitiilmesi gibi  bu
Direktif’in ~ kapsaminda  yer
almayan durumlarda adli yardim
saglayabilmelidir.

AIHS’nin
uguncu

6’nct  maddesinin
paragrafinin (©)
bendi  uyarinca, hakkaniyet
Oyle  gerektiriyorsa,  avukat
desteginin bedelini 6demek igin
yeterli kaynaga sahip olmayan
siiphelilerin ve sanmiklarin adli
yardim hakkina sahip olmasi
gerekir. Bu asgari kural, Uye
Devletlerin bir mali durum testi,
bir gercek durum testi veya her
ikisini yapmasina imkan verir.
Bu testlerin uygulanmasi, Adalet
Divan1 ve AIHM nin yorumladig1
sekliyle, Sart ve ECHR tarafindan

saglanan haklar1 veya usuli
teminatlart sinirlamamali  veya
onlarin uygulanmasina engel

teskil etmemelidir.

Uye Devletler adli yardimimn
saglanmasi konusunda
uygulamaya iligkin diizenlemeler
getirmelidir. Bu  diizenlemeler,
bir siiphelinin, sanigin veya talep
edilen kisinin talebi {lizerine adli
yardim verilmesini 6ngorebilir.
Ancak  Ozellikle dezavantajh
kisilerin  ihtiyag¢lar1  dikkate
alindiginda bu tiir bir talep, adli
yardimin saglanmasi igin esasl
bir kosul olmamalidir.

Yetkili makamlar, gecikmeksizin
ve en geg ilgili kisi, polis, bagka
bir kolluk makami veya bir adli
makam tarafindan sorgulanmadan
once ya da bu Direktif’te
bahsedilen belirli  sorusturma
veya delil toplama islemleri
yapilmadan once adli yardim
saglamalidir. Yetkili makamlarin
bunu gergeklestirememesi

(17)

(18)

(19)

by this Directive, for example
when investigative or evidence-
gathering acts other than those
specifically referred to in this
Directive are carried out.

In accordance with Article 6(3)
(c) ECHR, suspects and accused
persons who lack sufficient
resources to pay for the assistance
of a lawyer are to have the right
to legal aid when the interests of
justice so require. This minimum
rule allows Member States to
apply a means test, a merits test,
or both. The application of those
tests should not limit or derogate
from the rights and procedural
safeguards that are ensured under
the Charter and the ECHR, as
interpreted by the Court of Justice
and by the ECtHR.

Member States should lay down
practical arrangements regarding
the provision of legal aid. Such
arrangements could determine
that legal aid is granted following
a request by a suspect, an accused
person or a requested person.
Given in particular the needs
of vulnerable persons, such a
request should not, however, be a
substantive condition for granting
legal aid.

The competent authorities
should grant legal aid without
undue delay and at the latest
before questioning of the person
concerned by the police, by another
law enforcement authority or by
a judicial authority, or before the
specific investigative or evidence-
gathering acts referred to in this
Directive are carried out. If the
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durumunda, bu makamlar bu
tiir bir sorgu oOncesinde ya da
bu tiir bir sorusturma veya delil
toplama islemi yapilmadan Once
en azindan acil veya gecici adli
yardim saglamalidir.

Avrupa tutuklama miizekkeresi
slirecinin ozginligi g0z
oniinde bulunduruldugunda, bu
Direktif’in yalnizca talep edilen
kisilerle  1ilgili  hiikiimlerinin
yorumunda bu 6zgiinliik dikkate
alimmali ve bu yorum, Direktif’in
diger hiikiimlerinin yorumunu
higbir sekilde etkilememelidir.

Talep edilen kisiler, uygulayan
Uye Devlette adli yardim hakkina
sahip olmalidir. Ayrica, bir ceza
kovusturmasinin yiriitiilmesi
amactyla  Avrupa  tutuklama
miizekkeresi islemine konu olan
ve 2013/48/EU sayili Direktif
uyarinca emri veren Uye Devlette
avukat tutma haklarin1 kullanan
talep edilen kisiler, Sart’in 47 nci
maddesinde Dbelirtildigi sekilde,
adalete etkin erisimi saglamak
icin adli yardimin gerekli oldugu
olciide, uygulayan Uye Devlette
yuriitiilen bu muhakemenin amaci
dogrultusunda emri veren Uye
Devlette adli yardim hakkina sahip
olmalidir. Bu durum, uygulayan
Uye Devletteki avukatm, emri

veren Uye Devlette avukat
destegi olmaksizin, bir Avrupa
tutuklama miizekkeresinin

uygulanmasina iliskin gorevlerini
etkin ve etkili bir bi¢imde yerine
getiremeyecedi durumlarda s6z
konusu olacaktir. Emri veren
Uye Devlette adli yardimmn
saglanmasina iligkin  herhangi
bir karar, bu Uye Devlette bu tiir
kararlar1 alma yetkisine sahip bir
makam tarafindan, bu Direktif’1i
uygularken bu Uye Devlet

(20)

21

competent authorities are not able
to do so, they should at least grant
emergency or provisional legal aid
before such questioning or before
such investigative or evidence-
gathering acts are carried out.

Given the specificity of European
arrest warrant proceedings, the
interpretation of the provisions
of this Directive relating only to
requested persons should take
into account this specificity and
should not in any way prejudice
the interpretation of the other
provisions of this Directive.

Requested persons should have the
right to legal aid in the executing
Member State. In addition,
requested persons who are the
subject of European arrest warrant
proceedings for the purpose of
conducting a criminal prosecution
and who exercise their right to
appoint a lawyer in the issuing
Member State in accordance
with  Directive  2013/48/EU
should have the right to legal
aid in that Member State for the
purpose of such proceedings in
the executing Member State, in
so far as legal aid is necessary
to ensure effective access to
justice, as laid down in Article
47 of the Charter. This would be
the case where the lawyer in the
executing Member State cannot
fulfil his or her tasks as regards
the execution of a European
arrest warrant effectively and
efficiently without the assistance
of a lawyer in the issuing Member
State. Any decision regarding the
granting of legal aid in the issuing
Member State should be taken
by an authority that is competent
for taking such decisions in
that Member State, on the basis
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(23)
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tarafindan  getirilen  kriterler

temelinde alinmalidir.

Talep edilen kisilerin avukata
etkin erigimini saglamak igin,

Uye Devletler talep edilen
kisiler teslim edilinceye kadar
veya onlar1 teslim etmeme

karar1 kesinlesinceye kadar adli
yardim hakkina sahip olmasini
saglamalidir.

Bu Direktif’1
Uye Devletler
AIHS’nin  Ongordiigi

uygularken,
Sart’in  ve
sekilde,

temel adli yardim hakkina
riayeti  saglamalhidir.  Boylece
Uye Devletler, Ceza Adaleti
Sistemlerinde  Adli  Yardima
Erisime Iliskin BM Prensipleri
ve Rehber Ilkelerine saygi
duymalidir.

Yetkili bir makam, zorunlu

miidafilige iligkin ulusal hukuk
hiikiimlerine halel getirmeksizin,
adli yardim saglayip
saglamayacagina gecikmeksizin
karar vermelidir. Yetkili makam,
adli  yardimin  saglanmasina
iliskin kararlar alma yetkisine
sahip bagimsiz bir makam veya
tek hakimli mahkemeler de
dahil olmak {izere bir mahkeme
olmalidir. Ancak acil durumlarda,
adli yardimin zamaninda
saglanmasinin  gerekli oldugu
Olctide, polisin ve savciligin
gecici olarak miidahale etmesi
miimkiin olmalidir.

Bir siipheliye, saniga veya
talep edilen kisiye adli yardim
saglandiginda, kisinin  yasal
olarak temsil edilmesinin
devamliligini kolaylastirmak,
bu destegin  etkinligini  ve
kalitesini ~ garantilemenin  bir
yoludur. Bu baglamda, Uye

(22)

(23)

(24)

(25)

of criteria that are established
by that Member State when
implementing this Directive.

To ensure effective access to a
lawyer by requested persons,
Member States should ensure
that requested persons have a
right to legal aid until they are
surrendered, or until the decision
not to surrender them becomes
final.

When implementing this
Directive, Member States should
ensure respect for the fundamental
right to legal aid as provided for
by the Charter and by the ECHR.
In doing so, they should respect
the United Nations Principles and
Guidelines on Access to Legal
Aid in Criminal Justice Systems.

Without prejudice to provisions
of national law concerning the
mandatory presence of a lawyer,
a competent authority should
decide, without undue delay,
whether or not to grant legal aid.
The competent authority should
be an independent authority that
1s competent to take decisions
regarding the granting of legal
aid, or a court, including a judge
sitting alone. In urgent situations
the temporary involvement of the
police and the prosecution should,
however, also be possible in so far
as this is necessary for granting
legal aid in a timely manner.

Where legal aid has been granted
to a suspect, an accused person
or a requested person, one way
of ensuring its effectiveness and
quality is to facilitate continuity
in his or her legal representation.
In that respect, Member States
should facilitate continuity of legal
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Devletler, ceza muhakemesinde
ve ilgili oldugunda, Avrupa
tutuklama miizekkeresi siirecinde
yasal olarak temsil edilmenin
devamliligini kolaylastirmalidir.

Ceza muhakemesinde ve Avrupa
tutuklama miizekkeresi siirecinde
adliyardimkonusundakararverme
asamasina dahil olan personele
yeterli egitim saglanmalidir. Yargi
bagimsizligina ve Uye Devletlerin
yargl teskilatindaki farkliliklara
halel getirmeksizin, Uye
Devletler, hakimlerin egitiminden
sorumlu olanlarin, adli yardimin
saglanmasi ile ilgili kararlar1 alan
mahkemelere ve hakimlere bu
tir bir egitimi saglamasini talep
etmelidir.

Birlik ~ hukukunun  etkinligi
ilkesi, Uye Devletlerin, Birlik
hukuku tarafindan  bireylere

sunulan bir hakkin ihlali halinde,
yeterli ve etkili bagvuru yollarin
uygulamaya koymalarini
gerektirir. Etkili bagvuru yolu, adli
yardim hakkinin zarar gordigi
veya adli yardim saglanmasinin
geciktigi ya da tamamen veya
kismen reddedildigi durumlarda
mevcut olmalidir.

Bu  Direktif’in  etkinliginin
izlenmesi ve degerlendirilmesi
amactyla, bu Direktif’te belirtilen
haklarin uygulanmasina iliskin
mevcut verilerden ilgili verilerin
toplanmasi gereklidir. Bu
veriler, mimkiin oldugunda,
ceza muhakemesinde ve ilgili
Uye Devletin emri veren veya
uygulayan Uye Devlet gibi
hareket ettigi hallerde, Avrupa
tutuklama miizekkeresi stirecinde
adli yardim taleplerinin sayisini,
adli yardimin saglandigi vakalarin

(26)

(27)

(28)

representation  throughout the
criminal proceedings, as well as
— where relevant — in European
arrest warrant proceedings.

Adequate training should be
provided to staff involved in
the decision-making on legal
ald 1in criminal proceedings
and in European arrest warrant
proceedings. Without prejudice
to the judicial independence and
differences in the organisation of
the judiciary across the Member
States, Member States should
request that those responsible
for the training of judges provide
such training to courts and judges
that take decisions regarding the
granting of legal aid.

The principle of effectiveness of
Union law requires that Member
States put in place adequate and
effective remedies in the event
of a breach of a right conferred
upon individuals by Union law.
An effective remedy should be
available where the right to legal
aid 1s undermined or the provision
of legal aid is delayed or refused
in full or in part.

In order to monitor and evaluate
the  effectiveness  of  this
Directive, there is a need for
collection of relevant data, from
available data, with regard to
the implementation of the rights
set out in this Directive. Such
data include, where possible, the
number of requests for legal aid
in criminal proceedings, as well
as in European arrest warrant
proceedings where the Member
State concerned acts as an issuing
or executing Member State, the
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sayisini ve adli yardim talebinin
reddedildigi vakalarin sayisim
icerir. Siiphelilere veya saniklara
ve talep edilen kisilere adli
yardim saglamanin maliyetine
iliskin veriler de miimkiin oldugu
Olctide toplanmalidir.

Bu Direktif, slipheliler, saniklar ve
talep edilen kisilere, yasal stati,
vatandaslik veya milliyetlerine
bakilmaksizin  uygulanmalidir.
Uye Devletler, 1rk, renk, cinsiyet,
cinsel egilim, dil, din, siyasi
veya diger konulardaki goriisler,
milliyet, etnik ya da sosyal koken,
milkiyet, engellilik veya dogum
gibi herhangi bir gerekgeye
dayali ayrimcilik yapmaksizin,
bu Direktif’te belirtilen haklara
saygl goOstermeli ve bu haklar
glivence altima almalidir. Bu
Direktif, iskence ve insanlik dis1
veya asagilayict muamelenin
yasaklanmasi,  ozgiirlik  ve
giivenlik hakki, 6zel hayat ve aile
hayatina saygi, viicut biitiinligii
hakki, c¢ocuk haklari, engelleri
olan kisilerin topluma geri
kazandirilmasi, etkili basvuru
hakki ve adil yargilanma hakki,
masumiyet karinesi ve savunma
haklar1 dahil olmak {izere Sart ve
AIHS tarafindan tanmnan temel
haklar1 ve ilkeleri savunur. Bu
Direktif bu haklar ve ilkeler
uyarinca uygulanmalidir.

Bu Direktif asgari kurallar
belirler. Uye Devletler daha
iist diizey koruma saglamak
icin bu Direktif’te belirlenen
haklar1 genisletebilmelidir.
Bu asgari  kurallar, yargi
kararlarinin karsilikli taninmasini
kolaylastirmak i¢in tasarlanmis

olup, bu iist diizey koruma yargi

(29)
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number of cases where legal aid
was granted, and the number of
cases where a request for legal aid
was refused. Data on the costs of
providing legal aid to suspects or
accused persons and to requested
persons should also be collected
in so far as possible.

This Directive should apply to
suspects, accused persons and
requested persons regardless of
their legal status, citizenship or
nationality. Member States should
respect and guarantee the rights
set out in this Directive, without
any discrimination based on any
ground such as race, colour, sex,
sexual orientation, language,
religion, political or other opinion,
nationality, ethnic or social origin,
property, disability or birth. This
Directive upholds the fundamental
rights and principles recognised
by the Charter and by the ECHR,
including the prohibition of
torture and inhuman or degrading
treatment, the right to liberty
and security, respect for private
and family life, the right to the
integrity of the person, the rights
of the child, the integration of
persons with disabilities, the right
to an effective remedy and the
right to a fair trial, the presumption
of innocence, and the rights of the
defence. This Directive should be
implemented in accordance with
those rights and principles.

This  Directive lays down
minimum rules. Member States
should be able to extend the rights
laid down in this Directive in
order to provide a higher level of
protection. Such higher level of
protection should not constitute an
obstacle to the mutual recognition
of judicial decisions that those
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kararlarinin karsilikli taninmasina
engel teskil etmemelidir. Adalet
Divan1 ve AIHM tarafindan
yorumlandign ~ iizere,  Uye
Devletler tarafindan Ongoriilen
koruma diizeyi asla Sart’in veya
AIHS’nin belirledigi standartlarin
altina diismemelidir.

Stiphelilerin, saniklarin ve talep
edilen kisilerin adli yardim
hakkina iligskin baglica ortak asgari
kurallar1 belirleyen bu Direktif’in
amaglarmin, Uye  Devletler
tarafindan yeterli Olclide yerine
getirilemedigi, ancak tedbirin
olgeginden ve etkisinden dolay1
bu amaglar Birlik diizeyinde
daha 1yi gerceklestirilebildigi
icin, Birlik, Avrupa Birligi
Antlagmasi’nin = (ABA) 5’inci
maddesinde diizenlenen yetki
ikamesi ilkesi uyarinca tedbirler
kabul edebilir Bu maddede
belirlendigi  iizere, orantililik
ilkesi uyarinca, bu Direktif bu
amaclarin gergeklestirilmesi icin
gerekli olanin 6tesine gegmez.

ABA’nin ve Avrupa Birligi’nin
Isleyisine Dair Antlasma’nin
(ABIDA) eki olan &zgiirliik,
giivenlik ve adalet alanlarinda
Birlesik Krallik ve irlanda’nmn

pozisyonuna iliskin 21
Nolu Protokol’iin  1’inci  ve
2’nci  maddeleri uyarinca ve

Protokol’iin 4’lincii maddesine
halel getirmeksizin, bu Uye
Devletler bu Direktif’in kabul
edilmesinde yer almayacaklardir
ve onunla bagli olmayacaklar
veya uygulanmasina tabi
olmayacaklardir.

ABA'nn ve ABIDA’nun eki
olan Danimarka’nin pozisyonuna
iligkin 22 Nolu Protokol’{in 1’inci
ve 2’nci maddeleri uyarinca,

(1)

(32)

(33)

minimum rules are designed to
facilitate. The level of protection
provided for by Member States
should never fall below the
standards provided by the Charter
or by the ECHR, as interpreted
by the Court of Justice and by the
ECtHR.

Since the objective of this
Directive, namely setting common
minimum rules concerning the
right to legal aid for suspects,
accused persons and requested
persons, cannot be sufficiently
achieved by the Member States but
can rather, by reason of its scale
and effects, be better achieved at
Union level, the Union may adopt
measures in accordance with
the principle of subsidiarity as
set out in Article 5 of the Treaty
on European Union (TEU). In
accordance with the principle of
proportionality, as set out in that
Article, this Directive does not go
beyond what is necessary in order
to achieve that objective.

In accordance with Articles 1
and 2 of Protocol No 21 on the
position of the United Kingdom
and Ireland in respect of the area
of freedom, security and justice,
annexed to the TEU and to the
Treaty on the Functioning of the
European Union (TFEU), and
without prejudice to Article 4
of that Protocol, those Member
States are not taking part in the
adoption of this Directive and are
not bound by it or subject to its
application.

In accordance with Articles 1 and
2 of Protocol No 22 on the position
of Denmark, annexed to the TEU
and to the TFEU, Denmark is not
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Danimarka, bu Direktif’in
kabuliinde yer almayacaktir ve
onunla bagli olmayacak veya
uygulanmasina tabi olmayacaktir.

Madde 1
Konu

1. Bu Direktif:

(a) ceza muhakemesinde siipheli ve
sanik olan ve

(b) 2002/584/JHA sayili Cerceve
Karar1 uyarinca Avrupa tutuklama
miizekkeresi siirecine tabi olan
(talep edilen kisiler), kisilerin
adli yardim hakkina iligkin ortak
asgari kurallar1 belirler.

2. Bu Direktif, 2013/48/EU ve
2016/800/EU sayili Direktifleri
tamamlar. Bu Direktif’teki higbir
hiikiim, yukaridaki Direktiflerde
ongoriilen  haklar1  smirladigt
seklinde yorumlanamaz.

Madde 2
Kapsam

1. Bu Direktif, 2013/48/EU sayili
Direktif uyarinca avukata erisim
hakkina sahip olan ve

(a)  oOzglrligiinden yoksun birakilan;

(b)  Birlik hukuku veya ulusal hukuk
uyarinca bir avukat destegine
ihtiyaci olan; ya da

(c) asgari0l¢iide asagidakiler de dahil
olmak {izere bir sorusturma veya
delil toplama islemine katilmasi
gereken veya katilmasina izin
verilen, ceza muhakemesinde
sipheli ve sanik olan Kkisilere
uygulanir:

(1)  kimlik teshisi;

taking part in the adoption of this
Directive, and is not bound by it
or subject to its application,

HAVE ADOPTED THIS DIRECTIVE:

(a)

(b)

(b)

(c)

(1)

Article 1
Subject matter

This Directive lays down common
minimum rules concerning the
right to legal aid for:

suspects and accused persons in
criminal proceedings; and

persons who are the subject
of FEuropean arrest warrant
proceedings pursuant to
Framework Decision 2002/584/
JHA (requested persons).

This  Directive complements
Directives  2013/48/EU  and
(EU) 2016/800. Nothing in this
Directive shall be interpreted as
limiting the rights provided for in
those Directives.

Article 2
Scope

This Directive applies to suspects
and accused persons in criminal
proceedings who have a right of
access to a lawyer pursuant to
Directive 2013/48/EU and who are:

deprived of liberty;

required to be assisted by a lawyer
in accordance with Union or
national law; or

required or permitted to attend
an investigative or evidence-
gathering act, including as a
minimum the following:

identity parades;
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(i1)
(iii)

(b)
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ylizlestirme;

su¢ mahallinde canlandirma.

Bu Direktif, aym1 zamanda,
2013/48/EU  sayilh  Direktif
uyarinca avukata erisim hakkina
sahip olan talep edilen kisilere,
uygulayan Uye Devlette
yakalanmalar1 {izerine uygulanir.

Bu Direktif, aym1 zamanda,
birinci  paragrafta  Ongoriilen
sartlar altinda, baslangicta stipheli
veya sanik olmayan ancak polis
veya diger bir kolluk makami
tarafindan sorgulanmasi sirasinda
stipheli veya sanik haline gelen
kisilere uygulanir.

Hafif suclar agisindan, adil
yargilanma hakkina halel
getirmeksizin:

Bir Uye Devletin hukukunun,

cezai konularda yetkili bir
mahkeme disindaki bir
makam  tarafindan  yaptirim

uygulanmasin1 6ngdérmesi ve bu
tiir bir yaptirnmin uygulanmasina
yonelik  olarak, boyle  bir
mahkemeye itiraz edilebilmesi
ya da bagvuruda bulunulabilmesi
durumunda; veya

Ozgiirliigiinden yoksun
birakmanin  yaptirrm  olarak
uygulanamamasi durumunda;

Bu Direktif yalnizca, cezai
konularda yetkili bir mahkemenin
yurittiigii islemler i¢in uygulanir.

Her durumda, bu Direktif,
tutuklulukla ilgili  bir karar
alindiginda ve tutukluluk
suiresince, muhakemenin
sonu¢lanmasina kadar
muhakemenin  herhangi  bir

asamasinda uygulanir.

(ii)
(iii)

(a)

(b)

confrontations;

reconstructions of the scene of a
crime.

This Directive also applies, upon
arrest in the executing Member
State, to requested persons who
have a right of access to a lawyer
pursuant to Directive 2013/48/
EU.

This Directive also applies, under
the same conditions as provided
for in paragraph 1, to persons
who were not initially suspects
or accused persons but become
suspects or accused persons in
the course of questioning by
the police or by another law
enforcement authority.

Without prejudice to the right to
a fair trial, in respect of minor
offences:

where the law of a Member State
provides for the imposition of
a sanction by an authority other
than a court having jurisdiction
in criminal matters, and the
imposition of such a sanction may
be appealed or referred to such a
court; or

where deprivation of liberty
cannot be imposed as a sanction;

this Directive applies only to the
proceedings before a court having
jurisdiction in criminal matters.

In any event, this Directive applies
when a decision on detention is
taken, and during detention, at
any stage of the proceedings until
the conclusion of the proceedings.
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Madde 3
Tanim

Bu Direktif’in amaclari
dogrultusunda, ‘adli  yardim’
bir Uye Devletin, avukata
erisim hakkinin kullanilmasini
saglayacak  sekilde,  avukat
destegini finanse etmesi anlamina
gelir.

Madde 4

Ceza muhakemesinde adli yardim

Uye Devletler, avukat desteginin
bedelini  6demek i¢in yeterli
kaynaga sahip olmayan
stiphelilerin ve saniklarin,
hakkaniyet 0Oyle gerektiriyorsa,
adli yardim hakkma sahip
olmasini saglar.

Uye Devletler, 1’inci paragraf
uyarinca adli yardimin saglanip
saglanmayacagini belirlemek
icin mali durum testi, gergek
durum testi veya her iki testi de
uygulayabilir.

Bir Uye Devlet, mali durum testi
yapacag1 zaman, o Uye Devlette
uygulanabilir kriterler uyarinca,
bir siipheli veya sani@in avukat
desteginin  bedelini  6demek
icin yeterli kaynaga sahip olup
olmadigin1 belirlemek amaciyla,
ilgili  kisinin  geliri, parasal
ve ailevi durumu ile avukat
desteginin maliyeti ve o iilkedeki
yasam standartlar1 gibi tiim 1lgili
ve objektif faktorleri dikkate alir.

Bir Uye Devlet, gercek durum testi
yapacagi zaman, hakkaniyetin adli
yardimin saglanmasini gerektirip
gerektirmedigini belirlemek
icin, sugcun vahametini, davanin
karmagikligint ve s6z konusu

Article 3
Definition

For the purposes of this Directive,
‘legal aid’ means funding by a
Member State of the assistance of
a lawyer, enabling the exercise of
the right of access to a lawyer.

Article 4

Legal aid in criminal proceedings

Member States shall ensure that
suspects and accused persons
who lack sufficient resources to
pay for the assistance of a lawyer
have the right to legal aid when
the interests of justice so require.

Member States may apply a
means test, a merits test, or both
to determine whether legal aid is
to be granted in accordance with
paragraph 1.

Where a Member State applies
a means test, it shall take into
account all relevant and objective
factors, such as the income,
capital and family situation of
the person concerned, as well as
the costs of the assistance of a
lawyer and the standard of living
in that Member State, in order to
determine whether, in accordance
with the applicable criteria in that
Member State, a suspect or an
accused person lacks sufficient
resources to pay for the assistance
of a lawyer.

Where a Member State applies
a merits test, it shall take into
account the seriousness of the
criminal offence, the complexity
of the case and the severity of
the sanction at stake, in order to
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(a)

(b)

yaptirrmin  agirhgmi  dikkate
alir. Her haliikarda, asagidaki
durumlarda ger¢ek durum testinin
yerine getirildigi varsayilir:

bir stipheli veya sanik, bu Direktif
kapsaminda muhakemenin
herhangi bir asamasinda,
tutuklulukla ilgili karar verilmesi
icin yetkili bir mahkemenin veya
hakimin huzuruna ¢ikarildiginda
ve

tutukluluk stiresince.

Uye Devletler, adli yardimin,
gecikmeksizin  ve en  ge¢
polis, diger bir kolluk makami
veya yargt makami tarafindan
sorgulamadan 6nce ya da 2’nci
maddenin birinci paragrafinin (c)
bendinde bahsedilen sorusturma
veya delil toplama islemlerinden
once verilmesini saglar.

Adli  yardim, yalnizca, ilgili
kisinin bir sucu islemekten
suclandigi veya bunedenle stipheli
hale geldigi ceza muhakemesinin
amaclar1 dogrultusunda saglanir.

Madde 5

Avrupa tutuklama miizekkeresi
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siirecinde adli yardim

Uygulayan Uye Devlet, talep
edilen kisilerin bir  Avrupa
tutuklama miizekkeresi uyarinca
yakalanmalar1  iizerine, onlar
teslimedilinceye kadar veyateslim
etmeme karar1 kesinlesinceye
kadar, adli yardim hakkina sahip
olmalarini saglar.

Emri veren Uye Devlet, bir ceza
kovusturmasinin yuriitiilmesi
amact dogrultusunda, Avrupa
tutuklama miizekkeresi siirecinin
konusu olan ve 2013/48/EU

(a)

(b)

determine whether the interests
of justice require legal aid to be
granted. In any event, the merits
test shall be deemed to have been
met in the following situations:

where a suspect or an accused
person 1is brought before a
competent court or judge in order
to decide on detention at any stage
of the proceedings within the
scope of this Directive; and

during detention.

Member States shall ensure that
legal aid 1s granted without undue
delay, and at the latest before
questioning by the police, by
another law enforcement authority
or by a judicial authority, or before
the investigative or evidence-
gathering acts referred to in point
(c) of Article 2(1) are carried out.

Legal aid shall be granted only
for the purposes of the criminal
proceedings in which the person
concerned is suspected or accused
of having committed a criminal
offence.

Article 5

Legal aid in European arrest

warrant proceedings

The executing Member State shall
ensure that requested persons
have a right to legal aid upon
arrest pursuant to a European
arrest warrant until they are
surrendered, or until the decision
not to surrender them becomes
final.

The issuing Member State shall
ensure that requested persons
who are the subject of European
arrest warrant proceedings for the
purpose of conducting a criminal



Ceza Muhakemesinde Suphelilere ve Saniklara ve Avrupa Tutuklama Muzekkeresi
islemlerinde Talep Edilen Kisilere Ydnelik Adli Yardim

sayili Direktif’in 10’uncu
maddesinin dordiincii ve besinci
paragraflar1 uyarinca, uygulayan
Uye Devletteki avukata yardim
etmesi icin, emri veren Uye
Devlette avukat gorevlendirme
haklarin1 kullanan talep edilen
kisilerin, uygulayan Uye
Devletteki muhakemenin amaci
dogrultusunda, adalete etkin
erisiminin saglanmasi i¢in adli
yardim gerekli oldugu siirece,
emri veren Uye Devlette adli
yardim hakkina sahip olmasini
saglar.

Birinci ve ikinci paragraflarda
bahsedilen adli yardim hakki,
4’lincl maddenin ticlincli
paragrafi  uyarinca,  gerekli
degisikliklerin yapilmas1 sartiyla
uygulanan bir mali durum testine
tabi olabilir.

Madde 6
Adli yardimin saglanmasina
iliskin kararlar

Adl yardimin saglanip
saglanmamas1 ve avukatlarin
atanmas1 ile 1lgili kararlar,
gecikmeksizin, yetkili bir makam
tarafindan verilir. Uye Devletler,
yetkili ~ makamim  kararlarini
dikkatli bir sekilde almasim
saglamak i¢in savunma haklarina
saygl gostererek uygun tedbirleri
alir.

Uye Devletler, siipheliler, saniklar
ve talep edilen kisilerin, adli
yardim taleplerinin tamamen veya
kismen reddedilmesi halinde,
yazili olarak bilgilendirilmelerini
saglamak i¢in gerekli tedbirleri
alir.

prosecution and who exercise
their right to appoint a lawyer
in the issuing Member State to
assist the lawyer in the executing
Member State in accordance with
Article 10(4) and (5) of Directive
2013/48/EU have the right to legal
aid in the issuing Member State for
the purpose of such proceedings
in the executing Member State, in
so far as legal aid is necessary to
ensure effective access to justice.

The right to legal aid referred to in
paragraphs 1 and 2 may be subject
to a means test in accordance with
Article 4(3), which shall apply
mutatis mutandis.

Article 6

Decisions regarding the granting of

legal aid

Decisions on whether or not
to grant legal aid and on the
assignment of lawyers shall be
made, without undue delay, by
a competent authority. Member
States shall take appropriate
measures to ensure that the
competent authority takes its
decisions diligently, respecting
the rights of the defence.

Member  States shall take
necessary measures to ensure that
suspects, accused persons and
requested persons are informed
in writing if their request for legal
aid is refused in full or in part.
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(a)

(b)
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Madde 7
Adli yardim hizmetlerinin
kalitesi ve egitim

Uye Devletler:

yeterli kalitede, etkin bir adli
yardim sistemi olmasini ve

adli yardim hizmetlerinin,
yargilamanin adilligi korumaya
yetecek kalitede olmasini
saglamak icin, hukukgularin
bagimsizligina saygi gosterecek

sekilde, finansman saglamakla
ilgili  olanlar  dahil  gerekli
tedbirleri alr.

Uye Devletler, ceza
muhakemesinde  ve  Avrupa

tutuklama miizekkeresi siirecinde
adli yardim konusunda karar
verme asamasina dahil olan
personele yeterli egitimin
saglanmasini temin eder.

Hukukgularin bagimsizligina
ve  avukatlarin  egitiminden
sorumlu  olanlarin  rollerine
saygl gostererek, Uye Devletler,
adli yardim hizmetleri veren
avukatlara  yeterli  egitimin
saglanmasin1 tesvik etmek igin

uygun tedbirleri alir.

Uye Devletler, siipheliler, saniklar
ve talep edilen kisilerin, talepleri
lizerine, 6zel kosullarin bunu hakl
cikardigi durumlarda, kendilerine
adli yardim hizmeti vermek
tizere gorevlendirilen avukatin
degistirilmesi  hakkina  sahip
olmalart i¢in gerekli Onlemleri
alir.

(b)

Article 7
Quality of legal aid
services and training
Member  States shall take
necessary measures, including

with regard to funding, to ensure
that:

there is an effective legal aid
system that is of an adequate
quality; and

legal aid services are of a quality
adequate to safeguard the fairness
of the proceedings, with due
respect for the independence of
the legal profession.

Member States shall ensure that
adequate training is provided to
staff involved in the decision-
making on legal aid in criminal
proceedings and in European
arrest warrant proceedings.

With due respect for the
independence of the Ilegal
profession and for the role of
those responsible for the training
of lawyers, Member States shall
take appropriate measures to
promote the provision of adequate
training to lawyers providing
legal aid services.

Member States shall take the
necessary measures to ensure
that suspects, accused persons
and requested persons have
the right, upon their request, to
have the lawyer providing legal
aid services assigned to them
replaced, where the specific
circumstances so justify.
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Madde 8
Basvuru yollar:

Uye Devletler, bu Direktif
kapsamindaki haklarinin ihlali
halinde, siipheliler, saniklar ve
talep edilen kisilerin ulusal hukuk
uyarinca etkili bir bagvuru yoluna
sahip olmasin1 saglar.

Madde 9
Dezavantajh Kisiler

Uye Devletler, bu Direktif’in
uygulanmasi sirasinda,
dezavantajli siipheliler, saniklar
ve talep edilen kisilerin 0zel
ihtiyaclarinin dikkate alinmasin
saglar.

Madde 10
Veri saglama ve rapor

Uye Devletler, 25 Mayis 2021
tarithine kadar ve bu tarihten
sonraki her ii¢ yilda bir, bu
Direktif’te belirtilen haklarin nasil
uygulandigimi gdsteren mevcut
verileri Komisyon’a sunar.

Komisyon, 25 Mayis 2022
tarithine kadar ve bu tarihten
sonraki her {li¢ yilda bir, Avrupa
Parlamentosu’na ve Konsey’e bu
Direktif’in uygulanmasina iliskin
bir rapor sunar. Bu raporunda,
Komisyon, bu Direktif’in ceza
muhakemesinde  ve  Avrupa
tutuklama miizekkeresi stirecinde
adli yardim hakkina iliskin olarak
uygulanmasini degerlendirir.

Madde 11
Geriye gotiirmeme

Bu Direktif’teki hi¢bir hiikiim,
Sart, AIHS veya diger ilgili
uluslararast  hukuk hikiimleri
ya da herhangi bir Uye Devletin
daha iist diizey koruma saglayan
hukuku kapsaminda saglanan

Article 8
Remedies

Member States shall ensure
that suspects, accused persons
and requested persons have an
effective remedy under national
law in the event of a breach of
their rights under this Directive.

Article 9
Vulnerable persons

Member States shall ensure that
the particular needs of vulnerable
suspects, accused persons and
requested persons are taken into
account in the implementation of
this Directive.

Article 10

Provision of data and report

By 25 May 2021, and every three
years thereafter, Member States
shall submit available data to the
Commission showing how the
rights laid down in this Directive
have been implemented.

By 25 May 2022, and every three
years thereafter, the Commission
shall submit a report on the
implementation of this Directive
to the European Parliament and
to the Council. In its report,
the Commission shall assess
the 1implemen tation of this
Directive as regards the right to
legal aid in criminal proceedings
and in European arrest warrant
proceedings.

Article 11
Non-regression

Nothing in this Directive shall
be construed as limiting or
derogating from any of the rights
and procedural safeguards that
are ensured under the Charter, the
ECHR, or other relevant provisions
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haklart ve wusuli teminatlar
kisitladigr veya bunlara istisna
getirdigi seklinde yorumlanmaz.

Madde 12
Aktarma

Uye Devletler bu Direktif’e uyum
saglamak icin gerekli kanunlari,
tiiziikleri ve 1idari hiikiimleri
25 Mayis 2019 tarithine kadar
yiiriirliige koyar. Uye Devletler,
bunlart  derhal  Komisyon’a
bildirir.

Uye Devletler bu tedbirleri
kabul ettiginde, tedbirlerde bu
Direktif’e bir atif yapilir veya
bu tedbirlerin resmi olarak
yayinlanmalari durumunda,
boyle bir atfa yer verilir. Bu atfin
yapilma yontemleri Uye Devletler
tarafindan belirlenir.

Uye Devletler bu Direktif’in
kapsadig1r alanda kabul ettikleri
ulusal hukuk tedbirlerine iliskin
metni Komisyon’a iletir.

Madde 13
Yiiriirliige girme

Bu Direktif, Avrupa Birligi Resmi
Gazetesi’nde yayinlanmasini
takip eden yirminci giin yiirtirliige
girer.

Madde 14
Muhataplar

Bu Direktif, Antlagmalar uyarinca
Uye Devletleri muhatap alir.

26 Ekim 2016 tarthinde
Strazburg’da imzalanmaistir.

Avrupa Konseyi adina Baskan

For the Council The President
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of international law or the law of
any Member State which provides
a higher level of protection.

Article 12
Transposition

Member States shall bring into
force the laws, regulations
and administrative provisions
necessary to comply with this
Directive by 25 May 2019. They
shall immediately inform the
Commission thereof.

When Member States adopt those
measures, they shall contain a
reference to this Directive or
shall be accompanied by such a
reference on the occasion of their
official publication. The methods
of making such a reference shall
be laid down by Member States.

Member States shall communicate
to the Commission the text of the
measures of national law which
they adopt in the field covered by
this Directive.

Article 13
Entry into force

This Directive shall enter into
force on the twentieth day
following that of its publication
in the Official Journal of the
European Union.

Article 14
Addressees

This Directive is addressed to
the Member States in accordance
with the Treaties.

Done at Strasbourg, 26 October
2016.

Avrupa Parlamentosu adina Baskan
For the European Parliament The President

M. SCHULZ



SONUC

Ceza yargilamasinda siiphelilerin ve saniklarin usuli haklarinin
giiclendirilmesine yonelik belli bashh AB mevzuatini bir araya getirmeyi
amaglayan bu ¢alismada, “Ceza Muhakemesinde Siiphelilerin ve Saniklarin
Usuli Haklarinin Giiglendirilmesine Y 0nelik Yol Haritas1” ile birlikte sozlii ve
yazili ¢eviriden yararlanma hakki, bilgi edinme hakki, avukata erisim hakki,
hiirriyetinden yoksun birakildigina dair {i¢iincii kisileri bilgilendirme hakki,
ticiincii kisiler ve konsolosluk yetkilileri ile iletisim hakki, stipheli veya sanik
konumundaki dezavantajli kisilerin usuli teminatlari, masumiyet karinesi,
cocuklara iliskin usuli giivenceler ile slipheli ve saniklar ile Avrupa tutuklama
miizekkeresi siirecinde talep edilen kisilere yonelik adli yardim konularindaki
AB miiktesebatina yer verilmistir.

Esasen bu miiktesebat ile ceza muhakemesi baglaminda siipheli ve sanik
konumunda bulunan kisilerin usuli haklarini korumaya yonelik Avrupa Birligi
diizeyinde ortak asgari standartlar olusturularak karsilikli giiven ve adli
isbirliginin giiglendirilmesi amaglanmistur.

Ote yandan, 1954 yilindan itibaren AIHS’ye taraf olan Ulkemizde,
Sozlesmede yer alan diger tiim hak ve Ozgiirliiklerde oldugu gibi adil
yargilanma hakki ile 6zgiirliik ve gilivenlik hakkina uyulmasi konusunda da
Avrupa Birligi miiktesebat uyum ¢alismalar1 kapsaminda ve AIHM Kkararlari
dogrultusunda gerek mevzuat altyapisinin gerekse yargi uygulamalarinin
tyilestirilmesine yonelik ¢alismalar devam etmektedir. Bu cercevede, 2019-
2023 Yargi Reformu Strateji Belgesinde “Giiven veren ve erisilebilir bir adalet
sistemi” vizyonu ile hak ve 6zgiirliikklerin daha etkin korunup gelistirilmesi,
adalete erisimin kolaylastirilmas1 ve hukuki giivenligin gili¢lendirilmesi gibi
onemli ilke ve degerler benimsenmistir.

Yine, Tiirkiye'nin taraf oldugu AIHS’nin 6’nci maddesindeki adil
yargilanma hakki ve Anayasanin 10’uncu maddesindeki kanun 6niinde esitlik
ilkesi kapsaminda; ceza adalet sistemimizde, adli yardim, adalete erisimin
temel unsurlarindan biri olarak kabul edilmis; Tirkiye’de adli yardim
hizmetlerinin giiclendirilmesi hususu, Yargi Reformu Stratejisinde hedef
olarak ongoriilmiistiir.

Hig¢ siiphesiz, insan onurunun korunmasi neredeyse tiim insan haklarinin
temelini olusturmaktadir. Buna iligkin en 6nemli unsurlardan biri de kisgilerin
“Lekelenmeme Hakki”dir. Bu baglamda, Ceza Muhakemesi Kanununun
158’inci maddesine eklenen fikra ile “Lekelenmeme Hakki” daha gii¢lii bir
giivenceye kavusturulmustur. Diizenlemeyle, Cumbhuriyet savciliklarina
yapilan ihbar ve sikayet konusu fiilin su¢ olusturmadigimnin herhangi bir
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arastirma yapilmasini gerektirmeksizin agik¢a anlagilmasi veya ihbar ve sikayetin
soyut ve genel nitelikte olmas1 durumunda sorusturma yapilmasina yer olmadigina
karar verilmesi imkan getirilmistir. Bu sayede, sikayet edilen kisiye siipheli sifati
da verilmeyecektir.

Bu diisiincelerle isbu ¢aligmanin, Anayasamizin 2 nci maddesinde yer alan
hukuk devleti ilkesinin unsurlarindan biri olan adil yargilanma ve adalete erisim
hakkinin gliclendirilmesi konusundaki calismalara katki vermesi ve yeni bilimsel
calismalara 151k tutmasi temenniye sayandir.
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