DIS ILISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

ULUSLARARASI HUKUK
BULTENI
INTERNATIONAL LAW BULLETIN

0cak 2022 /)an 2022 25. Sayl/ 25th Issue 4 ayda bir yayimlanir / Published in every four months

REPUBLIC OF TURKIYE
MINISTRY OF JUSTICE

| p—
f-—-;—'—- 2 - — H,-—'

SAYIN BEKIR BOZDAG ADALET BAKANLIGI’'NA ATANDI
MR BEKIR BOZDAG WAS APPOINTED AS THE MINISTER OF JUSTICE




ULUSLRERARE HUKLK
EaLTEnl
ETEAINUEAL LA MILETH

ULUSIRERRRS HUKUK
BaLreal
ETERTNBAL LA WLLETH

INTENRETM)RAL LU L ETI

ULUSIARAARS] HUKUK
BLTER|
TEMTIRIL LW LLET

WLUSLANARES| BURUE
e
ITERRATI AL LN BRLLETN

WLUSLARARLS] RURUK
aliredl
ITERATIAAL LI GRLLETIN

l.ll!l.lﬂ!:l L]
— ] S—
INTENRETI L (LW BATIENA

PLUSLARRRAS| BRDK
el
INTENERTIMAL LI BALLENIA

LUSLARRRAS] NBIK
ULl
INTENRRTIWL LLW EALLENTA

WLUSLARARAS| NIULIN
PILTEN
INTENRATIDMAL LEW ENLLENA

WLUSLAMRRAS| AWK
Blrod
INTENRATIMNAL LEWF BOLLENA

INTENERTIDMEL LA BNLLENA

WUSLARARMIS] RIDIN
BlLTEd
INTENRSTIINAL LW ENLLENTA

ULUSLARARRS HURUK
dimal

INTERETINRAL LI BULLET

ULLEELARARTS! HUNILIH
14 ]
ETENILIL LYW WLLETN

ULUSLARBANRE] HUNILIN
stiirenl
ETER AL LV NILLETH

ULUSLAEARRS HUMUK
el
ITERN KT AL LI IR LLET

ULLSLARARTES HURUK
=]
TNV LYW WLLETN

ULLSLARARAS] HUNILIK
ELTER|
ETERILIL LW ST

ULUSLAGARTS HURUK
Himl
ITERMETTLAL LW ULV

NLUSLANRRLS] INKEK
slhreal

BLUSLARRREE] INEWK
ireal
INTETRATINANL LW FRLLETIN

NLUSLANRRES] NKOK
BLEN
INTEFRATINIAL Lo FRLET

BLUSLANARLS NEOK
INTEFIATOIAL LAl NPLLETIN




Kiymetli Okurlarimiz,

Uluslararasi Hukuk Bilteni'nin
2022 yilinin ilk sayistyla sizle-
rin kargisindayiz. Gectigimiz yil
boyunca sizlere faydali olacagi-
ni distindigimiz ve ozellikle
giindemde onemli yer tutan
pek cok konuyu ele aldik.

2021yilindadaDiinya genelin-
de etkisini sirdlren Kovid-19
salgininin meydana getirdigi
sinamalar karsisinda, gelisim ivmesi artan alanlar-
dan birisini de dijitallesme olusturmaktadir. Bilte-
nimizin bu sayisinda oldukca giincel nitelik tagiyan
ve dnemi giderek artan dijitallesmeyle baglantili ce-
sitli calismalara yer veriyoruz. Bu kapsamda, Avrupa
Birligi Komisyonu tarafindan yapay zeka ve kripto
varlik piyasalari hakkinda hazirlanan TGzUk dneri-
lerini iki ayri caligmada inceliyoruz.

Artan dijitallesmeyle birlikte kigisel verilerin islenme-
si kolaylasip yogunlastikca bu alandaki diizenlemele-
rin glincellenme ihtiyaci da artmaktadir. Bu baglam-
da, Avrupa Konseyi’nin kisisel verilerin korunmasina
iliskin 108 sayili Sozlesmesi'nde Degisiklik Yapiima-
sina Dair 223 sayili Protokol’l inceleyen bir ¢aligmayi
da sizlerin istifadesine sunuyoruz. Yine dijital hiima-
nizm baglikl ufuk agici bir calisma da bu sayimizda
yer almaktadir.

Bu sayida, Genel Mdiirligiimiiz gorev alanina dahil
hususlardan birisi olan Avrupa Konseyi insan Tica-
retine Karsi Eylem Sozlesmesi’ne de yer verdik. Keza,
son yillarda artan oranda ilgiye mazhar olan Ulus-
lararasi idare Hukuku ile Olkemizin de dahil oldugu
Asya-Afrika Hukuk Danisma Orguti’ne iligkin calig-
malari da sizlerle paylasiyoruz. Ayrica, Genel MUddr-
liglimiz calisma konulari arasinda yer alan Avrupa
Konseyi, Terdrle Miicadele Komitesi'ni (CDCT) incele-
yen makalemizi de siz degerli okuyucularin istifade-
sine sunuyoruz.

Bu vesileyle, Bliltende emegi gecen tim degerli me-
sai arkadaslarima samimi Ozveri ve gayretleri icin
tesekkiir ederken, yeni takvim yilinin Ulkemize ve
tim insanliga saglik, huzurve esenlikler getirmesini
temenni ediyorum.

Dear Readers,

We meet you again in the first
issue of International Law Bulle-
tin in 2022. Last year, we covered
various topical issues that we be-
lieved to be important.

In the face of challenges brought
by Covid-19 pandemic in 2021
all across the globe, digitaliza-
tion has become one of the areas
which gained an impetus. In this
issue, we have covered different works related to
digitalization, a current topic with a growing im-
portance. Within this framework, we have analysed
in two separate articles the European Commission’s
proposals for Regulation on artificial intelligence
and crypto asset markets.

With the growing digitalization, processing of per-
sonal data gets easier and more intensified and
thereby there is an increased need for updating the
developments in this field. Within this scope, we
have published an article looking into Protocol 223
Amending The Council of Europe Convention 108
for the Protection of Individuals with regard to the
Automatic Processing of Personal Data. Likewise, we
have also included a stimulating work titled digital
humanism in this issue.

Also, you will find Council of Europe Convention on
Action against Trafficking in Human Beings, one
of the topics within the purview of our Directorate
General. Furthermore, we have included articles on
International Administrative Law, which has gained
a growing interest in recent years and the works of
The Asian-African Legal Consultative Organization.
We have also published an article analysing The
council of Europe Committee on Counter-Terrorism
(CDCT), a topic of interest of our Directorate.

I would like to take this opportunity to thank all my
colleagues, who have contributed to the Bulletin,
for their devotion and sincere efforts, and | wish this
new year brings health, peace and happiness to Tur-
key and to all mankind.
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ADALET BAKANLIGINDA DEVIR TESLiM TORENI YAPILDI

29 Ocak 2022 tarihinde Adalet Bakan olarak ata-

nan TBMM Anayasa Komisyonu Bagkani ve AK Parti
Yozgat Milletvekili Sayin Bekir Bozdag, gorevi Sayin
Abdulhamit Glil’den devraldi.

Sayin Bakan Bekir Bozdag, Bakanlik binasinda dii-
zenlenen torende yaptigl konugmada, daha dénce
Adalet Bakanligi gorevini, sevin¢ ve gurur ile Sayin
Abdulhamit Giil’e emanet ettigini ve bayrak degi-
siminde bayragi devraldigini belirtti. Sayin Bozdag,
Sayin Gil’in gérevde oldugu sire icerisinde 6nemli
caligmalar yaptigini ve 6nemli reformlara imza at-
tigini vurgulayarak, tesekkirlerini sundu.

Sayin Bekir Bozdag, konusgmasinin devaminda,
“Rehberimiz hukuk olacaktir. Anayasaya sadakat
icinde, kanunlara bagli bir bicimde vazifemizi yeri-
ne getirecegiz. Milletimizin adaletten beklentilerini
biliyoruz, o beklentilere olumlu cevap vermek icin
gayret icerisinde olacagiz.” ifadelerini kullandi.

4,5 yil dnce gorevi Sayin Bakan Bekir Bozdag'dan
devraldigini belirten Sayin Abdulhamit Gl de ko-
nugmasinda, adalet alaninda reformcu anlayisin
ortaya konuldugunu, gorev siresi icerisinde Yargl
Reformu Strateji Belgesi, insan Haklari Eylem Plani
gibi onemli calismalarin yapildigini ifade etti.

Sayin Bakan Bekir Bozdag’in, hukuk ve siyasette
tecriibeli ve basarili bir isim oldugunu kaydeden
Sayin Gul, konugsmasinin sonunda Sayin Bekir
Bozdag’a basari diledi.

On january 29, 2022, Mr Bekir Bozdag, the Chair of
the Constitution Commission of the GNAT and Yozgat
Deputy of the justice and Development Party (AKP),
was appointed as the Justice Minister and took over the
duty from Mr Abdulhamit Guil.

Minister Bekir Bozdag indicated in his speech in the
ceremony at the Ministry that he had confided the duty
of Justice Minister to Mr Abdulhamit GUl with joy and
pride,and now he took the position over. Mr Bozdag ex-
tended his thanks, emphasizing that Mr Giil carried out
significant works and concluded important reforms
during his duty term.

Mr Bekir Bozdag continued his speech, noting that “Our
guide will be the law. We will perform our duty faithful
to the Constitution and in compliance with the laws.
We know the expectations of the nation from the jus-
tice, and we will strive to satisfy these expectations.”

Stating that he took over the duty from Justice Minis-
ter Bekir Bozdag 4 and a half years ago, Mr Abdulhamit
GUl stated that the reformer understanding in the field
of justice was set forth, and significant works such as
the Judicial Reform Strategy, the Human Rights Action
Plan were carried out during his term of office. Indicat-
ing that Minister Bekir Bozdag is an experienced and
successful name in law and politics, Mr Guil concluded
his speech wishing success to Bekir Bozdag.



TURK DEVLETLERI TESKILATI’'NDA ADALET VURGUSU YAPILDI

Tirkiye Cumhuriyeti Cumhurbaskani Sayin Re-
cep Tayyip Erdogan’in ev sahipliginde, 12 Kasim
2021 tarihinde, Tiirk Dili Konusan Ulkeler isbirligi
Konseyi (TUrk Konseyi) Devlet Bagkanlari 8. Zirvesi
gerceklegtirildi.

Ad1 “TUrk Devletleri Teskilat1” olarak degistirilen
Konseyin toplantisina, Azerbaycan Cumhurbagka-
ni Sayin ilham Aliyev, Kazakistan Cumhurbaskani
Sayin Kasim comert Tokayev, Kirgizistan Cumhur-
baskani Sayin Sadir Caparov, Ozbekistan Cumhur-
baskani Sayin Sevket Mirziyoyev, TUrkmenistan
cumhurbaskant Sayin Gurbangulu Berdimuha-
medov, Macaristan Bagbakani Sayin viktor Orban
ve TUrk Devletleri Teskilatl Genel Sekreteri Sayin
Bagdat Amreyev katildI.

“Yesil Teknolojiler ve Dijital Cagda Akilli Sehirler”
temaslyla Demokrasive Ozgiirliikler Adasi’'ndaya-
pilan toplanti sonunda Turkce, Kazakca, Kirgizca,
Ozbekce ve Azerice imzalanan 121 maddelik ortak
bildiride adalet alanina da vurgu yapildi.

The 8th Summit of the Cooperation Council of Turkic
Speaking States (Turkic Council), hosted by President
of the Republic of Turkey, Mr. Recep Tayyip Erdogan,
was held on 12 November 2021.

President of Azerbaijan Mr. Ilham Aliyev, President of
Kazakhstan Mr. Kassym-jomart Kemelevich Tokayev,
President of Kyrgyzstan Mr. Sadyr Japarov, President
of Uzbekistan Mr. Shavkat Mirziyoyev, President of
Turkmenistan Mr. Gurbanguly Berdimuhamedov,
Prime Minister of Hungary Mr. Viktor Orbdn and the
Secretary-General of the Organization of Turkic States
Mr. Baghdad Amreyev attended the meeting of the
council, the name of which has been changed to the
“Organization of Turkic States”.

The field of justice was also emphasized in the joint
declaration of 121 articles signed in Turkish, Kazakh,
Kyrgyz, Uzbek and Azerbaijani at the end of the meet-
ing held under the theme of “Green Technologies and
Smart Cities in the Digital Age” in Democracy and
Freedoms Island on 12 November 2021.



Kazakistan’in Kurucu Cumhurbagkani Sayin Nur-
sultan Nazarbayev tarafindan baglatilan “Tirk
Dlinyasi 2040 Vizyonu”nun TUlrk Devletleri’'nin
ortak ¢ikarlarinin bulundugu stratejik bir belge
olarak kabul edildigi bildiride, adalet alaninda is
birligi cagrisi dikkat cekti.

ortak Bildiri’nin 21. maddesinde, Tlrk Devlet Teski-
lati Devlet Bagkanlarl “Adalet alaninda ig birliginin

The call for cooperation in the field of justice drew at-
tention in the declaration, which accepted the “Turkic
World Vision 2040” initiated by the Founding Presi-
dent of Kazakhstan, Mr. Nursultan Nazarbayev, as a
strategic document in which the Turkish States have
common interests.

In Article 21 of the Declaration, it was set forth that
the Heads of State of the Organization of Turkic States

ULUSLARARASI HUKUK BULTENI



EMPHASIS ON JUSTICE IN THE ORGANIZATION OF TURKIC STATES

devamini takdir ve tegvik ettiklerini; Adalet Ba-
kanliklari ve Gye devletlerin digerilgili makamlari
arasinda is birligi baslatiimasini tesvik ettikleri-
ni beyan etmiglerdir” ifadesine yer verildi. Alinan
tavsiye kararlari ile teskilatin bundan sonraki bu-
lugmalarina tlkelerin Adalet Bakanlarinin da ka-
tilim saglamasi 6ngorildi.

Adalet Bakani Sayin Abdulhamit GUl, yayinlanan
ortak Bildiri’nin ardindan sosyal medya hesabin-
dan paylasimda bulunarak soz konusu Bildiri’de
adalet alaninda da is birliginin dnemine vurgu
yapildigina dikkat cekti. Adalet Bakanligina yiik-
lenen sorumluluga deginen Giil, mesajinda, “Zirve
Bildirisi'nde Adalet Bakanliklarr arasinda iligkile-
rin gelistirilmesi amacimiza yer verilmesini ¢ok
degerli buluyoruz. Tiirk Diinyasini birbirine bagla-
yan koprileri, adli ig birligini de artirarak daha da
gliclendirecegiz” ifadelerini kullandi.

Tlrkiye’nin ev sahipliginde gerceklesen, Tirk
Devletleri Tegkilatl zirvesi’nin hayirli olmasini di-
leyen Gil, ayrica Aksakallar Heyeti Bagkanligina
getirilen AK Parti Genel Bagkanvekili Sayin Binali
Yildirim’i da tebrik etti.

=« SUNARAIT OF THE HEADSOF STATE OF THE .
3 BERATION COUNGIL OF TURKIC SPEAKING STATES

“appreciate and encourage the continuation of coop-
eration in justice sphere and urge launching collabo-
ration among the Justice Ministries and other relevant
authorities of the Member States”. With the recom-
mendations adopted, it was foreseen that the Minis-
ters of Justice of the countries would also participate
in the next meetings of the organization.

Following the issuance of the joint declaration, the
Minister of Justice Mr. Abdulhamit Gil shared a post
on his social media account and underlined the im-
portance of cooperation in the field of justice in the
aforementioned declaration. Referring to the respon-
sibility assumed on the Ministry of Justice, Mr. Giil said
in his message, “we find it very valuable that our aim
of improving relations between the Ministries of Jus-
tice isincluded in the Declaration of Summit. We will
further strengthen the bridges connecting the Turkic
World by increasing judicial cooperation.”

Wishing that the Summit of the Organization of Tur-
kic States, hosted by Turkey, would be auspicious, Mr.
GUl also congratulated the Deputy Chairman of the
Justice and Development Party (AK Party) Mr. Binali
Yildirim, who was appointed as the Chairman of the
Aksakallar Delegation.

INTERNATIONAL LAW BULLETIN
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AVRUPA KONSEYIi TERORIZMLE

MUCADELE KOMITESI (CDCT)

COUNCIL OF EUROPE COMMITTEE
ON COUNTER-TERRORISM (CDCT)

1. Giris

Avrupa Konseyi (AK) Terdrizmle Miicadele Komitesi
(CDCT), Avrupa Konseyi’'nin teror faaliyetlerine karsl
gerceklestirdigi faaliyetleri koordine eden devletlera-
rasi bir kurulustur. Eskiismi the Committee of Experts
on Terrorism (CODEXTER) olan kurulug 2017°de isim
degistirmig ve glincel halini almistir. CDCT, Uye dev-
letlerin terdrist faaliyetlere karsi mucadelede dikka-
te almasi ve uygulamasi icin tavsiyeler ve kilavuzlar
gibi uygulanabilir ve pratik yumusak hukuk araglari-
ni gelistirmekle gorevlidir. Avrupa Konseyi’nin terorle
micadele alaninda bagvurdugu en temel uluslararasi
sozlesme, TerGrizmin Onlenmesine iliskin 2005 Var-
sova Sozlesmesi‘dir.

Ter6rizmin OGnlenmesine iliskin 2005 Varsova Sozles-
mesi'ne Ek Protokol, esasen yabanci terorist savascl-
larin ve yurtlarina geri donen teror suclularinin ceza
hukukundaki durumlarini belirlemeyi amaglamistir.
22 Ekim 2015 tarihinde Riga’da imzaya agilan ve 1
Temmuz 2017°de yiirlrliige giren Protokol, tarafia-
rin ter6r amaciyla bir dernek/tegkilat veya gruba ka-
tilmasini, teror egitimi almalarini, terdrizm amaciyla
yurt digina seyahat etmelerini ve bu amagla seyahati
finanse veya organize etmelerini su¢ saymaktadir.

CDCT, caligmalarinin stratejik yonund kabul etmek
icin tim Gye devletlerin katilimiyla yilda iki kez top-
lanmaktadir. Keza, yil boyunca terérizm Uzerine ek
tematik calisma toplantilari da diizenlenmektedir.
Yilda iki defa organize edilen ve Mayis ve Kasim ay-
larinda icra edilen genel kurul toplantilari, Covid-19
onlemleri kapsaminda 2020 yilindan itibaren cevri-
mici olarak tertip edilmigse de bu yil 22-23-24 Kasim
2021 tarihinde yapilan genel kurul toplantisi itibariy-
le hibrit metoda gecilmistir. CDCT tarafindan diizen-
lenen toplantilar tye ve gozlemci tlkelerin ve ulusla-

I. Introduction

council of Europe Committee on Counter-Terrorism
(CDCT) is an intergovernmental body coordinating
the Council of Europe’s action against terrorist ac-
tivities. The organisation, whose former name was
the Committee of Experts on Terrorism (CODEXTER),
changed its name in 2017 and took its current form.
CDCT is tasked with developing appropriate and prac-
tical soft law instruments such as recommendations
and guidelines for member states to consider and
apply in the fight against terrorist activity. The most
fundamental international convention applied by the
council of Europe in the area of counter-terrorism is
the Warsaw Convention on the Prevention of Terror-
ism of 2005.

The purpose of the Additional Protocol to the Warsaw
convention on the Prevention of Terrorism of 2005 is
basically to describe the situation of foreign terrorist
fighters and returnee terrorist offenders in the crimi-
nal law. The Protocol, which was opened for signature
on 22 October 2015 in Riga and entered into force on
1 July 2017, criminalises, for parties, participating in
an association or group for the purpose of terrorism,
receiving training for terrorism, travelling abroad for
the purpose of terrorism, and funding and organising
travelling abroad for that purpose.

CDCT meets two times a year with the participation
of all member states in order to adopt the strategic
aspects of the works. Similarly, additional thematic
working group meetings on terrorism are also or-
ganised during the year. Plenary meetings, which are
held two times a year and realised in May and No-
vember, were organised as online meetings as of the
year 2020 due to the measures of Covid-19; however,
hybrid method is embraced in the current situation

|6 |
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Usame ERTURK

AVRUPA KONSEYi TERORIZMLE MUCADELE KOMITESI (CDCT)

rarasi kurulusglarin katilimiyla Fransa'nin Strazburg
kentinde gerceklestirilmektedir.

1.CDCT’nin Caligma Sistemi ve Gorevleri

Avrupa Konseyi, ¢cok cesitli alanlarda asgari yasal
standartlar Uzerinde anlagmaya varmak i¢in tim AB
tye devletleri dahil olmak lzere Avrupa genelindeki
devletleri bir araya getirir. Bu baglamda CDCT, Ba-
kanlar Komitesi tarafindan Avrupa Konseyi'nin te-
rorle micadele faaliyetlerini denetlemek ve koordine
etmekle gorevlendirilen ylritme komitesidir. CDCT,
Avrupa Konseyi'nin terdrle micadele ve 6nleme po-
litikalarinin tasarlanmasi, yasal olarak baglayici olan
ve olmayan metinlerin ve arag taslaklarinin hazirlan-
masi ve (ye devletler arasinda ulusal mevzuatlari ve
politikalari hakkinda bilgi alisverisi saglamak icin
toplantilar ve seminerler diizenlemektedir.

CDCT ter6rizmle daha
etkin ve verimli bir
miicadeleyi  sagla-
mak baglaminda
“Caligma  Stratejisi”
belirlemekte  olup
halihazirda  2018-
2022 yillarini kapsa-
yan “Caligma Strate-
jisi” Gzerine muhtelif
alt calisma gruplarini koordine ederek faaliyetler
diizenlemektedir. Bu baglamda ilan edilen “Calisma
Statejisi” ¢ kavrami hedef alarak planlanmaktadir.
Bu ¢ kavram; 6nleme, yargilama ve koruma olarak
adlandirifabilir. Bu ti¢ kavrami kisaca ozetlemek, Ko-
mite’nin hedeflerini anlamak baglaminda 6nem arz
etmektedir:

Ter0rd onleme: Basta ceza hukuku olmak uzere her
turlt kanuni yaptirrm mekanizmalari ile ¢ok yonlu ve
uzun vadeli yontemler kullanarak terdrizme katilim,
terdrist fikirlerin yayiimasi ve terérizmin finansmani
dahil olmak tzere ter6rin onculu olan radikallegme
strecini onlemek olarak tanimlanabilir.

with the plenary meeting that was held on 22-23-24
November 2021. Meetings organised by the CDCT are
realised in Strasbourg, France with the participation
of member and observer countries as well as interna-
tional organisations.

Il. Working System and Duties of the CDCT

The Council of Europe brings together the countries
across Europe, including the member states of the EU,
in order to reach an understanding on minimum le-
gal standards in various areas. In this context, CDCT
is the executive committee tasked by the Committee
of Ministers with supervising and coordinating the
counter-terrorism activities of the Council of Europe.
CDCT holds meetings and seminars in order to draft
policies of counter-terrorism and prevention of ter-
rorism for the Council of Europe, to prepare the drafts
of legally binding and
non-binding texts and
instruments, and to
ensure exchange of
information among
the member states
concerning  national
legislation and po-
lices.

CDCT adopts “Work-
ing Strategies” in order to ensure an effective and
efficient fight against terrorism and, in the current
situation, it holds activities by coordinating numer-
ous sub-working group meetings under the “Wwork-
ing Strategy” covering the years 2018-2022. In this
regard, the announced “Working Strategy” is planned
by focusing on three concepts. These three concepts
can be listed as prevention, prosecution and protec-
tion. Briefly summarising these three concepts has
importance in terms of understanding the goals of
the Committee:

Prevention of terrorism: It can be defined as preven-
tion of the process of radicalisation leading to terror-
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Teroristi yargilama: Avrupa Konseyi uye devletleri
topraklarinda veya yurt disinda iglenen teror sucla-
rinin etkin ve hizli bir bicimde sorusturulmasini ger-
ceklestirmek ve ayrica sorumlularin insan haklari ve
hukuka uygun olarak adalete teslim edilmesini ve ey-
lemlerinin hesabini vermesini saglamak olarak ifade
edilebilir.

Terdrizme kargl koruma: Uye devletlerin toprakla-
rinda bulunan her bir bireyi terérizme karsl korumak
seklinde tanimlanabilir. Ozellikle kritik noktada bu-
[unan altyapi tnitelerini ve teror saldirilarinin hede-
fine gelebilecek kamusal alanlari korumak ve ayrica
insanlar icin glivenligi saglamak; bu baglamda teror
saldirifarindan zarar gormus kisilere destek ve yardim
saglayarak teroriin etkilerini azaltmak hedefleri bu
bagslik altinda sayilabilir.

Yukarida sayilan G¢ kavramin gerekliliklerini yerine
getirmek adina CDCT alt caligma gruplari diizenleye-
rek ulkelere tavsiyeler yollamakta, yapilan faaliyetler
sonucunda ise Uye devletler efektif ve sonuca dayali
calismalar gerceklestirmektedirler. Yapilacak faali-
yetler strateji belgesinin ekinde ayrica aciklanmistir.

Faaliyetlerin glincel kalmasini saglamak adina Gye
devletlerin de katilimiyla her 18 ayda bir defa olmak
uzere gzden gecirme yapiimaktadir. Bununla birlik-
te, faaliyetlerle ilgili Avrupa Konseyi Bakanlar Komi-
tesiyilda bir defa bilgilendirilmektedir.

AVRUPA KONSEYI
TERORIZMLE MUCADELE KOMITESI

* X7

4 o

-

**i(

COUNCIL OF EUROPE
COMMITTEE ON COUNTER-TERRCRISM

(cbcT)

ism, including participation in terrorism, making the
terrorist ideas widespread, and the financing of ter-
rorism, by using multi-faceted and long-term meth-
ods with any kind of legal sanction mechanisms,
mainly the criminal law.

Prosecuting terrorists: This can be defined as ensuring
effective and rapid investigation into terrorist offenc-
es committed in the territory of the member states of
the Council of Europe orabroad and also ensuring that
the perpetrators are brought to justice and that they
answer for their actions in compliance with the hu-
man rights and the law.

Protection against terrorism: This can be defined
as protecting every individual in the territory of the
member states againstterrorism. The following goals
can also be listed under this heading: protecting in-
frastructure units located in critical points and public
areas which might be a target for terrorist attacks, en-
suring security for the people and, within this scope,
providing support and assistance to people who suf-
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l1.CcDCT’nin Uluslararasi Alanda isbirligi vaptigi
Kuruluslar

CDCT, Avrupa Konseyi'nin blnyesinde yer alan Kara
Para Aklama Onlemlerinin Degerlendirilmesi ve Te-
rorin Finansmani Konusunda Uzmanlar Komitesi
(MONEYVAL), Avrupa Sug Sorunlari Komitesi (CDPC)
gibi kuruluglarla is birliginin yani sira Kiresel Anti
Terdrizm Forumu (GCTF), INTERPOL, NATO, OECD gibi
kuruluslarla dais birligi icerisindedir.

ilgili kuruluglarla, terdr suclarinin énlenmesi bagla-
minda strateji gelistirme noktasinda is birligi icinde
olundugu gibi anilan kuruluslarin yayinladigi rapor-
lara atif yapilarak alt calisma gruplarinda diger Kuru-
luglarca da kabul edilen yeni metotlarin ve termino-
lojinin benimsenmesi saglanmaktadir. CDCT dzellikle
son yillarda organize suclar ile terrizm arasinda bag|
kurmak ve terdrizmle daha etkin bir sekilde miicadele
edebilmek icin CDPCile birlikte caligmistir. CDCT ayri-
ca organize suclar ile terdr suclari arasindaki baglan-
tiyr olusturmak adina hazirladigi tavsiye rehberinde

GCTFnin glncel belgelerine atif yaparak ¢alismala-
rint bu Kurulug ile de is birligi icinde stirdiirmektedir.

fered damage due to terrorist attacks, and thus allevi-
ating the effects of terrorism.

In order to fulfil the requirements of the above-men-
tioned three concepts, the CDCT holds sub-working
group meetings and submits recommendations to
countries and the member states carry out effective
and result-oriented works as a result of the activities
conducted. The activities to be conducted are further
elaborated in the annex of the strategy document.
In order to ensure that the activities are kept up-to-
date, review meetings are held every 18 months with
the participation of member states. Nonetheless, the
Committee of Ministers of the Council of Ministers are
notified of the activities once a year.

Il Institutions with which the CDCT Cooperates at
International Level

CDCT cooperates with the bodies under the Council of
Europe such as Committee of Experts on the Evalua-
tion of Anti-Money Laundering Measures and the Fi-
nancing of Terrorism (MONEYVAL) and the European
committee on Crime Problems (CDPC), as well as in-
ternational organisations such as Global Counterter-
rorism Forum (GCTF), INTERPOL, NATO, and the OECD.

It cooperates with the relevant institutions to develop
strategies to prevent terrorism offences and it makes
reference to the reports published by these organisa-
tions and it is ensured that new methods and termi-
nology, also adopted by the other institutions,areem-
braced in the sub-working groups. Particularly in the
recent years, CDCT worked together with the CDPC in
order to establish the link between organised crimes
and terrorism, and to fight more effectively with ter-
rorism. In addition, CDCT carries out its cooperation
with the GCTFand it made reference to the GCTF’s up-
to-date documents in the recommendation guideline
it prepared in order to establish the link between or-
ganised crimes and terrorism offences.
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Iv.Ulke Profilleri

25. Avrupa Konseyi Adalet Bakanlari toplantisinda
Avrupa Konseyi Bakanlar Komitesi, tye dlkelerin
ter6r konularini dncelige almak kaydiyla ulusal ve
uluslararasi dlizeyde standartlarini bildirmek adina
ulke profillerininin olusturulmasi icin gorevlendi-
rilmigtir. Bu talebi yerine getirmek icin, CDCT 2004
yilindan bu yana lye ve gozlemci devletlerin terorle
mucadele ile ilgili mevzuati ve politikalari hakkinda
bilgi iceren Ulke profillerini dizenli olarak yayinla-
maktadir. Ulke profillerinde yer alan bilgiler devlet-
ler tarafindan saglanir ve yayinlanmadan 6nce CDCT
tarafindan incelenir.

Bu kapsamda Tdrkiye'nin ulusal ve uluslararasi
standartlara uygun olarak gerceklestirdigi uygula-
malarin ve terdrizmin 6nlenmesine iligkin yGriirlige
koydugu mevzuatin anlatildigi “Olke Profili” 2013
yilinin Mayis ayinda ilan edildikten sonra 2021 yi-
lInin Kasim ayinda giincellenerek yeniden diizen-
lenmistir. S6z konusu belgede Glke politikasi, yerel
mevzuat, kurumsal cerceve, uluslararasi ig birligi
basliklari altinda Turkiye’nin terérizmin 6nlenmesi-
ne karsi aldigi dnlemler ve hukuki cerceveye iliskin

bilgiler verilmistir.

IV. Country Profiles

In 25th Conference of European Ministers of Justice,
the Committee of Ministers of the Council of Europe
is tasked with the creation of country profiles so that
the states can notify their national and international
standards provided that the member states priori-
tise the terrorism issues. In order to satisfy this re-
quest, CDCT regularly publishes the country profiles
of member and observer states which include infor-
mation on legislation and policies concerning coun-
ter-terrorism since 2004. The information found in
the country profiles are provided by the states and
examined by the CDCT prior to publication.

Within this framework, “Country Profile” of Turkey,
in which practices realised in line with the national
andinternational standards and legislation enforced
for the prevention of terrorism is detailed, was pub-
lished in May 2013 and re-arranged in November
2021 with an update. The document in question in-
cludes information relating to Turkey’s legal frame-
work and measures it has taken to prevent terrorism
under the headings of country policy, domestic leg-
islation, institutional framework, and international
cooperation.
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v.sonug

Avrupa Konseyi Bakanlar Komitesine terdrizmin
onlenmesi amaciyla calismalar sunan ve bu bag-
lamda devletler ve bagimsiz uluslararasi kurulus-
larla is birligi icinde caligan CDCT, Avrupa Konse-
yi'ne Uye devletlerinin topraklarinda yikselen te-
rorizmin 6nlenmesi baglaminda dzellikle yumusak
kanun (soft law) uygulamalarinin hayata gegiril-
mesi noktasinda énem arz eden bir Komitedir. Bu
baglamda kiresellesen diinyada terdrizmin farkli
goriinimlere birlindigl gercegi dikkate alindi-
ginda, koordinasyon ve ig birligi hususlarina 6nem
vermektedir. Sadece Avrupa Konseyi’nin altinda yer
alan diger komitelerle degil ayni zamanda AB’nin
ve BM’nin blinyesinde yer alan dzellikle terérizmin
onlenmesi amaciyla kurulan komitelerle yakin di-
yalog ve ig birligi icinde hareket etmeye 6nem ver-
mektedir. Calisma esaslarini 6nleme, yargilama
ve koruma kavramlarini dikkate alarak belirleyen
Komite, ozellikle farkl sekillere biriinen terorist
saldinilari 6nlemek baglaminda modern carelerin
etkin kullaniimasi icin alt calisma gruplari kur-
mustur. Komite onimuzdeki doneme iligkin “Calig-
ma Stratejisini” 2022 yilinda tamamlayacak olup,
2022 yilindan bir sonraki donem icin yeni hedefler
ve metotlar belirleyecektir.

S0z konusu Komite caligmalari, bir AK Uyesi ola-
rak Turkiye icin de onem tasimakta olup anilan
Komite caligmalari Disigleri Bakanhgi ile birlikte
Bakanligimizca da yakindan takip edilmektedir.

V. conclusion

CDCT, which submits work to the Committee of
Ministers of the Council of Europe for the pur-
pose of prevention of terrorism and, within this
context, cooperates with states and independent
international organisations, is a Committee hav-
ing importance in realising particularly soft law
practices in prevention of terrorism which rises in
the territory of the member states of the Council
of Europe. In this regard, it attaches importance to
coordination and cooperation given the fact that
terrorism demonstrates itself in various forms in
the globalising world. It attaches importance to
acting in close dialog and cooperation with not
only the other committees under the Council of
Europe but also committees particularly estab-
lished for the purpose of prevention of terrorism
under the EU and the UN. The Committee, which
defines its working principles considering the
concepts of prevention, prosecution and protec-
tion, established sub-working groups in order to
ensure that modern remedies are used effectively
particularly to prevent terrorist attacks demon-
strating themselves in various forms. With regard
to the following process, the Committee will fi-
nalise its “Working Strategy” in 2022 and will set
new goals and methods for the next period com-
ing after the year 2022.

The works of the Committee in question has im-
portance for Turkey as a member to the CoE and
the works of the Committee in question are close-
ly followed by our Ministry together with the Min-
istry of Foreign Affairs.
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Avrupa Birligi - Avrupa Konseyi Ortak Projesi
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14 Ekim 2021 tarihinde Ankara’da gerceklestirilen
konferansta, Anayasa Mahkemesi, Yargitay, Danig-
tay, Adalet Bakanligl, Avrupa Konseyi, Avrupa Birligi
Turkiye Delegasyonu, Uyusmazlik Mahkemesi, Ha-
kimler ve Savcilar Kurulu, Tirkiye Adalet Akademisi,
ombudsmanlik (Kamu Denetciligi Kurumu), Disisleri
Bakanligl, Hazine ve Maliye Bakanligi ve icisleri Ba-
kanhgrndan cesitli kademelerde biirokratlar, diplo-
matlar, yargl mensuplari, 6gretim Gyeleri, avukatlar
ile cesitli ulusal ve uluslararast kurulug temsilcileri bir
araya geldi.
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Bureaucrats, diplomats, members of the judiciary,
faculty members, lawyers at various levels from the
Constitutional Court, the Court of Cassation, the
Council of State, the Ministry of Justice, the Council of
Europe, the Delegation of the European Union to Tur-
key, the Court of Jurisdictional Disputes, the Council of
Judges and Prosecutors, the Justice Academy of Tur-
key, the Ombudsman (Ombudsman Institution), the
Ministry of Foreign Affairs, the Ministry of Treasury
and Finance and the Ministry of Interior as well as the
representatives of various national and international
organizations came together atthe conference held in
Ankara on 14 October 2021.
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Adalet Bakani Sayin Abdulhamit Gul, Disisleri Ba-
kanligl Bakan Yardimcisi ve Avrupa Birligi Baskani
Sayin Faruk Kaymakci, Avrupa Birligi Tirkiye De-
legasyonu Baskani Buyukelci Sayin Nikolaus Me-
yer-Landrut, Dig iligkiler ve Avrupa Birligi Genel
MUdUrd Sayin Kasim Cicek, Merkezi Finans ve ihale
Birimi Bagkani Sayin Barbaros Murat Kdse, Avrupa
Konseyi Bilgi Toplumu ve Suclara Karsl Eylem Di-
rektord Sayin Jan Kleijssen ve Suclara Karsi Eylem
Dairesi Bagkani GRECO Genel Sekreteri Sayin Hanne
juncherin acilig konusmalariyla baslayan konfe-
rans, uzmanlarin sunumlariyla sona erdi.

Etkinlik, sosyal medya hesaplarindan da canli olarak
yayinlandi.

The conference, which started with the opening
speeches of Mr. Abdulhamit GUl, Minister of Justice
of Turkey, Mr. Faruk Kaymakci, Deputy Minister
and Director for EU Affairs, Ambassador Nikolaus
Meyer-Landrut, Head of the EU Delegation to Tur-
key, Mr. Kasim Cicek, Director General for Foreign
Relations and EU Affairs, Mr. Barbaros Murat Kose,
Deputy Director of the Central Finance and Con-
tracts unit, Mr. Jan Kleijjsen, Director of Informa-
tion Society - Action against Crime of the Council
of Europe and Ms. Hanne juncher, Executive Sec-
retary of GRECO and Head of Action against Crime
Department of the Council of Europe, ended with
the presentations of the experts.

The event was also live-streamed on social media
accounts.
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ADALET BAKANIMIZ SAYIN ABDULHAMIT GUL
AVRUPA KONSEYi ADALET BAKANLARI KONFERANSINA KATILDI

Adalet Bakanimiz Sayin Abdulhamit Gil 13-14 Aralik
2021 tarihinde Avrupa Konseyi Donem Bagkan! ital-
ya’'nin ev sahipliginde Venedik’te diizenlenen “Suc ve
Ceza Adaleti: Avrupa’da Oonarici Adaletin Roli” temali
Avrupa Konseyi Adalet Bakanlari Konferansina katil-
du.

Sayin Bakanimiz konusmasinda Ulkemizin kurucu
tyesioldugu Avrupa Konseyi’'nin siyasi roli, goriinir-
[g ve etkinliginin artirlmasina biyiik 6nem verdi-
gini belirterek, hukukun Gstiinligi, insan haklari ve
demokrasi standartlarini daha da yikseltmek ama-
clyla her alanda oldugu gibi adalet sisteminde de ke-
sintisiz reform iradesine sahip oldugumuz hususunu
vurguladi.

cumhuriyetimizin 100. yilina gliven veren ve daha
erisilebilir bir adalet hedefi dogrultusunda kararlilikla
ilerlendigi belirterek bu stirecte temel politika belge-
lerimiz olan Yargi Reformu Stratejisi ile insan Haklari
Eylem Planrnin 6nemine degindi.

our Justice Minister Mr. Abdulhamit Gl attended the
conference of the Ministers of Justice of the Council of
Europe themed “Crime and Criminal Justice: The Role
of Restorative Justice in Europe” organized by the Ital-
ian Presidency of the Council of Europe in Venice on
13-14 December 2021.

In his address, our Minister expressed the signifi-
cance we have attached to increase the political role,
visibility and effectiveness of the Council of Europe of
which Turkiye is a founding member and underlined
ouruninterrupted will to make reforms in the justice
system as in each and every field with a view to rais-
ing the standards of rule of law, human rights and
democracy.

Expressing that we are resolutely approaching the
centenary of our Republic in line with the target of
reliable and more accessible justice, our Minister em-
phasized the importance of our main policy docu-
ments namely the Judicial Reform Strategy Document

and Action Plan on Human Rights.




KISISEL VERILERIN iISLENMESI KARSISINDA
BIREYLERIN KORUNMASI iCiN MODERNIZE
EDILMiS SOZLESME’YE (108+) GENEL BIiR BAKIS
A GENERAL VIEW OF THE MODERNISED

ey VAN CONVENTION (108+) FOR THE PROTECTION
I PROCESSING OF PERSONAL DATA
L.GIRIS LINTRODUCTION

Avrupa Konseyi'nin (AK) 1 Ekim 1985 tarihinde yi-
rirllige giren 108 sayili Kigisel Verilerin Otomatik
isleme Tabi Tutulmasi Karsisinda Bireylerin Korun-
masi Sozlesmesi, kigisel verilerin korunmasi alaninda
baglayici ilk uluslararasi hukuki belge niteligindedir.
Sézlesmenin yurirliige girdigi tarihten itibaren bilgi
ve iletisim teknolojisi alaninda meydana gelen ge-
lismeler, veri isleme faaliyetlerinin kiresellesmesi ve
kisisel verilerin yogun akigindan kaynaklanan gizlilik
problemlerinin dogmasi sonucu yeni diizenlemele-
rin yapiimasina ihtiya¢ duyulmustur. Bu amagla, 108
sayili S6zlesme, “Kisisel Verilerin islenmesine iligkin
Bireylerin Korunmasina iliskin sézlesmede Degisiklik
Yapiimasina Dair Protokol (CETS No: 223)” ile yeni-
lenmistir. 223 sayili Protokol, AK Bakanlar Komitesi
tarafindan Danimarka’nin Helsingor sehrinde ger-
ceklestirilen 128 inci oturumda 18 Mayis 2018 tari-
hinde kabul edilmistir.

Modernize edilen Sozlesme, “Kisisel Verilerin islen-
mesi Karsisinda Bireylerin Korunmasl icin Modernize
Edilmig Sozlesme “Convention 108+” ismi ile yayim-
lanmugtir. Ayrica Sozlesme hikimlerinin uygulan-
masina rehberlik etmek amaciyla agiklayici rapor ya-
yimlanmigtir.

108+ saylli Sozlesme’nin getirdigi yeniliklerin biyuk
olclide Avrupa Birligi Genel Veri Koruma Tiiz(igi'nlin
(GDPR) hiikiimleri ile uyumlu oldugu goriilmektedir.
GDPR, AB’nin kisisel veri alanindaki temel diizenle-
mesi olan 95/46 saylli Direktif'in yerinialan 2016/679
sayili Tuzlk’tlr. GDPR Nisan 2016’da yayimlanmis ve
iki yil sonra Mayis 2018den itibaren yiiriirliige gir-
mistir. 108+ Sozlesmesi ise GDPR ile ayni donemde
kabul edilmig ve 10 Ekim 2018 tarihinde imzaya acil-
mistir. Her iki dizenleme de, bilisim teknolojilerinde

The Convention No. 108 for the Protection of In-
dividuals with regard to Automatic Processing of
Personal Data of the Council of Europe (CoE), which
entered into force on 1 October 1985, is the first in-
ternational legal instrument that is binding in the
area of protection of personal data. Since the date on
which the Convention entered into force, a need for
new regulations has aroused as a result of the de-
velopments taking place in the area of information
and communication technologies, globalisation of
the data processing activities, and privacy problems
deriving from the intensive flow of personal data. In
line with this purpose, the Convention No. 108 was
amended with “The Protocol amending the Conven-
tion for the Protection of Individuals with regard to
Automatic Processing of Personal Data (CETS No:
223)”. The Protocol No. 223 was adopted on 18 May
2018 by the 128th session of the COE Committee of
Ministers held in Helsinggr, Denmark.

The modernised Convention was published under the
name of “Convention for The Protection of Individuals
with Regard to The Processing of Personal Data - Con-
vention 108+”. In addition, an explanatory report was
published with a view to providing guidance for the
implementation of the provisions of the Convention.

It is seen that the innovations brought by the Con-
vention No. 108+ is in line with the provisions of the
General Data Protection Regulation (GDPR) of the EU
to a great extent. GDPR is the Regulation numbered
2016/679 that replaced the Directive No. 95/46 which
was the main legal regulation of the EU in the area
of personal data. GDPR was published in April 2016
and entered into force two years later, in May 2018.
The Convention 108+ was adopted in the same period

16

ULUSLARARASI HUKUK BULTENI



KISISEL VERILERIN ISLENMESI KARSISINDA BIREYLERIN KORUNMASI

Nuray KOVANCI

ICIN MODERNIZE EDILMIS SOZLESME'YE (108+) GENEL BIR BAKIS

yasanan hizli degisimlere iligkin olarak bireyin kisisel
verilerinin glivence altina alinmasina yonelik cabalar
olarak kabul edilebilecektir.

Turkiye, AK'nin 108 sayili S6zlesmesi'ni 28 Ocak 1981
tarihinde imzalamig, 2 Mayis 2016 tarihinde onay-
lamig ve 1 Eylll 2016 tarihinden itibaren yurlrlige
koymustur. Ulkemiz, 108+ sayil Sozlesme’ye ise he-
nlz taraf olmamugtir.

Il. AMAC VE KAPSAM

108+ sayili Sozlesme’nin 1 inci maddesinde Soz-
lesme’nin amaci, uyrugu veya ikamet yeri ne olursa
olsun kisisel verilerin islenmesine iliskin olarak her
bireyin korunmasi ve bu sekilde, basta gizlilik hakki
olmak tzere bireylerin insan haklari ve temel dzglr-
[iklerine gosterilecek sayglya katkida bulunulmasi
olarak belirtilmistir.

Sozlesme’nin 3 Ginci maddesinde Sozlesme’nin kap-
samidizenlenmigtir. S6z konusu maddenin 1incifik-
rasina gore, her bir Taraf, kendi yargi yetkisi alanin-
daki kamu sektoriinde ve Ozel sektorde gerceklesen
veri igslemelerine igbu Sozlesme’yi uygulamayi ve bu
sekilde her bireyin kigisel verilerinin korunmasi hak-
kint korumayi taahh(t eder.

Aciklayici rapora gore, Sézlesme, gercek kisi verile-
rinin islenmesi ile ilgili olmakla birlikte, Tarafiar i¢
hukuklarindaki korumay1, mesru ¢ikarlarini korumak
amaciyla ttzel kisilere iliskin verileri de kapsayacak
sekilde genisletebilirler. Sozlesme, hayatta olan bi-
reyler icin gecerlidir, vefat eden kisilerin kisisel veri-
lerine uygulanmaz. Ancak bu dlzenleme, Taraflarin
korumay! vefat eden kisileri de kapsayacak sekilde
genisletilmesini engellemez (Agiklayici Rapor, m. 30).

Sozlegme’nin 3/2 nci maddesinde S6zlegme hukim-
lerinin uygulanmayacagl alan belirtilmistir. Buna
gore,tamamen kigisel veya ev ici faaliyetler esnasinda
kisisel verilerin islenmesine Sozlesme uygulanmaya-
caktir. Ayniicerikte bir hiikim GDPR 2/2-c maddesin-
de deyeralmaktadir. Agiklayici rapora gore, tamamen
kisisel veya ev faaliyetleri, bireyin dzel hayati ile ya-
kindan ve objektif olarak baglantili olan ve baskala-
rinin kigisel alanini 6nemli 6l¢lide etkilemeyen faali-
yetler olarak kabul edilmektedir (Aciklayici Rapor, m.
27).

with the GDPR and was opened to signature as of 10
October 2018. Both of these legal instruments can be
acknowledged as efforts to safeguard the personal
data of individuals in relation to the rapid changes in
the information technologies.

Turkey, signed the Convention No. 108 of the COE on
28January 1981, ratified on 2 May 2016, and enforced
iton 1 September 2016. Our country is not a party to
the Convention No. 108+ yet.

1I.PURPOSE AND SCOPE

The purpose of the Convention No. 108+ is defined in
Article 1 as follows: to protect every individual, what-
ever his or her nationality or residence, with regard
to the processing of their personal data, thereby con-
tributing to respect for his or her human rights and
fundamental freedoms, and in particular the right to
privacy.

The scope of the Convention is defined in Article 3 of the
convention. According to Paragraph 1 of the said Arti-
cle, each Party undertakes to apply this Convention to
data processing subject to its jurisdiction in the public
and private sectors, thereby securing every individual’s
right to protection of his or her personal data.

According to the explanatory report, while the Con-
vention concerns data processing relating to indi-
viduals, the Parties may extend the protection in their
domestic law to data relating to legal persons in order
to protect their legitimate interests. The Convention
applies to living individuals: it is not meant to apply
to personal data relating to deceased persons. How-
ever, this does not prevent Parties from extending the
protection to deceased persons. (Explanatory Report,
Art. 30).

Article 3/2 of the Convention defines the areas where
the provisions of the Convention shall not be applied.
Accordingly, this Convention shall not apply to data
processing carried out by an individual in the course
of purely personal or household activities. A provision
with a similar content is also found in Article 2/2-c of
the GDPR. According to the explanatory report, purely
personal or household activities are activities which
are closely and objectively linked to the private life of
an individual and which do not significantly impinge
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KiSiSEL VERILERIN iSLENMESI
KARSISINDA BIiREYLERIN
KORUNMASI iCiN MODERNIZE
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GENEL BiR BAKIS

ITH REGARD TD
)F PERSONAL DATA

Data Access / Login
Personal Account

108+ sayili Sozlesme’nin 3 Uncl maddesi, 108 sayili
S6zlesme’de ongorilen, taraf devletlerin tevdi edecek-
leri bir liste Uzerinden belli otomatik kigisel veri dosyasi
kategorilerini Sozlesme’den istisna tutacaklarina yo-
nelik bildirimde bulunmaimkanini ortadan kaldirmig-
tir. BOylece, istisna alani daraltilmig ve kisisel verilerin
korunmasi alaninda kapsam genigletilmistir.

son olarak, 108+ sayili Sézlesme ile Avrupa Birligi’ne
ve diger uluslararasi kuruluglara Sozlesme’ye taraf
olma imkani taninmustir (108+, m. 28/1). Bilindigi
gibi benzer bir dlizenleme 108 sayili S6zlesme’de yer
almamaktadir.

IIL.TEMEL KAVRAMLAR

Sézlesme’de yer alan belirli temel kavramlar, ulusal
mevzuatlarda yeknesak uygulamayi saglamak ama-
clyla Sézlegme’nin 2 nci maddesinde tanimlanmigtir.
108+ saylli S6zlesme, kimikavramlariyeniden tanim-
lamis ve bunun yaninda yeni kavramlar da eklemistir.

“Kigisel veri” kavraminin 108 sayili Sozlesme’de yer
alan tanimi, 108+ sayili Sozlesme’de de yer almistir.
Bunagore, “kisisel veri”, kimligi belirli veya belirlene-
bilir bir gercek kisi (“ilgili kigi”) hakkindaki tim bilgi-
leri ifade eder (108+, m. 2/a). 108+ say!li S6zlegme’de
yer alan yeni tanima gore, “veri isleme” kavrami; elde
etme, depolama, muhafaza etme, degistirme, yeni-
den dizenleme, aciklama, elde edilebilir hale getirme,
silme veya imha etme gibi kisisel veriler Gizerinde ger-
ceklestirilen herhangi bir iglem veya iglem setini veya

upon the personal sphere of others (Explanatory Re-
port, Art. 27).

Article 3 of the Convention No. 108+ revokes the pos-
sibility, envisaged under the Convention No. 108, to
make a declaration that States Parties will not ap-
ply the Convention No. 108 to certain categories of
automated personal data files, a list of which will be
deposited. Therefore, the area of exemptions is nar-
rowed down and the scope of protection of personal
data is extended.

Finally, itis made possible forthe European Union and
other international organisations to be a party to the
Convention with the Convention No. 108+ (108+, Art.
28/1). As it is known, a similar provision is not found
inthe Convention No. 108.

111.BASIC CONCEPTS

Certain basic concepts found in the Convention are
defined in Article 2 of the Convention in order to en-
sure a uniform application in national legislations.
The Convention No. 108+ both redefined some of the
existing concepts and also added new concepts which
are defined.

Thedefinition of “personal data”, whichisfound in the
Convention No. 108, is also found in the Convention
No. 108+. Accordingly, “personal data” means any in-
formation relating to an identified or identifiable in-
dividual (“data subject”) (108+, Art. 2/a). Pursuant to
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bu verilere mantiksal ve/iveya aritmetik iglemlerin
uygulanmasini ifade eder (108+, m. 2/b). Buna karsi-
lik otomatik islemenin s6z konusu olmadigi hallerde
“veriisleme”, belirli bir kriter uyarinca erisilebilir veya
yeniden dUzenlenebilir olan yapilandiriimig kisisel
veri seti icerisindeki kisisel veriler tizerinde gercekles-
tirilenislem veya iglem setini ifade eder (108+, m. 2/c).

S6z konusu 2 nci maddenin (d) bendine gore de; “veri
sorumlusu”, tek basina ve digerleri ile birlikte veri is-
lemeye iliskin karar alma yetkisine haiz gercek veya
tlizel kisileri, kamu otoritesi, hizmeti, birimi veya di-
ger kuruluslari ifade eder. 108+ sayili Sdzlesme, 108
sayili Sozlesme’den farkli olarak veri sorumlusunun
bu gorevi tek bagina veya baska kisiler ile birlikte ger-
ceklestirebilecegini belirtmistir.

108+ sayili Sozlesme, ilk metinde bulunmayan yeni
kavramlar getirmigtir. Bu kavramilar; alici ve veri is-
leyen kavramlaridir. “Alici (recipient)”, verilerin agik-
landig1 veya erisime acildig| gercek veya tlizel kisileri,
kamu kurumu, hizmeti, birimi veya diger kuruluslari
(108+, m. 2/e); “veri igleyen(processor)”, veri sorumlu-
su adina kisisel veri isleyen gercek veya tlzel kigileri,
kamu kurumu, hizmeti, birimi veya diger kuruluslari
ifade etmektedir (108+, m. 2/f).

IV. TEMEL ILKELER VE YENILIKLER

108+ sayili Sozlesme, taraflara hiikimlerinii¢ hukuk-
larina aktarma ve etkin bir sekilde uygulanmalarini
saglama zorunlulugu getirmistir. Buna gore, her bir

the new definition found in the Convention No. 108+,
the concept of “data processing” means any opera-
tion or set of operations performed on personal data,
such as the collection, storage, preservation, altera-
tion, retrieval, disclosure, making available, erasure,
or destruction of, or the carrying out of logical and/or
arithmetical operations on such data (108+, Art. 2/b).
on the other hand, where automated processing is
not used, “data processing” means an operation or set
of operations performed upon personal data within a
structured set of such data which are accessible or re-
trievable according to specific criteria (108+, Art. 2/c).

Inaccordance with paragraph (d) of the Article 2, “con-
troller” means the natural or legal person, public au-
thority, service, agency or any other body which, alone
or jointly with others, has decision-making power
with respect to data processing. Different to the Con-
vention No. 108, the Convention No. 108+ provides for
that controller can execute its duties alone or jointly
with others.

The Convention No. 108+ introduced new concepts
which are not found in the first text. These concepts
are the concepts of recipient and processor. While “re-
cipient” means a natural or legal person, publicauthor-
ity, service, agency or any other body to whom data are
disclosed or made available (108+, Art. 2/e), “processor”
means a natural or legal person, public authority, ser-
vice,agency or any other body which processes person-
al data on behalf of the controller (108+, Art. 2/f).

ESOURCE
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Taraf, isbu Sozlegme’nin hukumlerine iglerlik kazan-
dirmak amaciyla hukuklarinda gerekli dnlemleri alir
ve bu huktmlerin etkin bir sekilde uygulanmasini te-
min eder (108+, m. 4).

GDPR’In 5 inci maddesiyle kisisel verilerin islenme-
sinde belirli temel ilkeler kabul edilmistir. Bu ilke-
ler; hukuka uygunluk (lawfulness), adalet (fairness),
seffaflik (transparency), amag ile sinirlilik (purpose
limitation), kisisel verilerin asgari diizeyde islenmesi
(data minimisation), dogruluk (accuracy), batiinliik
ve gizlilik (integrity and confidentiality), siireyle sinir-
lilik (storage limitation) seklinde ifade edilmistir.

108+ saylli S6zlesme’nin 5 inci maddesinde, veri igle-
menin mesrulugu ve verilerin niteligine iliskin ilkeler
dlizenlenmistir. Maddenin birinci fikrasina gore; veri
isleme, gbzetilen mesru amaca iliskin olarak orantili
olmalive islemenin tim asamalarinda, kamusal veya
0zel menfaatler ile s6z konusu haklar ve dzgurlikler
arasindaki adil dengeyi ortaya koymalidir. Maddenin
ikinci fikrasinda, her bir Tarafin, veri islemenin, ilgili
kisinin 6zgtr, spesifik, bilgilendirmeye dayali agik ri-
zasinaveya kanunladlizenlenen diger bir mesru sarta
dayali olarak gerceklesmesini saglamakla yikimli
oldugu 6ngorilmistr. Verilerin islenmesi hukuka
uygun olmalidir (108+, m. 5/3).

islemeye konu kisisel veriler:
a. Adil ve seffaf bir sekilde islenir;

b. Acik, belirli ve mesru amaclarla toplanir ve bu
amaglara aykiri bir sekilde iglenmez; kamu menfaa-
ti kapsaminda arsivleme amaglariyla, bilimsel veya
tarihi aragtirma amaclariyla ya da istatistiki amag-
larla ikincil isleme, uygun glivencelere tabi olarak bu
amaclara uygunolur,

¢. isleme amacglarina gore yeterli ve ilgili olur ve agiri
olmaz;

d. Dogruyu yansitir ve gerektiginde giincellenir;

e. isleme amaclarini gerceklestirmek icin gerekli olan
sreyi agsmayacak sekilde ilgili kisilerin kimliklerini
belirlemeye imkan veren bir bigimde iglenir (108+, m.
5/4).

IV.FUNDAMENTAL PRINCIPLES AND INNOVATIONS

The Convention No. 108+ obliges parties to transpose
its provisions into their domestic law and to ensure
effective implementation. Accordingly, each Party
shall take the necessary measures in its law to give
effect to the provisions of this Convention and secure
their effective application (108+, Art. 4).

Specific fundamental principles are adopted in the
processing of personal data with the Article 5 of the
GDPR. These principles are listed as lawfulness, fair-
ness, transparency, purpose limitation, data mini-
misation, accuracy, integrityand confidentiality, and
storage limitation.

In Article 5 of the Convention No. 108+, principles re-
lating to legitimacy of data processing and quality of
data are regulated. Pursuant to Paragraph 1 of the
said Article, data processing shall be proportionate in
relation to the legitimate purpose pursued and reflect
at all stages of the processing a fair balance between
all interests concerned, whether public or private, and
the rights and freedoms at stake. In Paragraph 2 of
the said Article, it is provided for that each Party shall
provide that data processing can be carried out on the
basis of the free, specific, informed and unambiguous
consent of the data subject or of some other legiti-
mate basis laid down by law. Personal data undergo-
ing processing shall be processed lawfully (108+, Art.
5/3).

Personal data undergoing processing shall be:
a. processed fairly and in a transparent manner;

b. collected for explicit, specified and legitimate pur-
poses and not processed in a way incompatible with
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108+ sayill Sozlesme, GDPR ile uyumlu olarak ozel
veri kategorilerini (hassas kisisel veriler) genislet-
mistir. Genetik veriler ile kisiyi ayirt edilebilir sekilde
belirli kilan biyometrik veriler 6zel veri kategorileri
icerisine eklenmig ve bu nitelikteki verilerin basta ay-
rimcilik riski olmak Uzere, ilgili kisinin menfaatleri,
haklari ve temel ozgurltklerine iliskin hassas verinin
islenmesinden dogabilecek risklere karsi 6zel olarak
korunmasi gerektigi maddede acik bir bicimde vur-
gulanmistir (108+, m. 6).

Sézlesme’nin 7/2 nci maddesinde veri giivenligi yo-
nlnden biryenilik olarak, her bir Tarafin, veri sorum-
lularinin, ilgili kisilerin hak ve temel dzgurluklerine
ciddi sekilde miidahale edebilecek veri ihlallerini yet-
kili gbzetim otoritesine gecikmeksizin bildirmesi ge-
rektigi ongorilmastar.

108+ sayill Sozlesme, 108 sayili S6zlesme’de yer al-
mayan yeni bir ilke daha getirmistir. Bu ilke; seffafiik
ilkesidir. S6zlesme’nin 8 inci maddesine gore; veri so-
rumlusu, kisisel verilerin adil ve geffaf islenmesinin
saglanmasl icin gerekli her tlrld ek bilgiler dahil ol-
mak Uzere;

i) kimligi ve mutat meskeni veya kurulusu,

(

(if) hedeflenen islemenin hukuki sebebi ve amaclari,
(iii) islenen kisisel verilerin kategorileri,
(

iv) varsa, kisisel verilerin alicilari veya alici kategori-
lerive

(v) veri sahibinin haklarini kullanma yollari hakkinda
ilgili kisilerin bilgilendirilmesini saglar.

Bununla birlikte, veri sahibinin ilgili bilgileri zaten
bildigi, kisisel verilerin veri sahibinden toplanmadigi,
veri islemenin kanunla acikca 6ngorildigl veya bil-
gilendirmenin mimk{in olmadigi ya da bunun oran-
tisiz caba gerektirdigi hallerde bilgi verilmeyecegi 6n-
gortimustdr (108+, m. 8/2,3).

108+ saylll Sozlesme, her bireyin kendisiyle ilgili ki-
sisel verilerin islenmesi konusunda kullanabilecegi
haklarini kuvvetlendirmistir. Kiginin kendisine ait
kisisel verilerin otomatik olarak bir dosyaya islenip
islenmedigini, islenmis ise nasil islendigini 6grenme
hakkini asiri gecikme ve masraf olmadan kullanaca-
gini ve kendisine hangi tlir verilerinin islendiginin,

those purposes; further processing for archiving pur-
poses in the public interest, scientific or historical re-
search purposes or statistical purposes is, subject to
appropriate safeguards, compatible with those pur-
poses;

C. adequate, relevant and not excessive in relation to
the purposes for which they are processed;

d.accurate and, where necessary, kept up to date;

e. preserved in a form which permits identification of
data subjects for no longer than is necessary for the
purposes for which those data are processed (108+,
Art. 5/4).

The Convention No. 108+ extended the scope of spe-
cial categories of data (sensitive personal data), which
is in line with the GDPR. Genetic data and biometric
data uniquely identifying a person are included in the
special categories of data and it is explicitly underlined
that such data shall be guarded against the risks that
the processing of sensitive data may present for the in-
terests, rights and fundamental freedoms of the data
subject, notably a risk of discrimination (108+, Art. 6).

As an innovation in terms of data security, Article 7/2
of the Convention provides for that each Party shall
provide that the controller notifies, without delay,
the competent supervisory authority of those data
breaches which may seriously interfere with the
rights and fundamental freedoms of data subjects.

The Convention No. 108+ brought a new principle
thatis notfound in the Convention No. 108. This prin-
ciple is the principle of transparency. In line with the
Article 8 of the Convention, the controller informs the
data subjects of:

(i) his or her identity and habitual residence or estab-
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veri islemenin kaynaginin ne oldugunun, verilerin ne
kadar sire ile saklanacaginin bildirilecegini ongor-
mugtdr (108+, m. 9/1,b). Kisinin sozlesme hikimle-
rine aykiri bir gekilde islenmekte olan veya iglenmig
verileri, talep Uzerine, Ucretsiz ve agsir gecikme ol-
maksizin gerekli olan durumlarda dizelttirmek veya
sildirmek hakkina sahip oldugu belirtilmistir (108+,
m. 9/1,e). Bu sekilde koruma kapsami genisletilmigtir.
108+ SOzlegmesi'nin 9-1-e maddesinde yer alan bu
dlzenleme GDPR’In 17 nci maddesinde diizenlenen
“Silme Hakki/Unutulma Hakki (Right to Erasure/Right
to be Forgotten)” hakki ile uyumlu olmakla birlikte
GDPR diizenlemesi kadar kapsamli olmadigi deger-
lendirilmektedir.

108+ Sozlesmesi ile bireylere saglanan haklarin kul-
laniimasinda, kisilere denetim makamlarinin des-
teginden yararlanma hakki da taninmustir (108+, m.
9/1,2).

Sozlesme’nin 10 uncu maddesi ile kisisel verilerin ko-
runmasi hakkinin etkili olmasini saglamak icin108
saylli Sozlesme’de yer almayan ilave yukumlulukler
getirilmistir. S0z konusu dtzenleme, GDPR ve 108+
S6zlesmesi kapsaminda blyik onem taslyan hesap
verebilirlik ilkesi ile iliskilidir. Anilan maddenin bi-
rinci fikrasinda, her bir tarafin, veri sorumlularinin ve
uygun oldugu 6lclide veri isleyenlerin Sézlesme’nin
getirdigi yikimlUliklere uymalari icin uygun tedbir-
leri almasini ve kendi kontrollerindeki veri islemenin
Sézlesme hiikiimlerine uygun oldugunu ispat etme-
sini saglamakla yiikimli oldugu 6ngdrilmstr.

Bu konuda diizenlenen bir diger yenilik ise mahre-
miyet etki analizine iligkindir. Maddenin ikinci fikrasi
uyarinca, her bir tarafin, veri sorumlularinin ve uygun

DATA
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lishment; (ii) the legal basis and the purposes of the
intended processing; (iii) the categories of personal
data processed; (iv) the recipients or categories of re-
cipients of the personal data, if any; and (v) the means
of exercising the rights by the data subject, as well as
any necessary additional information in order to en-
sure fair and transparent processing of the personal
data.

However, the controller shall not be required to pro-
vide such information where the data subject already
has the relevant information, the personal data are
not collected from the data subjects, the processing
is expressly prescribed by law or this proves to be im-
possible or involves disproportionate efforts (108+,
Art. 8/2,3).

The Convention No. 108+ strengthened the rights of
individuals which can be enjoyed in relation to the
processing of personal data related to themselves.
It provides for that every individual have the right to
obtain, without excessive delay or expense, confirma-
tion of the processing of personal data relating to him
or her, the communication of the data processed, all
available information on their origin, on the preser-
vation period (108+, Art. 9/1-b). It is stipulated that
every individual have the right to obtain, on request,
free of charge and without excessive delay, rectifi-
cation or erasure, as the case may be, of such data if
these are being, or have been, processed contrary to
the provisions of this Convention (108+, Art. 9/1-¢).
Thereby, the scope of protection is extended. This pro-
vision found in Article 9/1-e of the Convention 108+ is
in line with the “Right to Erasure/Right to be Forgot-
ten” regulated under Article 17 of the GDPR; however,
it is considered that this provision is not as extensive
as the provisions of the GDPR.

With the Convention 108+, individuals have the right
to benefit from the assistance of a supervisory author-
ity in exercising their rights under the Convention
(108+, Art. 9/1-g).

With Article 10 of the Convention, additional obliga-
tions are introduced, which are not found in the Con-
vention No. 108, in order to ensure that the right to
protection of personal data is enjoyed effectively. This
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oldugu olclide veri isleyenlerin, veri islemeye bagsla-
madan once hedeflenen veri islemenin veri sahiple-
rinin hak ve temel Gzgurltkleri Gzerindeki olasi etki-
lerini degerlendirmesini ve veri islemeyi bu hak ve te-
mel dzgiirliklere midahale riskini dnleyecek veya en
aza indirecek sekilde tasarlamasini saglamasi gerek-
mektedir (108+, m. 10/2). Kigisel verilerin korunmasi
hukukunda mahremiyet etki degerlendirmesi olarak
adlandirilan bu degerlendirme, GDPR’In 35 inci mad-
desinde de yer alan veri sorumlusunun ek yukimli-
[Gklerinden birini olusturmaktadir.

108+ SOzlegsmesi’nin 10/3 Uncl maddesine gore her
bir Taraf, veri sorumlularinin ve uygun oldugu dlctide
veri isleyenlerin, kisisel verilerin korunmasi hakkinin
etkilerini dikkate alan teknik ve idari tedbirleri veri
islemenin tim asamalarinda uygulamasini saglar.
Bu duzenleme, etkili bir koruma seviyesini daha iyi
bir sekilde saglayabilmek icin, veri sorumlularinin ve
uygulanabilir oldugu dlclide veri isleyenlerin, teknik
ve idari tedbirler yoluyla veri isleme faaliyetlerine veri
koruma gerekliliklerini, mimkinse sistem mimarisi
ve tasarimi asamasinda olmak tzere mumkdn olan
en kisazamanda entegre etmelerini diizenlemektedir
(108+, Aciklayici Rapor, m. 89).

108 sayill Sozlesme, 108+ Sozlesmesi ile glincellen-
meden once kisisel verilerin korunmasi hakki agi-
sindan bir denetim mekanizmasi olusturmamistir.
Sozlesme’de sadece Danigma Komitesi adli bir organ
olusturulmugtur (108 sayili S6zlesme, m. 19). S6z-
lesme’de denetim organi yonlnden olan bu eksiklik,
AKnin 181 sayili Kisisel Verilerin Otomatik isleme
Tabi Tutulmasi Karsisinda Bireylerin Korunmasi S6z-
lesmesine Ek Denetleyici Makamlar ve Sinirasan veri
Akisinailiskin Ek Protokol ile giderilmeye calisiimistir.
Anilan Protokol’de taraflara, bir veya birden fazla de-
netim makami olusturma yikimlGligu getirilmistir.
108+ sayili Sozlesme’de ise kisisel verilerin korunma-
sl icin bir veri koruma otoritesi olugturulmasi 6ngor-
mustdr. Sozlesme’nin 15/1 inci maddesine gore; her
bir Taraf, Sozlesme’nin hikimleri ile uyumlulugu
temin etmekle gorevli bir veya birden ¢cok makam be-
lirleyecektir. SOzlesmenin yeni metni ile veri koruma

*
x x General

~ Data

x Protection
X Regulation

X &

regulation relates to the principle of accountability
which is highly important within the scope of GDPR
and the Convention No. 108+. In Paragraph 1 of the
said Article, it is envisaged that each Party shall pro-
vide that controllers and, where applicable, proces-
sors, take all appropriate measuresto comply with the
obligations of this Convention and be able to demon-
strate that the data processing under their control is
in compliance with the provisions of this Convention.

Another innovation regulated under this issue relates
to privacy impact assessment. Pursuant to Paragraph
2 of the said Article, each Party shall provide that con-
trollers and, where applicable, processors, examine
the likely impact of intended data processing on the
rights and fundamental freedoms of data subjects
prior to the commencement of such processing, and
shall design the data processing in such a manner as
to prevent or minimise the risk of interference with
those rights and fundamental freedoms (108+, Art.
10/2). This assessment, which is called as privacy im-
pact assessment in the law of protection of personal
data, constitutes one of the obligations of data con-
trollers laid down in Article 35 of the GDPR.

According to Article 10/3 of the Convention 108+,
each Party shall provide that controllers, and, where
applicable, processors, implement technical and or-
ganisational measures which take into account the
implications of the right to the protection of personal
data at all stages of the data processing. This provi-
sion specifies that in order to better guarantee an ef-
fective level of protection, controllers, and, where ap-
plicable, processors, should ensure that data protec-
tion requirements are integrated as early as possible,
thatis, ideally at the stage of architecture and system
design, in data processing operations through techni-
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otoritelerinin (denetim makami) goérev ve yetkileri
genisletilmig; veri koruma otoritelerinin tagimasi ge-
reken Gzellikler detaylandiriimigtir (108+, m. 15).

Bu konuda 108+ say!li Sdzlesme’nin getirdigi bir diger
onemliyenilik, S6zlesme’ye uygunlugun denetlenme-
sine iligkin yapinin gtclendirilmesidir. Sozlesme, bu
amacla bir “Sozlesme Komitesi” kurulmasini 6ngor-
mugtdr (108+, m. 22). Sozlesme’nin etkili bir sekilde
uygulanmasini kolaylastirmak amaciyla Komite’nin
yetkileri genisletilmigtir. Sozlesme Komitesi bu kap-
samda, Sozlesme’nin uygulanmasini kolaylagtirmak
veya iyilestirmek amacliyla tavsiyelerde bulunabilir ve
Sézlesme’de degisiklik yapilmasi icin dnerilerde bu-
[unabilir. Komite, S0zlesme’nin yorumlanmasi veya
uygulanmasina iligkin her turlt soruya yonelik gorus
belirtebilir. Komitenin Sozlesme’ye herhangi bir yeni
katilimdan once, adayin kigisel veri koruma seviyesi-
ne iliskin Bakanlar Komitesi icin bir gorus hazirlaya-
cagl ve gerekmesi halinde Sozlesme’nin hiikiimlerine
uygunluk icin alinmasi gereken guvenceleri tavsiye
edecegi de ongorilmustr.

Bu hususlar diginda Komite, bir devletin veya ulusla-
rarasli organizasyonun talebi izerine bu devletin veya
uluslararasi organizasyonun sundugu kisisel veri
koruma seviyesinin Sozlegme hikUmleri ile uyumiu
olup olmadigini degerlendirebilir ve gerekli olmasi
halinde bu uyumlulugun saglanmasi icin alinabile-
cek glivenceleri tavsiye edebilir. Gerekli olmasi halin-
de S6zlesme’nin uygulanmasina iliskin tim zorlukla-
rin dostane ¢oziimlerini kolaylastirir (108+, m. 23).

cal and organisational measures (108+, Explanatory
Report, Art. 89).

The Convention No. 108 did not create a supervisory
mechanism for the right to protection of personal
data before being updated with the Convention 108+.
only a body with the name of Consultative Committee
was established under the Convention (The Conven-
tion No. 108, Art. 19). This shortcoming in the Con-
vention in terms of a supervisory body was attempted
to be addressed with the Additional Protocol - No.
181 of the CoE - to the Convention for the Protection
of Individuals with regard to Automatic Processing of
Personal Data, regarding supervisory authorities and
transborder data flows. In this Protocol, parties are
obliged to establish one or more supervisory authori-
ties. On the other hand, in the Convention No. 108+, it
is provided for that a data protection authority shall
be established for the protection of personal data.
Pursuantto Article 15/1 of the Convention, each Party
shall provide for one or more authorities to be respon-
sible for ensuring compliance with the provisions of
this Convention. With the new text of the Conven-
tion, duties and competencies of the data protection
authorities (supervisory authority) and those features
which the data protection authorities should have are
elaborated (108+, Art. 15).

Another innovation brought by the Convention No.
108+ in this issue is to strengthen the structure for
the supervision of compliance with the Convention.
Tothis end, the Convention provides for the establish-
ment of a “Convention Committee” (108+, Art. 22). In
order to facilitate the effective implementation of the
convention, the competencies of the Committee are
expanded. Within this framework, the Convention
committee can make recommendations in order to
facilitate or enhance the implementation of the Con-
vention and can propose making amendments to the
Convention. The Committee can provide opinions in
response to any questions relating to the interpreta-
tion or implementation of the Convention. It is also
provided for that the Committee shall prepare an
opinion to be submitted to the Committee of Ministers
before the accession of a new party to the Convention
in relation to the level of protection of personal data of
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V. SOZLESME’'NIN SINIR OTESI UYGULAMASI VE IS
BIRLIGI

GDPR ve 108+ Sozlesmesi’nin getirdigi en 6nemli
yeniliklerden bir tanesi de uygulama alanina iliskin
genisletmedir (extra-territorial scope). 108 saylli S6z-
lesme ile uyrugu ve ikameti ne olursa olsun “her bir
Taraf Ulkedeki gercek kisilerin haklari” givence altina
alinmigtir. Buna karsilik 108+ Sozlegmesi ile “Glkesel
(territorial)” yaklagim yerine, veri isleme 6znelerinin
yargi yetkisi (jurisdiction) esas alinmigtir.

108+ sayili Sozlesme’de, kisisel verilerin sinir Gtesi
akiginin kural olarak Sozlesme’nin tarafiari arasinda
serbest olacagl, ancak Sozlesme’nin hiikiimlerinin
uygulanmamasi sonucunu doguracak ciddi ve gercek
bir riskin mevcut olmasi halinde veri akiginin yasak-
lanabilecegi veya zel bir izne tabi tutulabilecegi be-
lirtilmistir (108+, m. 14). Alicinin Sozlesme’ye taraf
olmayan bir tlke veya uluslararasi organizasyonun
yargl yetkisine tabi oldugu hallerde, kisisel verilerin
aktarimiancak Sozlesme hikimleri temelinde uygun
seviye korumanin temin edildigi hallerde miimkiin
olacaktir (108+, m. 14/2).

108+ saylli Sozlesme’de, tarafiarin, Sozlesme’yi uygu-
lamak Uzere is birligi yapmay! ve birbirlerine karsilikli
yardimda bulunmayi kabul ettikleri dizenlenmistir
(108+, m. 16). Ayrica farkli denetim makamlari ara-
sinda is birligine yonelik hiikiimlere de yer verilmistir
(108+,m. 17).

the candidate party and, where necessary, shall make
recommendations on safeguards which needs to be
ensured in order to comply with the provisions of the
convention.

Apart from these, the Committee may, at the request
of a State or an international organisation, evalu-
ate whether the level of personal data protection
that State or international organisation provides is
in compliance with the provisions of this Conven-
tion and, where necessary, recommend measures to
be taken to reach such compliance. It shall facilitate,
where necessary, the friendly settlement of all dif-
ficulties related to the application of this Convention
(108+, Art. 23).

V. TRANSBORDER IMPLEMENTATION OF THE CON-
VENTION AND COOPERATION

One of the most important innovations brought by
the GDPR and the Convention 108+ is the extra-terri-
torial scope which enlarges the application area. The
purpose of the Convention No. 108 is “to secure in the
territory of each Party for every individual respect for
his rights” whatever his nationality or residence. On
the other hand, the Convention 108+ is to be applied
to data processing subject to “jurisdiction” instead of
a “territorial” approach.

The Convention 108+ provides for that transborder
flow of personal data is, as a rule, free among the par-
ties of the Convention but if there is a real and serious
risk that would lead to circumventing the provisions
of the Convention, then the data flow may be prohib-
ited or be subjected to special authorisation (108+,
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@6 hlFER@

CENERAL DATA PROTECTION EECULATION

Cezal konularda uluslararasi adli is birligi siirecinde
daha once gorilmemis kapsamda kisgisel verilerin
islenmesi ve sinir otesine aktariimasi s6z konusu ol-
maktadir. Nitekim bilindigi izere adli yardimlagma
talebine konu bircok bilgi; kimlik bilgileri, adres bilgi-
leri ve adli sicil kayitlari kisisel veri niteligi tagimakta-
dir. BU konudaki en énemli uluslararasi diizenleme-
lerden biri, Ceza islerinde Karsilikli AdIT Yardim Avru-
pa S6zlesmesine Ek 2 Nolu Protokoldiir (CIKAYAS Ek
2 Nolu Protokol). S6z konusu Ek Protokol Tiirkiye ba-
kimindan 1 Kasim 2016 tarihinde yartrlige girmistir.

108 saylll Sozlesme'yi dikkate alan CIKAYAS Ek 2
Nolu Protokol’uin “verilerin korunmasi” baglikli 26 nci
maddesinde talebin yerine getirilmesi sonucu olarak
bir taraftan digerine aktarilan kisisel bilgilerin bilgi-
nin aktarildig taraf tarafindan sadece su durumlarda
kullanilabilecegi 6ngorilmstir:

a. Protokollerinin veya Sozlesme’nin gerektirdigi yar-
gisal islemler amaciyla; b. (a) fikrasi altinda bahsedi-
len yargisal islemler ile dogrudan ilgili olan diger adli
ve idari yargisal islemler icin; ¢. Kamu giivenligine
olan mevcut ve ciddi tehlikeyi onlemek icin.

S0z konusu maddenin ikinci fikrasina gore; sayet bil-
ginin veya bilgi konusunun aktarildig tarafin on izni
alinirsa, bu tlr bilgiler yine de bagska amacglaricin kul-
lanilabilir (CIKAYAS Ek 2 Nolu Protokol, m. 26/2).

Art. 14). When the recipient is subject to the jurisdic-
tion of a State or international organisation which is
not Party to this Convention, the transfer of personal
data may only take place where an appropriate level
of protection based on the provisions of this Conven-
tion is secured (108+, Art. 14/2).

The Convention No. 108+ stipulates that the Parties
agree to co-operate and render each other mutual as-
sistance in ordertoimplementthis Convention (108+,
Art. 16). In addition, there are also provisions relating
to the cooperation among different supervisory au-
thorities (108+, Art. 17).

In the process of international judicial cooperation in
criminal matters, there is an unprecedented level of
processing and transborder flow of personal data. In
fact,asitis known, information subject to the request
of judicial assistance such as identity information,
address information, and criminal records are con-
sidered as personal data. One of the most important
international regulations in this issue is the Second
Additional Protocol to the European Convention on
Mutual Assistance in Criminal Matters. The Protocol
in question entered into force on 1 November 2016 in
Turkey.

Article 26 entitled “data protection” of the Second Ad-
ditional Protocol to the European Convention on Mu-
tual Assistance in Criminal Matters, which takes into
account the Convention No. 108, stipulates that per-
sonal data transferred from one Party to another as a
result of the execution of a request may be used by the
Party to which such data have been transferred, only:

a. Forthe purpose of proceedings to which the Conven-
tion or any of its Protocols apply; b. for other judicial
and administrative proceedings directly related to the
proceedings mentioned under (a); c. for preventing an
immediate and serious threat to public security.

According to Paragraph 2 of the said Article, such data
may however be used for any other purpose if prior
consent to that effect is given by either the Party from
which the data had been transferred, or the data sub-
ject (Second Additional Protocol, Art. 26/2).

Paragraph 3 of Article 26 of the Second Additional
Protocol provides for that any Party may refuse to
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CIKAYAS Ek 2 Nolu Protokol’lin 26 nci maddesinin
iclincti fikrasi, CIKAYAS veya Ek Protokolleri uyarinca
alinan taleplerin yerine getirilmesi sirasinda elde edi-
len kisisel verilerin transferinin reddedilebilecegini
dizenlemekte, bu halleri ise “bdyle bir verinin ulusal
mevzuat kapsaminda korunmasi” ve “kigisel verinin
gonderilecegi tarafin 108 sayili Sozlesme ile bagli ol-
mamas!” olarak saymaktadir. Buna gore, ilk secenek-
te bir adIi yardimlagma kapsaminda talep edilen bir
ulke, kendi kisisel verilerinin korunmasi mevzuatina
dayanarak kisisel veriyi aktarmay! reddedebilmekte-
dir. AB hukukunda ise uygun giivenceler kapsamin-
da adliis birligi yapacak olan makamin muhatabinin
esasen AB’ye esdeger olan kisisel verilerin islenme-
siyle baglantili bir AB korumasi standardi saglayip
saglamadiginin degerlendirilmesi gerekecektir.

VI. SONUC VE DEGERLENDIRME

Kisisel veri alaninda Avrupa Konseyi'nin 108 sayili
Sézlesmesi kabul edildiginde, henlz internet ve bili-
sim sektdriinde yasanan degisimler s6z konusu de-
gildi. Bununla birlikte, aradan gecen zaman zarfinda
bilisim ve teknoloji alaninda yasanan hizli degisimler
108 saylli Sozlesme’de bir glincelleme ihtiyacini gun-
deme getirmistir. Bu kapsamda yine Avrupa Konseyi
bunyesinde hazirlanan 108+ sayili Sozlesme, Kisi-
sel verilerin korunmasi agisindan 6nemli giivenceler
saglamakta ve kisisel verilerin korunmasi alaninda
uyulmasi gereken temel ilkeleri belirlemektedir. S6z-
lesme ile kigisel verileri koruma standartlariyikseltil-
mig ve Sozlesme’nin kapsami genigletilmistir. Sonug
olarak, giinimuzde yasanan teknolojik gelismeler,
kiresellesme, veri isleme ve kisisel veri akiglarindaki
cesitlilik ile yogunluk goz 6niinde bulunduruldugun-
da, 108+ sayili S6zlesme’nin getirdigi yeniliklerin, veri
koruma hukuku bakimindan onemli bir adim oldu-
gu ifade edilmektedir. Ote yandan 108+ ile getirilen
dizenlemelerin AB’de yurirlikte olan GDPR ile de
onemlidlcide uyumlu oldugu gorilmektedir. Yapilan
bu dlzenlemelerin kisisel verilerin sinir otesi aktarim
ve iglenmesi dikkate alindiginda butin tlkeler igin
onemlioldugu akla gelmektedir.

transfer personal data obtained as a result of the exe-
cution of a request made under the Convention or any
of its Protocols where “such data is protected under
its national legislation” and “the Party to which the
data should be transferred is not bound by the Con-
vention No. 108”. Accordingly, under the first option,
arequested party of a mutual assistance request may
refuse to transfer personal data based on its own leg-
islation on protection of personal data. In the EU Law,
within the scope of reasonable safeguards, it will be
necessary for the addressee of an authority seeking
mutual assistance to be evaluated if it provides an EU
protection standard in relation to the processing of
personal data which is equivalent to the EU standards
in essence.

VI.CONCLUSION AND EVALUATION

When the Convention No. 108 of the Council of Europe
was adopted in the area of personal data, the changes
in the Internet and the information technologies sec-
tor have not yet happened. However, there have been
rapid changes in the area of information technologies
until now, which broughtaboutthe need toupdatethe
convention No. 108. Withinthisscope, the Convention
No. 108+, which is again drawn up by the Council of
Europe, provides important safeguards for the protec-
tion of personal data and lays down the fundamental
principles that needs to be complied with in the area
of protection of personal data. With the Convention,
the level of the standards of protection of personal
data is increased and the scope of the Convention is
extended. In conclusion, the innovations brought by
the Convention No. 108+ represent an important step
in terms of data protection law considering the tech-
nological developments taking place in today’s world,
globalisation, diversity and density in data processing
and personal data flows. On the other hand, it is seen
that the regulations brought by the Convention 108+
isin line with the GDPR, which is in force in the EU, to
a great extent. Considering the transborder flow and
processing of personal data, it is thought that these
regulations are important for all countries.
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ADALET BAKANI GUL, AVRUPA KONSEYi ADALET BAKANLARI
KONFERANSI iCIN MACARISTAN'DA

Avrupa Konseyi Adalet Bakanlari Konferansi’na ka-
tilmak Gzere Macaristan’da bulunan Adalet Bakani
Sayin Abdulhamit Giil, konferansa ev sahipligi ya-
pan Macaristan Adalet Bakani Sayin Judit varga ve
beraberindeki heyetle goristu.

Adalet Bakani GUl, gorismede Tirkiye'nin Maca-
ristan’la tarihe dayanan koklU iligkilere sahip oldu-
gunu belirterek, iki Ulke arasindaki adli is birliginin
daha da giiclendirilmesi gerektigini sdyledi. Terorle
kiiresel miicadelenin dnemini vurgulayan Gl, Ma-
caristan’daki FETO mensuplarinin varhgini hatirla-
tarak FETO’nlin sadece Tirkiye icin degil varligini
stirdlrdGigl her dlke icin bir tehdit kaynagl oldu-
gunu belirtti. Macaristan Adalet Bakan! varga da
Tlrkiye’nin Avrupa Konseyi'nin kurucu tlkelerinden
biri oldugunu hatirlatarak, Macaristan’in Tirkiye
ile dostane iliskilerin bulundugunu, bu iliskileri her

The Minister of Justice Mr. Abdulhamit Gl, who paid
a visit to Hungary in order to attend the Conference of
Ministers of Justice of the Council of Europe, met with Ms.
Judit varga, Minister of Justice of Hungary, which hosted
the conference, and the accompanying delegation.

During the meeting, the Minister of Justice Mr. Gl
stated that Turkey has deep-rooted relations with
Hungary based on history and that the judicial coop-
eration between the two countries should be further
strengthened. Emphasizing the importance of the
global fight against terrorism, Mr. Gul reminded the
existence of the members of the FETO in Hungary and
stated that the FETO is a source of threat not only for
Turkey but also for every country in which it maintains
its existence. Ms. varga, Minister of Justice of Hungary,
reminded that Turkey is one of the founding countries
of the Council of Europe and stated that Hungary has



alanda gticlendirmeye gayret ettiklerini ifade etti.

Konferans vesilesiyle Azerbaycan Adalet Bakani Sa-
yin Fikret Memmedov ve beraberindeki heyetle de
bir araya gelen Gil, gérismede Azerbaycan’in Ka-
rabag zaferi nedeniyle Memmedov’u bir kez daha
tebrik etti. Bakan Giil, Tirkiye’nin adalet hizmetleri
ve uluslararasi hukuk basta olmak tizere her konuda
Azerbaycan’a destek vermeye devam edecegini s6y-
ledi. Memmedov ise GUl ile Macaristan’da bir araya
gelmekten bliyiik memnuniyet duydugunu belirte-
rek Tlrkiye’nin her alanda Azerbaycan’in yaninda
oldugunu, iki tlke arasindaki dayanismanin her za-
man devam edecegini dile getirdi.

friendly relations with Turkey and that they are trying
to strengthen these relations in every field.

Mr. Gll, who met with the Minister of Justice of Azer-
baijan, Mr. Fikrat Mammadov, and the accompanying
delegation on the occasion of the conference, once
again congratulated Mammadov on Azerbaijan’s victo-
ry in Karabakh. Minister Gl said that Turkey will con-
tinue to support Azerbaijan in all matters, particularly
in justice services and international law. Mammadov
stated that he was very pleased to meet with Mr. Gl in
Hungary and stated that Turkey stands by Azerbaijan
in every field and that the solidarity between the two
countries will always continue.




Dr. Dogukan EKER
Tetkik Hakimi
Rapporteur Judge

AVRUPA KONSEYi

INSAN TIiCARETINE KARSI EYLEM SOZLESMESI
COUNCIL OF EUROPE CONVENTION ON

s ACTION AGAINST TRAFFICKING IN HUMAN BEINGS

I. GIRIS

icinde bulundugumuz cagda etkisini hissettiren kii-
resellesme egilimi, tilkeler arasi insan hareketliliginin
artmasina, teknoloji ve ulagim altyapisindaki gozle
gorllirilerlemeye; insan ticareti niteligindeki eylem-
lerin sayisi ve yogunlugunda ciddi bir artisa neden ol-
mustur. “Uluslararasi Suglar” arasinda siniflandirilan
ve “modern kolelik” seklinde de ifade edilen kavram,
glinimuzde daha ¢ok kadinlarin ve ¢ocuklarin cinsel
yonden ve emek yoninden somurilmesi olarak ta-
rif edilmektedir. insan ticareti yalnizca bireylerin kisi
hak ve 6zgurliklerini ihlal etmekle kalmayip Glkele-
rin milli glivenligi ve sinir giivenligini, kayit disi eko-
nomiyle micadelesini ve toplumlarin refahini tehdit
eden ve ¢ok yonlU bir sekilde micadele edilmesi ge-
reken bir olgu niteligini tagir. Insan ticareti niteligini
taslyan eylemler Ulkemiz mevzuatinda 5237 sayili
Tlrk Ceza Kanunu’nda (TCK) sug olarak kabul edilmig
ve cezai yaptirrma baglanmistir. Olkemiz, “Sinirasan
Orgltli Suclara Karsi Birlesmis Milletler Sozlesme-
si'ne Ek insan Ticaretinin, Ozellikle Kadin ve Cocuk Ti-
caretinin Onlenmesine, Durdurulmasina ve Cezalan-
dirilmasina iliskin Protokol”e de taraf olup kisaca Pa-
lermo Protokoli olarak da adlandirilan bu Protokoliin
onaylanmasini 4804 sayili Kanunla uygun bulmus ve
anilan metni i¢ hukukuna dahil etmistir. Bunun yani
sira Avrupa Konseyi (AK) Insan Ticaretine Karsl Eylem
Sézlesmesi (AK 197 sayili S6zlesme) de Tirkiye tara-
findan imzalanmis ve daha sonra i¢ hukukumuzun
bir parcasi haline getirilmigtir.

11-SOZLESME HAKKINDA GENEL BILGILER

Sozlesme, 16 Mayls 2005 tarihinde Polonya’nin bas-
kenti vargova’da imzaya agiimig olup 8'i AK Uyesi ol-
mak lizere toplam 10 devlet’in Sozlesme’yi onayladigl
1 Subat 2008 tarihinde yurirlige girmistir. 30 Ekim
2021 tarihi itibariyla, 46°s1 AK Uyesi 48 devlet S6zleg-
me’ye taraftir. Rusya Federasyonu ise, AK (iyesi olma-

I. INTRODUCTION

The trend of globalization, which is very effective
in the current age, the increase of human mobil-
ity among the countries and the visible advance-
ment in the transportation infrastructure have led
a substantial increase of the number and density of
human trafficking acts. The concept, which is also
classified as “International Offences” and named as
“modern slavery”, is mainly described as the exploi-
tation of women and children in sexual and labour
terms nowadays. Human trafficking is a fact, which
not only violates the individual rights and freedoms
of the persons but also threatens the national security
and border security of the countries, the struggle of
the countries against shadow economy and the wel-
fare of the societies; and itis also required to be fought
against human trafficking with various methods. The
acts of human trafficking are accepted as an offence in
Turkish Penal Code numbered 5237 and it is imposed
penal sanctions for these acts within the legislation of
our country. Our country is a party to the “Protocol to
Prevent, Suppress and Punish Trafficking in Persons
Especially Women and Children, supplementing the
United Nations Convention against Transnational Or-
ganized Crime”. The approval of this Protocol, which
is also named as Palermo Protocol, was adopted with
the Law numbered 4804 and the afore-mentioned
text was incorporated into our national law. In ad-
dition, the Council of Europe Convention on Action
against Trafficking in Human Beings (CETS No. 197)
was also signed by Turkey and then, it became the
part of our national legislation.

II-GENERAL INFORMATION ABOUT THE CONVENTION

The Convention was opened for signature in Warsaw,
the capital city of Poland, on 16 May 2005. Following
the ratification of 10 States in total, including 8 Mem-
ber States of the Council of Europe, it was entered into

N
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sinakarsin Sozlesme’yiimzalamayan tek devlettir. AK
llyesi olmamasina ragmen Sozlesme’ye taraf olan iki
(ilke ise Belarus ve israil'dir. Ulkemiz, S6zlesme’yi 19
Mart 2009 tarihinde Strasburg’da imzalamig; 30 Ocak
2016 tarihli ve 6667 sayili Kanun ile de Sézlesme’nin
onaylanmasi uygun bulunmugtur. Sézlesme TUrkiye
acisindan 1 eyltl 2016 tarihinden itibaren yururlik-
te olup bir “Girig” kismi ve 10 bollim icerisindeki 47
maddeden olusmaktadir.

IN-SOZLESME HUKUMLERININ INCELENMESI

Sozlesme’nin 1 inci maddesinde; S6zlesme’nin ama-
cl, insan ticaretiyle micadele etmek, magdurlarin
korunmasini saglamak, insan ticaretine karsi etkili
sorusturma ve kovusturmayi teminat altina almak ve
insan ticaretiyle miicadelede uluslararasi is birligini
temin etmek seklinde belirtilmistir. Sozlesme, insan
ticareti eyleminin ulusal veya sinirasan olup olmadi-
gina ve orgitll suc olup olmadigina bakiimadan in-
san ticaretinin her sekli icin uygulanacaktir (AK, 197
Sayili Sozlesme, m. 2).

insan ticaretinin tanimi, Sézlesme’nin 4 tincii mad-
desinde verilmig olup anilan maddenin 1/a hikmdine
gore; “Insan ticareti, kuvvet kullanarak veya kuvvet
kullanma tehdidiyle ya da diger zorlama bicimleriy-
le, kacirma, hile aldatma, nifuzu kotlye kullanma

force on 1 February 2008. As of 30 October 2021, 48
States, 46 of which are member states of the Council
of Europe, are party of the Convention. The Russian
Federation is the only state, which has not signed
the Convention yet, although it is the member of the
council of Europe. The two countries, which are the
parties to the Convention in spite of not being a mem-
berofthe Council of Europe, are Belarus and Israel. The
convention was signed by Turkey on 19 March 2009;
and the adoption of the afore-mentioned Conven-
tion was approved with the Law numbered 6667 and
dated 30 January 2016. The Convention has been in
force since 1 September 2016 in terms of the Republic
of Turkey. The Convention consists of “Preamble” and
47 Articles within 10 Chapters.

III-EXAMINATION OF THE PROVISIONS OF THE CON-
VENTION

In the Article 1 of the Convention, it is stated that the
purposes of this Convention are to prevent and com-
bat trafficking in human beings; to protect the human
rights of the victims of trafficking, to design a compre-
hensive framework for the protection and assistance
of victims and witnesses, as well as to ensure effec-
tive investigation and prosecution; and to promote
international cooperation on action against traffick-
ing in human beings. This Convention shall apply
to all forms of trafficking in human beings, whether
national or transnational, whether or not connected
with organised crime (CETS No. 197, Article 2).

The definition of trafficking in human beings is made
in the Article 4 of the Convention. The sub-paragraph
1/a of the afore-mentioned Article is as follows: “Traf-
ficking in human beings shall mean the recruitment,
transportation, transfer, harbouring or receipt of per-
sons, by means of the threat or use of force or other
forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerabil-
ity or of the giving or receiving of payments or ben-
efits to achieve the consent of a person having control
over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploi-
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veya kisinin caresizliginden yararlanma veya bagkasi
uzerinde denetimi olan kigilerin rizasini elde etmek
icin kazang veya cikar saglanmasi yoluyla kisilerin
istismar amacli tedarik edilmesi, nakli, sevk edilmesi,
barindiriimasi veya teslim alinmasi anlamina gelir.
Istismar terimi, asgari olarak, baskalarinin fuhsu-
nun istismar edilmesini veya cinsel istismarin bagka
bicimlerini, zorla calistirmayi veya hizmet ettirme-
yi, esareti veya esaret benzeri uygulamalari, kullugu
veya organlarin alinmasinticerir”.

TCK'nin “insan Ticareti” baslkli 80. maddesinin 1.
fikrasinda ise; zorla caligtirmak, hizmet ettirmek,
fuhug yaptirmak veya esarete tabi kilmak ya da vi-
cut organlarinin verilmesini saglamak maksadiyla
tehdit, baski, cebir veya siddet uygulamak, nlfuzu
kotlye kullanmak, kandirmak veya kisiler Gizerinde-
ki denetim olanaklarindan veya
caresizliklerinden  yararlanarak
rizalarini elde etmek suretiyle
kisileri Ulkeye sokan, ulke disi-
na ¢ikaran, tedarik eden, kagiran,
bir yerden baska bir yere gottren
veya sevk eden ya da barindiran
kimseye sekiz yildan oniki yila
kadar hapis ve onbin giine kadar adli para cezasl ve-
rilecegi” dlizenlenmistir.

Her iki tanima bakildiginda genel olarak benzer ol-
duklari gortlmektedir. Bununla birlikte, “kisilerin
istismar amagli tedariki” AK Sozlesmesinde insan
ticareti kapsaminda kabul edilmigken, TCK 80 inci
maddesinde bu hususta sadece “fuhus yaptirmak”
kapsama alinmistir.

S6zlesme’nin 4/1-bhiikmUne gore; 4/1-ahlikmUinde-
ki istismar maksadiyla, yine 4/1-a hikmundeki arac-
lara bagvuruldugu takdirde magdurun rizasi gecersiz
kabul edilmekte ve eylem yine insan ticareti olarak
kabul edilmektedir. Ote yandan, 4/1-c hilkm{indeki
diizenlemeye gore; cocugun istismar amacli temini,
bir yerden bir yere tasinmasl, devredilmesi veya tes-
lim alinmasi, 4/1-a hikmundeki araglara bagvurul-
masa bile insan ticareti sayilacaktir. Sozlesme’nin bu

tation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, slavery
or practices similar to slavery, servitude or the remov-
al oforgans.”

In the paragraph 1 of the Article 80, titled as “Hu-
man trafficking”, in Turkish Penal Code; it is stated
that “Any person who procures, kidnaps, harbours
or transports a person from one place to another or
brings a person into the country or takes a person out
of the country, by the use of threat, pressure, force or
violence, employing deceit, abusing his influence, or
obtaining a consent by exploiting control over an-
otheror the desperation of such other, for the purpose
of forcing them into prostitution or to work, provide
a service, harvest their organs or to subject them to
slavery or any similar practice shall be sentenced to
a penalty of imprisonment for a
term of eight to twelve years and
toajudicial fine of up to ten thou-
sand days.”

When both definitions are exam-
ined, it is observed that they are
similar in general terms. In ad-
dition, while “the recruitment of
persons for the purpose of exploitation” is accepted
within the scope of human trafficking in the above-
mentioned Convention, only “forcing persons into
prostitution” is included within this scope in the Ar-
ticle 80 of Turkish Penal Code.

According to the sub-paragraph 4/1-b of the Conven-
tion; the consent of a victim of trafficking in human
beings to the intended exploitation set forth in sub-
paragraph (a) of this article shall be irrelevant, where
any of the means set forth in sub-paragraph (a) have
been used, and it shall be considered as trafficking in
human beings. On the other hand, according to the
sub-paragraph 4/1-c; the recruitment, transporta-
tion, transfer, harbouring or receipt of a child for the
purpose of exploitation shall be considered “traffick-
ing in human beings”, even if this does not involve
any of the means set forth in subparagraph (a) of this
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son iki diizenlemesi, Tiirk Ceza Kanunu’nun 80 inci
maddesinde de benzer ifadelerle tekrarlanmistir.

insan ticareti magduru olan kisiler, yukarida belirtilen
ve insan ticareti olarak kabul edilen eylemlere maruz
birakilan, bulundugu Ulkenin vatandasligini haiz ya
dayabanci statlisindeki gercek kisilerdir. Buradan ha-
reketle; insan ticareti magdurunun, kendisine yonelik
eylemlere razi olup olmadigina bakilmadan, kuvvet
kullanilarak ya da siddet tehdidi ile zorlanan, kagirilan;
hile, aldatma veya nifuzu kotlye kullanma suretiyle
caresizliginden yararlanilan; baskalarina kazang ya da
¢ikar saglama yoluyla istismar amacli temin edilen, bir
yerden diger bir yere taginan, devredilen, barindirilan
yahut teslim alinan kisi oldugu séylenebilir.

Sozlesme’nin 5 ve 6 nci maddelerinde, insan ticare-
tinin 6nlenmesi i¢in alinacak tedbirlere, 7 nci mad-
desinde taraf Devletlerin sinir
kapilarinda almasi gereken 6n-
lemlere, 10 ila 17 nci maddele-
ri arasindaki hikimlerinde ise
magdurlarin korunmasi amaciy-
la ongorilen dizenlemelere yer
verildigi gorilmektedir.

S6zlesme’nin 18 inci maddesinde; “Her bir Taraf, isbu
Sozlesmenin 4 Unci maddesinde sayilan eylemle-
rin, kasten islendiklerinde sug niteligi tagimasi icin
gerekli mevzuat diizenlemelerini ve diger tedbirle-
ri kabul eder.” hilkm{ yer almakta olup TCK’'nin 80
inci maddesinin yukarida yer verilen diizenlemeleri
karsisinda mevzuatimizin Sozlesme ile genel olarak
uyumlu oldugu sdylenebilecektir.

insan ticareti sucunda Devletlerin yargl yetkisi S6z-
lesme’nin 31/1 maddesinde ele alinmistir. Anilan
fikradaki dizenlemelerin de TCK’'nin yer yoniinden
uygulanmasina dair 8 inci maddesi ve devamindaki
maddeleri ile uyumlu oldugu goriilmektedir. TCK’nin
13/1-e bendi uyarinca, insan ticareti sucunun vatan-
das veya yabanci tarafindan yabanci ilkede iglenmesi
halinde de Tirkiye’nin cezai yarg! yetkisi bulundugu
gorlilmektedir. S0z konusu dlzenleme, kanun koyu-
cunun insan ticareti sucu ile ihlal edilen hukuki dege-
re atfettigi dnemi ve konuya olan hassasiyetini gos-

termesi agisindan dikkat cekicidir.

article. These two regulations in the Convention are
also repeated with similar statements in the Article
80 of Turkish Penal Code.

The victims of trafficking in human beings are the
natural persons, who are the citizens of the country
that s/he resides in or the foreign citizens and who
are subject to the acts defined as trafficking in hu-
man beings above. Based on this definition, it can be
said that the victim of trafficking in human beings is
the person, who is recruited, transported, transferred,
harboured or received by means of the threat or use of
force or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of a position of
vulnerability or of the giving or receiving of payments
or benefits for the purpose of exploitation, regardless
of his/her consent to the intended acts.

It is seen in the Convention that
the Articles 5 and 6 cover the
measures for the prevention of
trafficking in human beings, the
Article 7 covers border measures
to be taken by the Parties, and
the Articles between 10 and 17
cover the measures to protect
and promote the rights of victims.

The Article 18 of the Convention is as follows: “Each
Party shall adopt such legislative and other measures
as may be necessary to establish as criminal offences
the conduct contained in article 4 of this Convention,
when committed intentionally.” It can be said thatour
legislation is compatible with the Convention in gen-
eral terms, by taking the above-mentioned provision
of the Article 80 of Turkish Penal Code into attention.

The jurisdiction related with the offence of trafficking
in human beings is discussed in the Article 31/1 of the
convention. It is observed that the provisions in the
afore-mentioned article of the Convention are com-
patible with the Article 8, titled as territorial scope
of application, and the following articles of Turkish
Penal Code. In accordance with the Article 13/1-e of
Turkish Penal Code, Turkish laws shall apply to the of-
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IV-ULUSLARARASI ADLI i$ BIRLiGI VE KONUYA DAIR
TURKIYE’DEKI GELISMELER

insan ticareti, yukarida da ifade edildigi gibi cok bo-
yutlu bir yaklasimla ele alinmasi ve miicadele edil-
mesi gereken bir olgudur. Bu durum; insan ticaretini
onleme, insan ticaretine kargl etkili sorugturma ve
kovusturmay saglama ve magdurlar koruma gibi
belli basli konu bagliklarinda Devletlerin aktif ig birli-
gi icerisinde olmasi ve dayanismasini da zorunlu kil-
maktadir. Sozlesme’nin 6 nci bolimu de “Uluslararasi
Isbirligi ve Sivil Toplumla isbirligi” basligini tagimak-
ta olup bu konuyu diizenlemektedir.

Sozlesme’nin “Bilgilendirme” baslikli 34 nci maddesi-
nin 2 nci fikrasina gore; “Taraf, ic hukukunun sinirlari
dahilinde, dnceden talep olmaksizin, kendi sorustur-
masi cercevesinde elde ettigi bilgiyi, bdyle bir bilginin
iletilen Tarafa igbu Stzlesme geregince ihdas edilen
suclarla ilgili sorusturma veya yargilamayi baglatma-
siveya ylritmesi icin yardimci olacagini veya o Tara-
fin bu bdllimde diizenlenen isbirliginin talep edilme-
sine yol acacagini dlstindiigiinde diger Tarafa iletir.”
S0z konusu diizenlemenin bir benzeri, Tlrkiye’nin de
tarafi oldugu Ceza islerinde Karsilikli Al Yardim Av-
rupa Sozlesmesi’nin 2. Ek Protokolu’ntin 11 nci mad-
desinde yer almaktadir.

fence of trafficking in human beings, committed in a
foreign country by a Turkish citizen ora foreigner. This
regulation isimportantin terms of the importance at-
tached by the law-maker towards the legal value vio-
lated with the offence of trafficking in human beings
and the sensitivity shown by the law-maker towards
the issue.

IV-INTERNATIONAL JUDICIAL COOPERATION AND
DEVELOPMENTS IN TURKEY ON THIS ISSUE

As mentioned above, human trafficking is a fact,
which is required to be dealt and fought with a multi-
dimensional approach. This situation requires the
active cooperation and solidarity of the States with
regard to certain issues such as the prevention of hu-
man trafficking, ensuring effective investigation and
prosecution against human trafficking and the pro-
tection of the victims of human trafficking. The title of
the Chapter VI of the Convention is “International co-
operation and co-operation with civil society”, which
covers the afore-mentioned issue.

The paragraph 2 of the Article 34, titled as “Informa-
tion”, of the Convention is as follows: “A Party may,
within the limits of its internal law, without prior re-
quest, forward to another Party information obtained
within the framework of its own investigations when
it considers that the disclosure of such information
might assist the receiving Party in initiating or car-
rying out investigations or proceedings concerning
criminal offences established in accordance with this
Convention or might lead to a request for co-opera-
tion by that Party under this chapter.” A similar provi-
sion is included in the Article 11 of the Second Addi-
tional Protocol to the European Convention on Mutual
Assistance in Criminal Matters, to which Turkey is a

party.

While executing the requests for mutual legal assis-
tance on the offence of “Human Trafficking” related
with Turkey, the Ministry of Justice of the Republic
of Turkey mediates these requests in the capacity of
the Central Authority in accordance with the sub-
paragraph b ofthe paragraph b of the Article 2 and the
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Bakanligimiz, Ulkemiziilgilendiren ve “insan Ticareti”
sucuna konu olan adli yardimlagsma taleplerinin yeri-
ne getirilmesinde 6706 sayill Cezal Konularda Ulus-
lararasi AdlT is Birligi Kanunu’nun 2 nci maddesinin
birinci fikrasinin (b) bendi ve 3 nci maddesi hiikimle-
ri uyarinca merkezi makam sifatiyla taleplere aracilik
etmektedir. Ote yandan; anilan hikiimler uyarinca,
s6z konusu adli yardimlagma taleplerinin uygunlugu
konusunda karar verme yetkisi de Ulkemiz agisindan
Bakanligimizin gorevleri arasindadir. Bunun yani
sira, bagta BM Uyusturucu ve Sug Ofisi (UNODC) ol-
mak tzere, Tlrkiye’nin katihmcist oldugu uluslarara-
si orgitlerin insan ticaretiyle miicadele konusundaki
uluslararasi adli ig birligini gelistirmeye donik faali-
yetleri de Bakanlhgimiz tarafindan takip edilmektedir.

Ote yandan, insan ticareti magdurlarinin korunma-
sI ve g6¢ konusuna iliskin stratejilerin belirlenerek
kurumlararasi esglidimiin saglanmasi konusun-
da icisleri Bakanligina bagli olarak gorev yapan Gog
idaresi Genel M{idirligirniin statiist, 29 Ekim 2021
tarihli ve 31643 sayill Resmi Gazete’de yayimlanan
BazI cumhurbagkanligi Kararnamelerinde Degisiklik
Yapilmasi Hakkinda Cumhurbaskanligr Kararname-
si’nin 20 ila 31 inci maddeleri arasindaki hikimlerle
degistirilmistir. Onceden 1 sayili Cumhurbagkanligi
Kararnamesi’nin 256 nci maddesinde icisleri Bakan-
ligrnin hizmet birimleri arasinda sayilan Go¢ idaresi
Genel MiidUrligu, degisiklik sonrasinda 4 sayili Ba-
kanliklara Bagli, ilgili, iliskili Kurum ve Kuruluglar
ile Diger Kurum Ve Kuruluslarin Teskilati Hakkinda
Ccumhurbagkanligl Kararnamesi'nin 158 inci ve de-
vamindaki maddelerinde dlizenlenmigtir. Yeni yapi-
lanmada Goc¢ idaresi Bagkanligi adini alan Kurum’un
Baskani, dogrudan icisleri Bakanrna karsi sorumlu
kiinmig olup Bagkanlik tegkilatr icerisinde birden faz-
la Genel MUdUrlUk kurulmasi ongorllmustir. Mevcut

30 JULY

provisions of the Article 3 of the Law No. 6706 on In-
ternational Judicial Cooperation in Criminal Matters.
In addition, in accordance with the afore-mentioned
provisions, one of the duties of our Ministry is to de-
cide on the suitability of these requests for mutual le-
gal assistance in terms of our country. Moreover, the
activities of the international organizations, especial-
ly United Nations Office on Drugs and Crime (UNODC),
of which the Republic of Turkey is one of the partici-
pants, towards improving the international judicial
cooperation on fight against human trafficking are
also followed by our Ministry.

On the other hand, the status of the Directorate Gen-
eral of Migration Management, which fulfil its duties
under the Ministry of Interior on the protection of vic-
tims of human trafficking, determination of strate-
gies in the field of migration and coordination for the
implementation of policies and strategies among
the institutions, was amended with the provisions
between the Articles 20 and 31 of the Presidential
Decree on the Amendment of Certain Presidential
Decrees, published in the Official Gazette dated 29
October 2021 and numbered 31643. The Directorate
General of Migration Management, which was previ-
ously regarded among the service units of the Min-
istry of Interior in the Article 256 of the Presidential
Decree No. 1, was re-enacted within the Article 158
and following articles of the Presidential Decree No. 4
on the Organization of the Institutions and Organiza-
tions Associated, Related and Affiliated to the Minis-
triesand Other Institutions and Organizations follow-
ing the amendment. In its new structure, the name of
the Institution was changed as the Presidency of Mi-
gration Management, the President of the Institution
was directly held responsible to the Minister of Inte-
rior,and many General Directorates was prescribed to
be established within the organization of the Presi-
dency. It can be said that the unit, which is currently
structured as the “Department of the Protection of
Victims of Human Trafficking” within the body of the
Directorate General of Migration Management, may
be re-organized within the scope of the new amend-
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durumda, Go¢ idaresi Genel MUdrligt biinyesinde
“insan Ticareti Magdurlari Koruma Daire Baskanhg”
olarak yapilandiriimig olan birimin, yapilan yeni du-
zenleme kapsaminda yeniden yapilandirilabilecegini
soylemek mimkdndir. Bu yaklagim, Ttrkiye’nin in-
san ticaretinin 6nlenmesi ve magdurlarinin korun-
masi konusundaki hassasiyetini gostermekte ve ko-
nunun kurumsal kapasitesi ve hareket kabiliyeti gec-
mise oranla dahayuksek birorglitlenme icerisinde ele
alinacagina da isaret etmektedir.

V-iINSAN TICARETIYLE MUCADELE UZMANLAR GRUBU

insan Ticaretiyle Micadele SGzlesmesi’nin 36 nci
maddesine gore; insan Ticaretiyle Miicadele Uzman-
lar Grubu (kisaca Tiirkce: ITMUG, ingilizce: GRETA),
Sozlesme’nin taraf Devletlerce uygulanmasini takip
etmekle gorevli kilinmistir. ITMUGIGRETA Uyeleri,
Sézlesme’ye taraf Devletlerin olusturacagl Taraflar
Komitesi Uyelerince ve yine taraf Devletlerin vatan-
daglarr arasindan 4 yillik bir stre icin secilmekte ve
bu siire bir defa uzatilabilmektedir. TMUG/GRETA ta-
rafindan taraf Devletlerin S6zlesme’ye uygunluk agi-
sindan hangi yontemle inceleneceginin ayrintilari ise
Sozlesme’nin 38 nci maddesinde yer almaktadir.

ITMUGIGRETA, Tiirkiye'ye iliskin S6zlesme’nin uygu-
lamasli hakkindaki ilk raporunu 8 Ekim 2019 tarihin-
de yayimlamugtir. TUrkiye, insan ticaretiyle micadele
amaciyla gerekli yasal diizenlemeleri kabul etmekte
ve Onlemleri uygulamaktadir. Ayni zamanda, insan
haklarinin temel ilkelerine saygl gostererek diizensiz
goclin engellenmesi icin uluslararasi isbirligi meka-
nizmalarini agik tutmaktadir.

ment. This approach, which indicates the awareness
of Turkey towards the prevention of human traffick-
ing and the protection of victims of human trafficking,
points out that this issue will be addressed by a new
organization with higher institutional capacity and
mobility, when compared to past.

V-GROUP OF EXPERTS ON ACTION AGAINST TRAF-
FICKING IN HUMAN BEINGS

According to the Article 36 of the Convention on Ac-
tion against Trafficking in Human Beings, the Group
of Experts on Action against Trafficking in Human
Beings (GRETA) shall monitor the implementation of
this Convention by the Parties. The members of GRETA
shall be elected by the Committee of the Parties for a
term of office of 4 years, renewable once, chosen from
amongst nationals of the States Parties to this Con-
vention. The details of evaluation procedure in terms
of the implementation by the Parties of the present
convention, which shall be carried out by GRETA, are
given in the Article 38 of the Convention.

GRETA prepared and published its first report on 8 Oc-
tober 2019 about the implementation of the Conven-
tion by Turkey. Turkey adopts necessary legal regula-
tions and takes necessary measures with the aim of
fight against human trafficking. Turkey respects the
fundamental principles of human rights and keeps
the mechanisms for international cooperation open
inorder to prevent irregular migration.

36|
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VI-SONUC VE DEGERLENDIRME

insan ticareti, giinimiizde “modern kélelik” olarak
adlandiriimakta ve agir bir insan hakki ihlali niteligi
tagimaktadir. Turkiye’nin, insan ticareti sucuna kar-
51 etkili sorusturma ve kovugturmanin saglanmasini
temin etmek icin konuyu Tirk Ceza Kanunu’nda ay-
rintil olarak diizenlemistir. Bunun yani sira, BM’nin
Palermo Protokoll de TUrkiye tarafindan onaylana-
rak ic hukukunun bir parcasi haline getirilmistir. AK
nezdinde imzalanan insan Ticaretine Kargl Eylem
Sézlesmesi'ne taraf olan TUrkiye, s6z konusu Sozles-
me’nin gerek insan ticaretinin dnlenmesi ve magdur-
larin korunmasi, gerek bu konuyla ilgili uluslararasiis
birliginin saglanmasi hikimlerini hayata gecirmek
amacityla caligmalarina devam etmektedir. Anilan
S6zlegme hikUmlerinin uygulanmasinin incelenme-
siicin ayri bir uzmanlar grubu (GRETA/ITMUG) kurul-
mustur. Bicim degistiren ekonomik faaliyetler, tilke-
ler arasi artan insan hareketliligi, ulagim ve teknoloji
konularindaki ilerlemeler ve Covid-19 pandemisine
bagli olarak sinanan Dinya ekonomileri kargisinda,
ozellikle zorla calistirma ve diger araclari kullanmak
suretiyle olusan insan ticareti sucunun ilerleyen do-
nemde daha buylk sorunlar olusturmasi kuvvetle
muhtemel goziikmektedir. Buradan hareketle, insan
yagam ve onurunun daha etkin korunmasi amaciyla
insan ticaretine karsl etkili miicadele icin devletlera-
raslis birliginin gelistirilmesinin ve bu amacla mevcut
is birligi platformalarinin daha etkin kullaniimasinin
yani sira yeni mekanizmalarin da devreye konulma-
sinda yarar bulundugu dustintlmektedir.

AN TICERLTY
AALOUELLETEY
DAY VIR MY

VI-CONCLUSION AND EVALUATION

Nowadays, human trafficking is named as “modern
slavery” and it is a heavy violation of human rights.
In order to ensure effective investigation and pros-
ecution against the offence of human trafficking, the
Republic of Turkey enacts this issue in detail within
Turkish Penal Code. In addition, the Palermo Protocol
of the UN was also ratified and incorporated into its
national law by Turkey. Turkey, which is the party to
the Council of Europe Convention on Action against
Trafficking in Human Beings, continues to carry out
its activities in order to implement the provisions of
the Convention related with the prevention of human
trafficking, the protection of the victims of human
trafficking and the promotion of international co-
operation on this issue. A separate groups of experts
(GRETA) was formed in order for the implementation
of the provisions of the afore-mentioned Convention
to be examined. The offence of human trafficking,
particularly by means of forced labour and using any
other means, will create bigger problems very likely
inthe near future, in view of the changes in economic
activities, the increase of human mobility among the
countries, the advancements in the fields of transpor-
tation and technology and World economies tested
due to Covid-19 pandemic. Therefore, it is thought
that it will be beneficial to implement new mecha-
nisms, as well as to improve cooperation among the
States and to use the current cooperation platforms
more efficiently, in order to fight against human traf-
ficking actively for the purpose of the effective protec-
tion of human life and dignity.

R

50 WORLD DAY AGAINST
uLy Trafficking in Persons

—_y

#Crd hananTraifickdog
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BAKAN YARDIMCISI SAYIN YAKUP MOGUL, YOLSUZLUKLA MUCADELE
SOZLESMESI TARAF DEVLETLER KONFERANSINA KATILDI

Adalet Bakan yardimcisi Sayin Yakup Mogul bagkan-
ligindaki Bakanligimiz heyeti, 13-17 Aralik 2021 ta-
rinlerinde Misirin Sarm El Seyh kentinde diizenlenen,
Birlesmig Milletler Yolsuzlukla Mucadele Sozlegmesi
(BMYMS) Taraf Devletler Konferansina katilim sagla-
du.

BMYMS’nin en st karar organi olan ve bu yil doku-
zuncusu dizenlenen Taraf Devletler Konferansi’nin
Genel Kurulunda Ulkemiz adina bir konugma yapan
Sayin Mogul, yolsuzlukla miicadelenin gerekliligini
vurgulayarak, Birlesmig Milletler Yolsuzlukla Mica-
dele S6zlesmesi’nin bu konudaki 6nemini ve tGlkemi-
zin yolsuzlukla miicadele alaninda yaptigi caligmala-
railigkin bilgi verdi.
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The delegation from the Ministry led by our Deputy
Justice Minister Mr. Yakup Mogul attended the Con-
ference of States Parties to the United Nations Con-
vention against Corruption organized in Sharm El-
Sheik (Egypt) on 13-17 December 2021.

Mr. Mogul made an address in the General Assembly
of the ninth session of the Conference of the States
Parties, being the highest decision making organ of
the United Nations Convention against Corruption,
and he emphasized the necessity of anti-corruption
efforts, the importance of the United Nations Conven-
tion against Corruption and provided information on
the works undertaken by Tirkiye in the field of anti-
corruption.




ADALET BAKAN YARDIMCISI MOGUL,
IRAN iISLAM CUMHURIYETi ANKARA BUYUKELCISINi KABUL ETTI

Adalet Bakan Yardimcisi Sayin Yakup Mogul, iran islam
Cumbhuriyeti Ankara Biytikelcisi Sayin Mohammad Fa-
razand ve beraberindeki heyeti 19 Ekim 2021 tarihinde
kabul etti.

Genel Midurliglimiiz temsilcilerinin de hazir bulun-
dugu gorismede, iki Ulke arasindaki hiukimli nakli
konulari ele alinarak tilkelerimiz arasinda stiregelen iyi
diizeydeki adli is birliginin daha da gelistirilmesi husu-
sunda mutabik kalindi.

The Deputy Minister of Justice Mr. Yakup Mogul received
the Ambassador of the Islamic Republic of Iran to Ankara,
Mr. Mohammad Farazand, and the accompanying del-
egation on 19 October 2021.

During the meeting where the representatives of our Di-
rectorate General were also present, the issues relating to
the transfer of sentenced persons between the two coun-
tries were discussed and a consensus was reached on the
further development of the existing good judicial coop-
eration between the two countries.
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OVERVIEW OF THE EUROPEAN UNION'’S

Tetkik Hakimi

Rapporteur Judge PROPOSAL FOR A REGULATION ON
—— ARTIFICIAL INTELLIGENCE
I.GENEL OLARAK I.OVERVIEW

Avrupa Birligi’nin (AB) yiiriitme organi olarak nite-
lendirilen AB Komisyonu, Birligin politikalarinin ta-
sarlayicist ve yuritiici organi olarak yapay zeka ko-
nusunda bircok calisma yapmaktadir. Komisyonun
bu alandaki temel amaci yapay zeka teknolojisinin
gelisimine destek olarak yapay zekanin olumlu yon-
lerinden Avrupa pazarinin faydalanmasinin onini
agmak ve bu alandaki risk ve tehlikelerinde dnline
gecmektir.

Bu kapsamda Komisyon, ilk olarak yapay zeka ala-
ninda etik degerlerin belirlenmesi amaciyla 2018 yI-
linda “Avrupa icin Yapay Zeka (Artificial Intelligence
for Europe)” baglikli strateji belgesini yayinlamis ve
Avrupa Yapay zeka ittifakeni (The European Al Alli-
ance) olusturmustur. Bu olugumun amacl, yapay zeka
konusunda cok paydagliistisare sireci (alanda ¢alisan
sirketler, tuketici kuruluslari, sektor temsilcileri gibi
farkll paydaslar) olusturmak suretiyle bu konuda-
ki geri donls ve degerlendirmeleri AB Komisyonuna
sunmak olarak belirlenmigtir. Ayrica Komisyon, yapay
zeka konusunda bagimsiz “Ust Dlizey Uzman Grubu
(High Level Expert Group-HLEG)” olusturmustur.

52 uzmandan olugan HLEG, 2019 yilinda yapay zekali
sistemlerin gtvenilir kabul edilebilmesi icin tagimasi
gereken 7 temel etik ilkeyi belirledigi “Giivenilir Ya-
pay Zeka icin Etik ilkeler Kilavuzu (Ethics Guidelines
for Trustworthy Al)” belgesini yayinlamigstir. Belir-
lenen 7 temel ilke; 1) Insan Unsuru ve Denetim, 2)
Teknik saglamlik ve Giivenlik, 3) Gizlilik ve Verilerin
Korunmasl, 4) Seffaflik, 5) Cesitlilik, Ayrimcilik Yapil-
mamasi ve Adalet, 6) Toplumsal ve Cevresel Fayda, 7)
Hesap Verebilirlik olarak kargimiza ¢ikmaktadir.

2020 yilina gelindiginde ise Komisyon tarafindan
“vapay zeka, Nesnelerin interneti ve Robotigin Gii-
venlik ve sorumluluk Etkilerine iliskin Rapor (Report
on the Safety and Liability Implications of Artificial
Intelligence, the Internet of Things and Robotics)”
yayinlamigtir. Rapor ile yapay zeka teknolojisinin gt-
venlik ve sorumluluguna iliskin degerlendirme ya-

The EU Commission, defined as the executive organ
of the European Union (EU), conducts many works on
artificial intelligence as the designer and executive
organ of the Union’s policies. The essential aim of the
commission in this field is to pave the way for Europe-
an market to benefit from positive aspects of the arti-
ficial intelligence and prevent the risks and dangersin
this field by supporting the development of artificial
intelligence technology.

Within this scope, the Commission has published
the strategy document titled “Artificial Intelligence
for Europe” in 2018 with the purpose of determin-
ing ethical values in the field of artificial intelligence
and has formed the European Al Alliance. The aim of
this establishment has been determined as present-
ing feedback and evaluations on the matter to the
EU Commission by establishing a multi-stakeholder
consultation process (different stakeholders such as
companies that operate in the field, consumer orga-
nizations, representatives from sector) on artificial
intelligence. Additionally, the Commission has es-
tablished an independent “High Level Expert Group
(HLEG)” on the subject of artificial intelligence.

consisting of 52 experts, HLEG published “Ethics
Guidelines for Trustworthy Al”, in which it determined
7 main ethical principles required for the systems
with artificial intelligence to be deemed trustworthy,
in 2019. Seven main principles determined are as fol-
lows; human agency and oversight, (2) technical ro-
bustness and safety, (3) privacy and data governance,
(4) transparency, (5) diversity, non-discrimination
and fairness, (6) environmental and societal well-
being and (7) accountability.

Moreover, the Commission published “Report on the
Safety and Liability Implications of Artificial Intelli-
gence, the Internet of Things and Robotics” in 2020.
With the Report, the security and responsibility of the
artificial intelligence technology has been assessed
and it has been determined that the current regula-
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piimig ve mevcut dizenlemelerin konuyu tam olarak
karsilamadigi tespiti yapiimistir.

Ayni yil Komisyon *“Yapay Zeka Uzerine Beyaz Ki-
tap-Mikemmellik ve Givene Avrupa Yaklagimi
(White Paper on Artificial Intelligence: a European
Approach to Excellence and Trust)” baglikli belgeyi
yayinlamistir.

Son olarak Komisyon tarafindan, 21 Nisan 2021 ta-
rihinde “vapay zekaya iliskin Uyumlastiriimis Ku-
rallara ve Birligin Yasal Dlizenlemelerinin Degistiril-
mesine Yonelik Avrupa Parlamentosu ve AB Konseyi
TlzUgu Onerisi (Yapay zeka Yasasl)” sunulmustur.
Anilan Tiizik Onerisi uluslararasi alanda yapay zekayi
dizenleyen ilk yasal belge taslagi olma niteligini ta-
simaktadir. Komisyon sz konusu Oneri’yi 26 Nisan
2021-17 Temmuz 2021 tarihleri arasinda goriige ac-
mistir. Tiz{glin, Avrupa Parlamentosu ve Konseyince
yapilacak degerlendirme, diizenleme ve oylamanin
ardindan yiirlrlige girmesi dngoriilmektedir.

tions do not fully meet with the subject matter.

In the same year, the Commission also published the
document titled “White Paper on Artificial Intelli-
gence: A European Approach to Excellence and Trust”.

Finally, the “Proposal for a Regulation of the Euro-
pean Parliament and of the Council laying down
harmonized rules on artificial intelligence (Artificial
Intelligence Act) and amending certain union Legis-
lative Acts” was submitted by the EU Commission on
21 April 2021. Aforementioned Proposal, is regarded
as the first draft legal document regulating artificial
intelligence in the international arena. The Commis-
sion has put the aforementioned proposal to opinion
between 26 April 2021 and 17 July 2021. It is foreseen
that the regulation will enter into force following the
assessment, review and voting to be conducted by the
European Parliament and the Council.

By the proposal for a regulation of the artificial intelli-
gence, the European Commission aims fora high level

Yapay zeka Tiizigi Onerisiile Avrupa Komisyonu, ya-
pay zeka teknolojisinin gelisimini desteklerken yapay
zekanin AB bolgesinde kullanimi sirasinda AB vatan-
daslarinin temel hak ve ozgirllklerine ylksek du-
zeyde koruma saglamayi amaclamaktadir. Oneri'nin
onaylanmasli halinde bir tarafta ylksek riskli yapay
zekd icin katr kurallarve bu kurallara uyulmamasi ha-
linde agir cezalariceren, diger taraftan isbirligi yoluyla
daha kolay yapay zeka gelistirme firsatlari sunan tek
tip biryasal cerceve olusturulmasi mimkuin olacaktir.

85 maddeden olusan Oneri'de, yapay zekaya iligkin
denetim otoriteleri (European Artificial Intelligence
Board) ile diizenleyici sanal alanlarin olusturulmasi-
nive kictk olcekli tedarikgilerin ve kullanicilarin/yeni

protection of the fundamental rights and freedoms of
EU citizens during the usage of artificial intelligence
in the EU region, while supporting the development
of artificial intelligence technology. In the event that
the proposal is adopted, it will be possible to establish
a uniform legal framework that includes strict rules
for high-risk Al on the one hand and heavy penalties
for non-compliance, and on the other hand, offering
easier Al development opportunities through coop-
eration.

The proposal, which consists of 85 articles, also envis-
ages the creation of regulatory sandboxes with the
European Artificial Intelligence Board, and measures
to decrease the regulatory burden on small-scale sup-
pliers and users/start-ups.
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kurulan sirketlerin dlzenleyici yliklind azaltmaya yo-
nelik 6nlemler de 6ngorilmektedir.

I.TOZUK ONERISINDE ONE CIKAN BASLIKLAR
A.Uygulama Alani

Oneriile yapay zeka sistemlerinin yagam donglsiinde
yer alan cogu aktor icin yuakimlilikler 6ngorilmis-
tir. Bu kapsama yapay zeka sistem saglayicilari, ya-
pay zeka sistemlerini kullanan varliklar, ithalatgilar,
distribGtorler, Grlin Ureticileri ve yetkili temsilcileri
dahildir. Oneri cografi olarak yapay zekayi ireten ku-
rulus AB’de kurulmamis olsa bile, yapay zeka sistemi
Avrupa Pazarinda kullanilyorsa veya sistem tarafin-
dan dretilen cikti AB’de kullaniliyorsa yine uygulama
alani bulacaktir. Bu yoniyle Oneri'nin AB’nin Genel
Veri Koruma Tiiziigli (General Data Protection Re-
gulation-GDPR) ile uyumlu oldugu gorilmektedir.
Ayrica Oneri'nin 2’'nci maddesinin 3’lincii paragrafi
uyarinca minhasiran askeri amagla Uretilen veya bu
amaclar icin kullanilan yapay zeka sistemlerinin du-
zenlemenin uygulama alaninin diginda oldugu belir-
tilmistir.

B.Tanimlar

Oneri’nin 3’incii maddesinde yapay zeka teknik ala-
nina iliskin tanimlara yer verilmistir. Bu kapsamda,
tanimlama yapilirken teknolojinin gelismesine ket
vurmadan, kisitlayici ve dar bir yapay zeka tanimi
yerine gelecekte de gecerli olarak uygulanabilecek,
kapsayici mahiyette genel bir tanima yer verilmeye
cahisiimstir.

Oneri kapsaminda Yapay Zeka Sistemi, “Ek I'de lis-
telenen teknik ve yaklasimlardan bir veya daha faz-
lasi ile gelistirilen ve insan tarafindan olugturulmusg
amaclar kapsaminda, etkilesimde bulunduklari or-
tamlari etkileyen icerik, tahmin, 6neri veya karar gibi
ciktilar Gretebilen yazilim anlamina gelir.” seklinde
tanimlanmistir (Tziik Onerisi, m. 3).

ILHIGHLIGHTS OF THE PROPOSAL FOR REGULATION
A.Implementation Field

By the proposal, obligations are envisaged for many
actors involved in the life cycle of artificial intelligence
systems. Providers of artificial intelligence systems,
entities that use artificial intelligence systems, im-
porters, distributors, product manufacturers and au-
thorized representatives are included in this scope.
Even though the establishment that produced the
artificial intelligence has not been established in EU
geographically, the proposal will still find a field of
implementation if the artificial intelligence system is
used in European Market and the output produced by
the system is used in the EU. In this respect, the pro-
posal seems to be conforming with the EU’s General
Data Protection Regulation (GDPR). Moreover, it has
been stated that artificial intelligence systems pro-
duced exclusively for military purposes or used for
these purposes are outside the scope of the regulation,
pursuant to paragraph 3 of Article 2 of the Proposal.

B.Definitions

Definitions regarding technical field of artificial intel-
ligence are included in Article 3 of the proposal. With-
in this scope, while making the definition, it has been
tried to include an inclusive general definition that
can also be valid in the future, instead of a restrictive
and narrow definition of artificial intelligence, with-
out hindering the development of technology.

Within the scope of the proposal, the artificial intel-
ligence system is defined as, “It means a software that
is developed with one or more of the techniques and
approaches listed in Annex 1 and can, for a given set of
human-defined objectives, generate outputs such as
content, predictions, recommendations, or decisions
influencing the environments they interact with”
(Proposal for a Regulation, Article 3)

C.Prohibited Uses of Artificial Intelligence
Pursuant to Article 5 of the proposal, a series of arti-

ficial intelligence uses are definitely prohibited in EU,
including the below (as in the original text):

a)Artificial intelligence system that deploys sublimi-
nal techniques beyond a person’s consciousness in
order to materially distort a person’s behavior,

ULUSLARARASI HUKUK BULTENI
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C.yasaklanan Yapay zZeka Kullanimlari

Oneri’nin 5’inci maddesine gore, AB’de asagidakiler
de dahil olmak tzere bir dizi yapay zeka kullanimi ke-
sinlikle yasaktir:

a) Kisinin davranigini zararli bir sekilde bozmak icin
bilincalti tekniklerini kisinin bilincinin Gtesinde kul-
lanan yapay zeka sistemleri;

b) Belirli bir grubun giivenlik agiklarini zararli bir ge-
kilde hedef alan yapay zeka sistemleri;

) Sosyal puanlama;

d) Belirtilen istisnalar diginda, kamuya agik alanlarda,
kolluk kuvveti amaciyla “gercek zamanli” uzaktan bi-
yometrik tanimlama sistemlerinin kullaniimas.
D.Yiiksek Riskli Yapay Zeka

Oneri'nin 6 ila 51’inci maddeleri yiiksek riskli yapay
zeka konusunu diizenlemektedir. Oneri’nin 11l numa-
rali eki yiksek riskli olarak kabul edilmesi gereken
yapay zeka kullanimlarinin listesini icermektedir.
Buna gore, ylksek riskli yapay zeka sistemlerinden
bazilarisunlardir:

a)Gercek kigilerin “gercek zamanli” ve “sonradan”
uzaktan biyometrik tanimlanmasi icin kullaniima,

b)Karayolu trafiginin yonetimi ve su, gaz, 1sitma ve
elektrik tedarikinde glvenlik bilesenleri olarak kulla-
niima,

O)Kisileri egitimi veya mesleki egitim kurumlari bag-
laminda erisimi belirlemek, gérevlendirmek ya da
degerlendirmek veya egitim kurumlarina kabul icin
yaygin olarak gerekliolan testlerdeki katilimcilari de-
gerlendirmek,

d)ise alimda ve isle ilgili s6zlesme iliskilerinin gelis-
tirilmesi ve sona ermesi konusunda kararlar vermek,
gorev tahsisi ve is performansi ve davranigini izlemek
ve degerlendirmek,

e)Kisilerin kredi itibarini belirlemek veya kredi pu-
anlarini belirlemek.

Ek 1irte yer alan listenin, yetki devrine dayanan tasar-
rufiaryoluyla (Oneri’nin 7 nci maddesinde yer alan kri-
terlere bagli olarak) AB Komisyonu tarafindan genis-
letilebilecegi degerlendirilmektedir. Oneri’nin 84 tncii
maddesinde ise Komisyonun, bu listede degisiklik ge-
rekip gerekmedigi noktasindayilda bir defa olmak (ize-

b)Artificial intelligence systems that use subliminal
techniques beyond their consciousness to harmfully
distort the behavior of the person;

¢) Social scoring;

d)Apart from stated exceptions, the use of ‘real-time’
remote biometric identification systems in publicly
accessible spaces for the purpose of law enforcement.

D.High-Risk Artificial Intelligence

Article 6 and 51 of the proposal regulate the matter
of high-risk artificial intelligence. Annex no. Il of the
proposal includes the list of artificial intelligence uses
to be regarded as high-risk. Accordingly, some of the
high-risk artificial intelligence systems are as follows:

a)Natural persons being used for the “real time” and
“post” remote biometric identification,

b)Being used as safety components in the operation
of road traffic and the supply of water, gas, heating
and electricity,

c)Determining access or assigning persons to educa-
tional and vocational training institutions orto evalu-
ate persons on tests as part of or as a precondition for
their acceptance to education institutions,

d)Making decisions on employing, developing and
termination work-related contractual relationships,
monitoring and evaluation of persons’ task allocation,
work performance and behavior,

e)Determining creditworthiness or credit scores of the
persons.

It is considered that the list in the Annex Ill may be
broadened by means of by the EU Commission (de-
pending on the criteria in Article 7 of the proposal)
through delegated acts. In the Article 84 of the pro-
posal, it is regulated that the Commission shall carry
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re bir degerlendirme yapacagi dlizenlenmistir.

E.Yiiksek Riskli Yapay Zeka Sistemleri igin Ongoriilen
Yiikiimliiliikler

Oneri’nin 8ila 15’inci maddeleri arasinda yiiksek risk-
li yapay zeka sistemleri icin ongortlen yikimlulik-
lerden one ¢ikanlar sunlardir:

a)Uygun veri yonetisimi uygulamalari olugturmak ve
veri setlerinin ilgili, temsili, hatasiz ve eksiksiz olma-
sinisaglamak,

b)Kararlarin izlenebilirligi dahil olmak Uzere dokii-
mantasyon ve kayit tutma,

oKullanicinin yapay zeka sistemini anlamasini ve
kontrol etmesini saglamak icin seffaf olmak,

d)Birrisk yonetim sistemi kurmak, uygulamak ve bel-
gelemek,

e)Dogrulugu, saglamligi ve siber glivenligi garanti et-
mek, insan gézetimini saglamak.

Bu ylkiimliiliiklere ek olarak, saglayicilar yapay zeka
sistemlerinin “ilgili uygunluk degerlendirme prose-
diirtinden” gectiginden emin olmali, Oneri’nin Ek IV
belgesinde yer alan gerekliliklere uygun olarak teknik
dokiimantasyonu saglamall, bir kalite denetim sis-
temi uygulamali, ulusal yetkili makamlara bir ihlal
teskil eden herhangi bir ciddi olay veya arizayi rapor-
lamali, temel haklari korumali ve yapay zeka siste-
mini yasal olarak gerekli prosediire gore kaydetmeye
yonelik diger yikimlGlkleri yerine getirmelidir.

out evaluation whether the list requires changes or
not, once a year.

E.Envisaged Obligations for High-Risk Artificial Sys-
tems

Main ones among the envisaged obligations envis-
aged for high-risk artificial systems between Articles
8and 15 are as follows:

a.Providing the implementation of appropriate data
governance and management practices and ensure
that data sets are relevant, representative and free of
errors and complete,

b.Documentation and recording of the decisions, in-
cluding traceability,

C.Being transparent to enable the user to understand
and control the artificial intelligence system,

d.Establish,implementand documentarisk manage-
ment system,

e.Ensuring accuracy, robustness, cybersecurity and
providing human oversight.

In addition to these obligations, providers must en-
sure that their artificial intelligence systems undergo
“relevant conformity assessment procedure”, provide
technical documentation conforming to the require-
ments listed in Annex IV of the proposal, implement
a quality control system, report a serious incident or
failure, which constitutes a breach, to the national
competent authority, protect the fundamental rights

m
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F.Belirli Yapay Zeka Sistemleri icin Ongoriilen Ozel
seffaflik Yiikiimliiliikleri

Oneri’nin 52 nci maddesi uyarinca bazi yapay zeka
tiirleri dogalari geregi (yiiksek riskli olarak kabul edi-
lip edilmediklerine bakilmaksizin) 6zel yikimlulik-
lere tabi tutulmustur. Bu haller su sekilde sayiimistir:

a)Gercek Kigilerle etkilesime girecek yapay zeka sis-
temlerin mahiyetine iliskin bilgi saglamak zorundadir.

b)Duygu tanima ve sosyal siniflandirma sistemleri, kul-
lanicilar kullanimlart konusunda bilgilendirmelidir.

()“Deepfake” Urlinler Gretmek i¢in kullanilan ya-
pay zekalar, icerigin yapay olarak yaratildigini veya
maniplle edildigini acliklayacaklardir (Deepfake,
mevcut bir gortintl veya videoda yer alan bir kisinin,
yapay sinir aglari kullanilarak bir baska kisinin go-
rintlsu/sesi ile degistirildigi medya tirlerini ifade
etmektedir.).

Maddenin uygulanmasi kapsaminda, cezai konular-
da kanunun yetki verdigi haller ve ifade 6zgiirligii ile
glivence altina alinan sanat ve bilim 6zgiirligii ama-
cayla kullaniimasi haliistisna olarak sayiimistir.

G. Yapay Zeka Konusunda Otorite Tesisi

Calismamizda ele alinan Oneri'nin 56 nci maddesi
uyarinca Avrupa Veri Koruma Kuruluna (European
Data Protection Board) benzer yeni bir Avrupa organi
olarak Avrupa Yapay Zeka Kurulu (European Artificial
Intelligence Board) olusturulmasi dngoriilmektedir.

and fulfill the other obligations for recording the arti-
ficial intelligence system according to the legally re-
quired procedure.

F.Envisaged Transparency Obligations for Certain
Artificial Intelligence Systems

Pursuant to Article 52 of the proposal, certain artifi-
cial intelligence systems are subjected to particular
obligations because of their nature (regardless of
whether they are considered high risk). These cases
are counted as follows:

a)It has to provide information on the nature of artifi-
cial intelligence systems that will interact with natu-
ral persons.

b)Systems for emotion detection and social categori-
zation mustinform users regarding these uses.

OArtificial intelligences that are used to produce
“Deepfake” products will disclose that the content is
artificially generated or manipulated (Deepfake refers
to the types of media in which a person in an existing
image or video is replaced with the image/sound of
another person using artificial neural networks.).

Within the scope of the implementation of the article,
the cases authorized by the law in criminal matters
and the use for the purpose of freedom of art and sci-
ence, which is guaranteed by the freedom of expres-
sion, are counted as exceptions.
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OVERVIEW OF THE EUROPEAN UNION’'S PROPOSAL
FOR A REGULATION ON ARTIFICIAL INTELLIGENCE

Oneri’nin 57 nci maddesinde olusturulmasi distnu-
len Kurulun yapisli, 58’inci maddede ise Kurulun go-
revleri dizenlenmistir.

Oneri’nin 59 ncu maddesinde ise, Uye Devletlere One-
ri'nin uygulanmasini temin icin ulusal bir denetim
makami ihdas etme yikimliligi getirilmistir.

H.Cezalar
Oneri’nin 71 inci maddesi yaptirimlari diizenlemistir.

Buna gore, Oneri’nin 5 inci maddesi kapsamindaki ya-
saga uymayan veya 10’'uncu maddesinde diizenlenen
veri yonetisimi ve veri seti yonetimi kurallarini uygula-
mayan kuruluglara 30.000.000 Euro’ya kadar para ce-
zasina veya suclu bir sirketse, onceki maliyilicin diinya
capindaki toplam yillik cirosunun % 6’sina kadar (han-
gisi daha yuksekse) para cezas! uygulanabilecektir.

Akredite kuruluglarave ulusalyetkilimakamlarayanlis,
eksik veya yaniltici bilgi verilmesi halinde, 10.000.000
Euro veya dinya capindaki toplam yillik cironun %
2'sine kadar para cezasi verilebilecegi dngorilmistir.

Keza, Oneri kapsamindaki diger herhangi bir sar-
ta veya yikimlilige uyulmamasi halinde ise
20.000.000 Euro’ya kadarya da dinya ¢apindaki top-
lam yillik cironun % 4’0ne kadar para cezasi uygulan-
masi s6z konusu olabilcektir.

Yaptirimlarla ilgili olarak Uye Devletlerin, cezalarla il-
gili ek kurallari belirleyebilecegi belirtilmekle birlikte
bu kurallarin sayilanlara uygun, etkili, orantili ve cay-
dirici nitelik tagimalari gerektigi belirtilmistir.

lll. SONUC VE DEGERLENDIRME

Bilindigi Uizere gelisen ve degisen teknolojinin mey-
dana getirdigi yeni durumlar hukuk diinyasinda da
cesitli sonuclar dogurmaktadir. Ge¢miste oldugu gibi
glinimuzde de hukuk dtzeni, bu gelismeler karsisin-
da hukukun Gstlinliigi, demokrasi ve insan haklarini
da gozeterek ulusal ve uluslararasi alanda gerekli dii-
zenlemeleri yapmak durumundadir.

G.Establishment an Authority for Artificial Intelligence

Pursuant to Article 56 of the proposal which is ad-
dressed in our work, it is envisaged that European
Artificial Intelligence Board will be established as
a new European body similar to the European Data
Protection Board. The structure of the Board, which
is thought to be formed, is regulated in the Article 57
of the proposal, and the duties of the Board are regu-
lated in the Article 58.

By the Article 59 of the proposal, the obligation to es-
tablish a national supervisory authority to ensure the
implementation of the proposal has been brought to
the Member States.

H.Penalties
Article 71 of the proposal regulates the penalties.

Accordingly, organizations that do not comply with the
prohibition under Article 5 of the proposal or do not
apply the data governance and data set management
rules setoutin Article 10 may be fined up to 30,000,000
Euros or; if the offender is company, 6% of the total
worldwide annual turnover for the preceding financial
year (whichever is higher) may be imposed as a fine.

It is envisaged that fines of up to 10,000,000 Euros
or 2% of the total worldwide annual turnover may
be imposed in the event that the false, incomplete or
misleading information is provided to accredited in-
stitutions and national authorities.

Moreover, in the event that any other condition or ob-
ligation within the scope of the proposal are not com-
plied with, fines of up to 20,000,000 Euros or 4% of
the total worldwide annual turnover may be imposed.

Regarding the sanctions, together with stating that
Member States can determine additional rules re-
garding penalties, it is also stated that these rules
should be conforming, proportionate and deterrent
with those listed.

m
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AVRUPA BIRLIGI YAPAY ZEKA TUZUK ONERISINE GENEL BAKIS

GUnUmduzde gelinen asamada, devletlerin yapay
zekanin teknolojik gelisimi konusunda girdikleri 6n-
culiuk yariginin, konunun hukuki olarak da diizenlen-
mesi konusunda da devam ettigi goriilmektedir. Ote
yandan, Avrupa Konseyi, UNESCO, OECD gibi ulusla-
rarasi kuruluglar da konuya mudahil olmakta ve bir-
biri ardina gesitli belgeler yayinlamaktadir. AB’nin bu
konuda ¢alismamizda ana hatlari ile ele alinan Tuzik
Onerisi’ni hazirlayarak bu alanda dncii olma firsatini
yakaladig! ileri siirlilebilecektir.

Ulkemizin gerek Avrupa Konseyi’'nin kurucu tyesi ol-
masi gerekse AB’ye aday Ulke statiisiinde olmasi se-
bebi ile yakin zamanda hayatimizin her alaninda ¢ok
daha fazla karsimiza ¢ikacak yapay zeka sistemleri
konusunda uluslararasi alanda atilan adimlari yakin-
dantakip etmesive uluslararasi kuruluslartarafindan
belirlenen kriterler ve standartlar cercevesinde ulusal
dlzenleme hazirliklarina baslanmasinin énemarz et-
tigi akla gelmektedir.

Bu kapsamda, 20/08/2021 tarihlive 31574 sayili Resmi
Gazete’de yayimlanan 2021/18 sayili Cumhurbagkan-
lig1 Genelgesiile yiiriirliige konulan “Ulusal Yapay Zeka
Stratejisi 2021-2025" ile tilkemiz bu alandaki ilk so-
mutadiminiatmigolup ulusal yapay zeka stratejisi ya-
yinlayan tlkelerarasinda yerini almistir.

Anilan Strateji Belgesi i1s1ginda, alanda kaydedilen
uluslararasi gelismelerin takibiyapilarak yapay zeka
teknolojilerinin gelisimine ket vurmadan uygulama
sinirlarinin belirlenip, dogabilecek risklerin 6nlen-
mesine yonelik gerekli ulusal mevzuat ¢alismalari-
na baslanmasinin, yapay zekadan elde edilebilecek
ekonomik ve toplumsal faydalari arttirabilecegi ve
bu alanda hiz kesmeksizin devam eden kiiresel ya-
rigtan geri kalinmamasini temin edebilecegi keza
akla gelmektedir.

11.CONCLUSION AND EVALUATION

As is known, new developments brought along by
developing and changing technology lead to various
consequences in the legal world. Today, as in the past,
the legal order has to make the necessary regulations
in the national and international arena, considering
the rule of law, democracy and human rights in the
face of these developments.

By the today’s phase, it is seen that the leadership race
of the states in the technological development of artifi-
cial intelligence continues in the legal regulation of the
issue. On the other hand, international organizations
such as the Council of Europe, UNESCO and OECD are
also involved in the matter and publish various docu-
ments one after another. It can be asserted that the EU
has taken the opportunity to be a pioneerin this field by
preparing the Regulation Proposal, which is addressed
with its main points in our work on this subject.

As Turkey is the founding member of the Council of
Europe and has the status of EU candidate country;
it is important for Turkey to follow the steps closely,
taken in the international arena on the artificial in-
telligence systems that we will face in every aspect of
ourlifein the nearfuture, and to start to prepare a na-
tional legislation within the framework of criteria and
standards determined by international organizations.

Within this context, with the “National Artificial Intelli-
gence Strategy (2021-2025)”, which entered into force
with the Presidential Circular No. 2021/18 published in
the Official Gazette dated 20/08/2021 and no. 31574,
ourcountry has taken the first concrete step in this field
and took its place among the countries that have pub-
lished a national artificial intelligence strategy.

In the light of the aforementioned Strategy Docu-
ment, it is similarly considered that following the
international developments achieved in the field,
establishing practical limits without impeding the
progress of artificial intelligence technologies, and
initiating necessary national legislative works to
prevent potential risks may enhance the economic
and social benefits to be gained through artificial in-
telligence and ensure that one would not lag behind
the global race going on in the field without losing
pace.

INTERNATIONAL LAW BULLETIN

ra



MALI IS BIRLIGI

KOORDINASYON KURULU TOPLANTISI YAPILDI

Avrupa Birligi Projeleri alaninda 2019/20 sayi-
lI Cumhurbagkanligl Genelgesi uyarinca yilda iki
kez diizenlenen Mali is Birligi Koordinasyon Kurulu
Toplantisi, 10 Eylll 2021 tarihinde gerceklestirildi.

Toplanti, Katilim Oncesi Yardim Ulusal Koordina-
torligl gorevini de yirlten Disigleri Bakan Yar-
dimaisi ve Avrupa Birligi Bagkani Biylkelci Sayin-
Faruk Kaymakcl bagkanliginda ilgili Bakanhklar ve
kurumlarimizin dst diizey yetkililerinin katilimiyla
video konferans yontemiyle yapildi.

Toplantiya Bakanligimizi temsilen Genel Miid{r(-
muz Sayin Kasim Cicek ile birlikte Genel MudrlU-
glimiz yetkilileri de katilim sagladi.

S6z konusu Toplantida, Tlrkiye - AB mali is birligi
stirecinin esgidim, izlenmesi ve degerlendiril-
mesi kapsaminda, AB Katilim Oncesi Yardim Aracl
ikinci DGnemi (IPA 11) uygulamasinda gelinen asa-
ma, Uclinci Donemi (IPA 11I) kapsaminda 2021-
2022 yillarinailigkin programlama sureci, Stratejik
Cevap Belgesine iligkin hazirliklar ile ¢caligma tak-
vimi ele alind1.

The Financial Cooperation Coordination Board Meet-
ing, organized twice a year in accordance with the
Presidential Circular No. 2019/20 in the field of Euro-
pean union Projects, was held on 10 September 2021.

The meeting was held online with participation of
high-level representatives of the relevant Ministries
and Institutions under chairmanship of Mr. Faruk
Kaymakcl, the Deputy Minister of Foreign Affairs and
Director for EU Affairs Ambassador being the National
IPA Coordinator.

Representing the Ministry of justice, our Director-
General, Mr. Kasim Cicek and the officials of the Di-
rectorate General for Foreign Relations and EU Affairs,
attended the meeting.

At the meeting, within the context of coordination,
monitoring and evaluation of the progress of finan-
cial cooperation between Turkey and the EU, the stage
reached in the programming processes of the Second
Period of the EU Instrument for Pre-Accession Assis-
tance (IPA 1), the programming process for the years
2021-2022 underthe Third Period (IPA Il), the prepa-
rations for the Strategic Response Document and the
work schedule were discussed.



YURTDISI ADALET MUSAVIRLERI iLE
CEVRIMIiCi TOPLANTI YAPILDI

2 Eylul 2021 tarihinde, yurtdisi adalet musavirle- The general assessment meeting was held online
rimiz ile genel degerlendirme toplantisi cevrimici with our judicial counsellors on 2 September 2021.
olarak yapild. The meeting held under the chairmanship of the
Genel Mudurumiz Sayin Kasim Cicek baskanli- Director General of the Directorate General for For-

ginda  gerceklestirilen
toplanti,  Biyukelcilik
ve Daimi Temsilcilik-
lerimizde gorev yapan
adalet musavirlerimizle
olmak Uzere iki bolimde
gerceklestirildi.

Yurtdisinda gorev yap-
makta olan tim adalet

eign Relations and EU
Affairs, Mr. Kasim Cicek,
was conducted in two
parts, with our judicial
counsellors working at
embassies and perma-
nent representations.

During the meeting
where all judicial coun-

musavirlerimizin katihm sagladigl toplantida, sellors working abroad participated, views were

adalet musavirlerimiz ile Genel Midurligimiz exchanged by our judicial counsellors working at

temsilcileri gorlg alisverisinde bulunarak, yapilan embassies and permanent representations as well

faaliyetler ve uygulamalar paylagsildi. as the representatives of the Directorate General for
Foreign Relations and EU Affairs, and the activities
and practices conducted were shared.
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ASYA-AFRIKA

HUKUK DANISMA ORGUTU (AALCO)

ASIAN-AFRICAN

meeeessssssssss LEGAL CONSULTATIVE ORGANIZATION (AALCO)

.GIRIS

Asya-Afrika Hukuk Danisma OrgUtli (AALCO), Nisan
1955'te Endonezya’da dlzenlenen tarihi Bandung
Konferansrnin somut bir sonucu olarak 15 Kasim
1956°da kurulmustur. Burma (simdiki adiyla Myan-
mar), Seylan (simdiki adiyla Sri Lanka), Hindistan,
Endonezya, Irak, japonya ve Birlesik Arap Cumhuriye-
ti (simdiki adlariyla Misir Arap Cumhuriyeti ve Suriye
Arap Cumhuriyeti) kurucu Gye devletlerdir.

GUndmizde Danisma Orgliti’niin 47 Uye Ulkesi bu-
lunmaktadir. S6z konusu Uye Ulkeler su sekildedir:
Misir Arap cumhuriyeti, Bahreyn, Banglades, Brunei,
Kamerun, Kibris, Kore Demokratik Halk Cumhuriyeti,
Gambiya, Gana, Hindistan, Endonezya, Irak, iran islam
cumbhuriyeti, Japonya, Urdiin, Kenya, Kuveyt, Liibnan,
Libya, Malezya, Mauritius, Mogolistan, Nepal, Nijerya,
umman, Pakistan, Cin Halk Cumhuriyeti, Katar, Kore
Cumhuriyeti, Suudi Arabistan, Senegal, Sierra Leone,
Singapur, somali, Gliney Afrika, Myanmar, Sri Lanka,
Filistin, Filipinler Cumhuriyeti, Sudan, Suriye, Tan-
zanya, Tayland, Turkiye, Uganda, Vietnam Sosyalist
Ccumhuriyeti ve Yemen Cumhuriyeti.

I.DANISMA ORGUTUNUN AMAC VE HEDEFLERI

AALCO Tiiziig’'niin 1 inci maddesinde 6ngoriilen Ku-
rulusun amag ve hedefleri asagidaki gibi belirlenmistir:

Uye devletlere uluslararasi hukuk alaninda danigma
organi olarak ve ortak kaygi taslyan hukuki konular-
da Asya-Afrika is birligi forumu olarak hizmet etmek;

Uye devletler tarafindan danigilan uluslararasi hu-
kuka iliskin konular hakkinda arastirma yapmak ve
gerekli gorlildigi takdirde hiikiimetlere tavsiyelerde
bulunmak;

Uye devletlerin ortak hukuki kaygilari hakkinda go-
riis vermek ve gerekli goriildigU takdirde tavsiyelerde
bulunmak;

.INTRODUCTION

The Asian-African Legal Consultative Organization
(AALCO) was established on November 15th, 1956 as
a concrete consequence of the Bandung Conference
held in April 1955 in Indonesia. Burma (now Myan-
mar), Ceylon (now Sri Lanka), India, Indonesia, Iraq,
Japan and the United Arab Republic (now the Arab
Republic of Egypt and the Syrian Arab Republic) are
the founding member states.

Today, the Consultative Organization has 47 mem-
ber states. The said member states are as follows: The
Arab Republic of Egypt, Bahrain, Bangladesh, Brunei,
Cameroon, Cyprus, People’s Democratic Republic of
Korea, Gambia, Ghana, India, Indonesia, Iraq, Islamic
Republic of Iran, Japan, Jordan, Kenya, Kuwait, Leba-
non, Libya, Malaysia, Mauritius, Mongolia, Nepal, Ni-
geria, oman, Pakistan, People’s Republic of China,
Qatar, Republic of Korea, Saudi Arabia, Senegal, Sierra
Leone, Singapore, Somalia, South Africa, Myanmar, Sri
Lanka, Palestine, Republic of the Philippines, Sudan,
Syria, Tanzania, Thailand, Turkey, Uganda, the Social-
ist Republic of Vietham and the Republic of Yemen.

II.LPURPOSES AND OBJECTIVES OF THE CONSULTA-
TIVE ORGANIZATION

The founding purposes and objectives as stipulated in
Article 1 of the Statute of AALCO are as follows:

To serve as an advisory body to its Member States in
the field ofinternational law and as a forum for Asian-
African cooperation in legal matters of common con-
cern;

To make research on matters of international law
about which a consultation was made by the Mem-
ber States, and to make recommendations to govern-
ments if deemed necessary;

To presentviews on matters of common concern hav-
ing legal implications, and to make recommenda-
tions if deemed necessary;

[ 50|
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Uye devlet hiikiimetlerinin rizasiyla, Orgltiin kendi-
sine danisilan uluslararasi hukuk konularindaki go-
rislerini Birlesmis Milletlere (BM), diger kurumlara
ve uluslararasi kuruluslara iletmek;

Uluslararasi Hukuk Komisyonu tarafindan incelen-
mekte olan konulari aragtirmak ve Kurulusun gorts-
lerini Komisyona iletmek, Komisyon raporlarini dik-
kate alarak gerektiginde (iye devletlere tavsiyelerde
bulunmak;

Uye devletlerin rizasi veya talebi lizerine, Kurulusun
islev ve amaclarinin yerine getirilmesi icin uygun go-
rilebilecek faaliyetleri Gistlenmek.

IILYILLIK OTURUMLAR VE FAALIYETLER

AALCO’nun genel kurul organt Yilhk Oturumudur.
Yillik Oturumlar genellikle iki bolgesel grup olan
Asya ve Afrika arasindaki rotasyon temelinde bir tye
devlet tarafindan diizenlenir. Oye
devletler Yillik Oturumda dst diizey
diplomatlar ve hukuk uzmanlari ta-
rafindan temsil edilmektedir. Ayrica,
gortsmelere dlnyanin dort bir ya-
nindan hikimetleri ve uluslararasi
kuruluglari temsil eden bircok goz-
lemci delegasyon katiimaktadir. Or-
glt yillar icinde Uluslararasi Adalet
Divani (UAD) ve Uluslararast Hukuk Komisyonu (ILC)
ile yakin iligkiler kurmustur. UAD yargiclarinin ve ILC
uyelerinin, kurulusun yillik oturumlarina aktif olarak
katiimalarr mutat hale gelmistir. Bugtine kadar 56
yillik oturum gerceklesmistir.

Orglt, basta Uluslararasi Hukuk Komisyonu ve BM
Genel Kurulunun Altinci Komitesi olmak tzere Birles-
mis Milletlerde aktif olarak gortistilmekte olan ulus-
lararast hukuk konularini incelemektedir.

Yillaricinde ele alinan konularana hatlariyla sunlardir:

Uluslararasl Hukuk Komisyonu'nun giindeminde-
ki konular, uluslararasi ekonomi, ticaret hukuku ve
ilgili konular, devletlerin ticari islemlere karsl doku-
nulmazliklari, uluslararasi emtia igslemlerinde kulla-
nilmak tzere standart/model sozlesmelerin hazirlan-

To communicate, with the consent of the govern-
ments of the Member States, the views of the Orga-
nization on matters of international law referred to it,
to the United Nations, other institutions and interna-
tional organizations

To examine subjects that are under consideration by
the International Law Commission and to forward
the views of the Organization to the Commission; to
consider the reports of the Commission and to make
recommendations thereon, wherever necessary, to
the Member States; and

To undertake, with the consent of/or at the request of
Member States, such activities as may be deemed ap-
propriate for the fulfilment of the functions and pur-
poses of the Organization.

IIILANNUAL SESSIONS AND ACTIVITIES

The general assembly body of AALCO is the Annual
Session. The Annual Sessions are generally organized
by a member state based on rota-
tion between two regional groups,
Asia and Africa. In the Annual Ses-
sion, the Member States are repre-
sented by high-level diplomats and
legal experts. Furthermore, several
observer delegations that represent
governments and international or-
ganizations from all over the world
participate in the meetings. The organization has es-
tablished close relations with the International Court
of Justice (1)) and the International Law Commission
(ILC) over the years. The active participation of judges
of the IC) and members of the ILC in the Annual Ses-
sions has become customary. 56 Annual Sessions
have been held until today.

The Organization examines the subjects of interna-
tional law that are actively discussed within the Unit-
ed Nations, especially the International Law Com-
mission and the Sixth Committee of the UN General
Assembly.

The matters having been discussed over the years are
generally as follows:

Matters on the Agenda of the International Law Com-
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masl, yatirimlarin tegviki ve korunmasina iligkin ikili
anlagmalari modellemek, dzellestirme programlarina
iligkin yasal yonergeler, uluslararasi ticari uyusmaz-
liklarin ¢6ztmd, elektronik ticaret, dlnya ticareti
anlagmalari ve davranig kurallari, UNCITRAL ve diger
uluslararast kuruluglarin uluslararasi ticaret hukuku
alanindaki calismalarinin incelenmesi, antlagmalar
hukuku, diplomatik hukuk, okyanuslar ve deniz hu-
kuku,insan haklari, miltecilerve uluslararastinsancil
hukuk, miltecilerin durumu ve tedavisi, Bangkok’'ta
miiltecilerin statis( ve tedavisi, Filistin ve israil’in is-
ve Filistin meselesiyle ilgili diger uluslararasi hukuki
konular, islam’da insan haklari, go¢men iscilerin ya-
sal korunmasl, kadin ve cocuk kacakgiligina karsi is
birligi kurulmasi, cevre ve sirdurilebilir kalkinma,
uluslararasi ceza hukuku, Birlesmig Milletler ulusla-
rarasi hukuku, yabancilarin durumu ve tedavisi, ikili
veya coklu milliyet, niikleer testlerin yasalligl, adli
yardim konusunda karsiliklris birligi, devletlerin yarg|
dokunulmazliklarive mulkleri, siber uzayda uluslara-
rast hukuk.

IV.DAIMi MERKEZ VE SEKRETERLIK

Hindistan hikimeti ile AALCO arasinda 26 Nisan
2000 tarihinde imzalanan Karargah Anlagmasi uya-
rinca Yeni Delhi, AALCO’nun daimi merkezidir. Mer-
kez, Yeni Delhi’deki Diplomatik Yerlegim Bolgesi Cha-
nakyapuri’de yer almaktadir.

Orgiitlin sekreterligi, Yeni Delhi’deki Daimi Merkezin-
de bulunur ve secilmig bir Genel Sekreter tarafindan
yonetilir (TUz{glin 3. maddesi). Buglinkii Genel Sek-
reter, Tanzanya’dan secilmis olan Profesor Dr. Ken-
nedy Gastron’dur. Uye devletlerin tst diizey gorevlileri
arasindan belirlenen kisiler Genel Sekreter Yardimci-
siolarak gorevlendirilirler. Su anda, Cin Halk Cumhu-
riyeti, iran islam Cumhuriyeti ve Japonya hiikiimetle-
rinin Ust diizey yetkilileri Genel Sekreter Yardimcisi
olarak gorevyapmaktadir. Sekretaryanin diizenli per-
soneli, mesleki ve idari kategorilerdeki memurlardan
olugmaktadir. Orgit ayrica BM’de New York ve Viya-
na’'da Daimi Gozlemci bulundurmaktadir.

mission, international economy, commercial law
and related 1ssues, immunity of states against com-
mercial transactions, preparation of standard/model
contracts for use in International commaodity transac-
tions, modelling bilateral agreements on the promo-
tion and protection of Investments, legal guidelines
on privatization programs, international commercial
dispute resolution, electronic commerce, world trade
agreements and code of conduct, reviewing of the
studies of UNCITRAL and other international organi-
zations in the field of international commercial law,
treaties law, diplomatic law, oceans and seas Law, hu-
man rights, refugees and international humanitarian
law, situation and treatment of refugees, status and
treatment of refugees in Bangkok, violation of Inter-
national law in Palestine and other Israeli-occupied
territories and Otherinternational legal issues related
to the Palestinian issue, human rights in islam, legal
Protection of Immigrant workers, establishing coop-
eration against smuggling of women and children,
environment and sustainable development, interna-
tional criminal law, United Nations International Law,
situation and treatment of foreigners, dual or multi-
ple nationality, legality of nuclear tests, mutual coop-
eration on legal assistance, judicial immunities and
properties of states, international law in cyberspace.

IV.PERMANENT HEADQUARTERS AND SECRETARIAT

Pursuant to the Headquarters Agreement between
the government of India and AALCO, signed on April
26th,2000, New Delhi is the seat of the Permanent
Headquarters of AALCO. The Headquarters is located
in Diplomatic Enclave, Chanakyapuriin New Delhi.

The secretariat of the Organization is located at its
Permanent Headquarters in New Delhiand is directed
by an elected Secretary-General (Article 3 of the Stat-
utes). The present Secretary-General is Professor Dr.
Kennedy Gastorn, selected from Tanzania. The high
level officers of Member States are appointed as Dep-
uty Secretary-General. Currently, the senior officers
of the Governments of People’s Republic of China, Is-
lamic Republic of Iran and Japan serve as Deputy Sec-
retary-General. The regular staff of the Secretariat is
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V.BM VE AJANSLARI iLE DiIGER ULUSLARARASI
KURULUSLARLA i$ BIRLIGi VE FINANS

AALCO’nun faaliyetleri, liye devlet hiikiimetlerinin ih-
tiyag ve gereksinimlerine ayak uydurmak i¢in zaman
zaman genigletilmistir. Bu ozellikle uluslararasi tica-
ret hukuku konularr ve ekonomik iligkiler alanlarinda
daha ¢ok gérulmektedir. Asya ve Afrika’yl temsil eden
tek hiikimetler arasi kurulus olan AALCO, faaliyetle-
rini Birlegmig Milletler'in ¢esitli alanlardaki ¢aligma-
larini tamamlamaya yoneltmigtir. Orgitlin yikselen
statlistind ve iglevlerini kabul eden BM Genel Kurulu
tarafindan, 1980’deki otuz besinci oturumunda, Bir-
lesmig Milletlerde AALCO’nun Daimi Gozlemci bulun-
durmasi kabul edilmistir. Bunu takiben,
“Birlesmig Milletler ile Asya-Afrika

Hukuk Danisma Orglitl Ara-
sindaki Is Birligi” konulu bir
madde, iki yilda bir BM Ge-
nel Kurulu glindemine alin-
mistir. Orgit; Birlegmig
Milletler, Kurumlari ve
cesitli hikumetler arasi
Kuruluslarla yakin ilig-
kiler kurmus ve birco-
guyla resmiig birligi anlagmalari imzalamistir.

Ayrica heryil BM Genel Kurulu Oturumunda, New
York’ta AALCO’nun Hukuk Danigsmanlari Toplantisi
dlzenlenmekte ve toplantiya tye olmayan devletlerin
hukuk danismanlari, Birlegmis Milletler ve kurumla-
rinin temsilcileri de katiimaktadir.

Kurulusun finansmani esas olarak t¢ kaynaktan kar-
silanmaktadir:

a.Tim dye devletler tarafindan katkilarin yapildigi
yilhk bitce,

b.GONUIIT katkilar,
C.Belirliamaglar icin 6zel biitce (Or: Arap Fonu).

TUm Uye devletler, kararlastirilan bir formil teme-
linde paylasilan yillik bitceye katkida bulunmayi
taahhiit eder. Esas alinan katkilar, her Uye Devletin
ekonomik durumuyla ilgili bir dlcege dayanmaktadir.

ASYA-AFRIKA HUKUK DANISMA ORGUTU
ASIAN-AFRICAN LEGAL CONSULTATIVE ORGANIZATION

composed of officers in professional and administra-
tive categories. The Organization has also Permanent
Observers in the United Nations, in New York and Vi-
enna.

V.CO-OPERATION WITH THE UNITED NATIONS, ITS
AGENCIES AND OTHER INTERNATIONAL ORGANIZA-
TIONS, AND FINANCES

The AALCO’s activities have been broadened from
time to time to keep up with the needs and require-
ments of the governments of Member States. This can
be seen especially in the fields of international trade
law matters and economic relations. The AALCO,
which is the only intergovernmental organization
representing Asia and Africa, has concentrated its ac-
tivities towards complementing the work of the
United Nations in various areas.
Acknowledging the growing
statusandfunctionsofthe Or-
ganization, the UN General As-
sembly, at its thirty-fifth
Session in 1980,agreed
to the presence of an
AALCO Permanent Ob-
server in the United Na-
tions. In addition, an item regard-
ing “Cooperation between the United
Nations and the Asian-African Legal Consultative
Organization” is included biannually in the agenda
of the UN General Assembly. The Organization has
established close relations with the United Nations,
its agencies and several intergovernmental organi-
zations and signed formal cooperation agreements
with many of them.

Furthermore, a Meeting of AALCO’s Legal Advisers is
held every year in New York, during the UN General
Assembly Session. Legal Advisers of Non-Member
States and representatives of the United Nations and
its Agencies also attend this Meeting.

The Organization’s finances generally originate from
the following three sources:

a.Theannual budgetto which contributions are made
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Arapca konusan Uye devletler, belgelerin Arap¢a’ya
cevrilmesine ve yillik oturumda yorumlanmasina yo-
nelik olarak ek katki saglamaktadirlar. Diger tiim kat-
kilar gonalltultk esashdir.

VI. AALCO’NUN BOLGESEL TAHKIM MERKEZLERI

AALCO’nun ekonomik alandakiendnemlibasarilarin-
dan biri, 1978 yilinda Ekonomik ve Ticari islemlerdeki
uyusmazliklarin C6ztimune Yonelik Program’in bas-
latiimasidir. Bu Program uyarinca, Asya-Afrika bolge-
lerinde uluslararasi ticari tahkimi tesvik etmek ve bu
merkezler altinda uluslararas! tahkimlerin yapiima-
sini saglamak amaciyla uluslararasi kurumlar olarak
islev gorecek olan AALCO’ nun himayesinde Bolgesel
Tahkim Merkezleri kurulmasina karar verilmistir.

Bu kapsamda, Kahire (Misir Arap Cumhuriyeti), Kuala
Lumpur (Malezya), Lagos (Nijerya), Tahran (iran islam
Cumhuriyeti) ve Nairobi’de (Kenya) bulunan bu tir
bes merkez kurulmustur. ilgili ev sahibi Hiiklimetler,
bu merkezleri uluslararasi bir 6rglt gibi tanimakta,
bu merkezlere ayricalik ve dokunulmazliklar tani-
maktadirlar.

AALCO, hakemlerin atanmasi ve tahkimin yaratil-
mesine iliskin diger konularda tye devletlere yardim
saglamaktadir. Bu merkezlerde hakemlere egitim
hizmeti de verilmektedir. Merkez mudrleri, merkez-
lerin igleyigine iligkin raporlariniyillik oturumda sun-
maktadirlar.

VILEGITIM, YAYINLAR VE HUKUKI YARDIM

AALCO Sekreterligi tarafindan yiritiilen egitim
faaliyetleri kapsaminda, uluslararasi hukuk ko-
nularinda faaliyet gosteren lye devletlerin yetki-
lilerinin egitimi icin, kurs ve seminer gibi bircok
olanak saglanmaktadir.

by all Member States;
b. Voluntary contributions;

C. Special budget for specific purposes such as for the
Arabic Fund.

All Member States are committed to contribute to
the annual budget, which is shared on the basis of
an agreed formula. The contributions are based on a
scale with regard to the economic situation of each
Member State. The Arabic speaking Member States
make an additional contribution for the translation of
documents into Arabic and interpretation during the
Annual Session. All other contributions are made on a
voluntary basis.

VI.AALCO’S REGIONAL ARBITRATION CENTRES

one of the most important achievements of AALCO
in the economic field is the launching of the Inte-
grated Scheme for Settlement of Disputes in the
Economic and Commercial Transactions in 1978.
In accordance with the aforementioned Scheme,
it was decided to establish Regional Arbitration
Centres under the auspices of AALCO, which would
function as international institutions with a view
to promoting international commercial arbitration
in the Asian-African regions and ensuring that in-
ternational arbitrations are performed under these
Centres.

Within this scope, five Centres have been estab-
lished in Cairo (Arab Republic of Egypt), Kuala Lum-
pur (Malaysia), Lagos (Nigeria), Tehran (Islamic
Republic of Iran) and Nairobi (Kenya). The relevant
host Governments recognize these Centres as in-
ternational organizations, and accord them privi-
leges and immunities.

AALCO provides assistance for the Member States in
the appointment of arbitrators and other matters re-
lated to the conduct of arbitration. In these Centres,
training services are also offered to arbitrators. The
Directors of the Centres present their reports on the
functioning of the Centres during the Annual Session.
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AALCO, Uye devletlerin talebi tizerine Model Mevzuat-
larin veya taslak anayasalarin ya da ikili anlasmalarin
hazirlanmasinda tiye devletlere hukukiyardim sagla-
may! taahhiit etmektedir.

Orglit Sekretaryasi, AALCO’nun yillik oturumlarr ve
seminerleri ile zaman zaman himayesinde toplanan
diger toplantilarin raporlarini yayimlar.

AALCO tarafindan kiresel politika ve uluslararasi hu-
kukun daha iyi bilinmesi ve anlasiimasina katkida
bulunmak amaciyla 1976 yilindan bu yana “AALCO
Uluslararasi Hukuk Dergisi” olarak adlandirilan g
aylik bir dergi yayimlanmaktadir.

AALCO Uluslararasi Hukuk Dergisi, akademisyenlerin,
uygulayicilarin, hilkiimet uzmanlarinin ve 6grencile-
rin uluslararasi hukuk alanindaki cok cesitli hukuki
konularda makalelerini icermektedir. Ayrica, ulusla-
raras! hukuktaki son zamanlardaki dnemli olaylarin
hukuki dnemini tartigan gtincel gelismeler hakkinda
bir bolum icermektedir.

Ayrica, yillik oturumlarda Uye devletlerin talebiyle,
belli konularda aragtirma yapilarak, bu arastirmala-
ra dayali raporlar dergide yayinlanmaktadir. En son
yapilan calismalar arasinda “Ulusal yargr Alaninin
Otesinde Deniz Biyocesitliligi Asya Afrika Perspekti-
fi*, “Tek Tarafli ve ikincil Yaptirimlar” ve “Uluslararasi
Hukuka Gore Filistin’in Devletligi” konularinda ¢alis-
ma raporlari yer almaktadir.

VIIL.SONUC

Yukarida yapisi ve isleyisi ele alinan AALCO, tem-
sil ettigi cografyanin genisligi ve tasidigi potansiyel
bakimindan 6nem tasimaktadir. Dlnya sahnesinde,
bilhassa Afrika ve Asya Pasifik bolgelerinin artan et-
kinligi ve diinya ticaretinden giderek daha fazla pay
aldiklari hususlari gbz 6niine alindiginda, Ulkemiz
uluslararasi hukukeularinin da anilan orglt glindem
ve faaliyetlerini daha yakindan izlemelerinde yarar
bulunabilecegi akla gelmektedir.

VILTRAINING, PUBLICATIONS AND LEGAL ASSIS-
TANCE

Within the scope of the training activities conducted
by AALCO Secretariat, numerous facilities such as
courses and seminars are offered for the training of
officials from the Member States engaged in interna-
tional law matters.

AALCO is committed to providing the Member States,
upon request, with legal assistance in preparing
Model Legislations or draft Constitutions or Bilateral
Agreements.

The Secretariat of the Organization publishes reports
on its Annual Sessions and seminars, as well as other
meetings held from time to time under its auspices.

In order to contribute to a better knowledge and un-
derstanding about global policy and international law,
AALCO has been publishing a quarterly bulletin called
“AALCO Journal of International Law” since 1976.

The AALCO Journal of International Law contains the
articles of academicians, practitioners, government
experts, and students on a wide range of legal top-
ics in the field of international law. It also includes a
section on current developments discussing the legal
significance of important recent events in interna-
tional law.

Moreover, research is carried out on certain topics
upon request by the Member States in the Annual
Sessions and the reports regarding the relevant re-
searchesare published in the journal. The most recent
studies include “Marine Biodiversity Beyond National
Jurisdiction: An Asian African Perspective”, “Unilateral
and Secondary Sanctions” and “A Study on the State-
hood of Palestine under International Law”.

VIII.CONCLUSION

AALCO, whose structure and functioning are dis-
cussed above, is importantin terms of the scope of the
geography it represents and its potential. Considering
the increasing effectiveness of Africa and the Asia-
Pacificregions in the world stage and their increasing
share in the world trade, it is considered that it would
be beneficial for the international law practitioners
of Turkey to follow the agenda and activities of the
aforementioned organization more closely.
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IPA iZLEME KOMITESiI TOPLANTISI GERCEKLESTIRILDI

Avrupa Birligi (AB) Katilim Oncesi Mali Yardim
Araci (IPA) fonlarinin etkinligi ve izlenmesi ama-
clyla Ulusal IPA Koordinatorl olan Digigleri Ba-
kanhgi, AB Baskanligiile AB Komisyonu temsilcisi
es baskanliginda toplanan IPA izleme Komitesi,
Ulusal Yetkilendirme Gaorevlisi, Ulusal Programla-
ma Uyum Koordinatorl, Hazine ve Maliye Bakan-
181, Merkezi Finans ve ihale Birimi ile Lider Kurum
temsilcilerinin katilimiyla 10 Aralik 2021 tarihin-
de cevrimici olarak gerceklestirildi.

Digigleri Bakan Yardimcisi ve AB Bagkani BUyu-
kelci Sayin Faruk Kaymakcrnin acilisini yaptigi
Toplantida, IPA Il (2014-2020) doneminin uygu-
lanmasina yonelik geligmeler ele alinarak, mali
yardimlarin etkin ve verimli kullanimina yonelik
yonetim ve izleme surecleri hakkinda gorts alis-
veriginde bulunuldu. Toplantiya Yargl Alt Sekto-
rinde Lider Kurum gorevini yerine getiren Genel
Midirligtimizi temsilen Genel Miidir Yardimci-
sI Dr. Ahmet Ulutag, Daire Baskani Dr. Tamer Soy-
sal, Daire Baskan Yardimcisi Sevil Bostanci kati-
[Im saglad.

IPA Monitoring Committee, established for the effec-
tiveness and monitoring of IPA funds, held an online
meeting on 10 December 2021 under the co-chair-
manship of the Ministry of Foreign Affairs, the Nation-
al IPA Coordinator, the Directorate for EU Affairs and
representative of the European Commission and with
the participation of representatives from the National
Authorising Officer, National Programming Cohesion
Coordinator, Ministry of Treasury and Finance, Central
Finance and Contracts Unitand Lead Institution.

In the meeting opened by Deputy Minister of Foreign
Affairs and Director for EU Affairs Ambassador Mr.
Faruk Kaymakgl, developments for the implementa-
tion of IPA 11 (2014-2020) period were addressed and
opinions on the management and monitoring pro-
cesses for the effective and productive use of financial
aids were exchanged. Our Directorate General, serv-
ing as the Lead Institution in the judiciary Subsector
was represented by Deputy Director General Dr. Ah-
met Ulutas, Head of Department Dr. Tamer Soysal and
Deputy Head of Department Sevil Bostanci during the
meeting.



"HAKIM VE SAVCI ADAYLARININ STAJ VERIMLILIGININ VE
ETKINLIGININ ARTTIRILMASI PROJESI” SONA ERDi

HAKIM VE SAVCI ALAYLARININ
STR) VERIMLILIGININ YE ETKINLIGININ
ARTTIRILMAS] PROJESI

KAPANIS THRENI
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Avrupa Birligi Katilim Oncesi Mali Yardim Araci (IPA)
[1.DOnemi 2015yl programlamast kapsamindaolan
ve Bakanligimiz Personel Genel Mudiirligl tarafin-
danispanya Kralligi Hakimler Genel Kurulu ile esles-
tirme (twinning) projesi olarak yurGtilen “Hakim ve
Savcl Adaylarinin Staj Verimliliginin ve Etkinliginin
Arttirilmasi Projesi” basarili sekilde tamamlandi ve
projenin kapanis etkinligi 30 Kasim 2021 tarihinde
Ankara Sheraton Otel’de gerceklestirildi.

Projenin kapanis etkinligine Bakan Yardimcimiz
sayin Hasan Yilmaz ve Personel Genel Midri Sa-
yin Mehmet Ari ve birim amirleri ile birlikte Genel
MUdUrimUz Sayin Kasim Cicek, Genel MUdur Yar-
dimcilarimiz Mustafa Tayyip Cicek ve Dr. Ahmet
Ulutas ile Daire Bagkani Dr. Tamer Soysal katilim
sagladilar.

IMPROVEMENT OF THE EFFICIENCY OF
PRE-SERVICE TRAININGS FOR
GES AND PROSECUTORS
ONY

Projecton “Improvement of the Efficiency of Pre-ser-
vice Trainings for Candidate Judges and Prosecutors”
under the IPA 1l 2015 programming year and con-
ducted as a twinning project together with the Di-
rectorate General for Personnel Affairs of our Minis-
try and The Kingdom of Spain Council of judges was
successfully completed and the closing ceremony
was held in Ankara Sheraton Hotel on 30 November
2021.

The closing ceremony of the project was attended by
our Deputy Justice Minister Mr. Hasan YILMAZ and
Director General for Personnel Affairs Mr. Mehmet
Ari and other heads of units as well as our Director
General Mr. Kasim Cicek, Deputy Directors General
Mr. Mustafa Tayyip Cicek and Dr. Ahmet Ulutag and
Head of Department Dr. Tamer Soysal.
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iLiISKIN GUNCEL YASAMA CALISMALARI
CURRENT LEGISLATION WORKS OF THE

meeesssssssssss EUROPEAN UNION CONCERNING CRYPTO-ASSETS

.GIRIS

“Kripto para” kavrami, mal veya hizmet satin almak
Uzere ya da yatinm amaciyla kullanilabilen, guclu
bir sifrelemeye sahip “blok zincir (block chain)” tek-
nolojiyle calisan, teknolojisinin sagladigi giivenlik
sayesinde taklit edilemeyen ve ancak belirli kurallar
dahilinde cogaltilabilen dijital kayitlardir. Kripto pa-
ralar (crypto-currencies), Satoshi Nakamoto takma
adl bir kisi tarafindan 2008 yilinda yayimlanan bir
yazi ve sonrasinda 2009 yilinin Ocak ayinda ilk kripto
para birimi platformunun faaliyete gecirilmesi ile ha-
yatimiza girmistir. ilk Bitcoin islemi 12 Ocak 2009 ta-
rininde gerceklestirilmistir. Bitcoinin piyasaya ¢ikma-
sindan sonra 2011 yilinda “alternative coin (altcoin)”
olarak adlandirilan diger kripto paralar olusturulma-
ya baslanmigtir. 2013 yilinda 66 olan kripto para sa-
yIsl, Kasim 2021 itibariyle 7557°yi bulmustur (Rakam-
lar icin - bkz. https//www.statista.com/statistics/863917/
number-crypto-coins-tokens/).

GUntmuzde kiresel kripto para piyasasi 2,5 trilyon
dolara ulagmis olup bliylimeye devam etmektedir.

Kripto paralar, kullanimlarinin itibari paralar kadar
yaygin olmamasi ve daha ziyade yatirrm amaciyla
edinilmeleri nedeniyle “kripto varliklar” (crypto-as-
sets) olarak da adlandiriimaktadir. Bu paralar icin
kullanilan “kripto” kelimesi “gizli” veya “sifreli” gibi
anlamlara karsilik gelmektedir. Kriptografi ise sifreli
yaz! bilimidir. Bu kelimelerin teknoloji s6z konusu ol-
dugunda kullanimi kripto paralarin kayitlarin tutul-
dugu teknolojinin sifreli olmasini ifade etmektedir.

OECD biinyesindeki “Kara Paranin Aklanmasinin On-
lenmesine iliskin Mali Eylem Gorev GUcU (FATF/Finan-
cial Action Task Force)” kripto varlik (crypto-asset)
yerine, sanal varlik (virtual asset) kavramini kullan-
makta olup Ekim-2021’de yayimlanan “Sanal varlik-
lara ve Sanal varlik Hizmet Saglayicilarina Riske Da-
yali Bir Yaklasim i¢in Gincellenmig Kilavuz (Updated
Guidance for a Risk-Based Approach to Virtual Assets

.INTRODUCTION

The concept of “cryptocurrency” is the digital re-
cords can be used for purchasing goods or services
or investment, works via a “block chain” technology
with a strong encryption, cannot be imitated thanks
to the security provided by this technology, and can
only be multiplied under certain rules. Cryptocurren-
cies were introduced upon the publication of a paper
by the person nicknamed Satoshi Nakamoto in 2008
and afterwards the launch of the first cryptocurrency
platform in January 2009. The first Bitcoin transac-
tion was carried out on january 12, 2009. Following
the appearance of the Bitcoin on the market, other
cryptocurrencies called “alternative coin (altcoin)”
started to appear in 2011. The number of the crypto-
currencies, which was 66 in 2013, reached to 7557 as
of November 2021 (See https//www.statista.com/statis-
tics/863917/number-crypto-coins-tokensy).

The global cryptocurrency market today has reached
to 2,5 trillion dollars and it continues to extend.

Cryptocurrencies are also named as “crypto-assets”
since their use is not as wide as the fiat money, and
they are obtained rather forinvestment purposes. The
word “crypto” used for these currencies means “con-
cealed” or “encrypted”. Cryptography is the science of
encrypted writing. The use of these words in terms
of technology means that the technology where the
cryptocurrencies are kept is encrypted.

“Financial Action Task Force on Preventing Launder-
ing Money” (FATF) under the body of the OECD uses
the concept of virtual assets instead of crypto-assets,
anditissetoutin“Updated Guidance fora Risk-Based
Approach to Virtual Assets and Virtual Asset Service
Providers” that “the virtual assets should be digital,
purchased and transferred digitally, and be in a form
to be used for payment or investment purposes”.

The EU Commission notes that the definition
of “crypto-assets” should meet the definition
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and Virtual Asset Service Providers)” adli belgede sa-
nal varliklarin dijital olmasi, dijital olarak alinip sa-
tilmasi veya transfer edilmesi ve ddeme veya yatirim
amaciyla kullanilabilecek durumda olmasi gerektigi
belirtilmigtir.

Avrupa Birligi (AB) Komisyonu, “kripto varlik” tanimi-
nin FATF rehberinde belirtilen “sanal varlik” tanimini
karsilamasi gerektigine dikkat cekmektedir. AB krip-
to varliklari, cesitli dizenlemelerinde “Dagitik Kayit
Defteri Teknolojisi (Distributed Ledger Technology/
DLT) veya benzer teknolojiler kullanilarak elektronik
olarak aktarilabilen ve saklanabilen deger veya hak-
larin dijital temsili” seklinde tanimlamaktadir.

Kripto paralar, devletler veya merkez bankalari gibi
merkezi bir makama ihtiya¢ duymayan bir sistem

tzerinde calismaktadir. Bu sistemler para trans- o
ferini herhangi bir merkezi makam olmak- - bt e

sizin gerceklestirebilmektedirler. Siste-
min gvenligi ise dagiulmis defter tek- .:% 45
nolojisiile saglanmaktadir. "-_:_'f}:-.‘-_'
DLT, temel olarak birbirinden bagimsiz - . -

y LI
LR i

cihazlardan olusan bir ag Uzerine yayil-  °* e .
L - i

mig bir veri tabani olarak nitelendirilebilir.

Bu teknolojinin ¢igir acan 6zelligi, ag kapsa-
minda merkezi bir yapinin bulunmamasidir. Sistem,
merkezi bir yapiya ihtiya¢ duymadan, bu giincelle-
meler (izerinde bir mutabakat siireci saglar ve bu-
nun sonucunda Uzerinde mutabakata varilan kayit
yapisi, katihmcilar Uzerinde bagimsiz bir sekilde
glincellenebilir. Blokzincir teknolojisi, dagitiimig
defter teknolojisinin Grneklerinden birini olustur-
maktadir.

Blok zincir alaninda dijital olarak transfer edilebilen
varliklar ‘token (jeton)’ olarak adlandiriimaktadir. Her
bir coin kendine ait minferit bir blok zincire sahip-
tir. Tokenler ise mevcut blok zincir zerinde olustu-
rulmug hizmet, menkul kiymet yahut hisse senedini
temsil eden kripto varliklarr ifade etmektedir.

Bu ¢aligmada genel olarak AB’nin konuya iligkin dU-
zenlemelerine kisaca deginildikten sonra AB Komis-
yonunca hazirlanan giincel Tiziik 6nerisi, ana hatla-
riyla ele alinarak incelenecektir.

of “virtual assets” in FATF guide. EU defines crypto-
assets in various regulations as “digital representa-
tions of values or rights, which can be transferred and
stored electronically, using Distributed Ledger Tech-
nology (DLT) or similar technologies”.

Cryptocurrencies work in a system, which does not
require a central authority such as States or central
banks. These systems carry out the currency transfers
without any central authority. The security of the sys-
tem is ensured by the distributed ledger technology.

DLT can be specified basically as a database which is
distributed on a network formed by the devices in-
dependent from each other. The ground-breaking
feature of this technology is that no central structure
is available on the network. The system ensures a
reconciliation process on the updates without

requiring a central structure, and as a re-

e
-f’.-“_}.

=A% T sult, the reconciled record structure can

j be updated independently on the par-
-3 ticipants. The block chain technology
¥t %G forms one of the examples of the dis-
tributed ledger technology.

The asset which can be transferred

digitally in block chain area are defined as

“token”. Every coin possesses a separate block

chain. The tokens mean the crypto-assets represent-

ing a service, instrument or stock established on the
available block chain.

This study mentions the regulation of the EU concern-
ing this issue in general and then addresses broadly
the current Regulation proposal drawn up by the Eu-
ropean commission.

1I-EU REGULATIONS CONCERNING CRYPTO-ASSETS
A.Regulations on Digital Finance Package

No harmonisation is available within the EU concern-
ing cryptocurrencyies/assets. 27 EU Member States
have different legal and tax systems on this issue. The
factthat Member States have different regulations on
cryptoassets poses risks with regard to the protection
of the investors, market integrity and competition.

In EU law, in accordance with Article 4(1) sub-para-
graph 15 of the Directive 2014/65 concerning mar-
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I1-KRIPTO VARLIKLARA iLISKIN AB DUZENLEMELERI
A.Dijital Finans Paketi Diizenlemeleri

AB’de kripto para/varlik alaninda heniz bir uyum-
lagtirma bulunmamaktadir. 27 AB Uyesi bu konuda
farkli hukuk ve vergi sistemlerine sahiptir. Uye Dev-
letlerin kripto varliklara iligkin farkli diizenlemeleri-
nin bulunmasi; yatirnmcilarin korunmasi, pazar bi-
tlinligunu ve rekabet acisindan riskler icermektedir.

AB hukukunda finansal ara¢ piyasalarina iliskin
2014/65 sayili AB Direktif’'nin 4(1) maddesinin 15
inci alt paragrafi uyarinca bazi kripto varliklar, “finan-
sal enstriman” olarak kabul edilmigtir. Bu dlzen-
lemeye ragmen kripto varliklarin biyiik cogunlugu
halen AB diizenlemeleri disinda kalmaktadir. Keza,
kripto varliklarla ilgili olarak bunlarin itibari paralar
veya diger kripto varliklarla degigimi ya da saklan-
masi gibi hizmetleri yerine getiren ticari platformlari
isletenlere yonelik kurallar da hentz kabul edilme-
migtir. BU tdr hizmetler icin, tiketicilerin korunma-
sina iligkin kurallar uygulanamadiginda kripto varlik
sahipleri blyuk risklere maruz kalmakta, bunun ya-
ninda, pazar maniptlasyonlara agik hale gelmektedir.
Bu nedenlerle, konuya iligkin diizenlemeler yapiimasi
tartigiimaktadir. AB Komisyonu “Avrupa Parlamento-
su ve Konseyinin Kripto Varliklar Piyasalarina iligkin
ve (AB) 2019/1937 sayili Direktif'i Degistiren Tlzlk
Onerisi”ni (Proposal for a Regulation of the European
Parliament and of the Council on Markets in Cryp-
to-assets, and amending Directive (EU) 2019/1937)
hazirlamustir. S0z konusu Tiziik Onerisi kisaca “MICA”
olarak adlandiriimakta olup, Tiziigin kabuliine ilis-
kin stire¢ hentizdevam etmektedir.

AB Komisyonu tarafindan hazirlanan MICA ile kripto
varlik piyasasinin diizenlenmemesinden kaynakla-
nan risklerin kismen azaltilmasi amaglanmaktadir.
Bunun yani sira s6z konusu dijital finans piyasasl-
nin potansiyelini etkinlestirmek ve desteklemek de
hedeflemektedir. MICA, bu kapsamda olusturulan ve
Komisyon tarafindan 24 Eyliil 2020 tarihinde kabul
edilen Dijital Finans Paketi'nin (Digital Finance Pac-
kage) de bilesenlerinden birisini olusturmaktadir. S6z
konusu paket, bir dijital finans stratejisi ile birlikte
kripto varliklar ve dijital esneklige iliskin dort yasama
tasarrufu onerisi icermektedir. Bu kapsamda AB Ko-
misyonu, asagldaki 4 mevzuat énerisini sunmustur:

1.Kripto varlik piyasalarina iligkin bir Tiziik Onerisi,
2.Dagitik defter teknolojisine (DLT) dayali piyasa alt-

kets in financial instruments, some crypto-assets are
accepted as “financial instruments”. Despite this reg-
ulation, most of the crypto-assets are still outside the
scope of the EU regulations. Likewise, in relation to
the crypto-assets, the rules concerning the operating
the commercial platforms which provide the services
such as their exchange with the conventional curren-
cies and other crypto-assets or their storage have not
been introduced. When the rules on the protection
of customers are not implemented, the crypto-asset
owners are exposed to great risks, and besides the
market would be open to the manipulations. Forthese
reasons, itis discussed whetherto provide for the reg-
ulationson thisissue. The European Commission pre-
pared the Proposal for a Regulation of the European
Parliament and of the Council on Markets in Crypto-
assets and amending Directive (EU) 2019/1937. The
proposal for a regulation in question is abbreviated as
“MICA”, and the process for the adopting the Regula-
tion is still ongoing.

It is aimed through MICA prepared by the European
commission to decrease partially the risks caused by
not regulating the crypto-assets market. Besides, it is
also intended to activate and support the potential of
the related digital finance market. MICA constitutes
one of the components of the Digital Finance Package
which was established in this regard and adopted by
the Commission on September 24, 2020. The men-
tioned package covers a digital finance strategy, as
well as, four legislative acts concerning the crypto-
assets and the digital resilience. In this regard, the Eu-
ropean commission proposed the following 4 legisla-
tion proposals:

1.Proposal for a Regulation on Markets in Crypto-As-
sets,

2.Proposal for a Regulation on a pilot regime for mar-
ket infrastructures based on distributed ledger tech-
nology (DLT),

3.Proposal for a Regulation on digital operational re-
silience for the financial sector,

4.proposal for a new Directive amending Directives
2006/43/EC, 2009/65/EC, 2009/138/EU, 2011/61/
EU, EU/2013/36, 2014/65/EU, (EU) 2015/2366 and
EU/2016/2341.

60

ULUSLARARASI HUKUK BULTENI



Giiliz OKYAR CALISKAN

AVRUPA BIRLIGI'NIN KRIPTO VARLIKLARA
ILISKIN GUNCEL YASAMA CALISMALARI

yapilariicin bir pilot rejim hakkinda bir Tiiziik Onerisi,

3.Finans sektoru icin dijital operasyonel esneklik hak-
kinda Tiiziik Onerisi,

4.2006/43/EC, 2009/65/EC, 2009/138/EU, 2011/61/
EU, EU/2013/36, 2014/65/EU, (EU) 2015/2366 ve
EU/2016/2341 sayili Direktifleri degistiren yeni bir Di-
rektif Onerisi.

AB kripto varlik alanindaki diizenleme ¢aligmalari ile
tiketicilerin korunmasi ve dijital finans piyasalarinin
dlizenlenmesi gibi amacglar disinda; kripto varliklarin
kara paranin aklanmasi ve ter6riin finansmani icin
kullaniimasinin 6niine gecilmesini de amaglamakta-
dir. Bu baglamda, AB’nin 2020-2025 Giivenlik Birligi
Stratejisi'nde (EU Security Union Strategy), Avrupa-
llarl terérizmden ve organize suctan korumak icin
AB’nin kara para aklama ve terérizmin finansmaniyla
mucadele (Anti-Money Laundering and Countering
Financing of Terrorism-AML/CFT) cercevesini gelis-
tirmenin 6nemine atif yapiimistir. S6z konusu Stra-
teji’de ayrica AB Komisyonunun kripto varliklar ve
yeni 6deme sistemleri gibi olusan risklerin bertarafi
konusunda uzmanlik ve yasal cerceve geligtirilmesi-
ni destekleyecegi ve bu konuda etkileri takip edecegi
belirtilmistir.

7 Mayis 2020 tarihinde AB Komisyonu, kara para
aklama ve ter6riin finansmanini dnlemeye yonelik
kapsamli bir eylem plani sunmustur. Bu eylem plani
kapsaminda, Komisyon tarafindan Avrupa Parlamen-
tosu ve Konseyine sunulan “Finansal Sistemin Kara
Paranin Aklanmasi ve Teroriin Finansmani Amaciyla
Kullaniimasinin Gnlenmesine iliskin 2021/420 sayili
Tiziik Onerisi (Proposal for a Regulation of the Euro-
pean Parliamentand of the Council on the prevention
of the use of the financial system for the purposes of
money laundering or terrorist financing)” hazirlan-
migtir. Kara Paranin Aklanmasini Onleme ve Tero-
rizmin Finansmaniyla Miicadele Tiizigtine iliskin bu
Oneri, bu alanda faaliyet gosteren kuruluglarin kap-
samina Kripto Varlik Hizmet Saglayicilarini (cryp-
to-asset service providers-CASP) da dahil etmektedir.
CASP’larin bu kapsama dahil edilmesi sonucunda,
AB’nin yasal cercevesi ile FATF standartlari arasinda
tam uyum saglanmis olacaktir.

2021/420 sayil s6z konusu Tiiziik Onerisi’nde kripto
varliklarin anonimliginin, suc islenme risklerini artir-
digi vurgulanmaktadir. Anonim kripto varlik clizdan-
larinin, kripto varlik transferlerinin izlenebilirligine

The efforts of the EU for regulating the area of crypto-
assets aims not only to protect the consumers and
regulate the digital finance market butalso to prevent
the money laundering and financing of terrorism.
In this regard, it is referred in the EU Security Union
Strategy 2020-2025 to the importance of develop-
ing the EU framework of Anti-Money Laundering and
countering Financing of Terrorism(AML/CFT). In the
mentioned Strategy, it is set out that the European
commission will support the development of the spe-
cialization and legal framework on eliminating the
emerged risks such as crypto-assets and the new pay-
ment methods and follow up the effects on this issue.

OnMay7,2020,the European Commission introduced
acomprehensive Action Plan on the prevention of the
money laundering and financing of terrorism. In the
scope of this Action Plan, the Commission drafted “the
Proposal for a Regulation 2021/420 of the European
Parliament and of the Council on the Prevention of

the Use of the Financial System for the Purposes of
Money Laundering or Terrorist Financing” which was
submitted to the European Parliament and the Coun-
cil. This Proposal concerning Anti-Money Launder-
ing and Counter Financing of Terrorism also includes
Crypto-Asset Service Providers (CASP) in the scope of
the institutions serving in this area. As a result of the
inclusion of CASPs in this scope, the total harmony
between the EU’s legal framework and the FATF stan-
dards will be provided.

Itis underlined in the mentioned Proposal for a Regu-
lation 2021/420 that the anonymity of the crypto-
assets increases the risks of committing an offence. It
is stated that the anonymous crypto-asset wallets do
notonly preventthe traceability of crypto-assettrans-
fers whilst also making it difficult to identify linked
transactions that may raise suspicion or to apply to
adequate level of customer due diligence. Therefore, a
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izin vermedigi gibi sliphe uyandirabilecek baglantili
islemleri tanimlamayi veya yeterli diizeyde mugteri
durum tespitine bagvurmayi da zorlastirdigi belirtil-
mistir. BU nedenle, Oneri’ye “Kredi kurumlari, finans
kuruluglarr ve CASP’larin anonim hesaplar, anonim
hesap ctizdanlari, anonim kasalar veya anonim krip-
to varlik ctizdanlari ve ayrica migteri hesap sahibinin
anonimlegtirilmesine izin veren herhangi bir hesap
tutmasi yasaktir.” seklinde bir hiikiim eklenmistir.

B.Avrupa Parlementosu ve Konseyinin Kripto var-
liklar Piyasalarina ili§kin 2019/1937 Sayil Direktifi
Degistiren Tiiziik Onerisi (MICA)

1.Genel Olarak

Oneri, AB kurumlarina, amacl i¢ pazarin kurulmasi ve
isleyisi olan ve Uye Devletlerin yasalarinin yakinlas-
tiriimasi icin uygun hikimler koyma yetkisini veren
Avrupa Birligi’nin isleyisi Hakkinda Anlasma’nin 114
unct maddesine dayanilarak hazirlanmistir.

AB Komisyonu tarafindan hazirlanan Oneri (Proposal
for a Regulation of the European Parliament and of
the Council on Markets in Crypto-assets, and amen-
ding Directive (EU) 2019/1937), 9 baslik altinda top-
lam 129 maddeden olugmaktadir. Bu basliklar, konu,
kapsam ve tanimlara iligkin ilk baglik diginda; varlik
referanslitokenler;elektronik paratokenleri;varlik re-
feranslitokenler veya e-para tokenler digindaki kripto
varliklar; kripto varlik hizmet saglayicilari icin izin ve
caligma kosullari; kripto varfiklarr iceren pazar suiis-
timalinin dnlenmesi; yetkili makamlar, EBA (Euro-
pean Banking Autority/Avrupa Bankacilik Kurumu)
ve ESMA (European Securities and Markets Authority/
Avrupa Menkul Kiymetler ve Piyasalar Kurumu); yetki
devrine dayali tasarruflar ve uygulama tasarrufiari ile
gecis ve nihai htkimlerden olusmaktadir.

Onerinin 1 inci maddesi uyarinca, Tiiziik asagidaki
bagliklarda yeknesak dlizenlemeler getirecektir:

a.Kripto varliklarinin ihraci ile iglem gérme izni icin
seffaflik ve aciklama gereklilikleri olugturmak,

b.Kripto varlik hizmet saglayicilari ile varliga refe-
ranslive elektronik para tokenlerin ihragcilarinin yet-
kilendirilmesi ve denetimi,

c.Kriptovarlik hizmet saglayicilariile varliga referans-
[ ve elektronik para tokenlerin ihraggilarinin isleyisi,
organizasyonu ve yonetimi,

d.Kripto varliklarinin ihrac, ticareti, takasi ve muha-
fazasiicin tiuketici koruma kurallari olugturmak,

provision has been added to the Proposal that “Credit
institutions, financial institutions and CASPs shall be
prohibited from keeping anonymous accounts, anon-
ymous passbooks, anonymous safe-deposit boxes or
anonymous crypto-asset wallets as well as any ac-
count otherwise allowing for the anonymization of
the customer account holder.”

B.Proposal For a Regulation of The European Parlia-
ment And of The Council On Markets in Crypto- As-
setsy And Amending Directive (EU) 2019/1937 (MICA)

1.In General

The proposal was drawn up on the basis of Article
114 of the Treaty on the Functioning of the European
Union, which empowers the EU institutions to make
appropriate provisions for the establishment and
functioning of the internal market and for the ap-
proximation of the laws of the Member States. The
Proposal prepared by the EU Commission consists of
129 articles in total under 9 titles. These titles, apart
from the first title concerning the subject matter,
scope and definitions, are asset-referenced tokens;
electronic money tokens; crypto-assets, other than
asset-referenced tokens or e-money tokens; authori-
sation and operating conditions for crypto-asset ser-
vice providers; prevention of market abuse involving
crypto-assets; competent authorities, EBA (European
Banking Authority) and ESMA (European Securities
and Markets Authority); delegated acts and imple-
menting acts; and transitional and final provisions.

According to first Article of the Proposal, the Regula-
tion lays down uniform rules for the following:

a.Transparency and disclosure requirements for the
issuance and admission to trading of crypto-assets;

b.The authorisation and supervision of crypto-asset
service providers and issuers of asset-referenced to-
kens and issuers of electronic money tokens;

C.The operation, organisation and governance of is-
suers of asset-referenced tokens, issuers of electronic
money tokens and crypto-asset service providers;

d.Consumer protection rules for the issuance, trading,
exchange and custody of cryptoassets;

e.Measures to prevent market abuse to ensure the in-
tegrity of crypto-asset markets.
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e.Kripto varlik piyasalarinin biitlinliigiinii saglamak
icin piyasa suiistimalini onlemeye yonelik onlemler.
Tizik Onerisi, diizenleme kapsamina aldig kripto
varliklarr temel olarak 3 farkli kategoriye ayirmak-
tadir: ilk kategori, bir mal veya hizmete dijital erigim
saglamayl amaclayan ve yalnizca o tokeni veren tara-
findan kabul edilen “hizmet tokeni (utility token)”dir.
ikinci alt kategori, cesitli itibari para birimleri, bir veya
birka¢ emtia ya da bir veya birkag kripto varlik ya da
bu tiir varliklarin bir kombinasyonunun degerini re-
ferans alarak istikrarli bir degeri stirdiirmeyi amacla-
yan “varlik referansli token (asset-referenced token)”;
ucuinclstise,yalnizca biritibari para birimini referans
alarak degerini dengelemeyi amaclayan ve bir 6deme
araci olarak tasarlanan “elektronik para veya e-para
token (e-money token)” olarak siniflandiriimistir.

AB Komisyonu, bunlarin arasindan varlik referansli to-
kenleri,daha buytk 6lcekli olmalari
nedeniyle daha siki kurallara bag-
lamigtir. Oneride, finansal istikrar
s0z konusu oldugunda daha biiyiik
riskler olusturabilecegi degerlendi-
rilen bu kripto varliklarin ihraccilari
icindahaytksek sermaye sartlarive
farkliizin kosullari benimsenmistir.
Tiziik Onerisi, “stablecoin” kav-
ramina da yer vermektedir. Stablecoin, protokoller
araciliglyla talepteki degisikliklere bagli olarak bu
tlr kripto varhiklarin arzinin artiriimasi veya azaltil-
masl ve bu suretle de istikrarli bir degeri korumay
amaclar. varlik referansli tokenler ve e-para token-
leri siklikla stablecoin olarak nitelendirilmistir. Bu-
nunla birlikte stablecoinler; bir veya birkac varliga
atifta bulunarak degerleri dengelemeyi amaclama-
diginda varhk referansl token olarak kabul edil-
memelidir. Tizik Onerisi'nde bazi kripto varliklarin
oldukca sinirli kapsam ve kullanima sahip oldugu,
buna karsilik stablecoin ve bazi varliklarin genig
capta kabul gérme ve sistemik hale gelme potansi-
yelinin bulundugu vurgulanmistir.

TUzik Onerisi’nde ele alinan konular itibariyle su hu-
suslarasagida ayrica incelenmektedir.

The Regulation Proposal divides the crypto-assets
falling in the scope of the regulation basically into 3
different sub-categories: The first sub-category is the
“utility token” which is intended to provide digital ac-
cess to a good or service, and that is only accepted by
the issuer of that token. The second sub-category is
“asset-referenced tokens” which aim at maintaining
a stable value by referencing several currencies that
are legal tender, one or several commodities, one or
several crypto-assets, or a basket of such assets. The
third sub-category of crypto-assets are defined as
“electronic money tokens or e-money tokens” which
are designed as a payment method and intended pri-
marily as a means of payment aim at stabilising their
value by referencing only one fiat currency.

The European Commission regulated the asset-refer-
enced tokens, among these sub-categories, to more
strict rules for their being wider
scope. In the proposal, higher
capital requirements and differ-
ent authorization conditions are
adopted for the issuers of these
crypto-assets which are con-
sidered to pose the greater risks
when it comes to financial sta-
bility.

The Proposal alsoincludes the concept of “stablecoin”.
Stablecoinsaimatmaintaining astablevalue,via pro-
tocols, that provide for the increase or decrease of the
supply of such crypto-assets in response to changes
in demand. Asset-referenced tokens and e-money to-
kens are classified frequently as stablecoins. Besides,
when stablecoins do not aim at maintaining a stable
value by referring to one or more assets, they should
not be accepted as asset-referenced tokens. It is em-
phasized in the Proposal that some crypto-assets are
with a quite limited scope and use, whilst stablecoins
and some assets have the potential to become widely
accepted and potentially systemic.

The following issues are separately addressed with
regard to the subjects discussed in the Proposal.

2.0bligations for Crypto-Asset Service Providers
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CURRENT LEGISLATION WORKS ®!

ING CRYPTO-ASSETS

2.Kripto Vvarlik Hizmet Saglayicilarina ili§kin Yii-
kiimliiliikler

TUzik Onerisi'nin tanimlara iligkin 3 tinci maddesin-
de, “kripto varlik hizmeti”nin su faaliyetler anlamina
geldigi belirtilmistir:

() Uclincti sahislar adina kripto varliklarinin muha-
fazasi ve yonetimi,

(b) Kripto varliklar icin bir ticaret platformunun isle-
tilmesi,

(¢) Kripto varliklarinin yasal 6deme araci olan itibari
para birimiyle takas,

(d) Kripto varliklarinin diger kripto varliklarla takasi,

(e) Uclinct sahislar adina kripto varlik sipariglerinin
yurGtilimesi,

(f) Kripto varliklarin elden ¢ikariimasi,

() Uclincli sahislar adina kripto varliklar icin siparis-
lerin alinmasi ve iletilmesi,

(h) Kripto varliklar hakkinda tavsiyede bulunulmasi.

Onerinin 53 incli maddesinin ilk paragrafi uyarinca
AB’deki kripto varlik hizmetleri, yalnizca Birligin bir
Uye Devletinde kayitli ofisi bulunan ve 55 inci mad-
desi uyarinca yetkilendirilmis ttzel kigiler tarafindan
saglanabilir. BU kapsamda alinan bir izin AB ¢apinda
gecerli olacaktir. CASP’larin, yetkisinin yetkili otorite-
lerce geri alinmasi da (withdrawal of authorisation)
muimkindr (Tuzlk Onerisi, m. 56).

CASP’larin piyasaya guvenlerinin temini olarak sahip
olmalari beklenen “ihtiyat Gereksinimleri (Prudential
Requirements)” 6nerinin 60 Inct maddesinde diizen-
lenmistir. CASP kayitlari 2011 yilindan beri faaliyette
olan Avrupa Menkul Kiymetler ve Piyasalar Otoritesi
(ESMA) tarafindan tutulacaktir.

TlzUk Onerisi, kripto varliklari ihrag edenlere, zorunlu
ifsa gereklilikleri olan bir bilgi belgesi (white paper)
yayinlama yikimluligl getirmektedir. orantililik
ilkesi gozetilerek, idari yik yaratilmasini 6nlemek

Article 3 of the Proposal concerning the definitions
setsout that “crypto-asset service” means the follow-
ing activities:

(a) the custody and administration of crypto-assets
on behalf of third parties,

(b) the operation of a trading platform for crypto-assets,

(€) the exchange of crypto-assets for fiat currency that
is legal tender,

(d) the exchange of crypto-assets for other crypto-
assets,

(e) the execution of orders for crypto-assets on behalf
of third parties,

(f) placing of crypto-assets,

(g) the reception and transmission of orders for cryp-
to-assets on behalf of third parties,

(h) providing advice on crypto-assets.

In accordance with article 53 paragraph 1 of the Pro-
posal, crypto-asset services in the EU shall only be
provided by legal persons that have a registered office
in a Member State of the Union and that have been
authorised as crypto-asset service providers in ac-
cordance with Article 55. An authorisation received in
this scope shall be valid around the EU. It is also pos-
sible to withdraw the authorisation of CASPS by the
authorities (Proposal, art. 56).

“The Prudential Requirements” which CASPS are ex-
pected to have forensuring their trustin the market is
governed under article 60 of the Proposal. CASP reg-
isters shall be established by the European Securities
and Markets Authority (ESMA) which has been active
since 2011.

The Proposal imposes an obligation on issuers of
crypto-assets to publish an information document
(white paper) with mandatory disclosure require-
ments. In order to avoid the creation of administrative
burden, considering the principle of proportionality,
small and medium-sized enterprises (SMES) are ex-
empted from the publication of such an information
document where the total consideration of the of-
fering of crypto-assets is less than €1,000,000 over
a period of 12 months. Issuers of ‘stablecoins’ are not
subject to authorisation by a national competent au-
thority if the outstanding amount of “stablecoins” is

m
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icin, ktclk ve orta Olcekli isletmeler, kripto varlikla-
rinin teklifinin 12 ay icerisindeki toplam tutarinin
1.000.000 €’dan az oldugu durumlarda bu tiir bir
bilgi belgesinin yayinlanmasindan muaf tutulacak-
tir. Odenmemis ‘stablecoin’ miktari 5.000.000 €'nun
altindaysa, ‘stablecoin’ ihrag edenler bir ulusal yetkili
makam tarafindan izne tabi tutulmayacaktir. Ayrica,
CASP’larin yerine getirmeleri gereken sartlar, sunulan
hizmetlerin olugturdugu risklerle orantili olarak di-
zenlenmigtir.

CASP’lar; mevcut ve potansiyel musterilerinin ¢ikar-
larina uygun olarak, dirist, adil ve profesyonel bir
sekilde faaliyette bulunmakla yukimlu tutulmustur.
Miisterilerine sagladiklari bilgiler de yaniltici olma-
mali, musteriler kasitl veya ihmalkar sekilde yanlig
yonlendirilmemelidir. Mugteriler, kripto varlk satin
almaylailgili riskler konusunda uyariimalidir.

TUzlk Onerisi, CASP’larin glicli kurumsal gereklilik-
lere tabi olmasi gerektigini belirmektedir. Oneri’nin
61 inci maddesi uyarinca, CASP’larin yonetim kurulu
uyelerinin gorevlerini yerine getirebilmek icin nitelik,
deneyim ve yetenek bakimindan gerekli yeterlilige
ve itibara sahip olmalari ve gorevlerine yeterli zama-
ni ayirabilmeleri aranmistir. Yonetim kurulu dyeleri,
kara paranin aklanmasi, terériin finansmani ve diger
mali suclardan ceza almamis olmalidir. Kurulda bir
degisiklik oldugu takdirde, yeni tyelerin bu maddeye
uygunlugunun degerlendirilmesi icin yetkili makama
gerekli tiim bilgilerin saglanmasi gerekir. CASP’larin
istihdam edecekleri personel de gerekli bilgi, beceri ve
uzmanliga sahip olmalidir.

CASP’larin tclinct sahislar adina saklama ve yone-
tim yetkisi bulunmasi halinde musterilerle gorev ve
sorumluluklari iceren ve en azindan Oneri'nin 67 nci
maddesinde sayilan hususlara iliskin bir sdzlesme
yapmas! zorunludur. 6nerinin 73 ncii maddesine
gore, kripto varliklarla ilgili tavsiyede bulunma yetkisi
bulunan CASP’lar yalnizca musterilerinin ¢ikari oldu-
gunda tavsiyede bulunacaktir. Kripto varliklarla ilgili
tim islemlerin, siparislerin ve hizmetlerin kaydinin
tutulmast icin uygun dtzenlemeler yapiimalidir.

3.Pazarin Kotiiye Kullaniimasinin Gnlenmesine ilis-
kin Hiikiimler

Kripto varlik piyasasinin kotiye kullaniimasinin on-
lenmesi onerinin 6 nci BOlUmi'nde 76 ve devami
maddelerinde dlzenlenmigtir. Bu hiiklimlere gore,
CASP’lar kripto varliklarla ilgiliiceriden aldiklari bilgi-

below €5,000,000. Furthermore, the requirements
imposed on CASPs are governed proportionate to the
risks created by the services provided.

CASPs are obliged to act in an honest, fair and profes-
sional manner in accordance with the best interests
of their current and potential clients. The information
they provide to their customers should not be mis-
leading, nor should they be deliberately or negligently
misled. The clients should be warned of risks associ-
ated with purchasing crypto-assets.

The Proposal sets out that CASPs should be subject
to strict organizational requirements. In accordance
with article 61 of the Proposal, members of the man-
agement board of CASPs should have the necessary
good repute and competence, in terms of qualifica-
tions, experience and skills to perform their duties
and commit sufficient time to effectively carry out
their functions. Members of the management board
shall not have been convicted of offences relating to
money laundering or terrorist financing or other fi-
nancial crimes. In the event of a change in the board,
all necessary information should be notified to the
competent authorities for the evaluation for the com-
pliance of the new members with this article. The per-
sonnel employed by CASPs should have the necessary
qualifications, experience and skills.

Where CASPs have the authorisation to custody and
administer on behalf of third persons, it is obligatory
that they enter into an agreement with their clients
covering their duties and their responsibilities and at
least concerning the issued laid down in article 67 of
the Proposal. According to article 73 of the Proposal,
CASPs thatare authorised to provide advice on crypto-
assets shall recommend them only when thisis in the
interest of the clients. They are required to take the
necessary actions to keep the register of all transac-

Tiiztik Onerisi, “stablecoin” kavramina da yer vermektedir. Sta-
blecoin, protokoller araciligiyla talepteki degisikliklere bagli
olarak bu tiir kripto varliklarin arzinin artirilmasi veya azaltiimasi
ve bu suretle de istikrarl bir degeri korumayi amaclar.
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CURRENT LEGISLATION WORKS OF THE
EUROPEAN UNION CONCERNING CRYPTO-ASSETS

lerle ilgili kamuoyunu bilgilendirmeli ve bilgilerin za-
maninda degerlendirmeye acik olmasini saglamali-
dirlar. Bu tdr bilgilerin kripto varliklarin elde edilmesi
veya dogrudanyadadolayli olarak, kendiveya tictincii
birkisinin hesabina elden ¢ikariimasricin kullaniima-
siyasaklanmistir. Bunun yaninda, bu bilgilerin mesle-
gin ve gorevin normal icrasi diginda herhangi bir kisiye
ifsasi da yasaklanmustir (Ttiziik Onerisi, m. 79).

Tizlk Onerisi'nin 80 inci maddesine gore piyasa
manipllasyonu (market manipulation) yasaklan-
mistir. Kripto varliklarin arzi, talebi ve fiyat hakkin-
da yanlis veya yaniltici sinyaller veren veya vermesi
muhtemel olan davraniglar ile bir veya birkag kripto
varligin fiyatini anormal ve yapay bir seviyede belir-
leyen veya belirlemesi muhtemel olan davraniglar
piyasanin manipilasyonu olarak kabul edilmistir.
Ayrica kripto varliklarin fiyatini etkileyen veya etki-
lemesi muhtemel olan islemlere girmek, bu islemler
icin emir vermek; medya araciligi ile bir kripto var-
ligin arz, talebi veya fiyati hakkinda yanlig veya ya-
niltici sinyaller veren ya da vermesi muhtemel olan
bilgileri yaymak da bu kapsamda yasaklanan davra-
niglararasinda sayiimistir.

4. Yetkili Makamlar

Tulzik Onerisi'nin 7 nci Bagliginda 81 ve devami mad-
delerinde AB Uyesi devletlerin belirleyecekleri yetkili
makamlar (competent authorities) ile EBA ve ES-
MA’nIn yetkileri diizenlenmistir. onerinin 82 nci mad-
desiyle bu tir makamlarin denetim ve sorusturma
konusunda asgari diizeyde sahip olmalari gereken
yetkiler ayrintili sekilde belirlenmigtir.

Ulusal hukuk kapsaminda gerekli oldugu hallerde,
adli makamlardan bu yetkilerin kullaniimasina ka-
rar verilmesi talep edilebilecektir (Tlziik Onerisi, m.
82(3)). Tlziik kapsaminda yetkili makamlara bilgi
saglayan bir kisi, sozlesme veya herhangi bir yasal,

tions, orders and services concerning crypto-assets.
3.Provisions on Prevention of Market Abuse

Prevention of marketabuse involving crypto-assets are
governed under Article 76 and the following articles
and sixth title of the Proposal. According to these provi-
sions, CASPs should inform the public as soon as pos-
sible of inside information and ensure that information
is assessed in timely manner. It is prohibited that such
information is used to acquire those crypto-assets, or
to dispose of those crypto-assets, either directly or in-
directly and either for his or her own account or for the
account of a third party. Moreover, it is prohibited to
disclose such information to any other person, except
where such disclosure is made in the normal exercise
of a profession or duties (Proposal, art. 79).

According to article 80 of the Proposal, the market
manipulation is prohibited. The market manipulation
is considered as the behaviour which give, or is likely
to give, false or misleading signals as to the supply of,
demand for, or price of, a crypto-asset and which sets,
oris likely to set, the price of one or several crypto-as-
sets at an abnormal or artificial level. Besides, enter-
ing into a transaction, placing an order to trade or any
other activity or behaviour which affects or is likely
to affect the price of one or several crypto-assets, and
disseminating information which gives, or is likely to
give, false or misleading signals as to the supply of,
demand for, or price of a crypto-asset are enumerated
among the behaviours which are within this scope
and prohibited.

4. Competent Authorities

Title 7, Article 81 and the following articles of the Pro-
posal govern the competentauthorities to be specified
by the EU Member States and the powers of EBA and
ESMA. With Article 82 of the Proposal, the minimum
level of powers that such authorities should have re-
garding supervision and investigation has been de-
termined in detail.

Where necessary under national law, the competent
authority may ask the relevant judicial authority to
decide on the use of such powers (Proposal, article
82(3)). A person making information available to the
competent authority in accordance with the Regula-
tion shall not be considered to be infringing any re-
striction on disclosure of information imposed by con-
tract or by any legislative, regulatory or administrative

M
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AVRUPA BIRLIGI'NIN KRIPTO VARLIKLARA
ILISKIN GUNCEL YASAMA CALISMALARI

dizenleyici veya idari bir hiikiim tarafindan getiril-
mig olan bilgilerin aciklanmasina iliskin herhangi bir
kisitlamayi ihlal etmig olarak kabul edilmeyecek ve
yapacag bildirimle ilgili bir sorumluluga tabi olma-
yacaktir (Tuiziik Onerisi, m. 82/6).

Uye Devletlerin yetkili makamlari gerekli oldugunda
bilgi degigimi ve Tliziik kapsamindaki yikimllikleri-
ninyerine getirilebilmesiicin Gctinct Glkelerin denetim
makamlariile isbirligi anlagmalari akdedebilecektir.

Uye Devlet yetkili makamlarinin asgari diizeyde yet-
kili oldugu idari cezalar ayrintili sekilde sayiimistir
(TUziik Onerisi,m. 92). idari cezalarin siiresi ve miktar
belirlenirken dikkate alinacak durumlar ise 6nerinin
93 (incli maddesinde dlizenlenmistir. Uye Devletler,
anilan Tidzik uyarinca alinan herhangi bir kararin
uygun sekilde gerekcelendirilmesini ve bir mahkeme
onlinde temyize tabi olmasini saglayacaktir (Tiiziik
Onerisi, m. 94).

II-SONUC VE DEGERLENDIRME

Kripto paralara olan ilgi arttik¢a, bu piyasalarin di-
zenlenmesine duyulan ihtiyag da giderek daha fazla
hissedilmektedir. Kripto paralar, merkezi otoritelere
ihtiya¢c duymadan caligsalar da, gerek bu piyasanin
manipulasyona ac¢ik olmasindan kaynaklanan finan-
sal krizler, gerekse sagladiklari anonimlik niteligi ne-
deniyle kara para aklama, teroriin finansmani, vergi
kacirma ve dolandiricihk gibi suglar icin kullanila-
bilme olasiliginin varligi AByi ve diger devletleri bu
piyasalari diizenleyerek kamu diizenini ve vatandas-
larint koruyucu dnlemler almaya zorlamaktadir. Hali-
hazirda, kripto paralara iligkin diizenlemeler ulkeden
ulkeye farklilik géstermektedir. Kripto paralarin bazi
tilkelerde ticaretlerinin yasaklandigi da bilinmektedir.

AB Komisyonu tarafindan konuya iligkin hazirlanan
ve bu calismada anahatlariyla ele alinan Tliziik Oneri-
si, incelendiginde de goriilecegi lizere kripto varliklari
pek cok yonden ele almaktadir. En erken 2024 yilinda
yirlirliige girmesi éngoriilen s6z konusu dnerinin bu
alanda yapilacak dizenleme calismalari icin 6nemli
bir referans belgesi niteligi taslyacagi akla gelmek-
tedir. Tlrkiye’de de, son yillarda artan oranda ilgiye
mazhar olan kripto paralarin dizenlenmesine iligkin
calismalar strdUrilmektedir.

provision,and shall not be subjectto liability ofany kind
related to such notification (Proposal, Article 82/6).

The competent authorities of the Member States may,
where necessary, conclude cooperation arrangements
with supervisory authorities of third countries con-
cerning the exchange of information and the enforce-
ment of obligations arising under this Regulation.

The administrative sanctions which the competent
authorities of the Member States are authorized to in
the minimum level are enumerated (Proposal, article
92). The situations to consider while defining the du-
ration and amount of the administrative sanctions
are governed under article 93 of the Proposal. Mem-
ber States shall ensure that any decision taken under
the mentioned Regulation is properly reasoned and is
subject to the right of appeal before a tribunal (Pro-
posal, article 94).

11I-CONCLUSION AND EVALUATION

As the interest towards the cryptocurrencies in-
creases, the need for regulating these markets is felt
more and more. Even though cryptocurrencies work
without requiring a central authority, not only for
the financial crisis caused by the fact that this mar-
ket is open to the manipulation but also for its po-
tential, owing to the anonymity offered, to be used
for offences such as money laundering, financing
of terrorism, tax evasion and fraud oblige both the
EU and the other States to regulate these markets
and to take protective measures for the public order
and their citizens. Currently, regulations concerning
cryptocurrencies differ from country to country. It is
known that the trade of cryptocurrencies is prohib-
ited in some countries.

The Proposal for Regulation which has been drafted
by the European Commission on this issue and is ad-
dressed generally in this study deals with the crypto-
assets invarious aspects if it is analysed. It occurs that
the related Proposal which is envisaged to enter into
force in 2024 at the earliest will be a reference docu-
ment for the regulation works to be conducted on this
area. In Turkey, works for regulating the cryptocur-
rencies, which receive increasing interest in recent
years, are also continued.
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ETIYOPYA ADALET BAKANLIGI TEMSILCILERININ
GENEL MUDURLUGUMUZU ZIiYARETI

Genel MudUrimuz Sayin Kasim Cicek, Etiyopya Ada-
let Bakanligl temsilcilerini 22 Eylil 2021 tarihinde
kabul etti.

Ziyaret kapsaminda yapilan toplantida, Ulkemiz ile
Etiyopya arasindaki mevcut iligkilerin Gnemine vur-
guyapilarak adliis birligi konulari ele alindi ve mev-
cutiligkinin daha da gelistirilmesi hususunda gorts
birligine varildi.

Mr. Kasim Cicek, the Director General for Foreign Re-

lations and EU Affairs, received the representatives
of the Ministry of Justice of Ethiopia on 22 September
2021.

During the meeting held within the scope of the visit,
the importance of existing good relations between
Turkey and Ethiopia was emphasized, the issues re-
lating to the judicial cooperation were addressed, and
a consensus was reached on further development of
the existing relations.



IIJ iCRA SEKRETERININ GENEL MUDURLUGUMUZU ZiYARETI

Genel MiUdUrdmuz Sayin Kasim cicek 13 Ekim
2021 tarihinde Adalet ve Hukukun Ustiinligi
Uluslararas! Enstitlisti (1)) icra Sekreteri Thomas
Wwuchte’yi, makaminda kabul etti.

Gorlismede basta terérizm ile micadele, Ulkemi-
zin Terorle Micadele Kiresel Forumu ve 11) calis-
malarina katkisi ile onimuzdeki sirecte mugstere-
ken gerceklestirilebilecek projeler istisare edildi.

Mr. Kasim Cicek, the Director General of the Director-
ate General for Foreign Relations and EU Affairs, re-
ceived Mr. Thomas Wuchte, the Executive Secretary of
the International Institute for Justice and the Rule of
Law (I1)), in his office on 13 October 2021.

During the meeting, the fight against terrorism, the con-
tribution of Turkey to the Global Counterterrorism Fo-
rum and the 1) studies as well as the projects that can be
realized jointly in the upcoming period were discussed.

EKVATOR CUMHURIYETI ANKARA BUYUKELCISI
GENEL MUDURLUGUMUZU ZIiYARET ETTI

Ekvator Cumhuriyeti Ankara BuyUkelcisi Sayin
Lourdes Puma 26 Ekim 2021 tarihinde Genel Mi-
dirimuz Sayin Kasim Cicek’i ziyaret etti.

Genel MidUrlugimiz yetkililerinin de hazir bulun-
dugu ziyarette, terdrle ve sinir asan suglarla mi-
cadele basta olmak
uzere iki Ulke ara-
sindaki adli ig birli- *
ginin gelistirilmesi-
ne yonelik atilabile-
cek adimlar istisare
edildi.

Ms. Lourdes Puma, the Ambassador of the Republic of
Ecuador to Ankara paid a visit to Mr. Kasim Cicek, the
Director General of the Directorate General for Foreign
Relations and EU Affairs, on 26 October 2021.

During the visit where the representatives of our Di-
rectorate General were
also present, possible
steps to improve judicial
cooperation between the
two countries, particu-
larly the fight against ter-
rorism and transnational
crimes, were discussed.



ISVICRE ADALET BAKANLIGI YETKILILERI iLE GORUSME YAPILDI

% -

Genel MUdUrimuz Sayin Kasim Cicek bagkanli-
gindaki Heyet, isvicre Federal Adalet ve Polis Ba-
kanlhg! Federal Adalet Ofisi’nin daveti lizerine 9
Kasim 2021 tarihinde Bern’de, “Suclularin iadesi
ve Karsilikli Adli Yardimlagma” konularinin ele
alindigi bir toplanti geceklestirdi.

Yapilan goérismeler sirasinda gerek Ulkemizin
gerekse isvicre’nin adli yardimlagma konula-
rinda karsilastigr sorunlar dzerinde durularak,
bunlarin ¢6zim yollari hakkinda fikir teatisinde
bulunuldu.

Upon the invitation of the Federal Department of
Justice and Police, the Delegation chaired by Mr.
Kasim Cicek, the Director General of the Directorate
General for Foreign Relations and EU Affairs, held a
meeting, where the subjects of “Extradition and Mu-
tual Legal Assistance” were discussed, in Bern on 9
November 2021.

During the meetings, the problems faced by both
Turkey and Switzerland in legal assistance issues
were emphasized and ideas were exchanged about
the solutions to these problems.



TURI_(_iYE’PE _qlgz,_Ai KONULARDA ULUSLARARASI
ADLI i$ BIRLIGININ GELISTIRILMESI PROJESI'NIN
BIRINCi PROJE YONETIM TOPLANTISI YAPILDI

Bakanligimiz ve Avrupa Konseyiile yiiritiilen Tiir-
kiye’de Cezai Konularda Uluslararasi Adli is Birli-
ginin Gelistirilmesi Projesi'nin 9 Eyl{il 2021 tari-
hinde Birinci Proje Yonetim Toplantisi yapildi.

Genel MUdur Yardimcimiz Sayin Mustafa Tayyip
Cicek ile Avrupa Konseyi insan Haklari ve Huku-
kun Ustlinligl Genel Mudirligi Ekonomik Suc-
lar ve isbirligi BoIGmU Baskani Sayin Mustafa Fe-

The First Management Meeting of the Project on “Im-
proving International Judicial Cooperation in Criminal
Matters in Turkey”, carried out by the Ministry of jus-
tice and the Council of Europe, was held on 9 Septem-
ber 2021.

During the meeting, where our Deputy Director Gen-
eral Mr. Mustafa Tayyip Cicek and Head of Division of
the Economic Crime and Cooperation Division of the
Council of Europe Mr. Mustafa Fe-

rati tarafindan acilis konugma-
lariyapilan toplantida, Projenin
yurttllmesi konusunda simdi-
ye kadar yapilan caligmalar ele
alinarak bir sonraki asamada
gerceklestirilecek  faaliyetlere &
iliskin konular tartigildi.

Uc yil sirmesi planlanan proje ile cezai konular-
daadliis birligi kapasitesinin gelistirilmesive bu
alanda iyi uygulama o6rneklerinin Ulkemize ka-
zandiriilmasi hedeflenmektedir.

rati made the opening speeches,
the works carried out so far on the
execution of the Project were ad-
dressed and topics on the activities
to be carried out in the next phase
were discussed.

The project, which is planned to last for 3 years, aims
todevelop the capacity of judicial cooperationin crim-
inal matters and to acquire for our country examples
of good practices in this field.
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ULUSLARARASI iDARE HUKUKU

INTERNATIONAL ADMINISTRATIVE LAW

.GIRIS

Kuresellesmenin etkisiyle glntimuzde Ulkelerin ig
sorunu sayilabilecek alanlar oldukga sinirli bir hale
donlsmugtur. Dlinyada son yillarda yasanan go¢ ha-
reketleri sebebiyle ortaya cikan siginma ve miilteci
problemi, Kovid-19 salgini gibi durumlar uluslararasi
hukukun ¢dziim aradigi en giincel érnekleri olustur-
maktadir. Cogu zaman ekonomik olmakla beraber,
herhangi bir ilkede yasanan demokeratik, politik, sag-
Ik, savas, kuraklik, kirlilik gibi bolgesel olarak ortaya
¢tkmig bircok sorun diger Ulkeler tzerinde adeta bir
domino tas! etkisi gostererek uluslararasi bir boyut
kazanmaktadir. Bu durum Ulkelerin ortaya ¢ikan ve
kiresel boyut tasiyan yeni ihtiyaglara ancak ulusla-
raras! veya uluslariisti mekanizmalarin yardimiyla
cevap verebilmeleri olgusunu da beraberinde getir-
migtir. Esasen geleneksel anlamda kendi ulusal sinir-
larinda ¢ikan her ihtiyaca cevap verebilen devlet mo-
deli ginumzde yetersiz kalmaktadir. Bu gercek ise
modernlesen diinyada yeni hukuk alanlarina ihtiyag
duyulmasina sebep olmusgtur.

Galismamiz baglaminda anilan yeniihtiyaglar kapsa-
yict bir hukuk vizyonu olarak “uluslararasi idare hu-
kuku” adiyla ele alinmaya caligilacaktir.

ILKAVRAMSAL VE TARIHSEL ACIDAN ULUSLARARASI
iDARE HUKUKU

idare kelimesi organik anlamda bir teskilati, ida-
ri birimi veya bir devlet kurumunu ifade edebilir. Bu
anlamda idare, herhangi bir ydnetim isinin yapildigl
veya resmi bir isin gorildigu daire, kurum, kurulus
veya yeri ifade icin kullanilir. Fonksiyonel acidan ida-
re ise devletin kendine 6zgi amacglarina ulagmak icin
yerine getirdigi faaliyetleri icerir. Bu anlamiyla idare,
yasama, ylritme ve yargl seklindeki Ucli kuvvetler
ayrimindan birini olusturan ‘ylritme’ gticine dahil
olan bir kavramdir. Ylrtme organi yasal gorevleri ve
kurulugu yontnden anayasa hukuku; idari gorevleri

.INTRODUCTION

The areas, which can be regarded as the internal
problems of the states, become very limited with
the effect of globalization nowadays. The cases such
as the problems of asylum and refugees, which has
revealed due to the migration movements through-
out the world in recent years, COVID-19 pandemic,
etc. constitute the current examples, about which
the international law is looking for a solution. Many
regional problems, which are mainly based on eco-
nomic reasons, such as democracy, politics, health,
war, drought, pollution etc. in any country have a
domino effect on other countries and acquire interna-
tional dimension. This situation leads the countries to
have the ability of fulfilling their newly-emerging and
global needs only with the help of international or
supranational mechanisms. The state model, which
can fulfil every need within their national borders in
traditional terms, remains insufficient today. This fact
also creates the requirement for new areas of law in
the modernizing world.

Within the context of this study, the afore-mentioned
new requirements are tried to be discussed as a com-
prehensive vision of law under the name of “interna-
tional administrative law.”

ILINTERNATIONAL ADMINISTRATIVE LAW IN CON-
CEPTUAL AND HISTORICAL TERMS

The word “administration” means an organization,
an administrative unit or a public institution in or-
ganic terms. In this regard, administration is used
for describing a department, institution, organiza-
tion or place, in which any administration procedure
is carried out or any official transaction is executed. In
functional terms, administration includes activities,
which are carried out in order for the state to reach its
specific aims. On the basis of this meaning, admin-
istration is a concept, included within the ‘executive’
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bakimindan ise idare hukuku kurallarina tabidir. ida-
re hukuku; hem organ hem faaliyet olarak idare’nin
hukukunu ifade eder.

21. ylzyilin baslarindan itibaren kiresel yonetisim
alaninda bulunan diizenlemeler ve normlarile bunla-
rin yasal temelleri ile karakterlerini betimlemeye y6-
nelik cabalar “global idare hukuku (global administ-
rative law)” kavrami ile tanimlanmaya baslamistir.
Literatlirde zamanla “global idare hukuku” kavrami
ile birlikte aynranlami ifade etmek (izere “Uluslarara-
stidare Hukuku” kavrami da tercih edilmeye ve kulla-
nilmaya baslanmistir.

GUnumizde devletler ve uluslararasi kuruluslar ara-
sinda ktresel lcekte ari kovanini andiran bir faali-
yetleragl bulunmaktadir. Siniragan ve cogu zaman da
devletlerin resmi iliskilerinden ¢ok daha hizli olugan,
iletisim kuran buyeni mekanizmalar, uluslararasi hu-
kuk ile hukukun diger alanlarini da
sekillendirmektedir. Bu yeni kiire-
sel aglardan olusan yonetim sireci
“kiresel yonetisim (global gover-
nance)” olarak isimlendirilmekte-
dir. Kuresel yonetigsim anlayisinda,
sistem icinde mevcut olan aktorler
her gtin iletisimsel pratikler (com-
municative practices) yoluyla kurallarin olusumuna
katki saglamaktadir. Yonetisim, bu stirecte karsilikli
veya cok yonlu katkilarla sekillenen yonetimsel su-
reci ifade etmektedir. Dolayistyla bu yeni karar alma
stiregleri ortaya “uluslararasi idare hukuku” gibi yeni
alanlari ¢tkarmaktadir.

Uluslararastidare hukukunun amacl, i¢ hukuk meka-
nizmalarinin yetki alani diginda kalan faaliyetlerden
kacinilmaz bicimde etkilenen bireylerin haklarinin
klresel mekanizmalar kargisinda korunabilirliginin
temin edilmesidir. Uluslararasi idare hukukundan
tam olarak ne anlasiimasi gerektigi konusunda yapi-
lan cesitli aciklamalarda (¢ varsayim goze ¢arpmak-
tadir: Kiresellesmenin dayattigl mekanizmalarin
mesrulugu, ulusal idare hukukunun erisemedigi ko-
nular, kiiresel mekanizmalarin sorumlulugu.

power that constitutes one of the tripartite separation
of powers: legislative, executive and judiciary powers.
The executive organ is subjected to the rules of con-
stitutional law in terms its legal duties and establish-
mentand it is subjected to the rules of administrative
law in terms of its administrative duties. The admin-
istrative law defines the law of the Administration as
both organ and activity.

Since the beginning of 21st century, the norms and
regulations in the field of global governance and
the efforts towards describing their legal bases and
characteristics have been defined as “global admin-
istrative law”. In the literature, the concept of “Inter-
national Administrative Law”, which has the same
meaning with the concept of “global administrative
law”, has also been gradually preferred and used.

Nowadays, there is a network of activities among
the states and international orga-
nizations on a global scale, which
resembles a bee hive. These new
transnational mechanisms, which
usually emerges and communicates
more rapidly than the official rela-
tions of the states, shapes the inter-
national law and other fields of law.
The administration process, consisting of these new
global networks, is named as “global governance”. In
the understanding of global governance, the actors
within the current system contributes to the forma-
tion of rules by means of communicative practices
every day. Governance describes the administrative
procedure, shaped with the mutual or multilateral
contributions in this process. Accordingly, these new
decision-making processes reveals new fields such as
“international administrative law”.

The aim of international administrative law is to en-
able the protection of the rights of individuals, which
are affected inevitably from the activities of domestic
law mechanisms out of their jurisdictions, against the
global mechanisms. There are three remarkable as-
sumptionsinvariousexplanations about whatshould
be exactly understood from international administra-
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Uluslararasi idare hukuku teorisi, New York Universi-
tesi blinyesindeki hukukgular onciliglinde kurulmus
arastirma ve dgretim projesi kaynakli olarak ortaya
clkmugtir. Bu projenin temel tezi, klresellesmenin
ortaya cikardigi ihtiyaclarin giderilmesinin ulusal
idare hukuku mekanizmalari yaninda kiresel bir
idare hukukunun da isletilmesiyle mimkin olacagl
dUstncesidir. Bununla birlikte, bu hukuk dalina karsl
olan birtakim gorUgsler de bulunmaktadir. Bazilarina
gore, uluslararasi idare hukukunun kabuliyle lke-
lerin kendi i¢ hukuklarina bir sekilde miidahale yolu
acilacak ve bu durum ise devletlerin egemenlik hak-
larini zedeleyebilecektir. Fakat glinimuz gartlarinda
kiresel diizeyde yasanan gelismelere bakildiginda bu
mudahalenin belli konularda kaginiimaz bir gereklilik
oldugu akla gelmektedir.

Geleneksel devletler, toplumsal ihtiyaglara cevap ve-
ren uygulamalari kendi belirledikleri hukuk kurallari
araciliglyla gidermeye calismaktadirlar. Bu devletler-
de, hukuk kurallarinin belirlenmesinde esas irade ve
son sOz devlete aittir. Ancak kiresellesmeyle birlikte

tive law: the legitimacy of mechanisms imposed by
globalization, the issues which are not accessible for
international administrative law, the responsibility of
global mechanisms.

The theory of international administrative law was
established based on a research and training project,
which was prepared under the guidance of legal ex-
perts in New York university. The main thesis of this
project is the opinion that the fulfilment of the needs,
which are revealed due to the globalization, will be
possible with the functioning of a global administra-
tive law, as well as the national administrative law
mechanisms. In addition, there are also some views
against this field of law. According to these views,
the adoption of international administrative law may
cause interventions in domestic legal systems of the
states in any way, and this situation may damage the
rights of sovereignty of the states. However, when the
developments on a global scale are examined under
current circumstances, it comes to the mind that this
intervention is an inevitable requirement for certain
issues.

Traditional states try to use practices, fulfilling the
social needs, by means of legal rules determined by
themselves. In these states, the main will and the
final word belong to the state for the determination
of legal rules. However, new needs and mechanisms,
which emerge with the globalization, make the ap-
plication of this understanding as an absolute and
valid understanding difficult. In the current system,
the international organizations restrict the discretion
of national administrations with their own regula-
tions, and they carry out some activities in line with
their own plans.

The issues on global scale such as migration, climate,
environment pollution, intellectual property, bank-
ing-financing problems, epidemic diseases, global
warming, etc. exceed the limits of the states’ capac-
ity to solve. In view of the recently-spread epidemic
diseases, various activities, carried out by World
Health Organization, can be given as an example for
this situation. With technological advancements, the
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ortaya ¢ikan yeni intiyaclar ve mekanizmalar, bu an-
layisin mutlak gecerli bir anlayis olarak uygulanma-
sini glclestirmektedir. Mevcut sistemde, uluslararasi
kuruluglaryaptiklari dizenlemelerle ulusal idarelerin
takdir yetkisini bir anlamda sinirlayarak, kendi plan-
lamalari dogrultusunda bir takim faaliyetlerde bu-
lunmaktadiriar.

Kiiresel boyuttaki goc, iklim, cevre kirliligi, fikri mil-
kiyet, bankacilik-finans sorunlari, salgin hastaliklar,
kiresel 1sinma gibi konular tek bir devletin ¢ozebile-
cegi sinirlari agmistir. Son zamanlarda diinyada yay-
gin hale gelen salgin hastaliklar karsisinda, Dunya
Saglk Orgti tarafindan yur(tilen cesitli calismalar
bu duruma ornek olarak gosterilebilir. Teknolojik ge-
lismelerle birlikte toplumsal ihtiyaclar Gylesine ¢esit-
lenmistir ki, bu ihtiyaclarin giderilmesi icin yalnizca
devletler degil; sivil toplum kuruluslari, dzel sirketler,
dernekler ve hatta bireyler de belirleyici aktor konu-
muna gelmiglerdir. Cesitlenen bu ihtiyaclar ve ulusla-
raras! orgiitlerin etkinliginin kiiresel diizeyde gorece
artmasl, uluslararasi idare hukukunun ortaya ¢ikigini
getirmistir.

ILLULUSLARARASI iDARE HUKUKUNUN KAYNAKLARI
VE IDARE HUKUKU ILE iLiSKiSi

Uluslararasi idare hukukunun resmi kaynaklari ant-
lagmalar, teamller ve genel ilke ve uygulamalar gibi
uluslararasi kamu hukukunun klasik kaynaklarini
icermektedir. BU kapsamda, uluslararasi idare huku-
kunun kaynaklarr asli ve tali olmak tzere iki baslk-
ta ele alinabilir. Buna gore, asli kaynaklar dogrudan
baglayici etkiye sahip olan uluslararasi anlagmalar,
uluslararasi aktorlerin kuruluguna iliskin hukuki dd-
zenlemeler ve uluslararasi kuruluglardan olugmak-
tadir. Tali kaynaklar ise, dogrudan baglayici olmayan
ama ¢ogu zaman asli kaynaklarin ic hukuka aktaril-
masinda kopru islevi goren ulusal idare hukuku ku-
rallarindan olugmaktadir. Bununla birlikte, kaynak-
larin daginikligi ve belirsizligi kargisinda, bir kuralin
ortaya ¢ikmasi i¢in dikkate alinacak uygulamalar ile
baglayicilik ve tutarlilik acisindan bir “jus gentium”

social needs have become so diversified that in order
to fulfil these needs, not only the states but also the
non-governmental organizations, private companies,
foundations and even individuals have been determi-
nant actors. These diversified needs and the relative
increase of the efficiency of international organiza-
tions on global scale revealed international adminis-
trative law.

III.LRESOURCES OF INTERNATIONAL ADMINISTRATIVE
LAW AND ITS RELATION WITH ADMINISTRATIVE LAW

The official resources of international administrative
law include classic resources of international pub-
lic law such as agreements, customary practices and
general principles and applications. In this regard, the
resources of international administrative law can be

classified under two titles: primary and secondary re-
sources. Accordingly, the primary resources consist of
international agreements, which have directly bind-
ing effects, legal regulations towards the establish-
ment of international actors and international or-
ganizations. The secondary resources consist of the
rules of national administrative law, which are not
directly binding but functions as a bridge towards the
transposition of primary resources into national law.
In addition, in view of the fact that the resources are
scattered and uncertain, it is suggested that it should
be adopted the approach of “jus gentium” in terms of
binding nature and cohesion, as well as the applica-
tions to be taken into attention for the establishment
of a rule. As a term used in Roman Law, “jus genti-
um” means international legal rules, which must be
obeyed in international relations.
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yaklagsimi benimsenmesi de Onerilmektedir. Roma
hukukunda kullanilan bir terim olarak “jus genti-
um”, devletlerarasiiliskilerde riayet edilmesi gereken
uluslararasi hukuk kurallarini ifade etmektedir.

Uluslararasi idare hukuku, kiiresel hukuk sijelerinin
iradelerinin zaman icerisinde belli alanlarda ulusal
idarelere (stlin geldigi bir stirecin sonunda ortaya ¢ik-
mistir. i¢ hukuktaki idarelerin takdir yetkisinin global
aktorlerce sinirlanmasi bazi gortglerce desteklenmese
de, glinimUizde bu durum inkar edilemez bir hal al-
mugtir. Ulusal ve global idareler arasinda gerceklesen
bu etkilesim stirecinin regtile edilmesi ihtiyact sonucu
ortaya ¢ikan uluslararasiidare hukuku ve idare hukuku
arasinda bazifarkliliklar bulunmaktadir. Bu husustaen
onemli fark olarak hukuk dalinin sinirlamayi hedefle-
digi otorite acisindan ortaya ¢tkmaktadir. Nitekim, ulu-
sal idare hukuku devletin (hiikiimetin) faaliyetleri et-
rafinda sekillenmekteyken, uluslararasi idare hukuku,
birden cok uluslararasi stje ve devlet etrafinda sekil-
lenmektedir. Literatlirde bu yapi “tek kutupluluk-cok
kutupluluk” seklinde ifade edilmektedir.

International administrative law emerged as a result
of the process, during which the wills of the subjects
of universal law gradually surpassed the national
administrations in certain areas. Although the limi-
tation of discretionary power of the administrations
in national law by the global actors is not supported
by some views, this situation becomes undeniable
nowadays. There are some differences between ad-
ministrative law and international administrative
law, which revealed as a result of the need to regulate
this interaction process between national and global
administrations. The most important difference is
the authority, targeted to be limited by the field of
law. While the national administrative l[aw is shaped
around the activities of the state (government), the
international administrative law is shaped around
many international subjects and states. In literature,
this structure is described as “unipolarity - multipo-
larity”.

Onthe other hand, between these two fields of law, as
of being “the law of administration”, there are simi-
larities in terms of targeting the protection of indi-
viduals. While the national administrative law tries to
balance the justice by means of protecting the indi-
viduals before the state between the state and the in-
dividuals, the international administrative law regu-
lates and limits the national administrations with the
aim of protecting individuals. However, while doing
this, it mainly uses the supranational mechanisms.
In other words, there are differences between them in
terms of the means and methods used for the protec-
tion of the individuals.

The international administrative law targets the
functioning of a transparent, democratic and legiti-
mate process among its actors. In literature, this aim
isdefined asthe establisnment of a global governance
system, which functions pursuant to certain proce-
dures and the decision-making processes of which
are based on justifications.

Although there is a process carried out for the purpose
of the protection of the individuals, carrying out this
process should be subjected to certain principles. In
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Ote yandan, bu iki hukuk alani arasinda, “idarenin
hukuku” olmalari itibariyle, bireyi korumay hedefle-
meleri yoninden benzerlikler bulunmaktadir. Ulusal
idare hukuku devlet-birey arasinda bireyleri devlet
karsisinda korumak suretiyle adalet dengesini sag-
lamaya caligirken; uluslararasi idare hukuku da bireyi
korumak amaciyla ulusal idareleri diizene koymak-
ta ve sinirlamaktadir. Fakat bunu yaparken, esasen
uluslartstd mekanizmalari kullanmaktadir. Bagka bir
ifadeyle, bunlar arasinda bireyi korumada kullanilan
araclarve yontemler arasinda farkllklar mevcuttur.

Uluslararasi idare hukuku, aktorleri arasinda seffaf,
demokratik, mesru bir stre¢ isletilmesini hedefle-
mektedir. Literatirde bu amag ongortlebilir, belli
prosediirlere gore isleyen, karar alma sureclerinin
gerekcelere dayandigi bir kiiresel yonetisim sistemi
olusturma seklinde ifade edilmektedir.

Her ne kadar bireylerin korunmasi amaciyla isletilen
bir stire¢ soz konusu olsa da, bu slrecin isletilmesi de
belli prensiplere tabi kilinmalidir. ic hukukta oldugu
kadar uluslararasi idare hukukunda da idare her is-
lem ve eylemi dolayisiyla hesap verebilirolmalidir. Bu
hesap verilebilirligin saglanmasi, stjelerin megrui-
yetini de saglayacaktir. Bununla birlikte, uluslararasi
idare hukuku duzeninde hiikimetleri asan ve kire-
sellesen karsilikli bagimlilik neticesinde ortaya ¢ikan
problemlerin demokratik sekilde ¢c6zlimlenmesi ihti-
yaci da ortada durmaktadir.

Ote yandan, diinya ¢apinda yonetigim stirecinin etkin
ve verimli bicimde igleyebilmesi amaciyla, stirece tabi
aktorler arasinda da es giidiim saglanmasi gerek-
mektedir. Dolayisiyla uluslararas! idare hukukunun
hizmet ettigi bir diger amag da bu aktdrler arasinda
e glidimin saglanmasidir. Ozellikle diinyada son
donemde yaganan Kovid-19 salgini, kiiresel diizeyde
egglidim saglanmasinin énemine iyi bir érnek olarak
verilebilir.

IV.ULUSLARARASI iDARE HUKUKUNUN KAPSAMI

Uluslararasi idare hukuku sujeleri; hiikiimetler arasi
kurumilar, htikimet digl kuruluglar, uluslararasi faa-
liyet gosteren kamu-06zel kuruluglari ve uluslararasi

internationaladministrative law, as well as in nation-
al law, the administration should be accountable due
toall of its transactions and actions. This accountabil-
ity will also enable the legitimacy of the subjects. In
addition, there is also a need to solve the problems,
which occur as result of globalizing mutual depen-
dence that surpassing governments in international
administrative law order, in a democratic way.

Moreover, in order for the governance process to be
able to function worldwide efficiently and effectively,
it is required to enable coordination among the ac-
tors, which are subject to the process. For this reason,
the another aim of international administrative law
is to enable coordination among these actors. Espe-
cially, the recent Covid-19 pandemic in the world can
be given as a good example of the importance of en-
abling coordination on a global scale.

IV.SCOPE OF INTERNATIONAL ADMINISTRATIVE LAW

The subjects of international administrative law con-
sist of inter-governmental organizations, non-gov-
ernmental organizations, public-private institutions
carrying out international activities and private insti-
tutions carrying out activities in international arena.
Some of the main institutions and organizations are
as follows:

-Inter-Governmental Organizations: United Nations
Security Council (UNSC), Organisation for Economic
Co-operation and Development (OECD), Organization
for Security and Co-operation in Europe (OSCE), Coun-
cil of Europe (CoE), World Trade Organization (WTO),
Basel Committee on Banking Supervision (BCBS).

INTERNATIONAL LAW BULLETIN
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alandafaaliyet gosteren 0zel kuruluslardan olugmak-
tadir. Bunlarin belli baglilari sunlardir:

-HukUmetler arasi kuruluslar: Birlesmis Milletler GU-
venlik Konseyi (BMGK), Ekonomik Kalkinma ve isbir-
ligi Orgiitl (OECD), Avrupa Glvenlik isbirligi Teskilati
(AGIT), Avrupa Konseyi (AK), Diinya Ticaret Orgiitii
(DTO), Basel Bankacilik Denetim Komitesi gibi kuru-
luglar belirtilebilir.

«HUkUmet disi kuruluslar: GreenPeace, Uluslararasi
Af Orglitii, insan Haklari izleme Orgiti gibi kurulus-
lardan bahsetmek mimkunddr.

-Uluslararasi faaliyet gosteren kamu-ozel kuruluslar:
internetydnetisimi alaninda faaliyette bulunan Ame-
rikan merkezli internet Tahsisli Sayilar ve isimler Ku-
rumu (Internet Corporation for Assigned Namesand
Numbers-ICANN) belirtilebilecektir.

-Uluslararasi alanda faaliyet g6steren 6zel kurulus-
lar: Uluslararasi Futbol Federasyonlari Birligi (FIFA),
Avrupa Futbol Federasyonlari Birligi (UEFA), Diinya
Dopingle Miicadele Ajansi (World Anti-Doping Agen-
Cy-WADA) ve genis anlamda lex sportiva adi verilen
spordan 6tlrd olusan iligkiler ile bu iliskiler sonucu

-Non-Governmental Organizations: Greenpeace, Am-
nesty International, Human Rights Watch.
«Public-private institutions carrying out internation-
al activities: Internet Corporation for Assigned Names
and Numbers (ICANN), the American-based organiza-
tion carrying out activities in the field of internet gov-
ernance.

«Private institutions carrying out activities in in-
ternational arena: Fédération Internationale de
Football Association - International Federation of
Association Football (FIFA), Union of European Foot-
ball Associations (UEFA), World Anti-Doping Agency
(WADA) and the organizations of sports law aim-
ing the settlement of disputes as a result of / due to
the relations based on sports, which is named as lex
sportiva in a broad sense.

The EU and its member states are one of the good ex-
amples of international administrative law. In this
regard, since its establishment, the EU has been mak-
ing efforts towards the establishment of a common
European Law for the member states. For this reason,
the interaction between the EU and its member states
constitutes one of the aspects of international admin-
istrative law.

The EU mainly represents the common power of
member states, which have the negotiation power
in many fields on a global scale. The Union can cre-
ate pressure with global administrative subjects in
certain fields based on environmental and social val-
ues. In this context, it can be made regulations on the
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olusan uyusmazliklarin ¢ozmiind amaglayan spor
hukukunun organizasyonlari dahil edilebilecektir.

AB ve Uye Ulkeler uluslararasi idare hukuku icin iyi or-
neklerden birini tegkil etmektedir. Bu baglamda, AB
kurulugundan itibaren tye devletler icin ortak bir Av-
rupa Hukuku olusturma ¢abast icerisindedir. Dolayisty-
la AB ile Uye devletler arasindaki etkilesim, uluslararasi
idare hukukunun bir vechesini olusturmaktadir.

Esasen AB, kuresel olarak bircok alanda mizakere
etme glicini biinyesinde barindiran tye devletlerin
ortak guctinu de temsil etmektedir. Birlik, kiiresel
idari sujelerle belirli alanlarda cevresel ve sosyal de-
gerler tizerinden baski olusturabilmektedir. Bu kap-
samda iklim ve cevreileilgili alanlar dlizenlenebildigi
gibi glivenlik ve go¢ gibi alanlari iceren dlizenlemeler
de yapilabilmektedir.

AB yukarida genel hatlar cizilmeye calisilan bag-
lamda, ulusal idareler Gzerindeki sinirlayici etkisini
gosterirken kendi biinyesinde kurdugu ajanslar ve
birimlerden yararlanmaktadir. Bu itibarla, uluslara-
rast idare hukukunun konusunu olusturan iligki zin-
cirinde AB acisindan da benzer ilkelerin esas alindigl
sOylenebilecektir.

V.SONUC

Uluslararasi idare hukuku; yerel idare hukuku kural-
larinin 6znelerinin degiserek dlke sinirlarinin digina
¢lkmasi ve bu kurallarin uluslararasi kuruluglar, dev-
letler ve dolayli olarak da bireyleri iceren, global idari
iliskilere yansitilmasi faaliyeti ile aciga ¢ikan yeni bir
hukuk disiplinidir. Hukukun bu yeni alaniyla glincel
sorunlara ¢oziim bulunmasi amaglanmaktadir. Bu
amac dogrultusunda, uluslararasi hukukun ve ida-
re hukukunun temel dusturlar cercevesinde daha
kapsayici ve butlnlikcu bir anlayigin benimsenmesi
gerekmektedir. Bununla birlikte, uluslararasi ida-
re hukuku, ulusal otoritelerin egemenlik yetkilerine
miidahaleyi icermemektedir. Diinya dlceginde iyi uy-
gulamalarile uluslararasi antlagmalar ve uluslararasi
orf ve adet kurallari cercevesinde gelismeye acik bir
hukuk alaniolarak onimizdeki donemlerde de varli-
gini artirarak devam ettirecegi akla gelmektedir.

fields including security and migration, as well as the
fields related with climate and environment.

In general terms, the EU benefits from the agencies
and units, established within its own body, while
showing its restrictive power on the national admin-
istrations. In this regard, related with the relation
chain forming the subject of international adminis-
trative law, it can be said that similar principles are
also taken as a basis in terms of the EU.

V.CONCLUSION

International Administrative Law is a new disciplin-
ary of law, which reveals with the rules of local ad-
ministrative [aw that goes beyond the borders of the
states following the changes of the subjects of these
rules and which reveals with the reflection of these
rules on global administrative relations including in-
ternational organizations, states and - indirectly - the
individuals. With this new field of law, it is aimed to
find solutions for the current problems. In line with
this aim, within the framework of the fundamental
norms of international law and administrative law, it
is required to be adopted a more comprehensive and
integrative understanding. In addition, international
administrative law does not include the intervention
into the sovereignty powers of national authorities.
As a developing field of law within the framework of
international agreements and international custom-
ary rules with the best practices on a global scale, it
will continue to existin the future.
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AVUSTRALYA BASSAVCILIK OFiSi VE AVUSTRALYA
BUYUKELGILIGI iLE GEVRIMICi TOPLANTI YAPILDI

Genel MidUrligimiz ile Avustralya Bassavci-

l1k Ofisi ve Avustralya BlyUkelciligi arasinda 28
Eylll 2021 tarihinde ¢evrimici bir toplanti ger-
ceklestirildi.

Genel Midir Yardimcimiz Abdullah Aydin’in
Genel Midirligimlz adina baslik ettigi top-
lantida, Ulkemiz ile Avustralya arasinda imza-
lanmasi 6ngorilen “Turkiye ile Avustralya Ara-
sinda Cezai Konularda Karstliklr Adli Yardimlas-
ma Anlagmasi” taslagl maddelerinin miizakere
edilmesinin yani sira cezal konularda adli is
birligi konulari ele alindi. Taraflar mevcut adli
is birliginin daha da gelistirilmesi hususunda
mutabik kald!.

An online meeting was held with the Office of the
commonwealth Director of Public Prosecutions of
Australia and the Australian Embassy on 28 Sep-
tember 2021.

During the meeting chaired by the Deputy Director
General, Mr. Abdullah Aydin, on behalf of the Di-
rectorate General for Foreign Relations and EU Af-
fairs, the articles of the draft “Agreement between
the Republic of Turkey and Australia on Mutual
Legal Assistance in Criminal Matters”, foreseen to
be concluded between Turkey and Australia, were
discussed, the issues relating to the judicial coop-
eration in criminal matters were addressed, and a
consensus was reached on further development of
the existing judicial cooperation between the two
countries.



TURKIYE’DE CEZAi KONULARDA ULUSLARARASI ADLI i$
BiRLIGININ GELISTIRILMESiI PROJESI'NIN 16 ARALIK 2021
TARIHINDE iKINCi PROJE YONETIM TOPLANTISI YAPILDI

Bakanligimiz ve Avrupa Konseyi ile birlikte yiirltii-
len Genel Miidiirlliglimiziin ana yararlanicisi oldu-
gu “Cezai Konularile ilgili Uluslararasi Adli is Birligi-
nin Gelistirilmesi Projesi” ikinci Proje Yonetim Top-
lantisi 16 Aralik 2021 tarihinde yapildi.

Genel MUdur yardimcimiz Sayin Mustafa Tayyip Ci-
cek ile Avrupa Konseyi insan Haklari ve Hukukun
Ustlinliigi  Genel Midirligi
Ekonomik Suclar ve isbirligi BG-
im0 Bagkani Sayin Mustafa Fe-
rati tarafindan acilis konusma-
larr yapilan Toplantr'da, Projenin
yurGtilmesi konusunda gercek-
lestirilen ¢alismalar ele alinarak,
Projenin devaminda yuritilecek
faaliyetlere iliskin konular degerlendirildi.

jre

3 yil stirecek olan Proje ile cezai konularda adli is
birligi kapasitesinin gelistirilmesi ve bu alanda iyi
uygulama orneklerinin Ulkemize kazandiriimasi
hedeflenmektedir.

By vham
T . -

.l
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Second Steering Committee meeting of the Project
on “Improving International Judicial Cooperation in
Criminal Matters in Turkey” conducted together with
ourMinistry and the Council of Europe and of which our
Directorate General is the main beneficiary was held on
16 December 2021.

our Deputy Director General Mr. Mustafa Tayyip Cicek
and Head of Economic Crime and
Cooperation Division Mr. Mustafa
FERATI delivered opening remarks
in the meeting during which the
works conducted for the imple-
mentation of the project were ad-
dressed and the future activities
within the project were evaluated.

The aim of the three-year project is to improve the
quality of judicial cooperation in criminal matters and
to bring in the best practices to our Country.



KAZAKiISTAN BASSAVCILIGI ILE TOPLANTI YAPILDI

Genel MUdUlrligimiz ile Kazakistan Bagsav-
cihigr yetkilileri arasinda, uluslararasi adli is
birligi konusunda bilgi aligverisinde bulun-
mak amaciyla, 10 Kasim 2021 tarihinde vi-
deo-konferans yontemiyle bir toplanti ger-
ceklestirildi.

Genel Miudir Yardimcimiz
Sayin Mustafa Tayyip Cicek’in
bagkanlik ettigi toplantida,
iki Glke arasindaki dostane
iligkilerin 6nemine vurgu ya-
pilarak cezai konularda adli
yardimlagma ve suclularin iadesi konulari ele
alindi. Ayrica iki Glke arasindaki mevcut adli
ig birliginin daha da gelistirilmesi hususunda
gbrig birligine varildi.

With a view to exchanging views on the international
judicial cooperation between the Directorate General
for Foreign Relations and EU Affairs and the officials of
the Prosecutor General’s Office of Kazakhstan, a video
conference meeting was held on 10 November 2021.

__ During the meeting, chaired by
Mr. Mustafa Tayyip Cicek, the
Deputy Director General of the
Directorate General for Foreign
Relations and EU Affairs, the im-
portance of amicable relations
between the two countries was
emphasized and the issues relat-

ing to the judicial cooperation in criminal matters and

the extradition were addressed. Moreover, views were
exchanged on the further development of the existing
judicial cooperation between the two countries.



RUSYA FEDERASYONU

BASSAVCILIGI YETKILILERI ILE TOPLANTI YAPILDI

“Teedeiznn, Hrncgon Slar Ve sl
al il

Harnda Bl

Rusya Federasyonu Bassavciligl ile Bakanligimiz
arasinda imzalanan “2021 - 2022 yili is Birligi Prog-
rami” kapsaminda planlanan yuvarlak masa toplan-
tisini geceklestirmek tzere, Genel Mudlrimiz Sayin
Kasim Cicek baskanhgindaki Bakanligimiz heyeti,
25 Kasim 2021 tarihinde Tataristan’in Kazan sehri-
ne bir ziyaret gerceklestirdi.

Rusya Bagsavciligrndan iki genel maddr ile Tataris-
tan Bagsavasrnin katildigi toplantida, Tirk ve Rus
katihmcilar tarafindan, terér, siber suclar ile sinir
asan suclar ve bu suclar ile ilgili uluslararasi adli
yardimlagma iglemleri konularinda, ilke uygulama-
larini da yansitan sunumlaryapildi.

The delegation of our Ministry headed by Mr. Kasim
Cicek, the Director General of the Directorate General
for Foreign Relations and EU Affairs, performed a visit
to Kazan, Tatarstan on 25 November 2021 in order
to conduct the roundtable meeting planned within
the scope of the “2021 - 2022 Cooperation Program”
signed between the General Prosecution of the Rus-
sian Federation and the Ministry of Justice.

During the meeting where two director generals from
the General Prosecution of the Russian Federation and
the Chief Prosecutor of Tatarstan attended, presenta-
tions were made by Turkish and Russian participants
on terrorism, cybercrime, transnational crimes, and
international legal assistance procedures related to

these crimes, reflecting the practices of these countries.
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DIJITAL HUMANIZM
DIGITAL HUMANISM

.GIRIS

GUnUmdzde bilimsel-teknolojik gelismelerin getir-
digi degisimler insanoglunu daha dnce deneyimle-
medigiyeni sorunlarlayiiz yiize getirmektedir. Cevre
sorunlari, dogal kaynaklarin azalmasi, deger buna-
limi sorunlari, yalnizlik, insanin teknoloji karsisinda
nasil konumlanacagi ile birlikte Kovid-19 salgini
gibi pek cok sorun giinimiz modern dinyasinin
meseleleri olarak one ¢ikmaktadir. Buyuk bir basa-
r tepsisiyle sunulan teknolojik gelismelerin insani
daha insancil ve daha mutlu kilmayi basarip basar-
madigl sorusunun cevabi ise tartismalidir. Fiziksel
olarak sosyal alanlardan uzak kalmamiza ragmen
yeni toplumsallagsma alanlari ve yeni iletigim siirec-
leriyle iligki kurmamizi bicimlendiren dijital tekno-
lojiler, davraniglarimizda, distinme bicimlerimizde,
iletisimimizde ve kendimizi ifade edigsimizde oldukca
dramatik degisiklikler olusturmaktadir. Glnlik ha-
yat dénlsmektedir ve bu dontislim sonucunda top-
lumsal yasantimizda yeni “siber” toplumsal alanlar
ortaya cikmaktadir. Gercekligin sanal evrende yeni-
den olusturulmasiyla kiresel 6lcege yayilmis yeni
bir toplum yapisi ortaya ¢itkmakta ve dijital kimlik-
lerle sanal evrende Uretilen yeni aidiyet bicimleriy-
le yeni iliski aglar kurulmaktadir. Bireyin, gercek
evrende baski altinda tuttugu her tirli disiince,
duygu ve davranig; artik yeni disavurum araglariyla
gorunurkilinmaktadir. Bu yeni gorinlrolma bi¢im-
leriise yeni mahremiyetve insan haklariihlalleriicin
zemin olugturmaktadir.

Sosyal ve psikolojik olarak varolusumuzun sinirlari-
ni degistiren bu dijital cagda, insan dogasina ve in-
saninvarolusunadair hakim kabuller sorgulanmak-
tadir. Benligimizin ve sosyal yasantimizin bir yansi-
masl olan sanal varligimiz tehdit altindadir. Bu yeni
sanal diinyada nasil var olabilecegimiz sorunsali ko-
nusunda insanlik hentiz emekleme agsamasindadir.

LINTRODUCTION

Today, the changes that the scientific-technological
developments brought, get humanity face to face
with new issues that they have not experienced be-
fore. Environmental problems, decrease of natural re-
sources, value crisis issues, loneliness, how people are
positioned against technology, and many issues such
asthe Covid-19 epidemic come forwards as the issues
of today’s modern world. The answer of the question
of whether the technological developments, which
was presented with a great tray of success, have
shown a success in making people more humane and
happier, is controversial. Although we are physically
distant from social areas, digital technologies shap-
ing our relationship with new socialization areas
and new communication processes lead to dramatic
changes in our behaviors, ways of thinking, commu-
nication and self-expression. Daily life is transform-
ing,and as a consequence of this transformation, new
“cyber”social areas emerge in our social life. By the re-
creation of reality in the virtual universe, a new social
structure, which spread to the global scale, arises and
the new relation networks are established with new
forms of belonging created in the virtual universe
with digital identities. All kinds of thoughts, feelings
and behaviors that the individual keeps under pres-
sure in the real universe are now kept visible with the
new expression tools being used. These new forms of
visibility constitute a base for new privacy and human
rights violations.

In this digital age, which changes the boundaries of
our existence socially and psychologically, assump-
tionsthatare dominantabout human nature and hu-
man existence are questioned. Our virtual existence,
which is a reflection of our self and social life, is under
threat. Humanity is still in the era of infancy regard-
ing the issue of how we can exist in this new virtual
world.

| 4|
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I1.DIJiTAL HUMANIZM KAVRAMI

Insanlik tarihinde, temeline insani alan pek cok felsefi
gorus ortaya atiimistir. Bunlardan himanizm genel
olarak distnsel, politik ve siyasal alanda insan odakli
yaklasim veya insan merkezcillik olarak ifade edile-
bilir. Himanizm esasen, insanin degerini vurgular
ve “insani” bir deger olarak merkezine alir. Himanist
yaklagim insanin biricikligine, 6zglrligine, blylime
potansiyeline inanir; hem sanatta hem bilimsel alan-
da insanin bu ozelliklerine vurgu yaptimasi gereklili-
ginisavunur. Bununla birlikte, modern zamanda “hi-
manizm” sdzcliglinlin de anlami degismektedir.

Binlerce yillik insanlik tarihinin “kdltirel mirasi” ile
“teknoloji” arasindaki yakinlagma yeni imkanlar or-
taya cikardigl gibi yeni sorunlara da yol agmaktadir.
Bu yakinlagma daha dnce benzeri olmayan yeni bir
sosyal alan uretmis, gecmis insan deneyimi ile gim-
dikizaman arasinda yepyeni bir baglanti olusturmus;
kavramlari, kategorileri, nesneleri, davraniglari ve
iligki bicimlerini yeni bir ortamda yeniden tanimla-
mistir.

Kuresel birigletim sistemi gibi calisan yeni dinya sis-
temi her seyi bitiinlestirmekte, birbirine baglamakta
ve deyim yerindeyse her yere niifuz etmektedir. Tek-
nik, ekonomik, askeri ve duslnsel diizeyde eylemleri
etkilemekte ve sekillendirmektedir. Bu durum ben-
zeri gorilmemis firsatlar sunarken, ayni zamanda
ciddi endiseleri de beraberinde getirmektedir. inter-

Il. THE CONCEPT OF DIGITAL HUMANISM

In the history of humanity, many philosophical views
based on human have been suggested. Among these
views, humanism can generally be expressed as a
human-oriented approach or human-centrism in the
intellectual, political and political fields. Humanism
basically emphasizes the value of human beings and
puts “human” in its center as a value. The humanist
approach believes in the uniqueness, freedom and
growth potential of human beings, and defends the
ideathatitis necessary to emphasize these character-
istics of human beings in the fields of both art and sci-
ence. However, the meaning of the word “humanism”
is changing in the modern day.

The convergence between the “cultural heritage”
of thousands of years of human history and “tech-
nology” not only makes new opportunities, but also
causes new issues. This convergence has produced a
new social environment like no other that has been
seen before, by creating a new connection between
past human experience and the present; redefined
concepts, categories, objects, behaviors and forms of
relationships in a new environment.

The new world, which works like a global operating
system, integrates, connects and in a way influences
everything. It influences and shapes actions at the
technical, economic, military and intellectual level.

DIJITAL HUMANIZM

DIGITAL HUMANISM

DIABGM
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Develop a Digital Humanist Manifesto

netin konrolii/kontrol edilemezligi, kitlelerin mani-
pllasyonu, sosyal medya tarafindan yonlendirilebilen
agiriahigin yukseligi, filtre baloncuklarinin olusumu,
mahremiyet kaybi, dijital gozetimin yayginlagmasi,
teknolojik gelismeler nedeniyle potansiyel ig kayip-
larinin yasanmasi; is, eglence, politika, kisisel hayat,
profesyonel hayat sinirlarinin ve etik standartlari-
nin yeniden tanimlanmasi gibi yeni tehlikeler sosyal
hayatta gériinmeye baslamigstir. Bu yeni konseptte
dijitallesmenin merkezinde insani degerlerin yer al-
digi yaklagimi “dijital hiimanizm” kavrami ile ifade
edilmeye caligiimaktadir. Bu agidan bakildiginda di-
jital hiimanizm, teknolojinin insanin potansiyelini
desteklemek i¢in kullaniimasini savunur. Dijital hi-
manizm, teknoloji gelistirmenin insan cikarlarina
odakli kalmasini saglamaya caligir ve insan haklarina
saygili, daha iyi bir toplum ve yasam icin teknoloji ve
insanligin karmasik etkilesimini analiz eder. Tekno-
lojik ilerlemenin merkezinde insanin yer aldigr adil
ve demokratik bir toplum inga etmek; teknolojik,
ekonomik, egitimsel ve demokratik uygulamalarda
dijital araclarin insani degerlere ve ihtiyaclara gore
sekillendirilmesi gerektigini, sadece olumsuzluklari
dizginlemek icin degil ayni zamanda insan merkezli
inovasyonu tesvik etmek gerektigini de savunur. Di-
jital hiimanizm bireysel dzerklige ve haysiyete saygl
duyulmasini ve insanin metalastiriimasinin sinirlan-
masini amaclamaktadir. insani bir makineye dons-
tiirmez ve makinelere de “insan” hiiviyeti vermez. Di-
jital himanizm, insanin 6zglnliigiini ve yetenekleri-
ni tanir, onlarr arttirmak ve sinirlamamak icin dijital
teknolojilerden yararlanir.

While this presents unprecedented opportunities, it
also brings serious concerns along. The control/un-
controllability of the internet, the manipulation of the
masses, the rise of extremism that can be controlled
by social media, the formation of filter bubbles, loss
of privacy, the spread of digital surveillance, potential
job losses due to technological developments; new
dangers such as redefining the boundaries of work,
entertainment, politics, personal life, professional life
and ethical standards have started to be seen in the
social life. In this new concept, the approach in which
human values are at the center of digitalization is
tried to be expressed with the concept of “digital hu-
manism”. When it is considered within this perspec-
tive, digital humanism defends the use of technology
to support human potential. Digital humanism tries
to ensure that technology development remains fo-
cused on human interests and analyzes the complex
interaction of technology and humanity for a better
society and life that respects human rights. It argues
to create a fairand democratic society in which people
are at the center of technological progress; that digi-
tal tools should be shaped according to human values
and needs in technological, economic, educational
and democratic practices; not only to restrain nega-
tivities, but also to encourage human-centered inno-
vation. Digital humanism aims to respect individual
autonomy and dignity and to limit human commodi-
fication. It does not transform people into machines
and does not give machines the identity of “human”.
Digital humanism recognizes the uniqueness and
abilities of human beings and uses digital technolo-
gies to increase these features, not limit them.
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I1I.YENI DiJiTAL ORTAMDA iNSAN

Dijital teknolojilerin sosyal aglar ve akilli telefon ba-
gimliligr ile ortaya ¢ikan yeni yapisinda insan icin
onemli degerlerin nesnelestiriimeye basladig goriil-
mektedir. Sosyal aglarda yer alan ‘begen (like)’ bu-
tonu gencler arasinda benzeri goriilmemis dlzeyde
kaygi ve depresyon halinin olugsmasina yol agmakta-
dir. Sanal gerceklik uygulamalari ile zenginlestirilen
yeni dijital ortamin insan benligi izerindeki etkileri-
nin artarak devam edecegi disinilmektedir.

Dijital cagin yeni araclari ile pek cok iilkede dezenfor-
masyon faaliyetleri ile aktiiel olaylara tesir edilmekte
ve yeniizleme sistemleriile insanlar davranigsal ozel-
liklerine gore siniflandiriimaktadir. Bu genel izleme
teknolojileri ile vatandagslarin para harcama aligkan-
liklari, sosyal medya kullanimlari ve kamu alanlarin-
da kurallara uyup uymadigi yapay zeka ve algoritma-
larla takip edilerek puanlanmakta ve “Sosyal Kredi
Sistemi” ad1 verilen uygulamaile ise alimlardan, alig-
verig yapmaya kadar sosyal yagamin pek cok alaninda
kisilerin puanlarina gore degerlendirilmesi s6z konu-
su olmaktadir. Distopik Black Mirrorun (Kara Ayna)
dizisinde gecen “Nosedive” bolimunden alinmis gibi
goriinen bu uygulama teknolojinin insan, ekonomi,
politika alanlarini nasil birbirine baglandigini ve de-
gistirdigini gdstermektedir.

Bir tirmik, bir kalem, bir matkaptan farkli olarak diji-
tal teknolojiler,algoritmalarla ifade edilebilir ve prog-
ramlanabilir. Bu yeni teknolojiler icin basit kullanici
kilavuzlari yeterli olmaz. Bu yeni algoritmik yapilar,
yasayls ve calisma bicimlerimizi sekillendirerek yon-
temlerin gelecegini belirler.

Ill. HUMAN BEINGS IN THE NEW DIGITALENVIRONMENT

In the new structure that has risen by the social net-
works and smart phone addiction, it is seen that the
digital technologies have started to objectify impor-
tant values for human beings. The ‘like’ button in
the social networks causes an unprecedented level
of anxiety and depression among young people. It is
thought that the effects of the new digital environ-
ment enriched with virtual reality applications on the
human self will increasingly continue.

With the new tools of the digital age, disinforma-
tion activities and current events are affected in many
countries and people are classified in accordance with
their behavioral features by the new monitoring sys-
tems. With these general monitoring technologies;
spending habits, social media usage, and compliance
with the rules of the citizens in public areas are moni-
tored and scored by artificial intelligence and algo-
rithms, and with the application called “Social Credit
System”, according to the scores of people in many
areas of social life, from recruitment to shopping,
evaluation is made. This application, which seems to
appear as taken from the “Nosedive” episode in the
dystopian Black Mirror series, shows how technology
connects and changes the fields of people, economy
and politics.

unlike a rake, a pen, a drill, digital technologies can
be expressed and programmed with algorithms.
Simple user guides are not enough for these new
technologies. These new algorithmic structures
shape the way we live and work and determine the
future of methods.
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Yeni ortamda insan “odaklanmig” yerine “kafasi ka-
rismisg”, “akli selim” yerine “otomatiklesmis”, “uzlas-
maci” yerine “catismaci” olmayi olumlayan bir ag kiil-
tlriine maruz kalmaktadir. Bu ortamda bireyin daha
saglikh bir ruh hali icin uzmanlarca sunlari yapmasi
tavsiye edilmektedir:

« Her zaman ¢evrimici olmamak, zaman zaman dijital
detoks uygulamak,

- YUz yUze iligkileri 6ne ¢ikarmak,
- Kendimizi, dijital dinyanin secenekleri ile sinirlan-
dirmamak,

- Kutuplagma ve catigma yerine uzlagma ve anlayigl
one ¢ikarmak,

- Dijital Olceklere tabi olmamak, yerel ve geleneksel
ozellikleri 6ne ¢ikarmak,

- Kendimiz olmak, degerlerine sahip ¢ikmak,
- Dezenformasyon ve yalanlara mesafeli olmak,

« Fikirlere deger vermek, intihal konusunda dikkatli
davranmak,

- Dijital okur-yazarligi 6nemsemek (algoritma ve
programlama gibi yeni isleyisi 6grenmek).

In the new environment, people are exposed to a net-
work culture which accepts being “confused” instead
of “focused”, “automatic” instead of “right-minded”,
“conflicting” instead of “reconciliatory”. In this envi-
ronment, it is recommended by experts to do the fol-
lowing for a healthier mood of the individual:

« Not being online all the time, practicing digital detox
from time to time,

- Bringing face-to-face relationships out,

« Not limiting ourselves to the options of the digital
world,

- Putting reconciliation and understanding forward
instead of polarization and conflict,

- Not being subject to digital scales, highlighting local
and traditional features,

« Being ourselves, owning your values,
- Keeping a distance from disinformation and lies,
- Valuing ideas, dealing with plagiarism,

- Paying importance to digital literacy (learning new
processes such as algorithms and programming).

Digital tools have a tendency to simplify and deepen

r
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Dijital araclar aralarinda nianslar olan sorunlari ba-
sitlestirme ve derinlestirme egilimi tasirlar. Agda, so-
rularacevap bulmakicinderin biraragtirmayudritmek
ve mantik zincirlerini takip etmek yerine, sozctkleri
arama motoru satirina yazmak yeterli gortilmektedir.
Dijital araclarin gercekligi yalnizca modelledigi, onun
yerine gecmedigini hatirda tutarak anlk hareketler-
den uzak kalmak daha dogru bir yaklagim olacaktir.

Bu yeni dijital ortamda iyi uygulama Ornekleri de
gorilmektedir. Teknolojinin insan psikolojisi tze-
rindeki etkisini azaltmak icin Norve¢ Cocuk ve Aile
Bakanhg! tarafindan sosyal medya paylasimlarinda
photo-shop vefiltre kullanip bunu gizleme gibi uygu-
lamalar belirli kurallara tabi kilinmistir. Kabul edilen
tasariya gore sosyal medyada beden Glculerini, beden
sekillerini ya da ten renklerini degistirerek paylagim

yapan kullanicilar, Norveg Aile Bakanligi tarafindan
hazirlanan uyari etiketlerini kullanacaklardir. Boylece
diger kullanicilar, paylasilan fotografta filtre kullanil-
digini gorebileceklerdir. Ozellikle gencleri etkileyen
“gercekci olmayan gizellik standartlariyla” miicadele
etmek icin alinan bu karar, esasen dijital himanizm
icin de iyi bir ornek olusturmaktadir.

Ote yandan, 30 Haziran 2021 tarihinde Avusturya,
Cek Cumhuriyeti ve Slovak Cumhuriyeti Disisleri Ba-
kanlari, “Poysdorf Bildirisi: Dijital Himanizm: Dijital
Degisim Sirasinda Yurttaslar icin bir Pusula” baslk-
[ agiklamayi yayimlamiglardir. S6z konusu Bildiri’ye
gore dijital hiimanizm, insanlarin teknolojinin zarar-
larmailiskin korkularina bir cevap niteligi tagimakta-
dir. Dijital himanizm, dijitallesmeye, insan merkezli
bir yaklagima dogru bir cerceve saglamakta ve yapay
zeka gibi yeni teknolojilerin seffafiik ve insan hakla-

nuanced problems. In the network, instead of carry-
ing out a deep research and following the chains of
logic to find answers to the questions, it is considered
enough to write the words in the search engine line.
considering that the digital tools only model reality
but do not replace it, it would be a better approach to
stay away from instantaneous movements.

Examples of good practice can also be seen in this new
digital environment. In order to reduce the impact of
technology on human psychology, practices such as
using photo-shop and filters in social media posts
and hiding it are subject to certain rules by the Min-
ister of Children and Families of Norway. According to
the enrolled bill, users who share on social media by
changing their body size, body shape or skin color will
use warning labels prepared by the Minister of Chil-

dren and Families of Norway. Therefore, other users
will be able to see that the filter is used in the shared
photo. This decision, which was taken to fight against
the “unrealistic beauty standards” that especially af-
fectyoung people, basically shows a good example for
digital humanism.

on the other hand, on 30 june 2021, the Ministers
of Foreign Affairs of the Austria, Czech Republic and
Slovak Republic published the declaration titled “The
Poysdorf Declaration: “Digital Humanism: A Com-
pass for Citizens During the Digital Transformation”.
According to the Declaration in question, digital hu-
manism is a response to people’s fears regarding the
harms of technology. Digital humanism provides the
right framework for a human-centered approach to
digitalization and highlights an understanding that
includes the regulation of new technologies such as
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rini 6nceleyen diizenlemeler yapmasi gerektigini éne
slrmektedir. Dijital teknolojilerin dezenformasyon
icin kotuye kullaniimasini, antidemokratik uygula-
malari kinayarak insan merkezli teknolojilere duyu-
lan ihtiyag vurgulanmig ve bu yeni dijital zamanda
devletlerin insan haklarina uyulmasina olan bagli-
liklarint vurgulamalarinin 6nemine isaret edilmigtir.
Dijital himanizm dijitallesmeye bir cevap olarak 6ne
¢lkmaktadir.

Bireyin kimligi, en genis anlamiyla kiginin “kim”
ve “ne” oldugu ve bunlara verdigi “deger” ve “an-
lam” ile iliskilendirilmektedir. Bu anlamda kimlik,
bir dzellikler kiimesi olarak da nitelendirilebilecek-
tir. Sosyal gerceklik ve kimlik ingasinda etkili olan
‘sosyallesme’ olgusu bilisim teknolojilerinin ge-
lisimiyle daha dinamik bir hale gelmistir. Bireyler
kendi kimliklerini dijital olarak yeniden tanimla-
digl sosyal medya mekanlarina dahil olmuglardir.
Kisilerin artik gercek hayattaki kimliklerini yan-
sitacak dijital temsilleri (sosyal medya imajlari ve
avatarlar gibi) bulunmaktadir.

|j]'$ I T,f'i‘\ |_

artificial intelligence with an understanding that
consider transparency and human rights as priori-
ties. Condemning the misuse of digital technologies
for disinformation and antidemocratic practices, the
need for human-centered technologies was under-
lined and the importance of states to emphasize their
commitment to compliance to the human rights in
this new digital time. Digital humanism stands out as
aresponse to digitalization.

Within its broadest meaning, the individual’s iden-
tity is affiliated with the “who” and “what” he is and
the “value” and “meaning” he gives to them. In this
sense, identity can also be defined as a cluster of char-
acteristics. The phenomenon of “socialization”, which
is effective in the creation of social reality and iden-
tity, became more dynamic with the development of
information technologies. Individuals have become
involved in social media environments where they
redefine their identities in a digital way. People now
have digital representations (such as social mediaim-
ages and avatars) to reflect their identities in real life.

The process of creating a digital identity can be moni-
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Dijital kimlik olusturma streci; gelecegi, gecmisi ve
simdiki zamani kapsayan sanal bir gerceklik ice-
risinde bltiin dinya tarafindan izlenebilmektedir.
Kimlik olusturmadaki sinirsiz secenege sahip yeni
ortamda, kullanici istedigi gorsel veya metinsel ice-
rigi sanal kimligi ile iliskilendirebilmektedir. Tipki
gercek dinyadaki kimliklerimiz gibi dijital kimlik
olusturma streci de bagkalarinin zihninde belirli bir
imaj olusturmayi hedefler. Kullanicilar arzulanan,
istenilen, kabul edilebilir kisi olma yolunda kim-
liklerini inga ederler ve kendilerini sanal ortamda
ifade ederler. Bu baglamda olusturulan profiller,

kisinin “dijital benlik” tasarimi strecinde gortnur
olma, begenilme, kabul edilme cabasinin yansima-
sini olustururlar. Bir referans degeri olarak “imaj”
kimlik olugsmasinda belirginlegsmis ve icerikten daha
6nemli hale gelmistir.imaja atfedilen artan deger ve
imajin “icerikten” daha dnemli oldugu gorlsinin
baskin hale gelmesi felsefi anlamda deger sorunu
olusturmus ve psikolojik kapsamda kendimizi de-
gerlendirme, anlamlandirma ve sevme konusunda
verileri bulaniklastirmistir. Ozellikle dijital diinyanin
gelisiminin merkezinde dogmus olan yeni kusak icin
bu riskler daha belirgin olarak ortaya ¢lkmaktadir.

IV.SONUC

Klresellesme streci ve dijitallesmeyle “sosyal
medya” kamuoyunu yonlendiren, riza Ureten, ikna
ve manipule eden kitle iletisim aracina dontsmus
durumdadir. Yeni teknolojiilerin etrafimizi sardig|
bir cagda, sosyal medya araclari dijital kimlikleri-
mizin kurgulanmasini gerekli kilmaktadir.

Sonug olarak insani gelisen teknolojiler konusun-
da psikolojik agidan hazirlamak ve sanal dinyanin
olumsuz etkilerini engellemek icin sistematik ve
strekli caba g6stermek gerekmektedir. Bilgi tek-
nolojileri toplumlarin geligsmesi icin kritik bir yapi
tasi oldugu gibi degisimi kolaylastirir ve yonlendi-
rir. Ancak, kurallara ve rehberlige de ihtiyac duyar.
Bu gelisimi anlamak, yansitmak ve etkilemek icin
bireye ve topluma bakarak cok yonli ve disiplinler
arasi bir yaklagim gerekmektedir ve bu kiresel bir
sorundur.

tored by the whole world in a virtual reality that in-
cludes the future, the past and the present. In the new
environment with unlimited options for creating an
identity, the user can relate any visual or textual con-
tent with his/her virtual identity. Just like our iden-
tities in the real world, the digital identity creation
process has the purpose to create a certain image in
the others’ minds. The users establish their identities
and express themselves in the virtual environment to
become the desired, wished and acceptable person.
The profiles created in this context reflect the indi-
vidual’s effort to be visible, admired and accepted in
the process of “digital self” design. “Image” as a refer-
ence value has become clear in the establishment of
identity and has become more important than con-
tent. The increasing value referred to the image and
the dominance of the view that the image is more im-
portant than the “content” created a problem of value
in philosophical sense and blurred the data in terms
of evaluating, making sense and loving ourselves in
the psychological context. Especially for the new gen-
eration born at the middle of the development of the
digital world, these risks arise as more apparent.

IV. CONCLUSION

With the globalization process and digitalization,
“social media” has turned into a mass media tool
that directs the public, creates consent, persuades
and manipulates. In an age where new technologies
surround us, social media tools require our digital
identities to be established.

consequently, it is necessary to make a systematic
and constant effort to prepare people psychologi-
cally for developing technologies and to prevent
the negative effects of the virtual world. Informa-
tion technology is a critical element for the develop-
ment of societies and also directs and facilitates the
change. However, it also needs rules and guidance.
Understanding, reflecting and influencing this de-
velopment requires a versatile and interdisciplinary
approach, paying attention to the individual and so-
ciety, and this is a global issue.
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KOMISYON, KABLOSUZ CIHAZ VE URUNLERIN SIBER
GUVENLIGINI GUCLENDIRIYOR

Cep telefonlari, tabletler, akilli saatler veya fitnes ta-
kip cihazlari gibi kablosuz cihazlar giinlik hayatimi-
zin onemli bir parcasi haline gelmis ve Kovid-19 sal-
ginida bunlarin kisisel ve mesleki olarak kullanimini
onemli 6l¢lde artirmistir. Ancak, bu tir cihazlar hem
kisisel bilgilerimize erismeleri hem de iletisim aglari-
ni kullanmalari nedeniyle siber glivenligimiz icin en-
dise kaynagidirlar.

Son vyillarda, AB Komisyonu tarafindan yaptirilan
arastirmalarda siber glvenlik riskleri olusturan ¢ok
saylda kablosuz cihaz tespit edilmigtir. Bunlarin ara-
sinda 6rnegin, cocuklarin eylemlerini veya konugma-
larini gozetleyen oyuncaklar, 6demelerle ilgili olanlar
da dahil olmak uzere cihazlarimizda saklanan ve ko-
layca erisilebilen sifrelenmemis kisisel veriler ve ag
kaynaklarini kotiye kullanabilen ve dolayisiyla kapa-
sitelerini azaltan ekipmanlar endise kaynagi olustur-
maktadir.

Komisyon, Avrupa pazarinda bulunan kablosuz ci-
hazlarin siber giivenligini gelistirmek (izere hareke-
te gecmistir. Bu kapsamda, 29 Ekim 2021 tarihinde
2014/53(EV) sayili Radyo Ekipmani Direktifi'ni (Ra-
dio Equipment Directive) tamamlamak/degistirmek
amaclyla yetki devrine dayali tasarruf (delegated act)
yoluyla yapilan diizenlemeler ile tiim kablosuz cihaz-
larin AB pazarindasatiimadan dnce glivenliolmasinin
saglanmasi amaclanmaktadir. S6z konusu diizenle-
me, Ureticilerin ilgili Grdnlerin tasarim ve Uretimin-
de dikkate almalari gereken siber giivenlik onlemleri
icin yeni yasal gereklilikleri ortaya koymaktadir. Ay-
rica vatandaslarin mahremiyetini ve kigisel verilerini
korumayt, parasal dolandiricilik risklerini 6nlemeyi ve
iletisim aglarinin daha dayanikli olmasini saglamayi
amagclamaktadir.

Yeni onlemler, cihazlarin internet sitesi veya diger

COMMISSION STRENGTHENS CYBERSECURITY OF
WIRELESS DEVICES AND PRODUCTS

Wireless devices such as mobile phones, tablets,
smart watches or fitness trackers have become an
essential part of our daily lives, and the COVID-19
pandemic has significantly increased their per-
sonal and professional use. However, such devices
pose a concern for our cybersecurity as they both
access our personal information and use commu-
nication networks.

In the recentyears, a large number of wireless devic-
es that pose cyber security risks have been identified
in a research, commissioned by the EU Commission.
Among them, toys that spy the actions or conversa-
tions of children; unencrypted personal data stored
in our devices, including those related with pay-
ments, that can be easily accessed; and even equip-
ment that can misuse the network resources and
thus reduce their capability, have become a cause for
concern.

The Commission has taken action to improve the cy-
bersecurity of wireless devices on the European mar-
ket. In this context, the delegated act supplement-
ing the Radio Equipment Directive 2014/53/EU of 29
October 2021, aims to make sure that all wireless
devices are safe before being sold on the EU market.
This act lays down legal requirements for cyberse-
curity safeguards, which manufacturers will need
to take into account in the design and production of
the concerned products. It also aims to ensure safe-
guards for the better protection of consumers’ data
and privacy, to reduce the risk of monetary fraud,
and improve network resilience.

The new measures will require that wireless de-
vices and products incorporate features to prevent
the possibility that the devices are used to disrupt
website or other services functionality; have fea-
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hizmetlerin islevselliginin bozulmasi amaciyla kul-
laniima olasiligini 6nlemek icin dzellikler icermesini;
kisisel verilerin korunmasini garanti edecek ozellik-
lere sahip olmasini, kigisel verilere yetkisiz erisimin
veya bu verilerin iletiminin dnlenmesini; elektronik
odemelersirasinda dolandiricilik riskini en aza indire-
cek ozellikler getirilmesini, 6rnegin, sahte ddemeleri
onlemek icin kullanicinin kimlik dogrulama kontro-
[inlin daha iyi olmasini saglamasini gerektirecektir.

Komisyonun yetki devrine dayali bu tasarrufu, Konsey
ve Parlamentodan herhangi bir itirazla karsilagma-
masi halinde iki aylik birinceleme slresinin ardindan
yirirliige girecektir. Ardindan, Greticilerin yasal ge-
rekliliklere uymak icin 30 aylik bir sureleri olacaktir.
Bu siirenin, sektore, diizenlemelere uyum saglamak
icin yeterli zaman taniyacagi belirtiimektedir.

Komisyon ayrica, Avrupa Standardizasyon Kurulus-
larindan ilgili standartlari gelistirmelerini isteyerek,
ureticilerin yeni gerekliliklere uymalarini destekle-
yecektir. Alternatif olarak, Ureticiler de ilgili akredite
kuruluslar tarafindan degerlendirmelerini saglayarak
drinlerinin uygunlugunu kanitlayabileceklerdir.

Kaynak:https://ec.europa.eu/commission/presscor-
ner/detail/en/ip_21_5634, 2 Kasim 2021
https://ec.europa.eu/growth/news/commissi-
on-strengthens-cybersecurity-wireless-devi-
ces-and-products-2021-10-29_en, 2 Kasim 2021

tures to guarantee the protection of personal data,
manufacturers implement new measures to prevent
unauthorized access or transmission of personal
data; devices include features to minimize the risk
of fraud when making electronic payments, for ex-
ample, they will need to ensure better authentica-
tion control of the user in order to avoid fraudulent
payments.

This delegated act of the Commission will come into
force following a two-month scrutiny period, should
the Council and Parliament not raise any objections.
Following the entry into force, manufacturers will
have a transition period of 30 months to start com-
plying with the new legal requirements. This peri-
od will provide the industry with sufficient time to
adapt relevant products.

The Commission will also support the manufactur-
ers to comply with the new requirements by asking
the European Standardization Organizations to de-
velop relevant standards. Alternatively, manufactur-
ers will also be able to prove the conformity of their
products by ensuring their assessment by relevant
notified bodies.

source:https://ec.europa.eu/commission/presscorn-
er/detail/en/ip_21_5634, 2 November 2021
https://ec.europa.eu/growth/news/commission-
strengthens-cybersecurity-wireless-devices-and-
products-2021-10-29_en, 2 November 2021
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AB’Li ZANAATKARLARDAN EL SANATLARININ
KORUNMASI iGIN GiRiSIM

Geleneksel teknik ve bilgiler ile uzmanhgin Griini
olan el sanatlari bir toplumun en énemli tarihi ve kiil-
tiirel degerleri arasinda yer almaktadir. Bu sanatlar,
toplumlar icin nesilden nesile aktarilan bir miras ni-
teligindedir.

Degerli el sanatlarinin taklitleri, orijinallerinin itibar-
larina ve satisina zarar vermektedir. Ekonomik deger-
leri de olan el sanatlari, 6zellikle stil ve tasarimlari iti-
bariyle taklitlere karsi savunmasizdir. Oysa stil, men-
se ve kalitelerinden olusan itibar, sekil ve tasarimla-
rindan olusan dis gérinim ve bunlarin yapiimasi icin
kullanilan bilgi ve beceriyoniinden know-how olmak
uzere uc bileseni bulunan el sanatlari, endUstriyel
tasarim, cografi isaret, marka ve hatta yapiimalarin-
da kullanilan araglar yénunden (dolayli olarak) telif
haklari ve patent gibi diger fikri mulkiyet haklari ile
korunabilecektir.

AB ¢apinda Murano cami, Burano danteli, Fermo
ayakkabilari, Como ipegi, Bohem kristali, Limoges
porseleni, Toledo celigi, Donegal tiiviti, Solingen catal
bicak takimlari gibi el sanatlari Avrupa’nin tarihi ve
kimliginin 6nemli bir parcasi ve kiiltlrel mirasi olarak
kabul edilmektedir.

Bu yerel el sanatlarinin farkli yerlerde ve ilgili kuralla-
ra uymadan tretimlerinin onlari yok olma tehlikesiy-
le kars! karslya birakacagl goz ardi edilmemektedir.
BuU nedenle, Venedik sehri, AFIGIA (Fransiz EndUst-
riyel ve Zanaatkar Cografi isaretler Birligi) ve bircok
Avrupa bolgesi ve belediyesi ile birlikte, Avrupa’nin el
sanatlari ve endustriyel drlnleri icin yeterli bir yasal
koruma saglamak amaciyla “Craft Europe” adiyla bir
ittifak olugturmus ve Avrupa Komisyonu ile temasa
gecmistir.

Craft Europe, AB diizeyinde fikri milkiyet hakkina da-
yali tarim digl Urtinler icin tek bir koruma sisteminin
olusturulmasini talep etmektedir. BGyle bir koruma-
nin sadece yerel geleneksel Greticileri ve sahtecilige

EU CRAFTSMEN’S
HANDICRAFTS

Handicrafts, which are the product of traditional tech-
niques and knowledge and expertise, are among the
most important historical and cultural values of a so-
ciety. Imitations of valuable crafts damage the repu-
tation and sale of the originals. Handicrafts, which
also have economic values, are vulnerable to imita-
tions, especially in terms of style and design. Howev-
er, it will be possible in future to protect handicrafts,
which have three components: reputation consist-
ing of style, origin and quality, external appearance
consisting of shape and designs, and know-how in
terms of knowledge and skills used to make them, by
industrial design, geographical indication, brand and
even in terms of the tools used in their production (in-
directly), by copyrights and other intellectual property
rights such as patents.

INITIATIVE TO PROTECT

Throughoutthe EU, handicrafts such as Murano glass,
Burano lace, Fermo shoes, Como silk, Bohemian crys-
tal, Limoges porcelain, Toledo steel, Donegal tweed,
Solingen cutlery, are recognized as an important part
of Europe’s history and identity and cultural heritage.

It should not be disregarded that the production of
these local handicrafts in different places and with-
out complying with the relevant rules will put them
in danger of extinction. Therefore, the city of Venice,
together with AFIGIA (the French Association of In-
dustrial and Artisanal Geographical Indications), and
many European regions and municipalities, is cur-
rently engaging with the European Commission to
form an alliance called “Craft Europe” to make the
case for an adequate legal protection for Europe’s
handicraft and industrial products.

Craft Europe demands the creation of a single protec-
tion system for non-agricultural products based onan
intellectual property right at EU level, which would be
ameasure that would ensure the preservation of local
traditional industries without affecting the EU inter-
nal market. such protection will not only protect lo-



kars! tliketicileri korumakla kalmayacagi, ayni za-
manda Kovid-19 sonrasi endistriyi hizlandiracagl
dile getirilmektedir. Ayrica, bu Uriinlerinin taninmasi
ve korunmasinin drtinlerin tretildigi kirsal ekonomi-
leri de destekleyecegi, kirsal yerlerin ig bulmak ama-
clyla blytk sehirlere go¢ eden geng nufus icin daha
cazip hale gelecegi belirtilmektedir.

Bunun yaninda, kicuk yerlesim alanlarinin canlan-
dirimasinin, metropollerdeki nifusun ve Avrupali
tiketicilerin karbon ayak izinin azaltiimasina katki
saglayacag dile getirilmektedir.
Kaynak:https://www.wipo.int/edocs/pubdocs/en/
wipo_pub_tk_5.pdf, 3 Kasim 2021
https://euobserver.com/opinion/153042

AB KOMISYONU, AB ADALET SISTEMLERININ DAHA
FAZLA DiJiTALLESTIRILMESININ ONUNU ACIYOR

Avrupa Birligi (AB) Komisyonu, Aralik 2020°de AB ada-
let sistemlerini modernize etmek amaciyla hem ulusal
diizeyde hem de AB diizeyinde dijitallesmeyi ilerletme-
ye yonelik bir dizi 6nlem 6nermisti. AB’nin dijital adalet
girisimi, esasen Uye Devletlerin ulusal adalet sistemle-
rini dijital caga dogru ilerletmeleri icin daha fazla des-
teklemeyi ve yetkili makamlar arasinda sinir 6tesi adli
is birligini gelistirmeyi amaclamaktadir.

Komisyon, AB adalet sistemlerini dijitallestirerek
daha erisilebilir ve etkili hale getirmek icin t¢ yeniya-
sal girisimde bulunmustur. Bu girisimler, dijital ileti-
sim kanallarinin sinir otesi adli davalarda varsayilan
kanal haline getirilmesi ve boylece 2 Aralik 2020 tari-
hinde aciklanan “Adaletin Dijitallesmesine iligkin Bil-
diri” iceriginde belirtilen dnceliklerden birinin eyleme
dondsttrdlmesi amacini tagimaktadir.

AB i¢ pazarinda vatandaslar ve isletmeler arasinda
bircok hukuki anlagmazlik sinir 6tesi nitelik tagimak-
tadir. Ayrica, sinir otesi sucla daha etkin bir sekilde
miicadele edilmesi farkli Uye Devletler ve yarg sis-
temlerinin is birligi icinde olmasini gerektirmektedir.
Bu kapsamda farkli Uye Devletlerin sorusturma ma-
kamlari ve mahkemeleri, suglarin sorugturulmasi ve
kovusturulmasinda is birligi yapmali ve birbirlerini
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cal traditional manufacturers and consumers against
counterfeiting, but also accelerate the post-Covid-19
industry. In addition, it is stated that the recognition
and protection of these products will also support the
ruraleconomies where the products are produced, and
rural areas will become more attractive for the young
population who migrate to big cities to find a job. It is
also stated thatthe revitalization of small settlements
will contribute to reducing the carbon footprint of the
population in metropolises and European consumers.
Source:https://www.wipo.int/edocs/pubdocs/en/
wipo_pub_tk_5.pdf, 3 November 2021

COMMISSION PAVES THE WAY FOR FURTHER DIGI-
TALISATION OF EU JUSTICE SYSTEMS

In December 2020, the European commission pro-
posed a set of measures aimed at advancing digi-
tization at both national and EU level to modernize
EU justice systems. The EU’s digital justice initiative
mainly aims to further support Member States in ad-
vancing their national justice systems towards the
digital age and to improve cross-border judicial coop-
eration between competent authorities.

The Commission has made three new legislative ini-
tiatives to digitize EU justice systems, making them
more accessible and effective. These initiatives aim
to make digital communication channels the default
channel in cross-border judicial cases, thus translat-
ing one of the priorities, set out in last year’s “Com-
munication on the Digitalisation of Justice”, into ac-
tion, announced on 2 December 2020.

Many legal disputes between citizens and businesses
inthe EU internal marketare ofa cross-border nature..
Moreover, dealing with cross-border crime more ef-
fectively requires the cooperation of different Member
States and judicial systems. In this context, investiga-
tive authorities and courts of different Member States
need to cooperate and support each other in the in-
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desteklemeli, glivenli ve hizli bir sekilde bilgi ve delil
aligverisinde bulunmaldir.

AB Komisyonu uyelerinden konuya iligkin olarak,
suclarsinirda durmadigindan adaletin de durmamasi
gerektigi, AB'nin sinir 6tesi adli is birligini kolaylasti-
racak bircok aracinin mevcut oldugu, bununla birlik-
te bunlarin hepsinin giincel olmadigi dile getirilerek
adalet sistemlerinin kriz anlarinda dayanikli olma-
si ve mahkemelerin her kosulda gérev yapabilmesi
gerektigi hususu vurgulanmistir. Yargl makamilari-
na, vatandaglara ve igletmelere hizli ve givenli bilgi
aligverisi araclari saglamak icin dijital teknolojilerin
en iyi sekilde kullaniimasinin adalete daha kolay ve
daha hizli erisim saglanmasinin anahtari oldugu be-
lirtilmistir.

AB Komisyonu bu kapsamda, asagidaki (¢ basliga
iliskin yasama stireci baglatmigtir:

-sinir Gtesi Adli is birliginin Dijitallestirilmesi:
AB’nin sinir 6tesi adli is birliginin dijitallestirilmesi ve
hukuki, ticari ve cezai konularda adalete erisim konu-
sundaki Onerisi iki ana sorunu ele almaktadir:

i.Sinir otesi adliis birligini etkileyen verimsizlikler,

ii.Sinir otesi hukuki, ticari ve cezai davalarda adalete
erisimin ontindeki engeller.

Konuya iligkin Ttizlik Onerisi;
- Taraflarin yetkili makamlarla elektronik olarak ileti-

sim kurmasina veya bagka bir Uye Devletten bir tarafa
karsi yasal islem baglatmasina olanak saglayacaktir.

- Sinir dtesi hukuki, ticari ve cezai konularda sozli du-
rugmalarda video konferansin kullaniimasina izin ve-
recek, bu da daha hizliyargilama ve daha az seyahatle
sonuclanacaktir.

« Ulusal makamlar ve mahkemeler arasinda talep-
lerin, belgelerin ve verilerin dijital olarak aktariimasi
imkani saglayacaktir.

Bugiin agirhkli olarak kagit esash olan iletigimin
elektronik kanala kaydiriimasi, yalnizca olumlu bir
cevresel etkiye sahip olmakla kalmayacak, ayni za-
mandazamandan tasarrufve tim AB genelinde posta
tcretive kagit maliyetlerinde yilda yaklasik 25 milyon
Euro’ya varan tasarruf saglayacaktir.

vestigation and prosecution of crimes and exchange
information and evidence securely and swiftly.

Regarding the issue, the EU Commission members
stated that: “Crime does not stop at a border; nei-
ther should justice. It was also stated that the EU has
many tools to facilitate cross-border judicial coopera-
tion, but not all of them are up-to-date, emphasizing
that the justice systems should be resilient in times of
crisis and the courts should be able to function under
all circumstances. Making the best use of digital tech-
nologies to provide judicial authorities, citizens and
businesses with tools for fast and secure information
exchange is key to easier and faster access to justice.

In this context, the Commission has adopted the fol-
lowing legislative process on the following three top-
ics:

-Digitalisation of cross-border judicial cooperation:

The proposals on digitalisation of EU cross-border ju-
dicial cooperation and access to justice in civil, com-
mercial and criminal matters will address two main
problems:

i. inefficiencies affecting cross-border judicial coop-
eration and

ii. barriers to access to justice in cross-border civil,
commercial and criminal cases.

This Regulation will:

- Enable parties to communicate with competent au-
thorities electronically or to initiate legal proceedings
againsta party from another Member States.

- It will allow the use of video conferencing in oral
hearings on cross-border civil, commercial and crimi-
nal matters, resulting in faster trials and less travel.

« Ensure the possibility of digital transfer of requests,
documents and data between national authorities
and courts.

Shifting communications, which are still exclusively
paper-based today, to the electronic channel would
not only have a positive environmental impact, but it



-Teror Davalarinda Dijital Bilgi Aligverisi:

Ter6rizm ve diger ciddi sinir 6tesi suc trleri ile etkin
birsekilde miicadele etmek icin ikioneri bulunmakta-
dir. Halihazirda Uye Devletler, terorle ilgili adli davalar
hakkinda, ornegin e-posta veya CD-ROM gibi genel-
likle glivenli olmayan kanallar araciliglyla Eurojust’a
bilgi gdndermektedir. Ayrica Eurojust, bilgileri dogru
bir sekilde kontrol edemeyen eski bir bilgi sistemine
sahiptir. Girisimin amaci bu uygulamalari modernize
etmektir.

Konuya iligkin Ttiziik Onerisi;
- Eurojust ile Oye Devletlerin yetkilileri arasindaki

iletisimi dijitallestirecek ve glvenli iletisim kanallari
saglayacaktir.

- Eurojust’in gegmisteki ve devam eden sinir Gtesi te-
ror vakalari ile diger ciddi sinir 6tesi suclar arasindaki
baglantilari etkin bir sekilde belirlemesini saglaya-
caktir.

« Bu tir baglantilarin belirlenmesine bagli olarak Uye
Devletler, sorusturma tedbirlerini ve adli yanitlarini
koordine edebileceklerdir.

-JIT i birligi Platformunun Gelistirilmesi:

ortak Sorusturma ekipleri (JIT’ler) konusunda yapilan
calisma, bir ig birligi platformu olusturmaya ydnelik
bir 6neridir. JIT’ler, iki veya daha fazla devlet tarafin-
dan belirli cezai sorusturmalar icin kurulmaktadir.
Bu ekipler basarili olduklarini kanitlamig olsalar da,
uygulama bazi teknik zorluklarla karsilastiklarini
gostermektedir. Bilgi aligverigi su anda agiri yavag ve
kiilfetlidir. Ozel bir Bilgi Teknolojisi (BT) platformu,
JIT’lerin bilgi ve kanitlari daha kolay paylagmasina
ve operasyonlarini ortaklaga yonetebilmeleri icin bir-
birleriyle daha gtivenli bir sekilde iletisim kurmasina
olanak taniyacaktir.

Tlzuk onerileri, Avrupa Parlamentosu ve Konseyi ta-
rafindan mizakere edildikten ve onaylandiktan sonra
yasalagacaktir.

Kaynak/Tarih:
https://euobserver.com/opinion/153649, 29.11.2021
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would also save time, as well as up to approximately
€25 million per year across the entire EU in postage
and paper costs.

-Digital information exchange in terrorism cases:

There are two proposals to effectively combat terror-
ism and other serious forms of cross-border crime.
Currently, Member States send Eurojust information
on terrorism-related criminal cases through general-
ly unsecured channels, for example email or CD-ROM.
Also Eurojust has an outdated information system
that cannot properly check the information. The aim
of the initiative is to modernize these practices.

This Regulation will:

- Digitalise the communication between Eurojust and
the Member States’ authorities and provide secure
communication channels.

- Eurojust will enable it to effectively identify links be-
tween past and ongoing cases of cross-border terror-
ism and other serious cross-border crimes.

- Based on the identification of such links, Member
States will be able to coordinate their investigation
measures and judicial responses.

-Development of the JITs Collaboration Platform:

Thisisa proposalforaestablishinga collaboration plat-
form for Joint Investigation Teams (JITs). These teams
are set up for specific criminal investigations by two or
more States. Although these teams have proven to be
successful, practice shows that they face several tech-
nical difficulties. Exchanges are currently overly slow
and burdensome. A dedicated IT platform would allow
JITs to more easily share information and evidence and
to more safely communicate with each other so that
they can jointly manage their operations.

The proposals will become law after being negotiated
and approved by the European Parliament and the
council.

Source/Date:
https://euobserver.com/opinion/153649,
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DENiIZ ALANLARI, YASADISI GOC VE GEMILERE MUDAHALE

Dr. Selahattin Dogan, 2021 yili Temmuz ayinda
basilan kitabinda, son donemde oldukca gin-
demde olan deniz alanlarini incelemistir. Yazar,
bu incelemesinde denizdeki yasadisi goc ol-
gusunun hukuki boyutlarini ortaya koymustur.
Deniz alanlari ve yasadisi gocu incelerken bu
alanlarin ve goc, egemenlik ve egemen haklar
yonuinden verdigi yetkiler ile cesitli suclara dair
devletlerin gemilere (deniz araclarina) midahale
yetkilerinin uluslararasi boyutuna bakmistir.

303 sayfadan olusan bu kitapta okuyucu, deniz
alanlari baglaminda ic sular, kara sulari, taki-
mada sulari, uluslararasi bogazlar,
bitisik bolgeler, balikcilik alanlari,
munhasir ekonomik bdolgeler, kita
sahanligl, tarihi sular, ada, adacik,
kayalik, suni adalar, suni yapilar, ul-
uslararasi sular konularini ve bun-
larin verdigi yetkileri bulabilecektir.

Midahale vyetkisi baglaminda bu
bolgelerin mudahaleye dair verdigi
yetkileri incelerken, acik deniz ve S
munhasir haklar disinda acik deniz icerisinde
sayllan miinhasir ekonomik bolge ve kita sahan-
Ligindaki bazi suclara dair midahale yetkilerine
yer vermistir. Bu baglamda sicak takip, bayraksiz
gemi, yanlis bayrak asma, deniz korsanligi, kole
ticareti, seyrisefer guvenligine karsi eylemler,
uyusturucu madde ticareti, yasadisi yayin, kitle
imha silahlari, insanliga karsi suclar, balikcilik
dizenlemeleri konularina deginmistir.

Kitabin, son donemde Dogu Akdeniz'de yasanan
gelismeler ve bilhassa gocmen artisi gibi olay-
lar g6z onune alindiginda guncel sorunlari ele
almasi, ayrica ingilizce dilinde yayinlanmis ol-
masi nedeniyle daha genis bir okuyucu kitles-
ine hitap edebilme niteligi yond ile bu alanda
calisanlara yararli olacagini degerlendiriyor ve
yazarini tebrik ediyoruz.

and

INTERCEPTION OF VESSELS

Dr. Selahattin DOGAN, in his book published in July
2021, discusses marine areas that have been widely on
the agenda recently. In his work, the author reveals the
legal dimensions of the illegal immigration phenom-
enon at sea. While examining maritime areas and ille-
galimmigration, he looked at the international dimen-
sion of the powers granted to these areas concerning
immigration, sovereignty and sovereign rights, and the
powers of states to intercept vessels for various crimes.

In this book consisting of 303 pages, the reader will famil-
iarize with internal waters, territorial waters, archipelagic
waters, international straits, contiguous
zones, fishing areas, exclusive economic
zones, continental shelf, historical waters,
island, islet, rocks, artificial islands, artificial
structures, in the context of maritime areas,
and find the issues of international waters
and the powers given by them.

MARITIME AREAS,
ILLEGAL MIGRATION

With regards to powers of intervention,
while examining the powers, granted for
intervention in these regions, besides the
high seas rights and the exclusive rights, the author lists
the intervention powers, granted for certain crimes in the
exclusive economiczone and continental shelf, considered
to be high seas. Inthis context, the book elaborates on hot
pursuit, flagless ship, flying false flag, maritime piracy,
slave trade, acts against safety of navigation, drug traf-
ficking, illegal broadcasting, weapons of mass destruc-
tion, crimes against humanity, and fishing regulations.

Given the recent developments in the Eastern Medi-
terranean, and in particular the increase in the num-
ber of immigrants, additionally taking into account of
having been published in English, it will appeal to a
wider audience, we consider that, as it addresses cur-
rentissues, the book will be useful for those prictising
law, working in the field. Hereby, we congratulate the
author.
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YAPAY ZEKA TEKNOLOJILERININ HUKUKIi ISLEM TEORISINE ETKILERI

Tirk Alman Universitesi Hukuk Fakiiltesi Medeni Hu-
kuk Anabilim Dali Ogretim Uyesi Dog. Dr. Mesut Serdar
Cekin’in 2021 yilinda okuyucuyla bulugan ve 155 say-
fadan olusan Yapay zeka Teknolojilerinin Hukuki is-
lem Teorisine Etkileri baslikli calismasi ti¢ b6limden
mutesekkildir. Kitapta genel olarak yapay zeka tek-
nolojileri ile yapay zekanin hukuki stattstne iliskin
konulariglenmigtir.

Kitabin birinci boliminde yapay zeka teknoloji-
leri, hukuki igslem teorisi acisindan 6nem arz eden
teknik boyutuyla a¢iklanmaktadir. Bu
cercevede Ozellikle bu teknolojilerin

The work of Assoc. Prof. Dr. Serdar Cekin - Academic Mem-
ber of the Turkish German University in the Department of
Civil Law of the Faculty of Law - titled “Effects of Artificial
Intelligence Technologies on Legal Transaction Theory”
whichis consisted of 155 pages and which was introduced
to readers in 2021, is composed of three sections. In gen-
eral, artificial intelligence technologies and the subjects
concerning the legal status of the artificial intelligence are
discussed in the book.

In the first section of the book, artificial intelligence
technologies are explained in terms of their techni-
cal dimension which carries importance
as regards to legal transaction theory.
Within this framework, various risks

i 0 0- Do D Mt Sevar CEKIN . .
njatematlksel hesaplamalarv? ong.q. carried by these technologies are men-
rilere dayanmasindan dolay! icerdigi . e tioned as such technologies are based on

. e e . . . WM]M n . . .
farklr risklere deginilmistir. Kitabin HukakiflemTeorisme Ekilet~ Mathematical calculations and predic-

ikinci boliminde hukuk politikasl
acisindan sorunlar tespit edilmeye ve
bu cercevede hukuk dlzenitarafindan
hukuki iglem teorisi baglaminda nasi|
bir yontem izlenmesi gerektigine dair
goruglere yer verilmektedir.

Kitabin Gclincli boliminde ise hukuki degerlendir-
meler yer almaktadir. Bu kapsamda ozellikle yapay
zekanin kisiligi, yapay zeka tarafindan alinan ka-
rarlarin gercek kisilere nasil isnat edilebilecegi, ya-
pay zekanin aldigl kararin gercek kisinin iradesine
aykirt olmasi halinde sorunun hukuki islem teorisi
cercevesinde nasil bir ¢dziime kavusturulacagl so-
rulari Gzerinde durulmustur. Kitapta genel olarak
mukayeseli hukuktan bazi drneklere yer verildikten
sonra netice olarak organa iliskin htikimlerin yapay
zeka sistemleri ile gercek kisiler arasindaki iligkiye
uygulanmasi en isabetli ydntem olarak degerlendi-
rilmektedir. Kitabin ilgilenenlere faydali olmasi di-
legiyle yazarini tebrik ediyor, calismalarinda kolay-
liklar diliyoruz.

tions. In the second section of the book,
it is endeavored to determine the prob-
lems in terms of legal policy and, within
this framework, opinions are asserted on
what kind of path it should be followed
by the legal order within the context of
legal transaction theory.

Legal assessments are given place in the third section
of the book. Within this scope, especially the problems
as follows are elaborated; the personality of the artifi-
cial intelligence, how could the decisions taken by the
artificial intelligence be charged against real persons,
how could the problem be solved within the frame-
work of legal transaction theory if a decision taken by
the artificial intelligence results to be the contrary of
the will of a real person. After some examples from the
comparative law in general are given in the book, it is
considered that it would be the most accurate method
to apply the provisions related to the body be applied
on the relation between artificial intelligence systems
and real persons in result. Hoping that the book would
be beneficial to those who are interested in the subject,
we congratulate the author and wish him success in
his works.
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Avrupa Birliginde Uyelik Siirecinde
Yargi ve Temel Haklar Fash Baglaminda
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Avrupa Birliginde Cezai Konularda
Uluslararas: Adli Is Birligi

Hakim ve Savcilar icin
Avrupa Birligi Hukuku El Kitab:
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Mutercim Gokcen Sena DUMAN,
Mitercim ilker Fatih OZER,

Mitercim Berkcan YUCEL,

Mutercim Ebrar Gulfem EKMEKCIOGLU,
Miitercim Seda ALTUG,

Istatistikci Ece OYMANLI,

Istatistikci Fatos KUVVETLI,

Zabit Katibi Mesut KARAMUSTAFAOGLU,
Zabit Katibi Nazli Sevdiye YILMAZ,
Hizmetli Eren YILDIZ,

Hizmetli Gokay KARAKUS,

Hizmetli Sinem KURT,

Hizmetli Zeynep KACMAZ,

Genel Mudirligumuzde goreve baslamislardir.
Arkadaslarimiza hos geldiniz der,

yeni gorevlerinde basarilar dileriz.

Tetkik Hakimi Mehmet Soner OZOGLU,
Tetkik Hakimi Cahide Sultan ERTURK,
terfi ederek birinci sinifa ayrilmislardir.

Arkadaslarimiza basarilarinin
devamini diliyoruz.

Tetkik Hakimi Dr. Abdullah OMEROGLU,

Tetkik Hakimi Orhan SAHIN terfi ederek birinci
sinif olmuslardir.

Arkadaslarimiza basarilarinin
devamini diliyoruz.

Translator Gokcen Sena DUMAN,
Translator ilker Fatih OZER,

Translator Berkcan YUCEL,

Translator Ebrar Gilfem EKMEKCiOGLU,
Translator Seda ALTUG,

Statistician Ece OYMANLLI,

Statistician Fatos KUVVETLI,

Court Clerk Mesut KARAMUSTAFAOGLU,
Court Clerk Nazli Sevdiye YILMAZ,
Janitor Eren YILDIZ,

Janitor Gokay KARAKUS,

Janitor Sinem KURT,

Janitor Zeynep KACMAZ have been appointed to
our General Directorate.

We would like to say welcome and wish them
success in their new appointment.

Rapporteur Judge Mehmet Soner 0ZOGLU,
Rapporteur Judge Cahide Sultan ERTURK,
have been allocated as first category.

We wish them continued success.

Rapporteur Judge Dr. Abdullah OMEROGLU, and
Rapporteur Judge Orhan SAHIN,
have been designated as first category.

We wish them continued success.
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Zabit Katibi Havva Eda KARACA
Hukuk isleri Genel Miidiirligiine,

Zabit Katibi Micahit CEBE
Rekabet Kurumu Baskanligina,

Zabit Katibi Osman YALINIZ
Kahramankazan Adliyesine,

Zabit Katibi Bekir TASPINAR
Cevre ve Sehircilik Bakanligina,

V.H.K.I Sebahattin KARAKOCA
Fethiye Adliyesine atanmislardir.

Arkadaslarimiza yeni gorevlerinde
basarilar diliyoruz.

Tetkik Hakimi Asaf Goktug AKDERE,
Miitercim Biisra SAHIN,

Gorevlerinden Ayrilmislardir.

Arkadaslarimiza yeni gorevlerinde
basarilar dileriz.

Court Clerk Havva Eda KARACA has been
appointed to Directorate General for Civil
Affairs,

Court Clerk Micahit CEBE has been
appointed to the Presidency of Competition
Agency,

Court Clerk Osman YALINIZ has been
appointed to Kahramankazan Courthouse,

Court Clerk Bekir TASPINAR has been
appointed to the Ministry of Environment and
Urbanization,

Data Control Operator Sebahattin KARAKOCA
has been appointed to Fethiye Courthouse.

We wish them success in their new posts.

Rapporteur Judge Asaf Goktug AKDERE,
Translator Biisra SAHIN,

have resigned from their positions.

We wish our friends all the best in their new
assighments.
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