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ZEYTIN DALI HAREKATIVE _
ULUSLARARASI HUKUKTA GUC KULLANIMI

FORCE UNDER INTERNATIONAL LAW
20 Ocak 2018 tarihinde Ulkemizce  Suriye’nin on January 20, 2018, together with the Operation Olive

kuzeybatisinda Afrin bdlgesinde, PKK/KCK/PYD-YPG ve
DEAS'a mensup terdristleri etkisiz hale getirmek, dost
ve kardes bolge halkini baski ve zulimden kurtarmak
amaciyla baslatilan Zeytin Dali Harekati ile devletlerin
gii¢ kullanimi konusunun uluslararasi hukuk baglaminda
degerlendirilmesinin 6nemi ortaya ¢ikmistir.

2.Dunya Savasr'ndan sonra Birlegmis Milletlerin kurulusu
ile devletler, daha 6nce denenmis olan kolektif gtivenlik
sisteminin yetersizliklerini ortadan kaldirarak savaglari
engellemek adina yeni bir rejim olusturmuslardir.
Uyugmazliklarin ¢6ziminde genel kuralin sinirlarini ¢izen
Birlesmig Milletler Antlasmanin 2. maddesi uyarinca tiim
tuye devletler, uluslararasi nitelikteki uyusmazliklarini
uluslararasi barig ve giivenligi ve adaleti tehlikeye
diglrmeyecek bicimde, barisgl vyollarla ¢6zmelidirler.
Ayrica, Uye devletler, uluslararasi iligkilerinde gerek
baska bir devletin toprak bitlinligiine ya da siyasal
bagimsizligina kargl, gerek Birlegmis Milletlerin amaglari
ile bagdagmayacak herhangi bir bicimde kuvvet kullanma
tehdidine ya da kuvvet kullaniimasina bagvurmaktan
kacinmalidirlar.

Diger taraftan, devletlerin mesru savunma hakkinin
dizenlendigi Antlagmanin 51. maddesi de, Antlasma’nin
hicbir hiikmunn, Birlesmis Milletler tyelerinden birinin
silahli bir saldirlya hedef olmasi halinde, Glivenlik Konseyi
uluslararasi barig ve glvenligin korunmasi icin gerekli
onlemleri alincaya dek, bu Giyenin dogal olan bireysel ya
da ortak mesru savunma hakkina halel getirmeyecegini
belirtmistir.

Anilan hakkin tartigildigi Nikaragua davasinda (ICJ Reports,
1986, pp. 14, 94; 76 ILR, pp. 349, 428) Uluslararas| Ceza
Mahkemesi, mesru savunma hakkinin BM antlagsmasindan
kaynaklandigi kadar uluslararasi teamil hukukundan
dogan dogal bir hak oldugunu acikca ortaya koymustur.
Anilan Mahkemenin bir baska kararinda da (The Oil
Platforms (Iran vs US case, IC) Reports, 2003, pp. 161,
189 and 190; 130 ILR, pp. 323, 348-50), mesru savunma
hakkina basvurabilmesi icin devletin, silahl bir saldirinin
hedefi oldugunun ispatlanmasi gerektigi ifade edilmistir.

11 Eylll 2001 saldirilarindan bir gtin sonra Birlesmig
Milletler Givenlik Konseyi (BMGK) tarafindan 1368 sayili

Branch, launched in the Afrin region which is at the
northwest of Syria so as to neutralize terrorists who
are members of PKK/KCK/PYD-YPG and DEASH, to save
fellow local community from oppression and cruelty, the
significance of evaluation of the use of force by countries
under international law has emerged.

In line with the establishment of the United Nations
following the Second World War, states created a new
regime to eliminate deficiencies caused by the previous
collective security system. According to the Article 2 of the
Charter of the United Nations, drawing the boundaries of
the general rule on settlement of disputes, all members
shall settle their international disputes by peaceful means
in such a manner that international peace and security,
and justice, are not endangered. Besides, member states,
shall refrain in their international relations from the
threat or use of force against the territorial integrity or
political independence of any state, or in any other manner
inconsistent with the purposes of the United Nations.

on the other hand, the 51th Article of the Charter which
lays down the right to self-defence of states, indicates
that nothing in the Charter shall impair the inherent right
of individual or collective self-defence if an armed attack
occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain
international peace and security.

In Nicaragua case , where the said right was discussed,
Internatinoal Court of Justice clearly put forward that self-
defenceisaright derived from international customary law
as much as it is originated from the UN Charter. In another
judgment ofthe Court, it was stated thatin order for a state
to be able to apply to the right to self-defence, it should be
proven that the state was target of an armed attack.

One day after the 11 Septermber 2001 attacks, United
Nations Security Council (UNSC) adopted the Resolution
1368 where it was indicated that the states have an
inherent right of individual or collective self-defence in
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karar alinmis ve bu kararla devletlerin BM Antlagmasi ile
uyumlu olarak dogal bir mesru savunma hakkina sahip
oldugu ve terdr eylemleri nedeniyle uluslararasi baris ve
givenlige yonelen tehditlerle tim araclar kullanilarak
miicadele edilecegi belirtilmistir.

Takiben yine ayni yil ¢ikan 1373 (2001) sayill BMGK
kararinda da, ki bu karar Antlagmanin 7. Bolimu altinda
verilen yetkiye dayall olarak cikarildigindan BMye (ye
olup olmadigina bakilmaksizin tiim dlkeler icin baglayic
niteliktedir, ayni husus teyit edilerek tim ulkelere teror
eylemlerini dnlemeye ydnelik gerekli adimlarin atiimasi
cagristyapimistir.

Yine 2001 yilinda ¢ikan BMGK'nin 1377 (2001) sayili
kararinda, uluslararasi terrizmin, uluslararasi baris
ve gilivenlige yonelik olarak 21. yiizyllin en dnemli
tehditlerinden biri oldugu agikca belirtilmistir.

BMGK’'nIn 1624 (2005) sayili karari ile tiim ilkelere cagrida
bulunularak terdr eylemleri gerceklestirdigine iligkin
inandirici  ve  belirgin
bilgiler bulunan Kisiler
icin dlkelerinin glvenli
bolge olmasina izin
verilmemesi  gerektigi
vurgulanmistir.

2178 (2014) sayili ve
BM Antlagmasinin
7. BOlimU  uyarinca
aldigi ve dolayisiyla BM
liyesi olup olmadigina
bakilmaksizin tlim
llkeler bakimindan uyulmasi zorunlu olan kararda, tim
ulkelere cagrida bulunularak, yabanci terdrist savascilarin
Orgite kazandirilmasi ve anilan orgit Uyelerinin kendi
sinirlarini ge¢melerini engellemeleri istenilmistir. Ayrica
terGr eylemi gerceklestirme, planlama, hazirlik yapma,
istirak etme eylemleri icin kisilerin vatandagl olduklari
veya ikamet ettikleri Ulkelerden bagka Ulkelere gegisleri,
bu Kkisilerin 06rglte alinmalari, organize edilmeleri,
donatiimalari ve érgiit Uyelerinin terdr egitimi almalarinin
engellenilmesi talep edilmistir.

Benzeri BMGK Kkararlari, uluslararasi terdrizmin yine
uluslararasibarigveguvenligeolusturdugutehditnedeniyle
ulkelerin megru savunma haklarini kullanmalarina imkan
tanimaktadir.

Ote yandan, s6z konusu saldirilarin devletsel bir yapiya
sahip olmayan orgttler tarafindan iglenmesi halinde
dahi BM Antlagmasinin 51. maddesi anlaminda silahli bir
saldirinin mevcut oldugu sonucu ortaya ¢cikmaktadir.

accordance with the Charter and threats to international
peace and security caused by terrorist acts could be
combatted by all means.

Subsequently, in the same year with the UNSC Resolution
1373 (2001), which is binding for all countries no matter
if they are members of the UN as it was adopted through
the authority given under Chapter VII of the Charter, the
same was confirmed and all states were called for taking
necessary steps to prevent the commission of terrorist acts.

Again, under the UNSC Resolution 1377 (2001), the acts of
international terrorism were declared as one of the most
serious threats to international peace and security in the
twenty-first century.

With the UNSC Resolution 1624 (2005), all countries were
called to deny safe haven to any persons with respect to
whom there is credible and relevant information giving
serious  reasons  for
considering that they
have been guilty of such
conduct.

According to the
Resolution 2178 (2014),
binding for all countries
no matter if they are
members of the UN as
it was adopted through
the authority given under
Chapter VIl of the Charter,
urged all states to prevent the recruitment of foreign
terrorist fighters and prevent them from crossing their
borders. Moreover, the prevention of travel of individuals to
a State otherthan their States of residence or nationality for
the purpose of the perpetration, planning, or preparation
of, or participation in, terrorist acts or recruitment of
these people by terror groups, organizing, transporting,
equipping or the provision of terrorist training were
demanded.

Similar UNSC Resolutions, enable countries to act in self-
defence due toany threat caused by international terrorism
to international peace and security.

Furthermore, even the aforesaid attacks are launched by
organisations which do not have state structure, it can be
acknowledged that there is an armed attack within the
meaning of Article 51 of the UN Charter.
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Ayni gerekceyle, 7 Ekim 2001 tarihinde ABD tarafindan
BMGK'ya vyapilan bildirimde 11 EylGl saldirisinin
gerceklestiricisi oldugu belirtilen El-Kaide’ye yonelik olarak
mesru savunma hakki baglaminda gii¢ kullanilacagi ifade
edilmistir.

Belirtilen uluslararasi hukuk metinleri gbz Oniine
alindiginda, terdr oOrgiitli PYD/YPG/SDF isimleri altinda
faaliyet gosteren fakat PKK kontrolli terdr gruplarinin
isgali altinda bulundurdugu Suriye topraklarinin Ulkemiz
sinirinda isgal ettigi genis alan, anilan bdlgelerden
Ulkemize ydnelmis ve yonelmekte olan terér eylemlerinin
mevcudiyeti, s6z konusu bolgelerin terdr orgltl Uyeleri
icin egitim sahasi ve eylemleri icin hazirlik alani olusu vb.
gercekler Ulkemizin Afrin Harekati ile BM Anlagmasinin 51.
maddesi kapsaminda mesru savunma hakkintkullandigini
gOstermektedir.

Deginilmesi gereken bir diger husus da, mesru savunma
hakki kullanilirken zorunluluk halinin mevcut olmasi ve
orantililiga 6zen gosterilmesidir. Gercekten, Uluslararasi
Ceza Mahkemesinin Nikaragua davasinda da belirttigi
lizere, megru savunma hakki kullanilirken zorunluluk sart
karsilanmali ve bagvurulan yontemlerin maruz kalinan
silahli saldirt ile orantili olmasi gerekmektedir. Anilan
kararda, neyin gerekli ve neyin orantili olduguna somut
olayin sartlarina gore karar verilecegi belirtilmistir.

Ote yandan, Ulkemizin NATO iyesi olmasi nedeniyle,
Afrin’e gerceklestirilen harekatin anilan organizasyon
ve kurulug s6zlesmesi kapsaminda da degerlendirilmesi
gerekmektedir. Anilan Kurulusun Kurucu Antlagmasinin
5. maddesinde de, BM Antlagmasinin 51. maddesindeki
kosullara atifia taraf devletlerin, silahl kuvvet kullanimi
dadahilolmak tzere, bireysel olarak mesru savunma hakki
oldugu ifade edilmistir. Bununla birlikte, taraf tlkelerden
birine yapilmis bir saldiri tim Uye Ulkelere yapiimis olarak
kabul edilecektir.

S0z konusu maddenin pratik uygulamasina drnek olarak;
11 Eyldl 2001 saldinlarinin akabinde ABD tarafindan
NATO Konseyine olayin detaylarina dair verilen brifing
sonrasl, 2 Ekim 2001 tarihinde Konsey tarafindan alinan
kararda; eyleme iliskin olgularin acik ve inandirici oldugu
belirtilerek Antlagmanin 5. maddesinin kapsaminda
kaldig! belirtilmistir.

Deginilen tim uluslararasi metinlerden anlasilacagi tizere
tilkeler, Ulkemiz sinirindaki Suriye topraklarinin teror
orgutlerinin kontrollU altina girmesi ve anilan bolgeden
Turkiye’'ye yonelik artan saldirilar nedeniyle bdlgeyi
terérden arindirmaya yonelik baglatilan zeytin Dali
Harekatr uluslararasi hukukta mesru savunma hakkinin
kullanimina dair 6rnek olusturmaktadir.

Likewise, pursuant to the notification made by US to
UNSC on October 7, 2001, it was expressed that force
will be used in accordance with the right to self-defence
against Al-Qaeda, which was believed to be the plotter of
11 September attack.

Taking into account all the above mentioned international
law texts; the large territories occupied by terrorist
organisations named as PYD/YPG/SDF controlled by
PKK; the occurrence of the terror acts directed from the
said territories; use of those territories as training and
preparation areas etc. demonstrates that our country is
actingin self-defence underthe Article 51 of the UN Charter
in Afrin Operation.

Another point that needs to be touched upon is the
requirement of existence of necessity while acting in self-
defence and taking into consideration the principle of
proportionality. Indeed, as was mentioned in the Nicaragua
case of International Court of Justice, while acting in self-
defence, the requirement of necessity should be met and
the methods used should be proportionate to the armed
attack. It was indicated in the judgment that what is
necessary and what is proportionate would be determined
regarding the context of the specific case.

On the other hand, as our country is a NATO member, the
operationlaunchedinAfrinshouldalsobeevaluatedwithinthe
scope of thisorganisation and its founding Treaty. The Article
5 of the Treaty, referring to conditions laid down in Article
51 of the UN Charter, indicates that states have the right to
self-defence including the use of armed force. Additionally,
any attack against a member should be considered against
themall.

To exemplify implementation of this Article in practice;
subsequent to the attacks against the US on September
11, 2001, after the details of the attacks were briefed to
the Council of NATO, in the decision taken by the Council
on October 2, 2001, the facts underlying the conduct
were regarded as clear and credible and thus in line with
principles laid down in the Article 5 of the Treaty.

As understood from the international texts referred
to above, and due to the fact that the Turkish border of
Syria is controlled by terrorist organisations as well as
the increase in the number of attacks against Turkey,
Operation Olive Branch, aimed at clearing the region
from terror, is an example of an act in self-defence under
international law.
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