
Inherently, everybody who is subjected to any kind 
of measures depriving their liberties by way of detention 
or arrest should be entitled to inform their family 
members, relatives or one of their friends about their 
situation regardless of their nationality. Accordingly, 
Article 107 of the Criminal Procedure Code regulates the 
basics of such communication. The second paragraph of 
this article points out that the detained or arrested person 
should be allowed to communicate with the mentioned 
persons concerning the arrest or detention as long as this 
communication does not undermine the aim of the 
criminal investigation. This notice of detention is 
considered as right of communication except for 
reasonable restrictions regarding the safety of the 
investigation. 

While the communication of the foreign detainees 
with their national diplomatic missions is in the scope of 
the right of communication, it also remains in the interest 
of international law in terms of states concerned for 
various reasons.  

The most fundamental international legal 
framework regulating the above-mentioned notice is the 
Vienna Convention on Consular Relations dated 24 April 
1963. According to Article 36/1-b of the Convention, 
upon the permission of the foreign detainee, the 
competent authority has to inform the diplomatic mission 
of the country of which the said detainee is a citizen. Also, 
this article indicates that states have the responsibility of 
facilitating the communication between the detainee and 
his national diplomatic post.   

As stated above, when a foreigner is arrested, it is 
only possible that his national diplomatic mission is 
informed of the detention if he so requests. This 
regulation basically considers some concerns of the 
detainee about violation of his right of life, prohibition of 
torture, ill-treatment  through deportation or extradition 
complying with international law or by way of 
kidnapping or extra judicial punishment contrary to 
international rules. Therefore, a notice to the detainee's 
country without his explicit consent or declaration 
indicating his approval can lead to undesired 
consequences for him or his family members and 
relatives.    

Article 36, Paragraph 3 of the Convention evidently 
states that information given to the consular about 
detention should be done according to the domestic law. 
However, this law cannot completely restrict the 
opportunities the Convention introduced. In this regard, 
the domestic regulation and its application which allows 



a notification to the consular without consent to be sent or 
which restricts the notice without reasonable cause 
despite the availability of consent should be revised 
considering the relevant article of the Convention. 
Therefore, the fact that the relevant national regulation 
and its application should be based on respect for the 
detainee's consent complies more with the purpose of the 
Convention.   

As for domestic law, Article 107, paragraph 3 of the 
Criminal Procedure Code numbered 5271 regulates that 
state authorities can only share the information of the 
detained or arrested foreigner with his consular, as long 
as he has not objected to the notice in writing. As is 
observed, it can be said that relevant domestic law adopts 
a quite different procedure about the notice in 
comparison with the Convention. Indeed, we can 
conclude from a literal interpretation of the relevant 
Article of the Criminal Procedure Code that the 
authorities shall inform the national diplomatic mission 
about detention as soon as the detainee expressly notifies 
that he has no consent on the notice.

However, if the fact that the detainees have not yet 
given any written statement on their consent is 
considered as a "tacit consent", then this significantly 
narrows down his opportunity to give or not to give 
consent. If we apply an absolute literal interpretation into 
the expression of, "not objecting to the notice with a 
written statement" as laid down in Article 107, it is still 
possible that authorities can inform his nation's 
representative, contrary to the detainee's consent in some 
cases in practice. In fact, the arrested person or his family 
can face the above mentioned concerns. In this case, the 
responsibility of the State allowing the notice without 
express consent can be put into place if a damage has 
occurred. After all, the arrested person who has not given 
any consent so far can change his idea and ask the 
authorities to inform the consular about his situation. 
However, if the authorities have given the notice without 
a written consent, it would be meaningless for him to 
withdraw his consent in practice. Besides, a written 
statement by the detainee including the consent to give or 
not to give notification serves as proof in case of a 
disagreement. 

In addition, with regard to personal data protection, 
the notice itself and its scope should be determined under 
the Law on the Protection of Personal Data, numbered 
6698, entered into force on April 4, 2016. According to 
Article 6/1 of this Law, the information regarding 
conviction and security measures is considered as 
private information.  Second paragraph of the Article 
protects this private data and governs that it cannot be 
processed without express consent of the person 
concerned. Therefore, the provisions of this law which 
requires the express consent of detainees for sharing 
relevant information should be taken into consideration 
in the application of sharing their criminal data with their 
national diplomatic missions. 


