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Yakalama ve tutuklama gibi hirriyeti baglayict bir
ceza veya tedbir ile karst karstya kalan kisinin, uyruguna
bakilmaksizin ailesi ve yakinlarinin durumdan haberdar
edebilmesi, onun en dogal ve hakli beklentisidir. Nitekim,
5271 sayili Ceza Muhakemesi Kanununun 107 nci
maddesinde bu husus actk¢a diizenlenmistir. Anilan
maddenin ikinci fikrasinda, sorusturma sirasinda yapilacak
boyle bir bilgilendirmenin sorusturmanin amacini
tehlikeye dustirmeyecek sekilde uygulanacagi belirtilerek,
sOz konusu bilgilendirmenin esaslar1 belirtilmistir.
Tutuklulugun bu sekilde bildirilmesi, kabul edilebilir
sinirlamalar disinda kisinin haberlesme hakki kapsaminda
degerlendirilmektedir.

Tutuklanan kisi yabanct uyruklu oldugu takdirde,
kendi ilkesi diplomatik temsilciliginin bu konudan
haberdar edilip edilmeyecegi, bir taraftan tutuklunun
haberlesme hakkint ilgilendirmekte, diger yandan ise
konunun tarafi devletler yéninden milletlerarast hukukun
ilgi alanina girmektedir.

Konuya iliskin uluslararas:t nitelikli en temel
diizenlemeye, 24 Nisan 1963 tarihli Konsolosluk Tliskileri
Hakkinda Viyana Soézlesmesinde yer verilmistir.
Sozlesmenin 36/1-b maddesinde, tutuklanan yabanci
talep ettigi takdirde, yetkili makamlarin gecikmeksizin
yabanct iilke konsolosluk gérevlilerini durumdan haberdar
edilecegi 6ngorulmektedir. Maddede ayrica, yabanci
uyruklu tutuklunun kendi tlkesinin yetkili makamlariyla
haberlesmesinin kolaylastirilmast gerektigi
vurgulanmaktadir.

Goriilecegi tizere, yabanci uyruklu kisinin
hirriyetinin kisitlanmast halinde bu durumdan kisinin
uyrugu oldugu tlkenin diplomatik temsilciliklerinin
bilgilendirilmesi, kisinin ancak talep etmesi halinde
miimkiin bulunmaktadir. Kisinin rizast bulunmadan ilgili
ilkeye bilgi verilmesinin 6nlenmesine iliskin
diizenlemenin temelinde, s6z konusu devlet makamlarinin
sintr digt veya geri verme gibi uluslararast hukuka uygun ya
da yargisiz infaz veya kagirma gibi uluslararast hukuka
aykirt yollarla yasam hakki, iskence veya koti muamele
yasagl gibi haklarin ihlaline yol agilabilecegi endisesi
bulunmaktadir. Kisinin actk rizast bulunmadan veya bu
yonde herhangi bir beyant olmadan yapilacak bildirim kisi
ve yakinlart agisindan arzu edilmeyen sonuglara yol
acabilir.

Sézlesmenin 36 nct maddesinin tglnct fikrast
acikea, tutukluluga iligkin yabanci tlke diplomatik
temsilciliklerine yapilacak bilgilendirmenin, kisinin
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Inheently, everybodyvho is subjected to any kind
of measures depriving their liberties by way of detent
or arrest should be entitled to inform their family
members, relatives or one of their friends abowirth
situation regardless of their nationalityAccordingly,
Article 107 of the Criminal Procedure Code regutztiee
basics of such communication. The second paragoéph
this article points out that the detained or aresperson
should be allowed to communicate with the mentioned
persons concerning the arrest or detention as mthis
communication does not undermine the aim of the
criminal investigation. This notice of detention is
considered as right of communication except for
reasonable restrictions regarding the safety of the
investigation.

While the communication of the foreign detainees
with their national diplomatic missions is in theope of
the right of communication, it also remains in iterest
of international law in terms of states concerned f
various reasons.

The most fundamental international legal
framework regulating the above-mentioned notid@és
Vienna Convention on Consular Relations dated 24 Ap
1963. According to Article 36/1-b of the Convention
upon the permission of the foreign detainee, the
competent authority has to inform the diplomatission
of the country of which the said detainee is aeiti Also,
this article indicates that states have the respulity of
facilitating the communication between the detamea
his national diplomatic post.

As stated above, when a foreigner is arrested, it i
only possible that his national diplomatic missimn
informed of the detention if he so requests. This
regulation basically considers some concerns of the
detainee about violation of his right of life, pibtion of
torture, ill-treatment through deportation or eatfition
complying with international law or by way of
kidnapping or extra judicial punishment contrary to
international rules. Therefore, a notice to thealeee's
country without his explicit consent or declaration
indicating his approval can lead to undesired
consequences for him or his family members and
relatives.

Article 36, Paragraph 3 of the Convention evidently
states that information given to the consular about
detention should be done according to the domésstic
However, this law cannot completely restrict the
opportunities the Convention introduced. In thigasd,
the domestic regulation and its application whidlowas
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yakalandig1 veya tutuklandigi devletin i¢ hukukuna gére
vapilacagi, ancak i¢ mevzuatin sézlesme ile taninan
imkanlarin tam olarak kullanilmasini kisitlayamayacagi
belirtilmistir. Kisinin rizasin ortadan kaldiran veya rizaya
ragmen bildirim yapilmasini makul bir neden olmadan
sinirlandiran uygulamalarin, Sozlesmenin ilgili hitkmi
nazara alinarak gbzden gecirilmesi gerekmektedir. Bu
nedenle, konuyla ilgili i¢ mevzuat ve ikili anlagsmalarin,
kisinin rizasina saygiyl esas almasi ve uygulamanin da bu
cercevede yuritilmesi Sézlesmenin amacina daha uygun
olacaktir.

Konuyla ilgili 5271 sayili Kanunun 107 nci maddesinin
tctinct fikrasinda, stipheli veya sanik yabanci oldugunda
tutuklanma durumunun, yazili olarak karst ¢ikmamasi
halinde, vatandasi oldugu devletin konsolosluguna
bildirilecegi diizenleme altina alinmustir.

Gorildugh tzere, yabanct uyruklularin tutuklanmast
durumunda nasil bir yol izlenecegine iliskin i¢ mevzuatin ilk
bakista Uluslararast s6zlesmeden farkls bir usul 6ngérdiigii
soylenebilir. Gercekten, anilan hikmin lafzina gore,
tutuklanan yabanct agikca bildirim yapilmamast yoniinde
beyanda bulunmadikga, diplomatik temsilcilige bildirim
yapilacag anlasiimaktadir.

Ancak, bildirime iliskin herhangi bir beyanda
bulunmamis olmayr “farazi riza” olarak kabul etmek, kisiye
Sézlesme ile taninan "r1za gosterme-gostermeme" imkanint
stnitlayict niteliktedir. "Yazili olarak acik¢a karst ctkmamak"
ifadesi mutlak sekilde lafzl olarak yorumlandig: takdirde,
pratikte ilgilinin rizast hilafina bildirim yapilmast yolu
acilabilecektir. Bu takdirde, yukarida belirtilen endiseler
gindeme gelebilir. Yani kisi, ilkesinin bu durumundan
haberdar olmasini istemedigi takdirde bildirim yapilarak
kendisi veya yakinlart zarar gorebilir. Bu takdirde bildirime
izin veren tlke a¢isindan sorumluluk dogurabilir. Zaten kisi
riza gostermedigi icin diplomatik temsilciligine bildirim
yapimadigi halde, her zaman bu fikrini degistirmesi
mumkindir. Ancak, acik¢a rizast bulunmadan
bilgilendirme yapilmissa bundan vazge¢cmenin pratikte bir
anlamit bulunmayacaktir. Ote yandan, kisinin bahse konu
rizast yazilt olarak alindigi takdirde, kimi tlkeler yoniinden
mevcut tereddiitler ortadan kalkacaktir. Ayrica, yazili beyan
tartismalt durumlara yol agmamak icin ispat kolayhgr da
saglamaktadir.

Son olarak, bildirimin yapilmasi ve kapsami1 agisindan
07/04/2016 tarihinde Resmi Gazetede yayimlanarak
yurtrlige giren 6698 sayill Kisisel Verilerin Korunmasi
Kanunu agisindan konuyu degerlendirmek gerekir. Anilan
Kanunun 6/1 maddesinde, ceza mahkumiyeti ve giivenlik
tedbirleri ile ilgili verilerin 6zel nitelikli veri oldugu
belirtilmistir. Maddenin ikinci fikrasina gére bu veriler
ilgilinin actk r1zast olmaksizin islenemeyecektir. Dolayisiyla,
yabanct uyruklu tutuklunun sucuna iliskin bilgilerin
diplomatik temsilciligi ile paylasilmasinda acik riza arayan
6698 sayii Kanun hiikiimlerinin de dikkate alinmasi
gerekmektedir.

ULUSLARARASI HUKUK

a ndification to the cosularwithout consent to be sent or
which restricts the notice without reasonable cause
despite the availability of consent should be redis
considering the relevant article of the Convention.
Therefore, the fact that the relevant national fegjon
and its application should be based on respectttier
detainee's consent cplies more with the purpose of the
Convention.

As for domestic law, Article 107, paragraph 3 @& th
Criminal Procedure Code numbered 5271 regulates tha
state authorities can only share the informationtioed
detained or arrested foreigner with his consulas Jang
as he has not objected to the notice in writing.i#\s
observed, it can be said that relevant domesticadopts
a quite different procedure about the notice in
comparison with the Convention. Indeed, we can
conclude from a literal interpretation of the retau
Article of the Criminal Procedure Code that the
authorities shall inform the national diplomatic sgion
about detention as soon as the detainee expressfies
that he has no consent on the notice.

However, if the fact that the detainees have not ye
given any written statement on their consent is
considered as d&tacit consent”, then this significantly
narrows down his opportunity to give or not to give
consent. If we apply an absolute literal interpteia into
the expression of, "not objecting to the noticehwvat
written statement" as laid down in Article 107isitstill
possible that authorities can inform his nation's
representative, contrary to the detainee's conisesame
cases in practice. In fact, the arrested personisfamily
can face the above mentioned concerns. In this, thse
responsibility of the State allowing the noticehwiit
express consent can be put into place if a damage h
occurred. After all, the arrested person who hatgiven
any consent so far can change his idea and ask the
authorities to inform the consular about his sifoat
However, if the authorities have given the notidgdeut
a written consent, it would be meaningless for km
withdraw his consent in practice. Besides, a wmitte
statement by the detainee including the consegiveor
not to give notification serves as proof in caseaof
disagreement.

In addition, with regard to personal data protectjo
the notice itself and its scope should be deterdnimeler
the Law on the Protection of Personal Data, numbere
6698, entered into force on April 4, 2016. Accogdin
Article 6/1 of this Law, the information regarding
conviction and security measures is considered as
private information. Second paragraph of the Aeic
protects this private data and governs that it cainine
processed without express consent of the person
concerned. Therefore, the provisions of this lawctvh
requires the express consent of detainees for ispari
relevant information should be taken into considiera
in the application of sharing their criminal datativtheir
national diplomatic missions.
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