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MEDIATION IN CHILD ABDUCTION CASES

I. Genel Olarak Arabuluculuk

Arabuluculuk, aralarinda davaya konu olmusg ve olabilecek
bir uyusmazlik olan kigilerin bu ihtilaflarini arabulucu
esliginde karsilikli olarak miizakere ederek c¢oziime
kavusturmaya calistiklari bir srectir.

Arabuluculuk 6325 Sayill Hukuk Uyugmazliklarinda
Arabuluculuk Kanunu'nda da; “Sistematik teknikler
uygulayarak, gorismek ve mizakerelerde bulunmak
amaclyla taraflari bir araya getiren, onlarin birbirlerini
anlamalarini ve bu suretle ¢ozimlerini  kendilerinin
tretmesini saglamak icin aralarinda iletisim sdrecinin
kurulmasini  gerceklestiren, taraflarin -~ ¢0zim
Uretemediklerinin ortaya ¢ikmasi halinde ¢ozim dnerisi
de getirebilen, uzmanlik egitimi almis olan tarafsiz ve
bagimsiz bir {i¢iincii kisinin katilimiyla ve ihtiyari olarak
yirdtilen uyusmazhk ¢ézim - yontemi” olarak tarif
edilmistir.

Arabuluculuk, aileler arasinda  meydana  gelen
uyusmazliklari c6zmek noktasinda, taraflarin kisisel egilim
ve degerlerini de 6n planda tutarak, miizakereyle ve barisci|
bir dille uygulandigindan, bircok gelismig Glkenin hukuk
sistemlerine de yerlestirilmis durumdadir.

Ulkemizin de taraf oldugu 1980, 1996 ve 2007 tarihli
Lahey Sozlesmelerinde taraf devletlere, sdzkonusu
uyusmazliklara dostane ¢6ztim bulmalar konusunda
destek saglayan dizenlemeleri yapmak yikimlGligi
getirilmektedir. Bu dogrultuda halihazirda; arabuluculuk,
basta ABD ve ingiltere olmak Gzere Almanya, Fransa, italya,
Avusturya, Hollanda, Danimarka, Polonya, Macaristan,
Portekiz, Romanya, Cek Cumbhuriyeti, Slovakya, Litvanya
gibi Avrupa Birligi (ilkeleri ve Avustralya, Singapur, Hong
Kong, Giiney Kore gibi uzak dogu Ulkelerinde siklikla
uygulanmaktadir.

IIl. Hukukumuzda Cocuk Kacirma Davalari Acisindan
Arabuluculuk

Arabuluculuk hukukumuza 2012 yilinda kabul edilen
6325 sayili Arabuluculuk Kanunu ile girmekle birlikte,
bu miuesseseyi cocuk kagirma davalarinda halihazirda
uygulanabilir - kilan  bir kanun hikmi maalesef
bulunmamaktadir.

Uygulamadasoz konusu bosluk kismen de olsa Cumhuriyet
Bagsavciliklar  tarafindan  doldurulmaktadir. Bu da

1. Mediation: an Overview

Mediation, is an interactive process assisted by mediator
in which the disputants, who have or may have a
disagreement leading to a lawsuit, reach a mutually
amicable resolution of disputes.

Law On Mediation in Civil Disputes no. 6325, describes
mediation as;

"an arbitrary process in which an independent and
impartial third person with specialized knowledge in the
area being litigated brings together and assists, through
the use of specialized communication and negotiation
techniques, disputing parties in resolving their conflict
through mutual understanding, or by offering a solution in
instances where persons reach an impasse.”

As negotiation and amicable resolution lies at the core of
mediation, which prioritizes the personal dispositions
and values of disputing persons when resolving family
disputes, it is firmly ensconced in the legal systems of
developed countries.

1980, 1996 and 2007 Hague Convention’s, to which Turkey
is party to, imposes an obligation to contracting States to
take all appropriate measures to secure the promotion
of amicable resolution of the said disputes. Accordingly,
mediation at present is enforced in European uUnion
countries such as Germany, France, Italy, Austria, Holland,
Denmark, Poland, Hungary, Portugal, Romania, the Czech
Republic, Slovakia, Lithuania, and far east countries such
as Australia, Singapore, Hong Kong, South Korea and in
particular, USA and England.

1l. Mediation with regard to Child Abduction Cases in
Turkish Law

Mediation came into force after the Law on Mediation in
Civil DisputesNo. 6325 was passedin 2012, but regrettably,
there is no provision that makes it currently applicable to
child abduction cases.

The lack, in the said implementation, is fulfilled by the
Office of the Chief Public Prosecutor. This is largely realized
through the statement taken by the Public Prosecutor,
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cogunlukla Ulkemizden mutat mesken Ulkesine iadesi
istenilen cocuklar hakkinda, Cumhuriyet Savcisitarafindan
ifade alirken, cocugu ilkemize getiren tarafa, gonilli
olarak cocugu talepte bulunan Ulkeye iade etmek isteyip
istemedigi sorulmak suretiyle gerceklestiriimektedir.

6325 sayili Kanun’'un “Amag ve Kapsam” baslkli 1 inci
maddesinin ikincifikrasinda “Bu Kanun, yabancilik unsuru
tastyanlar da dahil olmak lizere, ancak tarafiarin lzerinde
serbestce tasarruf edebilecekleri is veya islemlerden
dogan Ozel hukuk uyusmazliklarinin ¢éziimlenmesinde
uygulanir. Su kadar ki, aile ici siddet iddiasini iceren
uyusmazliklar arabuluculuga elverisli degildir.” hikmine
yer verilmistir.

6100 saylll Hukuk
Muhakemeleri Kanunu'na
da 07/06/2012 tarihinde

degisiklik yapilarak
arabuluculukla ilgili
hikim eklenmigtir.
Buna gore; uyusmazlik
konularinin  tespitinden
sonra  hakim, taraflari

sulha veya arabuluculuga
tesvik eder; bu konuda
sonuc alinacagl kanaatine
varirsa, bir defaya mahsus
olmak Uzere yeni bir durusma ginu tayin eder.

Yine Tlrk Medeni Kanunu, bircok Avrupa tlkesinin aksine,
bosanma halinde miusterek velayeti kabul etmemekte
ve velayetin taraflardan sadece birisine verilmesini
dlzenlemektedir. Hukukumuz agisindan velayet ve
kisisel iliski kurma hakki kamu diizenine iliskin olup,
hakim tarafindan kendiliginden g6z 6niine alinmaktadir.
Dolayisiyla, i¢ hukukumuzda velayet ve sahsi iligkiye
iliskin davalarda arabuluculuga basvurulmasi mimkin
gbrinmemektedir.

I11. 1980 tarihli S6zlesme Bakimindan Arabulucugun
Uygulanmasi

Ekonomik, kiltirel ve teknolojik gelismeler nedeniyle,
1970’liyillarin sonlarina dogru, uluslararasi cocuk kagirma
olaylarinda buylk artis olmustur. Kiresellesmenin ve
uluslararasi yasam tarzinin hizli artiglyla sinir otesi aile
uyusmazliklarinin sayisi da artmistir. intilaflarin hizl ve
bariscil bir yontemle c¢oziilmesi gerekliligi, meselenin
cocugun yararina ve onun temel haklarina uygun olarak
etkili bir gsekilde coziimlenebilmesi icin uluslararasi
dizeyde musterek mekanizmalarin  olusturulmasi
ihtiyacini glindeme getirmistir.

in reference to the return of children to their country of
habitual residence, whether concerned persons who
brought the child to our country are willing to return child
to the requesting country.

Inthe “Purpose and Scope” section of the second paragraph
of Article 1of Law no. 6325 it is stated that, ” This Law shall
only apply to the resolution of civil disputes; arising from
matters and proceedings; including those containing
elements of alienage, by voluntary action of the parties.
The disputes bearing allegations of domestic violence shall
inso far be inconvenient.”

The Code of Civil Procedure
No. 6100 was amended
on 07/06/2012 by adding
a provision on mediation.
Accordingly, once matters
of dispute are confirmed,
the judge encourages
each party to conciliation
or  mediation; should
the judge conclude that
a conclusion may be
reached, another day will
be set for the trial for one
time only.”

The Turkish Civil Code, contrary to many European
Countries, does not recognize joint custody and stipulates
that custody is entrusted to one of the spouses in the
case of divorce. In regard to Turkish Law, as rights of
custody and access to the child pertains to public order, it
is spontaneously taken into consideration by the judge.
Hence, seeking mediation in matters relating to custody
and right to establish personal relation is not fruitful as
regard Turkish Domestic Law.

lll. The Use of Mediation in the Context of the 1980
Convention

At the end of the 1970's, due to economic, cultural and
technological advancements there was a substantial rise
in the child abduction cases. With globalization and the
increase in international life styles, there has also been a
surge in cross-border family disputes. The need for speedy
and amicable resolution of disputes has brought forth the
need to generate mutual mechanisms at an international
level in order to appropriately and favorably address the
issue with regard to the welfare and the fundamental
rights of the child.
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Buihtiyacigidermeyeydnelikolarak hazirlanan 1980tarihli
Lahey S6zlesmesinin 7.maddesi 2. fikrasi (c) bendi uyarinca,
Merkezi Makamlar taraflara, uyusmazliga dostane ¢6ziim
bulmalar konusunda destek saglar. Sézlesme, cocugun
mutat ikametgdhina iadesini ya da taraflarla sahsi
iligkisinin diizenlenmesine iligkin hikimler getirmekte
olup, velayete iliskin her hangi bir hiikiim icermemektedir.
Bu nedenle de kural olarak; iade talebi velayete iligkin bir
husus olmadigindan arabuluculuk uygulamasina konu
olabilecektir. Bunun icin alaninda uzman, yabanci dile
hakim ve gerekli tecriibeye sahip arabuluculara ihtiyag
vardir.

Sahsi iliski tesisi kamu dizenine iliskin oldugundan
bu konunun arabuluculuk uygulamasina acik hale
getirilmesi icin yasal diizenleme yapiimasi gerekmektedir.
Arabuluculuk  Kanununun 3. maddesine  gore
arabuluculukta ihtiyarilik unsuru benimsenmig olup ¢ocuk
iadesi taleplerinde arabuluculuga bagvuru zorunlulugu
yoktur.

IV. Ulke Uygulamalari

Genel olarak bakildiginda cocuk kagirma davalarinda
ulkelere gore degisen ¢ dnemli uygulama sekli goze
carpmaktadir. Bunlar; yogunlastirimis vyargl yetkisi,
arabulucuk ve arabuluculuk giderleri ile adli yardim
konularindadir.

Ozellikle vurgulanmas! gereken hususlardan birisi;
Sozlesmeye taraf Ulkelerde bu Sozlesmenin uygulandigl
davalara yogunlastirilmis vyargl yetkisini haiz 0ozel
mahkemelertarafindan bakilmasininsaglanmigolmasidir.
Bu mahkemeler uzmanlik mahkemeleri olarak gorev
ifa etmektedir. Buna ornek verilecek olursa; Almanya’da
yaklasik 600 adet aile mahkemesi bulunmaktadir. Ancak
bunlardan sadece 22 tanesi Gzel olarak ¢ocuk kagirma
davalarinda yetkilendirilmistir. Yaklagik 3,5 milyon
nlfuslu Berlin’de bu davalara bakan tek bir mahkeme olup
yalnizca 2 hakim tarafindan bu davalar ylritlilmektedir.
Cek Cumhuriyetinde Brno Belediye Mahkemesi bu
hususta tek vetkili mahkemedir. Yine Hollanda'da
cocuk kacirma davalari, Lahey'de bulunan ve 15 kadar
hakimden mutegekkil dzel yetkili bir bolge mahkemesinde
gorllmektedir.

Butarzyogunlastiriimigyargiyetkisinesahipmahkemelerin
Ulkemizde uygulanmasinin, uzmanlasmay ve kararlar
arasindaki yeknesakligi gliclendirecegi ve sozlesmenin
uygulanmasi noktasinda verilebilecek egitimleri de daha
verimli hale getirecegi muhakkaktir.

Uzerinde durulmasi gereken diger bir husus; liye devletlerin
arabuluculuk kurumuna verdikleri dnem ve bu dogrultuda
mevzuatlarinda dizenleme yapmalari ve fiilen bunu
uygulamalaridir.

In accordance with the provisions of subparagraph (c) of
the second paragraph of Article 7 of the Hague Convention
that intends to fulfill this need, Central Authorities provide
support to parties to reach an amicable resolution of
disputes. The Convention provides provisions to secure the
voluntary return of the child or to bring about an amicable
resolution of the issues, but does not include a provision
with respect to custody. In principle, since the request for
return of child is not a matter of custody, it can be referred
to the practice of mediation. Accordingly, mediators with
specialized knowledge in their area, with a good command
of foreign language and necessary experience are needed.

As establishing personal relation pertains to public order,
legal regulations should be made to ensure that this
matter is accessible to mediation. According to Article 3 of
the Law on Mediation, mediation is a voluntary process,
thereby seeking mediation in orders for return of child is
not mandatory.

IV. Regional Procedures

Generally speaking, three distinctive modes of application
loom large in child abduction cases, depending on the
State in question. These are; concentrated jurisdiction,
mediation and mediator expenses and legal aid.

The following should be emphasized; in Contracting States
it is ensured that special courts vested with concentrated
jurisdiction examine cases in which the convention is
applied. These courts fulfill their practices as specialized
courts. To give an example, among the approximately 600
German family courts,only 22 have jurisdiction to hearchild
abduction cases. Berlin, with its estimated population of
3,5million, has one courtand 2 judges who carry out these
cases. The Municipal Court in Brno in the Czech Republic is
the sole competent authority in such cases. Child abduction
cases in Holland are tried at a special District Court in the
Hague comprised of approximately 15 judges.

The implementation of courts with concentrated
jurisdiction will undoubtedly foster specialization and
dispense contradictions and harness prospective training
in the implementation of the convention in Turkey.

Another issue that demands attention is the significance
ascribed to mediation by Contracting States and the
legislative regulations and implementation that must be
made accordingly.
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Gerek Almanya, gerekse Hollanda uygulamalarinda
Turkiye’den gidentaleplerhakkindadncelikle arabuluculuk
ve adli yardim miessesine iliskin bilgilendirme
yapiimaktadir.Bizdeoldugu gibibu tilkelerdedearabulucuk
ihtiyari bir uygulamadir.
Hollanda merkezi makami
blinyesinde arabuluculuk
ofisi olusturulmustur.
Almanya’da ise kamuya
yararli derneklerle vyakin

isbirligi yapiimakta
ve arabuluculugun
fayda ve getirileri

konularinda bilgilendirme
yaplimaktadir.  Her ki
lilkede de arabulucuk
hizmeti  Gcretli  olup,
Hollanda’da bu hizmet
icin adli yardim talebinde
bulunulabilirken, AlImanya’da arabulucuk faaliyetiicin adli
yardim kabul edilmemektedir.

Alman ulusal hukukuna gore, katilimcilarin  ve
arabulucularin seyahat ve barinma giderleri dahil olmak
lizere arabuluculuk islemleri masrafiari tarafiarca
karsilanmaktadir. Adli yardim bu tlirden arabuluculugun
masrafiarini kargilamayip ancak mahkeme giderlerini
karsilamaktadir.

Hollanda’'da cocuk iade davalarinda zorunlu avukatlk
sistemi olup adli yardim basgvurusu basvurucunun avukati
tarafindan Adliyardim biirosuna yapilabilmektedir.

Cek Cumhuriyeti'nde arabuluculuk hizmeti tek merkezden
alaninda uzman avukat ve psikologlardan olusan ve 5
ayri dilde hizmet veren arabulucular tarafindan yerine
getirilmektedir. Bu ekip yine skype ve benzeri internet
ulasimlaryla da hizmet vermekte olup s6z konusu
hizmetin (icretsiz oldugu bilinmektedir.

VI. Sonug

yarginin ig ytkind azaltmak agisindan, hukukumuza yeni
giren ve uygulamasi cok yaygin olmayan arabuluculugun
cocuk kagirma davalarinda etkin bir sekilde uygulanmasi
blylik 6nem arz etmektedir. Diger yandan cocuklarin ve
ailelerin dava siirecinde yipranmalarinin engellenmesi
acisindan, 1980 tarihli Lahey Sozlesmesi'nden dogan
taleplerde oncelikle dostane bir ¢oziime ulagiimaya
calisiimasi ve davanin bagindan sonuna kadar bu hususun
g6z ontinde bulundurulmasi, arabuluculuk uygulamasina
onem verildigini ve uygulamasinin  gelistiriimeye
calisildigini gostermektedir.

Bu dogrultuda mevzuatimizda yapilmasi gereken
degisiklere iligkin ~ calismalara hiz  verilmesi ve
arabuluculugun etkin hale getirilmeye calisildigI diger
alanlarla uyumlulugun saglanmasi yerinde olacaktir.

For implementations of both Germany and Holland, an
initial exchange of information regarding mediation
and judicial assistance is made for requests from Turkey.
As is the case in Turkey,
mediation is voluntary
process in these States. A
mediation institute was
establishedwithinthebody
of the Central Authority in
Holland. As for Germany,
friendly  cooperation s
established with public
benefit organizations
and information on the
utility and advantages of
mediation is exchanged. In
both countries, mediation
is a service that is charged.
In Holland legal aid may be requested for mediation
services, whereas in Germany it is rejected.

According to the German Law, the cost of the mediation
process, including the travel and housing expenses of
participants and mediators, are covered by the parties
involved. Legal aid only covers the incurred court expenses
and not the cost of mediation.

In Holland, in cases regarding the return of child, there is
a legal representation system and an application for legal
aid can be made through the attorney of the applicant to
the Bureau of legal aid.

In the Czech Republic, mediation services are carried
out by a central authority by specialist attorneys and
psychologists and mediators who offer their services in 5
different languages. This team offers their services free of
charge through skype and other web-based applications.

VI. Conclusion

Efficient application of mediation, which has entered
Turkish Law as a brand new concept with relatively limited
application, is of utmost importance in child abduction
cases so as to lighten judiciary’s workload. On the other
hand, with regard to preventing the wearing down of
children and their families during the cases, with requests
relating to 1980 Hague Convention priority is given to
an amicable resolution of disputes and taking it into
considerationthroughoutthe case,and thatthe application
of mediation is highly valued and that it is being perfected.

In this respect, it is apt to expedite the required legislative
amendments and to ensure compatibility with other areas
where mediation is to be made effective.
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