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Gogun artmasi, yabanci ilkelerde ¢alisma
imkanlarinin yayginlagsmasi ve ulagim imkanlarinin
gelismesi gibi sebeplerle, sinir asiri evlilikler
yayginlasmaktadir. Bu evlilik birlikteliklerinden olan
cocuklarin kisilik haklart ile mal varliginin korunmast; cocuk
tizerinde yetki bahgeden velayet, vesayet, kayyimlik haklar,
bunlar1 karara baglayacak adli ve idari mercilerin
belitlenmesi, kararlarin taninmast ve tenfizine iligskin
kanunlar ihtilaflarinin ¢6ziimi;  giderek uluslararasi
dizenlemeletle ¢6ztime muhtag hale gelmis meselelerdir.

Ulkemiz, konuya iliskin diizenlemeler iceren 19
Ekim1996 tarihli “Velayet Sorumlulugu ve Cocuklarin
Korunmasit Hakkinda Tedbirler yéninden Yetki,
Uygulanacak Hukuk, Tanima, Tenfiz ve Isbirligine Dair
Lahey S6zlesme”ne 25.4.2016 tarih ve 6708 sayili Kanun ile
taraf olmustur. Sézlesmeye Avrupa Birligi vize serbestisi
streci kapsaminda taraf olundugu, onay kanununun
gerekeesinde ifade edilmistir.

Sozlesme, Ulkemizin taraf oldugu 5 Ekim 1961 tarihli
“Kuctklerin Korunmasinda Makamlarin Yetkisine
Uygulanacak Kanuna Dair S6zlesme”’nin degisen ve gelisen
ihtiyaclar karsisinda giincellenmesi amacint tasimaktadir.
Sozlesme, ilgili konular hakkinda hiikiimler barindiran ve
Ulkemizin taraf oldugu 25 Ocak 1996 tarihli “Cocuk
Haklarinin Kullanilmasina Tliskin Avrupa Sézlesmesi”, 15
Mayts 2003 tarihli “Cocuklarla Kisisel Tliski Kurulmasina
Dair Avrupa Sozlesmesi” ve 25 Ekim 1980 tarihli
“Uluslararast Cocuk Kacirmanin Hukuki Yénlerine Iliskin
Lahey S6zlesmesi” ile uyumlu diizenlemeler icermektedir.

1996 tarihli s6zlesme esas olarak 1961 tarihli
sozlesmeden kaynaklanan yetki sorununu ¢6zmeyi
amaclamistir. Bu ¢ercevede Sozlesme, cocugunun sahst ve
malvarliginin korunmast ile velayet yetkisinin
belirlenmesinde hangi iilke makamlarinin yetkili olacagt ve
hangi devlet kanunlarinin uygulanacagini dizenleyerek,
kiictigiin korunmast i¢in taraf devletlerden birinde alinan
tedbirin diger devletlerde de taninmast ve tenfizine iliskin
hitkimler getirmistir.

Sozlesme'nin getirdigi belli bagh dizenlemeler
susekilde 6zetlenebilir:

a) Sozlesme'nin 5. maddesine gére, ¢ocugun
korunmasina yénelik tedbir alma yetkisi cocugun vatandast
oldugu ilke yerine mutat mesken tlkesi makamlarina
verilmistir. Bu sebeple adli ve idari konularda verilecek
kararlar bakimindan salt vatandashk iliskisinin yeterli
olmadigt anlagilmaktadir. Bu diizenleme, hak ve fiil ehliyeti,
vesayet, soybagi, evlat edinme konularinda ilgilinin milli
hukukuna 6ncelik veren 5718 sayili Milletlerarast Ozel
Hukuk ve Usul Hukuku Hakkinda Kanun hikimleri ile
celismektedir. Ancak Sozlesmenin yetki kurallarina iligkin
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THE HAGUE CONVENTION ON APPLICABLE LAW IN RESPECT OF PARENTAL
RESPONSIBILITY AND MEASURES FOR THE PROTECTION OF CHILDREN

Cross-border marriages are becoming widespread
due to such reasons as the increase of migration,
prevalence of the opportunities of being able to find
employments in foreign countries and development of
access facilities. The issues with vegard to protection of
the personal rights and assets of the children from such
marriages, custody, guardianship and curatorship rights
that are vesting authority over the child, determination of
Jjudicial and administrative authorities that would render
decision about these issues, settlement of the disputes
over statutes related to the recognition and enforcement
of decisions have gradually become in need to be
resolvedwith international regulations.

Pursuant to the Law dated 25.4.2016 and numbered
6708, Turkey has become a party to the “Hague
Convention on Jurisdiction, Applicable Law,
Recognition, Enforcement and Cooperation in respect of
Parental Responsibility and Measures for the Protection
of Children” dated 19 October 1996 which includes
arrangements regarding the issue. It is expressed on the
approval code that Turkey has become a Contracting
State within the scope of European Union visa exemption
process.

The Convention carries the purpose of updating the
“Convention concerning the Powers of Authorities and
the Law Applicable in respect of the Protection of
Infants” dated 5 October 1961, to which Turkey stands
as a party, before the changing and developing needs.
The Convention includes arrangements compatible with
the “European Convention on the Exercise of Children's
Rights” dated 25 January 1996, “Convention on Contact
concerning Children” dated 15 May 2003 and the
“Convention of 25 October 1980 on the Civil Aspects of
International Child Abduction” which reserve provisions
on the concerning issues and to which stands as aparty.

The Convention dated 1996, essentially aims to
settle the problem of authority that is deriving from the
Convention dated 1961. Within this framework, the
Convention arranges the competent state authorities and
the state laws to be enforced, with regard to
determination of the protection of the personal rights and
assets of the children and the custody authority and
therefore, it introduces provisions related to the
recognition and enforcement of a measure, taken by any
Contracting State for the protection of the minor, also in
other states.

Main arrangements introduced by the Convention
can be summed as follows:

a) According to the article 5 of the Convention, the
Jurisdiction to take measures directed to the protection of
the child's person or property is vested to authorities of
the Contracting State of the habitual residence of the
child, instead of the country of nationality. For this
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hitkiimlerine ¢ekince konulmast miimkiin degildir.

b) Sézlesme'nin 6. maddesine gore, milteci veya
tlkelerini terk etmek zorunda kalmis ya da mutat
meskenleri belirlenemeyen cocuklar ile ilgili verilecek
kararlarda, bulunduklart iilke makamlari yetkili olacaktir.

c) Sozlesme'nin uygulanmasinda gdrev alan
makamlar, cocugun menfaatinin aksini gerektirmesi
haricinde kural olarak kendi hukuklarini uygulayacaklardur.
Velayet yetkisinin kazanilmasi, degistirilmesi gibi
durumlarda da mutat mesken tilkesi hukuku uygulanacaktir.

d) S6zlesme'ye gore taraf devletlerden biri tarafindan
alinan tedbirler diger taraf devletlerde kanun geregi
taninacak olup, s6z konusu tanima talebi, yetki kurallarinin
ihlali, hukuki dinlenilme hakkina riayet edilmemesi,
tanimanin talep edilen ilkenin kamu dizenine agik¢a
aykirilik teskil etmesi gibi sebeplerle reddedilebilecektir.

Avrupa Birligi tyesi devletler Sézlesmeye iliskin
yaptiklart beyanda, kendileri gibi Birlige tiye olan devlet
makamlarinca verilen adli ve idari kararlarin Topluluk ic
hukukunun getirdigi dizenlemelere gbre tanmnip tenfiz
edilecegini bildirmislerdir. Bu sebeple Sézlesmenin tanima
ve tenfize iliskin hikimlerinin Avrupa Bitligi'ne tye
devletler arasinda uygulanmayacagi anlagilmaktadir.

Ulkemiz tarafindan Sézlesme'nin 34. maddesine
iliskin yapilan beyan ile taraf devletler arasindaki iletisimin
merkezi makamlar araciligtyla yapilmasi kabul edilmis, 54.
maddeye getirilen ¢ekince ile Fransizca dilinin kullanimina
itiraz edilmistir. 55. maddeye getirilen ¢ekince ile de baska
bir tilkede koruma altina alinan ¢ocuklarin iilkemizdeki mal
varliklar: bakimindan tlkemizin yetkisi ile s6z konusu mal
varligina iliskin daha 6nce tilkemizde verilmis bir koruma
tedbiriyle uyusmayan tedbirleri uygulamama hakkimiz sakli
tutulmustur.

29. maddeye gore taraf devletlerin S6zlesme'nin
getirdigi yikimlulikleri yerine getirmesi i¢in bir merkezi
makam tayin ederek bildirmesi gerekmektedir. Sozlesme,
konu itibariyle Aile ve Sosyal Politikalar Bakanligi'nin yetki
alanina girmekle birlikte TBMM'ye sevk edilen tasarida
merkezi makama iligkin her hangi bir aciklamaya yer
verilmemistir.
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reason, it is understood that mere relation of nationality
is insufficient in terms of decisions rendered on judicial
and administrative issues. This arrangement contradicts
with the provisions of International Private and
Procedural Law numbered 5718. which gives priority to
the national legislation of the related person with regard
to the issues related to lawn capacitas and juridical
capacity, guardianship, paternity and
adoption.However, it is not possible to put reservations
regarding the provisions of the Convention related to the
rules on authority.

b) According to the article 6 of the Convention, the
decisions with related to the refugee children or children
children who are obliged to be displaced, or children to
whom their habitual residence could not be determined,
are in the competence of the authorities of Contracting
States where these children are present.

c) Authorities that are taking charge in the
enforcement of the Convention, as a rule, shall apply
their law with the exception that if the interest of the child
necessitates the opposite. In cases of getting or changing
of the power of custody, law of the state of the habitual
residence shall be enforced.

d) According to the Convention, the measures taken
by the authorities of a Contracting State shall be
recognized by operation of law in other Contracting
States. The recognition may however be refused if the
measure was taken in violation of procedure, if it is failed
to abide by the right to be heard and if such recognition is
manifestly contrary to public policy of the requested
State.

Member States of the European Union announced
in their declaration in relation to the Convention that
Judicial and administrative decisions ordered by any of
the Member State of the Union shall be recognized and
enforced according to the regulations brought by the
domestic law of the Community. For this reason, it is
understood that the provisions of the Convention in
relation to the recognition and enforcement shall not be
applied among the Member States of the European
Union.

Along with the declaration made by in relation to
the article 34 of the Convention, it has been accepted that
the communications between the contracting states be
made through central authorities, and an objection has
been raised to the usage of French language with
reservation brought to the article 54. With the reservation
brought to the article 55, our right to not apply the
measures that are contradicting with a protection
measure ordered previously in interms of the assets in of
the children who are taken under protection in another
country, is reserved.

According to the article 29, a Contracting State
shall designate and notify a Central Authority in order to
carry out the liabilities which are imposed by the
Convention on such authorities. The Convention enters
within the jurisdiction of the Ministry of Family and
Social Policies as per its subject but no explanation has
been given place in the draft filed to Turkish Grand
National Assembly, regarding the central authority.
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