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Turkiye'nin 25 Ekim 1980 tarihinde imzalayip 1
Agustos 2000 tarihinde ytrurlige koydugu "Cocuk
Kagirmanin Hukuki Vechelerine Dair 1980 Tarihli Lahey
S6zlesmesi"nin temel amact, hukuka aykirt sekilde, mutad
meskeninden bagka bir tlkeye gotirilen veya alikonulan
cocugun mutad meskenine dontsiini saglamaktir. Ancak
bahsi gecen Sozlesme, bazi durumlarin mevcudiyeti
halinde, iade davasina bakan hakime, cocugun iadesini
reddetme konusunda takdir hakk: tanimaktadur.

Bu durumlardan birisi S6zlesme'nin 13/b
maddesinde dizenlenmistir. Uygulamada geri géndermeyi
onlemek icin gerekce olarak en fazla ileri siirilen soz
konusu diizenlemeye gore, iadenin ¢ocugu fiziksel veya
psikolojik bir tehlikeye maruz birakacak olmasi
durumunda hakim, ¢ocugun geri génderilmesi talebini
reddedebilir.

S6z konusu dizenleme, Yargitay Hukuk Genel
Kurulu'nun (HGK) 22 Aralik 2010 tarih ve E.2010/2-628,
K.20107693 sayilt kararinda ele alinmustir. Bahsi gegen
karara konu olayda, Turk uyruklu anne ile aslen Turk
kokenli olan ancak Danimarka uyrugunda bulunan baba,
musterek cocuklari ile birlikte tatil icin Danimarka'dan
Turkiye'ye gelmistir. Ancak annenin Tirkiye'ye geldikten
sonra bosanmak istemesi ve Danimarka'ya geri donmeyi
reddetmesi Uzerine, baba tarafindan musterek
cocuklarinin iadesi i¢in dava acilmistir. Yargilamayt yapan
yerel mahkeme sunulan delillerden, babanin aslinda 6nce
bosanmaya ve cocugun Turkiye'de kalmasina riza
gosterdigi, ancak daha sonra ayrilmak isteyen esi ile
barisabilmek ve Danimarka'da 6denen sosyal yardimlar
nedeniyle karsilastigi bazt hukuki sorunlari ¢6zebilmek icin
iade yoluna bagvurdugu sonucuna vararak, ¢ocugun
Turkiye'ye getirilmesi ve sonra da burada kalmasinda
babanin rizasinin var oldugu, dolayisiyla haksiz kacirma
olmadig1 gerekeesiyle iade talebini reddetmistir. Ancak bu
karar Yargitay 2 HD. tarafindan bozulmustur. 1lk derece
mahkemesinin 6nceki kararinda direnmesi tizerine de dava
Yargitay HGK'nun 6niine gelmistir. HGK somut olaya
iligkin su tespitleri yapmustir:

Ayrt yasadiklari siirecte baba ile anne arasinda
elektronik yazigsmalar yapitlmis ve baba anneyi
Danimarka'ya dénmeye ikna etmeye calismistir. Ancak
basarilt olamayinca, yapilan sosyal yardimlar nedeniyle
Danimarka kanunlarina gére suclu duruma dismek
istemeyen baba cocugun iadesini istemisgtir.

The main objective of the "Hague Convention on the
Civil Aspects of International Child Abduction dated
1980", which was signed on 25 October 1980 and entered
into force on 1 August 2000 by Turkey, is to enable the
return of the child - abducted or taken away to another
country from his/her habitual residence - to his/her
habitual residence. However, in some situations, this
Convention gives discretionary power to the judges,
dealing with the return cases, to refuse the return of the

child.
One of these situations is established in the Article

13/b of the Convention. According to this Article, in case
the return of the child would expose him/her a physical or
psychological danger, the judge may refuse the return of
the child. Thiswhich is the most frequently suggested
reason in order to prevent the return of the child in
practice, in case that the return of the child would expose
him/her a physical or psychological danger, the judges
may refuse the return of the child.

The provisions of this article was discussed in the

decision of the Assembly of Civil Chamber (HGK) of the

Court of CassationSupreme Court dated 22 December
2010 and numbered E.2010/2-628, K.20107693. In this

case related with the decision, a Turkish citizen mother
and a Danish citizen father, who is ofbut Turkish -origin,

father came to Turkey for vacation from Denmark with

their child in common for vacation. However, after coming
to Turkey, the mother wanted to divorce and refused to

return to Denmark. Then, the father filed a lawsuit for the
return of their child in common. The local court concluded
that based on the evidences, the father actually gave
consent to divorce and acceptedthat the child would stay in

Turkey. The local court also came to the conclusion that the
father applied for the return of the child in order to make
peace with his wife who wanted to divorce and in order to

solve some legal problems due to social aids paid in

Denmark. On the grounds that the father gave consent for
the returning of the child to Turkey and then staying of the
child in Turkey, the local court decided that there was no

unfair abduction and refused the request for the return of
the child. However, this decision was reversed by 2nd Civil
Chamber of the Supreme CourtCourt of Cassation. When
the court of first instance insisted on its previous decision,

the case was concluded by the Assembly of Civil Chambers
(HGK) of the Court of CassationSupreme Court. The
Assembly of Civil Chambers made following observations
for this case:

While living apart, the mother and the father
correspondedthere were through electronic
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Actlan bosanma davasinda baba tam kusurlu
bulunulmus ve bosanmaya hitkmedilmistir. Tadesi istenen
¢ocugun velayeti de anneye verilmistir. Bosanma
davasinda ¢ocugun velayetinin kime verilmesi gerektigine
dair rapor diizenleyen sosyal hizmet uzmant annenin
durumunu incelemis ve onun ¢ocuk yetistirme konusunda
biling diizeyinin yiiksek oldugu tespit etmistir. Diger
yandan annenin ailesinden destek aldigini, bu sebeple
uygun sosyo-eckonomik kosullara sahip oldugunu
belirtmistir. Baba yoniinden de inceleme yapan uzman,
babanin yurt disinda yasamast nedeniyle ¢cocugun ona
verilmesi halinde anne sefkatinden mahrum kalacagini, bu
sebeple ruhsal gelisiminin bozulabilecegini belirtmistir.

Baba ile kurulan sahsi iligkiye dair kararin icrast
kapsaminda cocugun baba ile yaptig1 gérusmeler sirasinda,
cocugun babast ile birlikte yalniz kalmak istemedigi ve
babanin uygun olmayan s6z ve davranislarda bulundugu,
bunun iizerine sosyal hizmet gorevlisi ve diger hazir
bulunanlar tarafindan uyaridigr anlasiimistir. Daha sonra
sosyal hizmet uzmanit bu konuda zabita memurlarina genel
bir degerlendirme yaparak, babanin ¢abuk sinirlenen
agresif bir yapisinin oldugunu, yapilan ikazlara ragmen
kiiciik cocugun yaninda kifiir ve hakaret iceren sozler
soylemekten ¢ekinmedigini, cocugu baski altina almaya
calisarak onu sevip deger verdigi kisilere karst olumsuz
olarak yonlendirmeye ¢alistigl, bu durumun c¢ocuktaki
giiven duygusunu zedeleyerek onda gelecek kaygisina yol
acabilecegini belirtmistir.

Tum bu hususlari degerlendiren HGK, "... iadesine
karar verilmesi halinde, yetisme ¢aginda ihtiyact olan anne
sevgl ve sefkatinden mahrum kalacak olmasinin, ¢ocugun
fiziki ve psikolojik bir tehlikeye maruz birakacagi, dava
tarthinde iki yasinda bulunan c¢ocugun yast nedeniyle
annesinden ayrilmasinin, Sozlesmenin 13/b maddesi
anlaminda ruhsal risk olusturdugu, ... babanin cocuga karst
duyarsiz davranslarinin iki yasinda bulunan ¢ocugun
ruhsal gelisimi actsindan tehlike olusturacagi ..." sonucuna
vararak, ilk derece mahkemesinin, cocugun iadesinin reddi
yonindeki direnme kararini (farkli gerekee ile) onamustir.

Oncelikle belirtmek gerekir ki, Yargitay 2. HD'nin
bazi kararlarinda da (2. HD'nin 14.10.2004 t. ve

ULUSLARARASI HUKUK

meanscorrespondences between the mother and the father.
The father tried to convince the motherher to return to
Denmark. However, when he failed to convince herhim, the
father requested the return of the child because he did not
want to be guilty in accordance with Denmark laws due to
the social aids.

Inthe divorce case, the father was found faulty and ait
was decision toded to divorce the couple was
renderedthem. The custody of the child, whose return was
requested, was given to the mother. In the divorce case, the
social service expert, who prepared a report about the
custody of the child, analyzed the circumstances of the
mother and detected that the mother had a high level of
awareness on child rearing. On the other hand, the expert
reported that she was receiving support from her family
and for this reason, she had sufficient socio-economic
conditions. The expert made analysis in terms of the father.
The expert also reported that the child would be deprived
of the mother's affection when the custody would be given
to the father because he was living abroad. Accordingly,
the expert stated that the psychological development of the
child could deteriorate.

Within the scope of the execution of the decision on
the personal relationship with the father, during the
interviews of the child with the father, it was understood
that the child did not want to be alone with the father and
the father had improper behaviors and had said improper
words. Then, he was warned by social service officers and
other attendants. The social service expert made a general
overview to the police officers that the father had
aggressive characteristics and he did not refrain from
swearing and insulting near the child despite all warnings.
He tried to make pressure onto the child and he tried to
misguide the child against the child's beloved ones. The
expert stated that this would damage the sense of trust of
the child and could create future anxiety.

The Assembly of Civil Chambers (HGK) of the Court
of CassationSupreme Court concluded as follows: ".... in
case the child is returnedof deciding the return of the child,
if the child is deprived of the mother's love and affection
required during the childhood, the child will be exposed to
physical and psychological dangers. As the child was two
years old on the date of divorce case, if the child is
separatedleaves from the mother, it will create a mental
risk in terms of the Article 13/b of the Convention. The
insensible behaviors of the father against the child will
pose danger in terms of the psychological development of
the two-year-old child..."” The Assembly of Civil Chambers
(HGK) approved the decision of insistence towards the
refusal of the return of the child given by the court of first
instance (with a different reason).

As it is mentioned in some decisions of 2nd Civil
Chamber of the Supreme CourtCourt of Cassation (the
decision of 2nd Civil Chamber dated 14.10.2004 and
numbered 10536/11797), the Article 13/b of the
Convention should be interpreted from a narrow
perspective. Otherwise, this article can be abused and
there will be a contradiction with the main objective of the
Convention prescribing immediate return of the unlawfully
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10536/11797 sayilt karari) degindigi tzere Sozlesme'nin
13/b maddesinin dar yorumlanmast gerekir. Aksi takdirde
bu madde istismar edilebilecek ve hukuka aykirt olarak
kagirilan veya alikonan ¢ocugun derhal iadesini 6ngéren
S6zlesme'nin temel amaciyla celiski ortaya c¢ikacaktir. Bu
cercevede, cocugun iadesinin reddi icin, psikolojik
tehlikenin sadece potansiyel olarak varligi yeterli olmayip,
sOz konusu riskin ciddi ve kuvvetli sekilde muhtemel
olmast ve bu durumun ikna edici delillerle ortaya
konulmas1 gerekecektir. Aksi takdirde bu sebep gocugun
iadesine gerekge olarak kullanilamayacaktir.

Sézlesmenin asil amaci, iade davasini gbren
mahkemeye ¢ocugun velayetinin kime verilmesi gerektigi
yoniinde bir inceleme yaptirmak olmadigt igin, ¢ocugun
gelecegi acgisindan kimin yaninda kalmast gerektigi veya
kimin yaninda daha rahat ve mutlu olacagt yoniindeki
degerlendirmeler de Sozlesme'nin 13/b maddesi
kapsaminda bir kiymet ifade etmez. Zira iade davasiu
goren mahkeme, bu ¢ercevede bir degerlendirme yetkisine
sahip olmayip, bu degerlendirmeyi velayet durumunu
karara baglayacak olan mahkeme yapacaktir. fade davasini
goren mahkeme ise, sadece
S6zlesme'de 6ngoérillen hususlar
acisindan degerlendirme
yapabilecektir ki, cocugun yiiksek
menfaati bunlardan birisi degildir. Bu
cercevede, HGK kararinin

Cocugun iadesinin reddi igin
psikolojik tehlikenin ciddi ve kuvvetli
sekilde muhtemel olmasi gerekir

kidnapped or abducted child. Within this framework, for
the refusal of the return of the child, the potential existence
of apsychological danger is not enough. The risk should be
serious and highlymost probable. In addition, and this
situation should be proven with convincing evidences.

Otherwise, it cannot be used as a reason for the return of
the child.

As the main objective of the Convention is not make
an analysis of to whom the court - dealing with the return
case - should give the custody, the evaluations regarding
with whom the child should stay in terms of his/her future
and with whom the child will be happier and more
comfortable are not meaningful within the scope of the
Article 13/b of the Convention. The court dealing with the
return case has not the authority to make evaluations from
this perspective. This evaluation will be made by the court
which will give a decision towards on custody. The court
dealing with the return case can only make evaluations on
the issues prescribed in the Convention, but the best
interest of the child is not one of these issues. Within this
framework, such kind of statements in the justification of
the decision of The Assembly of Civil Chambers (HGK)
and the cited evaluations of the social
service expert taken as a basis in this
Justification should not be taken into
attention in the application of the
Article 13/b of the Convention. These
evaluations are about the best interest

gerekgesindeki bu yondeki ifadeler
ile atif yapilan sosyal hizmet
uzmaninin gerekceye esas alinan bu
cercevedeki degerlendirmeleri,
So6zlesme'nin 13/b maddesi
uygulamasinda dikkate alinmamasi
gereken hususlardir. Zira bunlar ¢ocugun yiiksek yararina
yonelik degerlendirmeler olup, iade davasinda ele
alinmamasi gereken hususlardir.

Cocugun iadesinin reddi i¢cin mevcudiyeti gereken
psikolojik tehlike agisindan doktrinde 6rnek olarak, savas
veya kitlik hali, cocugun cinsel acidan istismara
ugrayacagina dair ciddi bir tehlikenin olmast gibi haller
gosterilmektedir. Konuya iligkin olarak S6zlesme'ye taraf
devlet uygulamalarinda da farkliliklar bulunmaktadir.
Ornegin gegmiste alkol ve uyusturucu bagimlist olma
durumu, Amerikan Temyiz Mahkemesi tarafindan iadenin
reddi igin yeterli gorillmemistir. Ingiliz Mahkemesi de,
gecmiste cocugu cinsel acidan istismar ettigi kesin olarak
bilinen babanin iade talebinde, aradan dort yil gibi bir siire
gecmis olmasi ve annenin bu siirecte ¢ocugun babast ile
olan iliskisinde gerekli tedbirleri aldigt gerekeesiyle,
Sozlesme'nin 13/b maddesinin uygulanamayacagt
sonucuna varmigtir.

Bu cercevede, HGK'nun s6z konusu kararinin
gerekeesinde, Sozlesme'nin 13/b maddesine dayanilmasi
tartigsmaya ac¢itk bir konudur. Oysa ilk derece
mahkemesinin vardigr sonug, HGK kararina gére daha
saglam gerckeelere dayanmaktadir.

The psychological danger must be
serious and highly probable for
refusing the request for the return of child

of the child and they should not be
taken into attention in the return case.

A state of war, famine or a
serious danger of sexual abuse of the
child can be shown Aas an examples

of the psychological danger, which
should exist for the refusal of the return of the child, the
state of war, the situation of famine or a serious danger of
sexual abuse of the child can be shown. There are also
differences in the applications of contracting states of the
Convention on this issue. For example, being drug and
alcohol addiction in the past was not found sufficient by the
Supreme Court of the United States for the refusal of the
return. British Courts concluded that the Article 13/b of the
Convention could not be applied in the request for the
return of a child, whose father was found guilty of sexually
abusing his child, on the grounds that a period of four years
passed after the commission of the offence and the mother
took necessary precautions towards the rvelationship of the
childwith his father in this period.

Within this framework, in the justification of the
decision of the Assembly of Civil Chambers (HGK), taking
Article 13/b of the Convention as a basisit is very
controversial that the Article 13/b of the Convention is
taken as a basis. However, the conclusion of the court of
first instance is based on more sound reasons, compared
with to the decision of the Assembly of Civil Chambers
(HGK).
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