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Sug ve suclulukla ulusal dlzeyde ve kiiresel dlgekte etkin
bir mlcadele icin, ozellikle sinir agan suclar bakimindan
ulkeler, her gecen giin daha fazla isbirligine ihtiyag
duymaktadir.

Ulkeler ihtiyac duyduklari bu isbirliginin hukuki zeminini
tesis etmek ve mevcut olanlart daha da glgclendirmek
amaciyla ikili ve cok tarafitandlagmalara taraf olmaktadir.

Ulkemiz cezai konularda bahse konu isbirliginin geregi
olarak ikili ve cok tarafli bir cok uluslararasi sdzlesmenin
tarafi olmustur. i¢ hukukumuzda ise 6706 sayili Cezai
Konularda Uluslararasi Adli is Birligi Kanunu ile bu
isbirliginin daha etkin ve verimli bir sekilde ydruttlmesinin
temini icin Merkezi Makama bir takim gorev ve yetkiler
verilmistir. Bu ¢alismada Kanunun 3 dncli maddesinin
birinci fikrasinin (b) bendinde yer verilen ve uygulanacak
adli isbirligi tlrlerine ve izlenecek yonteme karar verme
yetki ve gorevi Uzerinde durulacaktir.

S0z konusu dizenleme ile en nihayetinde Merkezi
Makamin, uluslararasi adli isbirligi konularindaki bilgi
ve tecribe birikimi sayesinde, adli mercilere mimkin
oldugunca yardimci olmasi hedeflenmistir.  Clink,
ornegin bir sorusturma veya kovusturma kapsaminda
sipheli ve saniklarin bulunduklari Ulkelerden iadeleri
giindeme geldiginde s6z konusu talebin yerine getirilip
getirilemeyecegi  Merkezi Makamca daha saglkli
degerlendirilme imkant bulunmaktadir. Dolayisiyla,
uluslararasi adli isbirligi kapsamindaki islemlerin daha
az emek ve masraf ile daha kisa stirede sonuclandiriimasi
ve boylece sorusturma ve kovusturmalarin bir an evvel
neticelendirilerek suc faillerinin adaletten kacmalarinin
onlenmesi bakimindan séz konusu hikim isabetli bir
dlzenleme olmustur.

Bahse konu maddede adli isbirligi tiirlerinin ne oldugu
veya izlenecek ydntemden ne kastedildigi agiklanmamustir.
Madde gerekcesinde ise bu hususta bir agiklama
yapiimamis, ancak merkezi makamin bu gorev ve
yetkisini, milletlerarasi andlagmalarda yer alan hikiimler
ile mutekabiliyet ilkesi cercevesinde ilgili mevzuatta yer
alan diizenlemelere gore yerine getirecegi ifade edilmistir.
Bununla birlikte, Genel Gerekce'de uluslararasi adli
isbirliginden ne anlagiimasi gerektigi acikca belirtilmistir.
Buna gore uluslararasi adli isbirligi; adli yardimlagsma
(istinabe), suclularin iadesi (geri verme), sorugturma
ve kovusturmant devri, infazin devri ve hiktmilGlerin
nakli konularini kapsamaktadir. Dolayisiyla, Kanunun
3/1-b maddesindeki adli isbirligi tlrlerinden, Genel
Gerekcede ifade edilen temel adli isbirligi muesseseleri
kastedilmektedir. Adli isbirligi ydntemleri konusunda
ise bu kapsamda olabilecek diger talep cesitleri ve adli
yardimlagsma unsurlari anlasiimalidir.

Countries now feel a greater urgency for collaboration to
effectively combat crime and criminality at a national and
globalscale, particularlyintermsofaddressing transnational
crimes. In order to establish the legal basis for this desired
cooperation and to further strengthen existing ones,
countries have become parties to bilateral and multilateral
agreements.

Turkey is party to several bilateral and multilateral
international agreements that are the prerequisites of
cooperation in criminal matters. In Turkish national law,
the Central Authority has been equipped authorities and
responsibilities with Law No. 6706 on International Judicial
Cooperation in Criminal Matters to assure that cooperation is
effectively and efficiently carried out. This study will focus on
the types of judicial cooperation that is to be exercised and
the power and duty of decision making upon the method
to be followed as stated in subparagraph (b) of the first
paragraph of Article 3 of the Law.

The ultimate aim of the said regulation is to grant judicial
authorities assistance from the Central Authority by utilizing
its vast knowledge and experience on international judicial
cooperation. This is because the Central Authority can offer
a sound appraisal on whether a request for extradition is
possible in cases where the extradition, within the scope of
an investigation or prosecution, of a suspect or an accused
person from the country they are presently at comes to the
fore. The provision is therefore an appropriate regulation
which ensures that procedures within the scope of
international judicial cooperation are concluded in a shorter
time, with less labor and cost and thus, preventing criminal
offenders from fleeing justice by bringing investigations and
prosecutions to an immediate closure.

The said Article does not provide a clarification as regards
the types of judicial cooperation nor does it expound on the
methods to be followed. No explanation concerning this
issue has been provided through the reasoning of the Article
however, it is stated that the Central Authority shall fulfill
its duty and competences in accordance with the provisions
stated in international agreements and regulations in the
relevant legislation within the framework of the principle
of reciprocity. However, the General Preamble explicitly
states what is to be understood by international judicial
cooperation. Accordingly, international judicial cooperation
constitutes judicial assistance (rogatory), extradition
(return), transfer of investigation and prosecution, transfer
of execution and sentenced person. Thus, what is to be
meant by the types of judicial cooperation stated in Article
3/1-b of the Law is the judicial cooperation as expressed
in the General Preamble. Methods of judicial cooperation
however, implies other types of requests and elements of
judicial assistance.
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Ulkemizde bir adli merciin, sorusturma veya kovusturmayi
tamamlamak veya kesinlesmis bir cezanin infazini
saglamak Uzere birdenfazlaadliisbirligi mekanizmasindan
birine bagvurmasi glindeme geldiginde, bunlardan
hangisine bagvurulacagl konusunda tereddlde duserse,
her zaman Merkezi Makamin ggriisine basvurmasi
mimkindir. Ornegin, kasten adam dldirme sucundan
yurGtilmekte olan bir sorusturmada kacak olan
stiphelinin hangi tlkede bulundugu biliniyorsa stiphelinin
adli yardimlagma yoluyla ifadesi alinabilecegi gibi sahsin
bulundugu (lkeden iadesi de istenebilir. Ayni durumda
sartlarinin - bulunmasi  halinde sorusturmanin devri
de glindeme gelebilecektir. S6z konusu adli isbirligi
tirlerinden hangisinin uygulanacagi, o6ncelikle adli
merci tarafindan degerlendirilecek, tereddiide diistilen
hususlarda Merkezi Makamdan gorts alinabilecektir.

Burada hemen belirtmek gerekir ki, adli merciler
yargl vyetkisini kullanirken tarafsizlik ve bagimsizlik
ilkesi cercevesinde hareket ederler. Merkezi Makamin
uluslararasi adli isbirliginde Ustlendigi rol ise edinilen
tecriibe ve bilgilerden de istifade ederek, adli isbirliginin;
milli menfaatlere, Glkenin dig politikasina ve mltekabiliyet
ilkesine uygunlugunun gozetilmesi suretiyle etkin
ve verimli bir sekilde strdirllmesini saglamaktir.
Diger deyisle, Merkezi Makamin yetkileri izlenecek
yol ve yonteme iliskin olup, dogrudan yargi yetkisinin
kullaniimasina, bu anlamda delillerin serbestce takdirine
temas etmemektedir.

Adli makamlar yukaridaki ornekte bagvuracaklari adli
isbirligi ydntemini belirlerken kanun ve uluslararasi
sozlesmelerde yer verilen bir takim hukimlerden
yararlanacaklardir. Bu kapsamda, Kanun'un 3 {nci
maddesinin altinci fikrasinda 6nemli bir diizenlemeye
yer verilmistir. Buna gore Merkezi Makam, adli
makamlardan gelen talepleri degerlendirirken, sucun
agirhgi ile, harcanacak emek, mesai ve masraf arasinda
aclk bir orantisizlik oldugunu tespit ederse talebi geri
cevirebilecektir. Ayni sekilde adli isbirligi talebi bir devletin
stirekli sekilde yerine getirmekten imtina ettigi bir
konuya iliskin ise Merkezi Makam bu talebi ilgili Ulkeye
gondermeyebilir. Ornegin, muhatap Ulkenin belli bir
degerin altindaki uyugsmazliklara yada tehdit, hakaret veya
hafif yaralama gibi basit suglara iligkin adli yardimlagma
taleplerini siirekli olarak yerine getirmedigi durumlarda,
talebin yabanci (lkeye gdnderilmesi zaman ve emek
kaybina yol acacaktir. Bu nedenle, yabanci ilkenin soz
konusu tavrindan haberdar olan Merkezi Makam talebi
yabanci adli makama iletmeyerek, adli yardimlagma
secenegi yerine sartlarinin bulunmasi halinde sorusturma
veya kovusturmanin devrinin de dislnlebilecegini adli
mercie hatirlatabilir.

Kimi Ulkelerce slipheli ve sanik beyanlarinin alinmasina
yonelikadliyardimlagmataleplericesitligerekcelerleyerine
getirilmemektedir. Bu nedenle, savcilik ve mahkemelerce
iletilen benzer mahiyetteki adli yardimlagma talepleri
ilgili Ulkeye gonderilmeyerek adli makama iade
edilmektedir. S6z konusu iade yazilarinda Kanunun 3/1-

Should there arise a situation where a judicial authority may
appeal to multiple mechanisms for judicial cooperation to
conclude an investigation or prosecution or the execution of
afinalized sentence and should hesitate which mechanism
to apply to, it is always possible for the judicial authority
to consult the Central Authority. For example, if the
whereabouts of the suspect who is a fugitive during an
investigation that is carried out against him for the offence
of willful murder is known, his statement may not only be
taken by way of judicial assistance but, his extradition may
also be requested from that country where he is presently
located. In a like situation, the transfer of investigation
may also be proposed. The judicial authority will initially
determine the method of judicial cooperation to be followed
andwhen in doubt, the opinion of the Central Authority shall
be sought.

It should be noted that, when judicial authorities exercise
jurisdiction, they act in accordance with the principles
of impartiality and independence. Availing itself of prior
experience and knowledge, the role that the Central
Authority assumes in international judicial cooperation
iS to ensure that judicial cooperation, in compliance with
the national interests, the foreign policy of the nation and
the principle of reciprocity, is carried out effectively and
efficiently. In other words, the jurisdiction of the Central
Authority does not directly pertain to the use of jurisdiction
and in this sense, to the discretionary use of evidence but, to
the procedure and method to be used.

When determining the method of judicial cooperation
as stated in the above example, judicial authorities shall
utilize a number of the provisions set out in the Law and
international agreements. Within this scope, a significant
regulation has been included in paragraph 6 of Article 3.
Accordingly, the Central Authority, while assessing requests
made by judicial authorities, may decline a request should
it determine that there is a clear discrepancy between the
severity of the offence and the time, labor and expense that
it will necessitate. In the same vein, the Central Authority
may not send the request for judicial cooperation to the
relevant country if the request pertains to a matter that it
refrains from fulfilling. For example, where the addressee
country consistently fails to fulfill requests for judicial
assistance for disputes that fall below a certain level or are
summary offences, such as threats, insults or minor injuries,
forwarding the request to a foreign country would result in
loss of time and labor. The Central Authority, which is fully
aware of the conduct of the foreign country, may not convey
the request to the foreign judicial authority, but may remind
the judicial authority to consider, if the conditions are met,
the transfer of investigation and prosecution in place of
judicial assistance.

Judicial assistance requests for taking the statements of
suspects or accused persons are not fulfilled for various
reasons by some countries. Hence, judicial cooperation
requests of the same nature conveyed by the Prosecutor’s
Office and Courts are returned to the judicial authority
without having been sent to the relevant country. It is
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b maddesi geregince sartlari uygun baska adli isbirligi
miesseselerine de atif yapiimasinda yarar vardir. Ornegin,
tlkemizde isledigi yagma sucundan dolayr hakkinda adli
makamlarimizca sorusturma yirittlen yabanci uyruklu
stiphelinin, vatandagi oldugu Glke makamlarinca adli
yardimlagma yolu ile ifadesinin alinamadig! hallerde, ilgili
ikilivecoktarafiiandlagsmayagére veya mutekabiliyetilkesi
gOzetilerek, Kanunun 24 Uncii maddesinde dlzenlenen
sorusturmanin devri miiessesesine basvurulabilecegi adli
makamlarca gbz 6niinde tutulmalidir.

Benzer gsekilde, suclu iadesi taleplerinde Turkiye'de
hakkinda hikim verilen ve fakat vatandasin iade
edilmezligi ilkesi geregince iilkemize iadesi saglanamayan
yabanci sahislar, haklarinda hiikmedilen hapis cezasinin
infazinin, Kanunun 28 inci maddesi geregince yabanci
tilkeye devredilmesi glindeme gelecektir.Bununicin
ilgili Glkenin, Ceza Yargilarinin Milletlerarasi
Degeri Konusunda Avrupa Sozlesmesine
taraf olmasi veya ikili andlagsma olmasi ya
da mitekabiliyet ilkesi geregince anilan

muessesenin isletilmesi  mudmkin
bulunmaktadir.
Deginilen  Ornek  olaylarda

izlenecek adli isbirligi tird ve
yonteminin belirlenmesinde,
Merkezi Makam  Oncelikle
adli mercilere bilgi vermekte
ve diger alternatifieri
hatirlatmaktadir. Ancak,
adli  merciler ile  Merkezi
Makam arasinda bu konuda

goriis farklihginin ortaya ¢ikmasi
halinde, nihai olarak Adalet Bakanliginca
belirlenecek adli isbirligi tiriinin benimsenmesi
uygun olacaktir.

Ote yandan, Kanun'un 22/3-(b) maddesinde iade
talepnamesi gonderilmeden 6nce sahsin iadesi halinde
ceza infaz kurumunda gecirilecek ve gecirilmesi
muhtemel siire de dikkate alinarak bir degerlendirme
yapiimasina dikkat cekilmistir. Bdylece drnegin cezalarin
infazinda sarth tahliye hiikGimleri, denetimli serbestlikten
yararlanmaimkanlari gbz 6niinde tutuldugunda ortalama
dort yildan az hapis cezasini gerektiren suclarda ve bu
nitelikteki mahkumiyet hikdmlerinin infazinda suclu
jadesi yoluna basvurmak yerine, ifade almak icin adli
yardimlagma secenegi veya ulusal yakalama emrinin
infazinin beklenilmesi seceneklerinin de dustinilebilecegi
g0z oniinde tutulmalidir. Adli merci de s6z konusu hiikiim
geregince bir degerlendirme yapabilir veya konuyla ilgili
nasil bir yol izlenecegi hususunda Merkezi Makamin
goristnt alabilir.

Merkezi Makam, savcilik veya mahkeme tarafindan
gbonderilen iade talepnamesiniinceler ve gecmis uygulama
ve tecriibeler 1g1ginda muhatap Ulkenin bu tlr talepleri
suireklisekildeyerine getirmekten kagindiginitespitederse,
ilk 6nce bu konuda adli makami bilgilendirmesi isabetli

‘.\

useful to refer to other judicial cooperation institutions,
in accordance with Article 3/1(b), in the said documents
returnedincomplete. Forexample,in caseswhereasuspect’s,
who is a of foreign national against whom an investigation
is carried out for the offence of plunder committed in our
country, statement is not taken by way of judicial assistance
by the authorities of his country of citizenship, judicial
authorities, in consonance with bilateral and multilateral
agreements or the principle of reciprocity, should take into
account that an appeal for the transfer of investigation, set
forth in Article 24 of the Law, may be made.

Likewise, in extradition cases where a judgment is passed
on a foreign nationals in Turkey, yet, as per the principle of
non-extradition their extradition to Turkey is not possible,
the transfer of the execution of their sentence to a foreign
country is brought forth pursuant to Article 28
of the Law. In order to be able to proceed as
such, the relevant country must be party to
European Convention on the International
validity of Criminal Judgment or have a
bilateral agreement or the said institution
may be operated in accordance with
the principle of reciprocity.

In determining the method
and procedure of judicial
cooperation to be followed in
the cases stated above, the
Central  Authority initially
informs the judicial authorities
and recalls alternative routes that
may be followed. However, should
dissensus between judicial authorities
and the Central Authority arise, the method of
judicial cooperation specified by the Ministry of Justice shall
be adopted.

On the other hand, Article 22/3-b indicates that evaluations
shall consider, in addition to the time spent, the possible
time that shall be spent in prison for persons whose
extradition is sought before a request for extradition is
conveyed. Thus, for example, when the provisions for
conditional release and the opportunity to benefit from
probation are considered during the execution of sentences,
instead of resorting to the extradition of the offender for
offences that are prescribed an average of less than four
years imprisonment and the execution of the convictions of
the like, judicial cooperation for the taking of statements or
waiting to execute a national arrest warrantare options that
may be taken into consideration. The judicial authority may
make an assessment as per the provision or may ask for the
opinion of the Central Authority as to the route that may be
taken.

The Central Authority shall examine the request for
extradition conveyed by the prosecutor’s office or the court,
and, should it identify, in light of former practices and
experiences, thattherelevantcountry hasrepeatedlyavoided
such requests, it shall, at first, inform the judicial authority.
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olacaktir. S6z konusu bilgilendirmeyazisindaiade talebinin
sonucsuzkalacagibununyerine sorusturmave kovusturma
asamasl icin iade yerine adli yardimlagma talepnamesi
diizenlenebilecegi, infaz agamasi icin ise infaz devri
seceneginin disiinilebilecegi adli makama hatirlatilabilir.
Savcilik veya mahkemenin iade talepnamesinin igleme
konulmasi hususunda gerekcelerini de gostererek
Israr etmesinde bir engel bulunmamaktadir. Ancak bu
durumda, talepnamenin yabanci tlke adli makamlarina
gonderilip gdnderilmeyecegine nihai olarak karar vermek
Kanunun 3 Uncd maddesinin birinci fikrasinin b bendi
ile altinci fikrasina gore Merkezi Makamin takdirinde
bulunmaktadir. Hemen belirtmek gerekir ki, muhatap
ulkelerin adli isbirligi taleplerimize karsi gosterdigi
tutuma gore mitekabiliyet gozetilerek Ulkemizce benzeri
bir tutum izlenmesi ve bu hususun muhatap ulke ile
paylasiimasinda yarar bulunmaktadir. Ozellikle yabanci
tlkenin talebinin kabultntn, Glkemizin benzer nitelikteki
taleplerinin de anilan Ulke tarafindan kabul edilmesi
sartina  baglanmasi bakimindan bu bildirim 6nem
tasimaktadir. zaten, yabanci devletin adliisbirligi talebinin
kabul edilmesinin Merkezi Makam tarafindan sarta
baglanabilecegi veya anilan tilkeden garanti istenebilecegi
Kanunun 3 Gncl maddesinin Gglincd fikrasinda agikca
hiikme baglanmistir. Dolayisiyla, yabanci adli makamlarin
taleplerinin yerine getirilmesinde, ilgili Glke ile aramizda
ikili veya cok tarafli adli igbirligi andlagmasi bulunsun ya
da bulunmasin, yabanci devlet adli birimlerinin benzer
mahiyetteki taleplerimize olan yaklasimi gozeterek tutarli
ve istikrarli bir adli igbirligi politikasinin uygulanmasi
onem arz etmektedir. Bahse konu adli isbirligi politikasinin
uygulanmasi Merkezi Makam olarak Adalet Bakanligiadina
Uluslararasi Hukuk ve Dis iliskiler Genel Midirligtince
koordine edilmektedir.

Bu cercevede, Genel Mudirllk, izlenecek adli isbirligi
politikasini  belirlerken ihtiya¢ duydugu durumlarda
Digisleri Bakanligi basta olmak (zere ilgili kurumlarin
gorlglerinden de istifade ederek mutekabiliyet ilkesini
isletmektedir. Nitekim, 6706 sayill Kanunun 3 Gnci
maddesinin birinci fikrasinin (a) bendinde, taraf olunan
milletlerarasi andlagmalar ve mutekabiliyet ilkesi
cercevesinde yabanci devletlerin adli isbirligi taleplerinin
kabulline karar vermek Merkezi Makamin gorevleri
arasinda sayilmistir. Ayrica, 6706 sayili Kanunun 3 tnci
maddesinin son fikrasinda yabanci devletlerle yapilacak
isbirligi kapsaminda ilgili kamu kurum ve kuruluglarindan
goris alinabilecegi belirtilmig olup, anilan kurumlardan
gelen goriisler temelde baglayici olmamakla birlikte, adli
isbirligi uygulamalar bakimindan miitekabiliyet ilkesinin
isletilmesine katki saglamaktadir.

sonuc olarak Merkezi Makam, uluslararasi adli isbirliginin
yiritmesinde kaynaklarin etkin ve verimli kullaniimasini
ve (lke menfaatlerini gozeterek, adli mercilerin
bilgilendirilmesi ve gerekli koordinasyonun saglanmasi
suretiyle, adli isbirligi tiir ve yontemlerinden hangisinin
somut olaya en uygun olacaginin belirlenmesinde 6nemli
bir fonksiyon icra etmektedir.

In the said information letter, it shall be pointed out that the
request for extradition shall be concluded unexecutedly and,
instead, a request for judicial assistance may be issued for
investigation and prosecution and the transfer of execution
shall be suggested for consideration. The prosecutor’s office
or the court will not encounter any obstacles for stating
reasons and insisting on the processing of the request for
extradition. In this case, however, the Central Authority is
accorded with discretion to decide, as per subparagraph (b)
of paragraph 1 of Article 3, whether or not the request shall
be sent to the judicial authorities of a foreign country.

It should be noted that the principle of reciprocity shall be
observed according to the attitude employed by relevant
countries as regards judicial cooperation and a similar
attitude should be exercised by our country and it shall
prove beneficial to notify the relevant country of this matter.
Notifying is particularly significant in that the acceptance
of requests made by a foreign country shall oblige the said
country to accept requests of a similar nature made by
Turkey. Indeed, paragraph 3 of Article 3 of the Law explicitly
provides that a request for judicial cooperation made by a
foreign state may be conditionally accepted by the Central
Authority or a guarantee may be asked for from the country
in question. Thus, in the fulfillment of requests of foreign
judicial authorities, it is imperative that a consistent and
stablejudicial cooperation policy, with orwithoutan existing
bilateral or multilateral agreement between the relevant
country and Turkey and considering the approach of foreign
judicial authorities to requests made by Turkey that are of a
similar nature, be implemented. Exercising the said judicial
cooperation policy is coordinated by the Directorate General
for International Law and Foreign Affairs as the Central
Authority on behalf of the Ministry of Justice.

In this context, when determining the policy to be pursued
for judicial cooperation, the General Directorate utilizes the
principle of reciprocity, and, when necessary, makes use of
the opinions of other relevant institutions particularly, the
Ministry of Foreign Affairs. Thus, subparagraph (a) of the first
paragraph of Article 3 of Law No. 6706 states that it is one
of the many duties of the Central Authority to decide, under
international agreements and the principle of reciprocity,
whether or not accept requests for judicial cooperation
submitted by foreign States. Moreover, it is stated in the
final paragraph of Article 3 of Law No. 6706 that, within the
scope of judicial cooperation with foreign States, opinions
of relevant public institutions and organizations may be
consulted. Any opinion received from these institutions and
organizations are in no way fundamentally binding but
contribute to the utilization of the principle of reciprocity in
the practice of judicial cooperation.

To conclude, the Central Authority is vested with the critical
task of determining, through efficient and fruitful use
of resources with a consideration of the best interests of
country by means of informing judicial authorities and
ensuring the necessary coordination in the execution of
international judicial cooperation, the type and method of
judicial cooperation best suited to a concrete situation.
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