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Bir ceza vyargilamasinda taraflarin durugmada hazir
bulunmasi temel ilkelerdendir. iddia ve savunmanin
dogrudan dogruya karsl karsiya gelmesi ve yiz yiizelik
prensibinin bir sonucudur. Ceza muhakemesi ilkelerinden
olan yiiz yizelik ilkesi, taraflarin ve &zellikle sanigin
ceza davalarinda durusmada hazir bulunmasini, sanigin
hakkindaki iddialarin niteligini ve sebebini dogrudan

dogruya 6grenme hakki bulundugunu ifade etmektedir.

Oysa uluslararasi cezaistinabe islemleriicin hazirbulunma
teknik anlamda biinyesinde bazi zorluklari barindirir. Soyle
ki, talep eden taraf bir ceza yargilamasi cercevesinde,
bagka bir tlkenin yetkili adli mercileri vasitasiyla bir ceza
muhakemesi isleminin gerceklestiriimesini istemektedir.
Bu noktada, talep eden tarafin talep edilen tarafta
yapilmasini istedigi adli islemin seyrini ve nasil yapildigini
temsilcileri vasitas! ile takip etmesi durumu ortaya

clkmaktadir.

Hukuk terminolojisinde “hazir bulunma hakkr” olarak
adlandirlan bu islemde, esasen talep edilen bir adli
istinabe islemine mlidahale degil aksine bir gbzlem, izleme

ve takip ile sinirli bir hak ve durum sz konusudur.

Uluslararasi hukuk mevzuatinda hazir bulunma islemleri
13 Aralik 1957 tarihinde imzalanan Ceza islerinde
Karsilikli AdIT Yardimlagma Avrupa Sozlesmesinin 4 tnci
maddesinde yer almaktadir. Bu maddede hazir bulunma
hakkina iliskin olarak “.. Talep edilen Tarafin muvafakati
halinde, gorevliler ve ilgili kisiler talebin yerine getirilmesi
sirasinda  hazir - bulunabilirler.” seklinde dizenleme

yapiimistir.

Itis an essential principle that parties be present during a
criminal procedure. This is due to the direct confrontation
of prosecutor and defendant and the principle of “face to
face”. The principle of “face to face”, one of the principles
of Criminal procedure, means that parties and in particular,
the suspect be presentduring the criminal proceedings and
thatthe suspect hasthe rightto know the nature and cause

of the accusation.

Ininternational legal assistance procedures, being present
bears some technical drawbacks. Namely, the requesting
party wishes to carry out a criminal procedure by means
of the competent judicial authorities of another country
within the framework of a criminal proceeding. Then,
there arises the issue of requesting party’s monitoring the
proceeding and how it is carried out by the requested party

through their representatives.

This process, known in law as the “right to be present”
does notintervene in the judicial process that is requested,
but is rather a right and situation limited to observation,

monitoring and follow up.

The proceedings for the right to be present in the
regulations of international law are included in Article 4 of
the European Convention on Mutual Assistance in Criminal
Matters signed on 13 December 1957.Regulation has been
made in this Article, with regard to the right to be present,
states “Officials and interested persons may be present if

the requested Party consents.”
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Ulkemiz mevzuatina baktigimizda ise hazir bulunma,
23/04/2016 tarih ve 6706 sayill “Cezal Konularda
Uluslararasi AdIi s Birligi Kanunu” hikimleri icerisinde
dlzenlenmistir. Anilan Kanunun 7 nci maddesinin “c”
bendinde “Adli yardimlasma talebine konu islemin
yerine getirilmesi sirasinda hazir bulunma talebinde
bulunulabilir” ve 8 inci maddesinin “e” bendinde “Ad/7
yardimlasma talebine konu islemin yerine getirilmesi
sirasinda yabanci adli merciler, Tirk adli mercileri
oniinde  hazir  bulunma  talebinde
bulunabilir. Talep, uygun goriilmesi
halinde

yerine  getirilir.”

hikUmleri yer almaktadir.

isleminin yerine getirilmesinde talep edilen
tarafca verilen izin dlciisiinde bir refakat ve
gozlem-izleme faaliyetidir.

Gorlilecegi lizere, gerek
uluslararasi mevzuatta
ve gerekse i¢ hukukta
talep eden tarafin,

icra edilmesini istedigi

ceza muhakemesi
islemlerinin yerine
getirilmesinde hazir

bulunma talebi yapma hakki
bulunmaktadir. Su kadar ki, talep
edilen taraf, talebin uygunluguna ve niteligine gére
bunun yerine getirilip getirilmeyecegi konusunda son
sOzU sOyleme yetkisine sahiptir. Dolayistyla uluslararasi
ceza istinabe islemlerinde hazir bulunma hakkinin yerine

getirilmesinde asil yetkili makam talep edilen taraftir.

Yukarida yapilan agiklamalardan da anlagilacagi Uzere
hazir bulunma hakki, bir ceza muhakemesi isleminin
yerine  getirilmesinde talep edilen tarafca verilen
izin Olcuslinde bir refakat ve gozlem-izleme faaliyeti

niteligi tagimaktadir. Aksi disiince, talebin nasil yerine

Uluslararasi ceza
istinabe islemlerinde hazir
bulunma hakki; bir ceza muhakemesi

The right to be present in international criminal
rogatory procedures involves accompaniment
and observation and monitoring in so far as the
permission granted by the requested
party for a criminal
procedure to be fulfilled.

The right to be present is arranged in Turkish legislation
under the provisions of Law N0.6706 on “Interna-tional
Judicial Cooperationin Criminal Matters” dated 23/04/2016.
The provisions “to be present during the execution of the
proceeding subject to the request for legal assistance may
be requested” in subparagraph “c” of Article 7 and “foreign
judicial authorities may request to be present during
the execution of the proceeding within the scope of the
request for legal assistance, The request shall be

fulfilled if considered appropriate” in
subparagraph “e” of Article 8 are

included in the said law.

In international
regulations as well as
in national law, the

requesting party may

request for presence
during those criminal
proceedings which the
party wants to be executed,
so that the requested party has

the authority to final say, according
to the appropriateness and nature of the request,

about whether the request may be fulfilled or not. Hence,
the requested party is the original authority for fulfilling

therightto be presentininternational criminal procedures.

As elucidated above, the right to be present bears the
characteristic of accompaniment and observation-
monitoring in so far as granted by the requested party for a
criminal procedure to be fulfilled. A contrary opinion would
mean a right to intervene in how the request is carried

out and that the criminal proceedings is carried out by the
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getirildigine iligkin bir miidahale hakki ve s6z konusu ceza
muhakemesi isleminin talep eden devlet yetkililerince
yapiimasi anlamina gelir ki, bu durumun devletlerin yargl

egemenliginin ihlalini olusturacagi aciktir.

Diger yandan, adli yardimlasma talebinin yerine
getirilmesinde gorlntlli ve sesli iletisim tekniginin
kullaniimasi Ulkemize hem i¢ hukukumuz agisindan 6706
saylll Kanunda, hem de gectigimiz yil onaylanip yirtrlige

giren Ceza iglerinde Kargilikli Adli Yardimlagsma

Avrupa  S6zlesmesinin - Ek 2 numarali
Protokolinde yer almigtir. GGruntdld ve
sesli iletisim tekniginin kullaniimasi
suretiyle  gerceklestirilmesi
istenen islemler,
yerine getiren
devletin yetkili
makam  veya
mercilerinin yonetimi
altinda  ve bu devletin

hukuku uyarinca yiritilir.

S6z konusu yontemin kullanildig

durumlarda da hazir bulunma talepleri mimkunddr.
Bununla birlikte sdz konusu istinabe islemi eger sesli ve
goruntull iletisim tekniginin kullaniimasi suretiyle yerine
getirilse bile, bu islem talep eden devletin adli mercilerinin
yonetimi altinda ve bu devletin hukuku uyarinca

gerceklestirilir.

sonu¢ olarak, hazir bulunma hakkl giderek artan
adli igbirligi taleplerinin yerine getirilmesinde sik¢a
kullanilan ve yayginlasan bir hak ve yetkidir. Bu durum,
adli isbirliginin kalitesini ve glvenilirliginin artirmasi
agisindan  6nem tagimaktadir. Ulkeler bu taleplere

mutekabiliyet cercevesinde sicak bakmaktadirlar.

authorities of the requesting state, which will obviously

impair the independence of the judiciary of states.

on the other hand, the use of audiovisual communication
technique in carrying out requests for judicial assistance
has been included in Turkish Law No. 6706 and in the 2nd
additional protocol of the European Convention on Mutual
Legal Assistance in Criminal Matters which was ratified and
enacted the pastyear. Proceedings which require the use of
audiovisual communication technique shall

be carried out under the administration
of the competent authority or
organs of the executing
state and law of

that state.

Requests  for
the right to be
present  can
also be made in
the use of the above said
method. However, even if the said

judicial assistance process is fulfilled through

the use of audiovisual communication technique, this
process is carried out under the administration of the
judicial authorities of the requesting state and the law of

that state.

The right to be present is a frequent and widely used right
and power in carrying out the growing requests for judicial
cooperation. This is vital in increasing the quality and
reliability of judicial cooperation. Countries are welcoming

these requests within the framework of reciprocity.
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