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AUDIOVISUAL COMMUNICATION TECHNIQUE

AdI1 isbirligi kapsaminda kalan islemleri i¢c hukukumuz
yonlnden bir bltln olarak diizenleyen 6706 sayill Cezai
Konularda Uluslararasi Adli is Birligi Kanunu 23 Nisan
2016 tarihinde TBMM tarafindan kabul edilerek 5 Mayis
2016 tarihinde yiiriirlige girmistir. Bdylece, daha dnce
mevzuatimizdaki genel hitkiimler cercevesinde uygulanan
bir cok uluslararasiadliyardimlagma kurumu yasal zemine
kavusturulmustur. Bunlardan biri de video konferans
yoluyla uluslararasi adliyardimlagma yontemidir.

GOrintild ve sesli iletisim tekniklerinin uluslararasi adli
yardimlagmada kullanilabilmesi imkanini dizenleyen
Kanunun 9. maddesi, Ceza iglerinde Karsilikli Adli
Yardimlasma Sézlesmesi'ne Ek 2 Nolu Protokol’de (CETS
182) yer verilen ‘video konferans araciligiyla durugma’
baslikli 9. maddenin i¢ mevzuatimiza yansitiimig halidir.
Ulkemiz s6z konusu Ek 2 Nolu Protokolli 11 Temmuz 2016
tarihinde onaylamis olup, Protokol dlkemiz bakimindan 1
Kasim 2016 tarihinde yirirlige girmistir.

Kanun'da yapilan bu diizenlemede, adli yardimlagsma
talebinin yerine getirilmesinde goriintllu ve sesli iletisim
tekniginin kullaniimasinin istenebilecegi ve bu taleplerin
yerine getirilmesinde, yerine getiren devlet hukukunun
uygulanacagl ve bu devletin makam ve mercilerinin
yonetimi altinda gerceklestirilecegi belirtilmistir.

Kanun‘un 9. maddesinin ikinci ve Gctincu fikralarinda,
s0z konusu adli yardimlasmanin, yerine getiren devletin
makam ve mercilerinin yonetimi altinda yaptimasi
kuralinin istisnasi dlzenlenmistir. Buna gbre, eger
milletlerarast andlagsmalarda  hikim  bulunuyorsa,
gorlntllu ve sesli iletisim teknikleri kullanilarak yapilan
uluslararasi adli yardimlasma talep eden devlet hukuku
uyarinca ve bu devlet yetkili adli mercilerinin yénetimi
altinda yapilabilecektir. Soyle ki;

Turkiye ile vyabanci devlet arasindaki milletlerarasi
anlagsmalarda hukim bulunmasi halinde, Turkiye’nin
yabanci devletten adli yardimlagmayi gériintGll veya sesli
iletisimtekniklerikullaniimak suretiyleyerine getirilmesini
istemesi durumunda, talep Tiirk adli mercilerinin yonetimi
altinda ve Turk hukuku uyarinca yerine getirilecektir.

From the aspect of domestic law, the Law no. 6706 on
International Legal Assistance in Criminal Matters, which
regulates activities as an entirety within the context
of legal assistance, was passed on 23 April 2016 by the
Turkish Grand National Assembly (TBMM) and entered into
force on 5 May 2016. Thus, international legal assistance
organizations previously in practice within the framework
of the general provisions in the legislation found legal
ground. One of these techniques is international legal
assistance through video conference.

The article 9 of the Law that enables the utilization of
audiovisual communication techniques for international
legal assistance is the incorporation of the article 9 entitled
“Legal Assistance through Audiovisual Communication
Technique” included in the Second Additional Protocol (ETS
182) to the Convention on Mutual Assistance in Criminal
Matters to domestic legislation. The Second Additional
Protocol was approved on 11 July 2016 in Turkey and
entered into force on 1 November 2016.

These changes made in the Law state that the use of
audiovisual communication technique may be requested
to be used during the execution for legal assistance. These
activities shall be conducted under the supervision of
the component authorities of the executing State and in
accordance with the law of this State.

In the second and third paragraphs of article 9 of the Law,
provides derogation to the rule that requested States shall
execute judicial cooperation under the supervision of the
competent authorities of that State. Pursuant thereto, in
the event that judicial authorities of a foreign State request
for legal assistance through audiovisual communication,
the request shall be executed, as long as it is provided for
by the international agreements, under the supervision of
the competent authorities of the requesting State and in
accordance with the law of that State.

Namely; in the event that Turkish judicial authorities
request that the request for legal assistance is executed
through audiovisual communication technigues, the
request shall be executed, as long as it is provided for
by the international agreements between Turkey and
foreign State, under the supervision of competent Turkish
authorities and in accordance with Turkish law.
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Yine benzer sekilde, Tirkiye ile yabanci devlet arasindaki
milletlerarasi anlagmalarda hukim bulunmasi halinde,
yabanci devlet adli mercilerinin Tirkiye'den yaptiklari
adli yardimlagma talebinin goriintllli ve sesli iletigim
teknigi kullaniimak suretiyle yerine getirilmesi talepleri,
yabanci adli mercilerin yonetimi altinda ve bu tilke hukuku
uyarinca yerine getirilebilecektir. Ancak, yabanci adli
mercilerininydnetimialtindaveyabancidevlet hukukunun
uygulanmasina cevaz verilen bu dlzenlemede, adli
mercilerimize talebin yerine getirilmesi esnasinda hazir
bulunma ve islemler sirasinda Tlrk hukukunun temel
ilkelerinin ihlal edilmemesine hassasiyet gosterilmesi
odeviylklenmistir.

6706 sayill Cezal Konularda Uluslararasi Adli is Birligi
Kanunu’ndaki konuya iliskin dizenlemeler bundan
ibarettir. Anlasilacagi lzere, Kanun'da goriintili ve sesli
iletisim teknigiyle adli yardimlasma kurumunun ana
hatlarina yer verilmistir.

Bahsi gecen miessese, Ceza islerinde Karsilikli AdIT
Yardim Avrupa Sozlesmesi’ne Ek 2 Nolu Protokolde “video
konferans aracihiglyla durusma” bashgl altinda daha
detayli bir sekilde diizenlenmigtir.

S6z konusu Ek Protokolde, video konferans araciliglyla
durusma diizenlenmesi talebini yerine getirecek tarafin,
kendi hukukunun temel ilkelerine ters dlismedigi stirece
ve durugsmanin yapilabilmesi icin gerekli teknik araglara
sahip olmasi kaydiyla kabul edecegi dizenlenmistir.
Boylelikle, talebin kabul edilmesini miteakip, talep edilen
lilke adli makamlar kendi dlkesinin hukuku uyarinca
dinlenilmesi talep edilen kisiyi cagiracak ve talep edilen
tlkenin yetkilisi durusma slresince orada bulunarak,
kendi hukukunun temel ilkelerini gozetecektir.

Ek 2 Nolu Protokolin “video konferans araciligiyla
durusma” bagliklr9. maddesinde bahsi gecen yontem kural
olarak tanik ve bilirkisilerin dinlenilmesine hasredilmistir.
Buna gore, talep edilen tarafin Ulkesinde bulunan bir
kisinin, talep eden tarafin adli makamlari tarafindan
tanik veya bilirkisi olarak dinlenilmesi gerekiyorsa ve bu
kisinin talep eden ulkede bizzat dinlenilmesi mumkin
degilse veya arzu edilmiyorsa, talep eden taraf maddenin
ongordugu sekilde ilgili kisinin video konferans yoluyla
durusmaya katiimasini talep edebilecektir.

Similarly, in the event that judicial authorities of a foreign
State request that the request for legal assistance is
executed through audiovisual communication techniques,
the request shall be executed, as long as it is provided for by
the international agreements between Turkey and foreign
State, under the supervision of the competent authorities
of the requesting State and in accordance with the law
of that State. However, the regulation that allows for the
execution of the request under the supervision of the
competent authorities and the law of that State, stipulates
that, during the execution of the request, Turkish judicial
authorities shall be present and shall observe that the
fundamental principles of Turkish law are not violated.

Law no. 6706 relating to the subject of International
Legal Assistance in Criminal Matters is as such. As it is
understood, the law outlines the organization for legal
assistance through audiovisual communication technique.

The aforementioned organization is detailed under the
heading “hearing through audiovisual communication”
in the Second Additional Protocol of the Convention on
Mutual Assistance in Criminal Matters

In the aforementioned additional protocol, it is stipulated
that the party executing the request for hearings through
audiovisual communication shall execute the request
as long as it is provided that it is in accordance with the
law of that State and that the necessary technical means
for the execution of the hearing are held. Thus, following
the execution, the judicial authorities of the requested
State shall observe the fundamental principles of its law
when the person requested for hearing is summoned in
accordance with the law of that State and the authority of
the requested State is present during the hearing.

The technique, mentioned in the 9th article entitled
“Hearings through Audiovisual Communication” in the
Second Additional Protocol, is devoted to the hearing of
witness and expert witnesses as a rule. Accordingly, should
the person who resides in the State of the requested party
be required to testify by the judicial authorities of the
requesting party as a witness or expert witness and should
the hearing of that person be impossible or undesired, the
requesting party may request that the subject attend, as
set forth by the article, the hearing through an audiovisual
conference.
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Bununla birlikte Ek Protokole gére taraflar, uygun
gordikleri durumlarda ve kendi yetkili adll makamlarinin
onaylyla, sanik veya siphelinin de video konferans
araciliglyladurugmayakatiimasticin Protokol hiikiimlerine
basvurabileceklerdir. Bu durumda taraffarin kendi ulusal
hukuklart ve ilgili uluslararasi diizenlemeler uyarinca
video konferans gerceklestirme karari ve video konferansin
hangi yolla gerceklestirilecegi hususlari, taraflar arasinda
yapilacak olan anlagmayla belirlenecektir.

Ek 2 Nolu Protokol Akit Devletlere, Avrupa Konseyi Genel
Sekreterine hitaben yazilacak bir beyanname ile sanigin
ve siphelinin video konferans araciligiyla durugmaya
katiimasina cekince koyabilme imkani tanimistir. Ulkemiz
bu dizenlemeye herhangi bir cekince koymamis ve
beyanda bulunmamistir.

Yukarida yapilan
aciklamalardan da
anlasilacagl Uzere, ic
hukukumuza  taslyan
6706  sayil  Cezal
Konularda  AdIl s
Birligi Kanunu, Ceza
islerinde Karsilikli AdIi
Yardimlasma  Avrupa
Sozlegmesinden  farkli
olarak, gorlntili ve
sesli iletisim teknigiyle adli yardimlagmayi genel olarak
dlzenlemig ve sdz konusu yontemin uygulanmasi
acisindan  yargilamanin - sujeleri  arasinda  ayrima
gitmemigtir.

Ancak, talep eden Akit devletlerin maddeye cekince
koymug olmasi durumunda, Ulkemiz de ‘karsiliklilik
ilkesi’ uyarinca, bu devletin video konferans yoluyla sanitk
savunmasl! alinmasi yoniindeki talebini reddedebilecektir.

Bu cercevede ‘Gorintilli ve sesli iletisim teknigiyle
adli yardimlagma’ hem adli mercilerimizin yargilama
faaliyetlerinikolaylastirmasiagisindan hemde uluslararasi
adliisbirligine kazandirdig1 etkinlik ve verimlilik acisindan,
6706 sayill Kanunla hukukumuza kazandiriimig olan
onemli bir dizenlemedir.

As regards Additional Protocol, parties may resort to
the provisions of the protocol when deemed applicable
and with the approval of their judicial authority for the
defendant and suspect to attend the hearing through
an audiovisual conference. In that case, according to
the national laws of the parties and the concerned
international law regulations, the decision to execute an
audiovisual conference and the means for the execution of
the conference shall be determined by an agreement to be
signed among parties.

The Second Additional Protocol allows for contracting
parties to make a reservation forthe defendantand suspect’s
appearance at a hearing through an audiovisual conference
by means of declaration addressed to the Secretary General
of the Council. Turkey has not made any reservations nor
declarations regarding this regulation.

As understood from
the explanations
above, unlike the
European Convention
on Mutual Assistance
in Criminal Matters,
law no. 6706 on
Judicial ~ Cooperation
on Criminal Matters
that  brings  the
agreement to
domestic law rectified judicial cooperation through
audiovisual communication technique and does
not discriminate subjects under trail to which the
aforementioned technique can be executed.

However, as per the “principle of reciprocity”, Turkey
can overrule the request of the State for the statement
of defendant through audiovisual conference should
contracting States make a reservation to the article.

Withinthisframework,legalassistancethroughaudiovisual
communication technique, which both facilitates the
prosecution activities of our judicial authorities and brings
force and efficiency to international judicial cooperation,
is a significant regulation implemented through Law
n0.6706 into Turkish law.
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