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Ulkemiz, Ceza Islerinde Karsilikli Adli Yardim
Avrupa Sézlesmesi'ne Ek 2 numarali (2001 tarihli)
Protokolii 22/03/2016 tatihinde imzalamistir. 6710 sayil
Kanunla onaylanmasi uygun bulunan ve 05/05/2016
tarihli Resmi Gazete'de yayinlanan Protokol, 01/11/2016
tarthinde yurtrlige girecektir.

Protokol, cezal konularda karsilikli adli
yardimlasmaya iliskin Avrupa Konseyi Sézlesmesinin
uygulanmasinda taraf devletlerin karsilastigt bazi
sorunlarin giderilmesi, adli yardimlasmanin daha hizls, ileri
ve etkin sekilde yuritilmesi ve gerektiginde sozlesme ile
getirilen uygulamalarin gelistirmesi amaciyla
hazirlanmistir. S6z konusu amaglart gergeklestirmek igin
Protokol ile bazi yeni adli yardimlasma yontemleri
getirilmistir. Bunlarin baslicalart sunlardir:

1- Video konferans veya Telefon konferans
araciligiyla durusma: Bu yontem, teknolojideki
gelismelerin sagladigr imkanlardan yararlanarak, 6zellikle
sintrasan sucglar nedeniyle yuritilen sorusturmalar
cercevesinde, farkli tilkelerde bulunan kisileri tek bir yerde
bir araya getirmenin pratik ya da ekonomik acidan
miimkiin olmadigr durumlarda, yararlanilmast 6ngorilen
yeni bir adli yardimlasma yoludur. Yonteme iliskin
islemler, yerine getiren devletin yetkili makam veya
mercilerinin idaresi altinda ve bu devletin hukuku uyarinca
yurttilecektir.

2- Sinir Stesi takip: Iadeye elverisli belirli suglardan
dolay1 taraf bir devletin kolluk gérevlilerine, bu tir bir su¢
islediginden stiphelenilen ya da boyle bir kisinin tespitini
saglayacagi distnilen kisileri, diger bir taraf tlkesinde
takip edebilmesine imkan tantyan bir yontemdir. Ancak,
sinir Gtesi takip edilecek suglar arasinda “ter6r” suglarinin
saytlmamast, tlkemiz agisindan terér tehdidinin 6nemi ve
terér sorusturmalarin sayist dikkate alindiginda, bir
eksiklik gibi gérilmektedir. Diger taraftan sinir Stesi takip
yapacak makamlarin, Ulkemiz sinirlart icerisinde tek
baslarina harcket etmelerinin, Anayasamizin 138 ve
140'nct maddeleti ile Ceza Muhakemesi Kanunun 3 tincii
maddesi dikkate alindiginda mimkin goérilmemesi
nedeniyle, “Ek Protokol'in getirdigi bu yontemin kabul
edilmedigine” iliskin ¢ekince konulmustur.

3- Gizli sorusturma: Gizli sorusturmaya
basvurmaksizin yuritilmesi miimkin olmayan ya da ¢cok
zor olan sorusturmalar agisindan uygulanabilecek olan bu
yontem, polis ya da diger adli olmayan isbirligi
yontemlerinden daha ziyade bir adli yardimlasma tirt
kabul edilmistit.

4- Ortak sorusturma: Sinir 6tesi boyutu olan,
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SECOND ADDITIONAL PROTOCOL TO THE EUROPEAN

CONVENTION ON MUTUAL ASSISTANCE IN CRIMINAL MATTERS

Turkey signed the Second Additional Protocol (of
2001) to the European Convention on Mutual Assistance
in Criminal Matters on 22 March 2016. The Protocol
which was approved by the Law of 6710 and published
on the Official Gazette on 5 May 2016 will enter into
forceon01/11/2016.

The Protocol was drafted in order to eliminate some
problems faced by the State Parties in the
implementation of the European Convention on Mutual
Assistance in Criminal Matters, to carry out the mutual
legal assistance in a more rapid, advanced and effective
way and, when needed, to develop the practices provided
by the Convention. The Convention provides some new
legal assistance methods for achieving the mentioned
aims. Principal methods are as follows:

1- Hearing by video conference or telephone
conference: This method is a new method for legal
assistance which is envisaged to be used, through
benefiting from the opportunities of the developments in
the technology, when it is not possible, practically and
economically, to bring together the persons in different
countries especially within the framework of
investigations for trans-border crimes.. The procedures
related with this method shall be conducted in the
supervision of the competent authority of the
implementing state and in accordance with the law of this
state.

2- Cross-border observations: It is the method
which allows the law enforcement officers of a State
Party to observe the person who is presumed to have
taken part in a criminal offence to which extradition may
apply, or a person who it is strongly believed will lead to
the identification or location of the above-mentioned
person in the territory of another Party. However, the
fact that the crime of "terrorism" is not enumerated
among the offence eligible for cross-border observance
is a deficiency when the importance of the threat of
terrorism with regard to our country and the number of
the investigations concerning terrorism are considered.
On the other hand, it is not possible, in accordance with
articles 138 and 140 of the Constitution of the Republic
of Turkey and article 3 of Criminal Procedure Code, for
the authorities of cross-border observance to conduct the
observance in an unescorted way in the territory of
Turkey and thus reservation was made stating that "This
method provided by the Additional Protocol is not
approved".

3- Covertinvestigation: This method may be used in
the investigations which cannot be conducted or are
really hard to conduct without acting under covert
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6zellikle de organize bir sugu sorusturan devlete, soz
konusu sugla baglantili olan ya da bu konuda isbirligi
yapmanin fayda saglayacagt diger devlet yetkililerinin
sorusturmaya katilimindan faydalanma imkani taniyan bir
yontemdir.

Yirttilen sorusturma kapsaminda, ilgili devletlerin
savcl, hakim veya kolluk kuvvetlerinden olusmast
muhtemel olan ortak sorusturma ckipleri (Joint
Investigation Team / JIT), sorusturmanin Snemli bir
kisminin yiritilmesi beklenen devlette kurulacaktir. JIT
tyelerinin, faaliyette bulunulan devletteki sorusturmaya
yonelik islemler sirasinda, hazir bulunmalarina izin
verilecektir.

5- Kontrollii teslimat: Suglularin iadesini gerektiren
cezal sorusturmalar gercevesinde, siniragan su¢ isleyen
kisilerin kimliklerinin belitlenmesi amaciyla, su¢a konu
malin ya da maddenin sevkiyatina, bir yada daha fazla
Devletin topraklart disina ¢ikarilmasina, topraklarindan
gecirilmesine yada topraklarina girisine imkan taniyan
yontemdir.

0- Tazmin: Sug islenerek elde edilen mallarin, 6rnegin
calintt mallarin, gercek sahiplerine iade edilmesi amaciyla
diger tarafin tasarrufuna birakilmasi talebinde
bulunmasina imkan tantyan bir yontemdir. Ancak talepte
bulunulan taraf, 6rnegin delil niteligi tagidigt i¢in mala el
konuldugu durumlarda, talebi yerine getirmeyi

reddedebilir.

identity and is considered as a legal assistance method
rather than the methods for police or other kinds of
assistances.

4- Joint investigation: This method allows a State
Party which investigates an offence with a cross-border
nature, especially an organized crime, to take advantage
of the participation of the competent authorities of
another State Party which is related with the offence or
when it is beneficial to cooperate with concerning this
issue.

Within the scope of the investigation, Joint
Investigation Teams (JIT) which is probable to be
consisting of the prosecutors, judges or law enforcement
officers of the related states shall be established in the
state where it is expected to conduct a significant part of
the investigation. The members of JIT shall be allowed to
be present during the procedures related with the
investigation in territory of the concerned State.

5- Controlled delivery: This method allows, in the
framework of criminal investigations into extraditable
offences, delivering, taking, crossing or entering the
property or item, which is subjected to an offence, to and
from the territories of one or more States in order to
identify the persons committing cross-border offences.

6- Restitution: This method allows the requests to
place properties obtained by criminal means at the
disposal of the requesting Party with a view to their
return to their rightful owners. However, the requested
Party may reject the request stating that, for example, the
property has been seized as it is in the nature of evidence.
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