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I. Genel Olarak

Drsisleri Bakanlhigy verilerine gore yurtdisinda 5,5
milyonu agkin Turk yasamaktadir. Bu say1, Ttrkiye'ye kesin
donts yapmus olan kisilerle birlikte distuntldiginde ciddi
sayida insanimizin yurtdist ile baglantisinin bulundugu
ortaya ¢ikmaktadir. Diger yandan, Kiltir ve Turizm
Bakanlhginin en son yaymladigt istatistik verilere gére 2014
yilinda Tiurkiye'ye 40 milyonu askin yabanci turist
gelmistir.

Tirkiye Avrupa Birligi tiyesi olmamakla beraber,
Avrupa Birligi tlkelerine komsu olmasi, glimrik birligi
anlasmasi bulunmasi, yurtdisinda yasayan
vatandaglarimizin biyiik cogunlugunun Avrupa Birligi
tilkelerinde bulunmast gibi nedenlerle Ulkemiz, Avrupa
Birligi icerisinde gecerli serbest dolasimin neden oldugu
sorunlardan etkilenmektedir. Bu ise, 6zellikle sinir asan sug
tirleri ile mucadele acisindan ciddi sorunlara neden
olmaktadir. Butiin bu olgular giiclii uluslararasi adli isbirligi
mekanizmalarint zorunlu kilmaktadir.

Buna ragmen, bugiine kadar bu adli isbirligi
kapsaminda kalan islemleri i¢c hukukumuz yéntnden bir
bitin olarak dizenleyen 6zel mahiyette bir kanun
bulunmamaktaydi. Gergi bu konuda; hikimlilerin nakli
3002 sayilt "Tiirk Vatandaslart Hakkinda Yabanci Ulke
Mahkemelerinden ve Yabancilar Hakkinda Turk
Mahkemelerinden Verilen Ceza Mahkumiyetlerinin
Infazina Dair Kanun" gibi baz1 6zel nitelikte kanunlar ile,
suclularin iadesi hakkindaki 5237 sayili Turk Ceza
Kanunu'nun 18 inci maddesi gibi bazi hukimler
bulunmaktaydi. Fakat bu diizenlemeler konuya iliskin
thtiyact tam olarak karsilamakta yetersiz kalmaktaydh.

Ancak bilindigi tizere Anayasamizin 90 1nci
maddesinin besinci fikrasi geregince usuliine gore
yurtrlige konulmus milletlerarast andlasmalar kanun
hikminde olup, i¢ hukukumuzda dogrudan sonug
dogurdugundan, adli igbirligi talepleri esas itibariyla
milletlerarast andlagmalara gore, bunun da bulunmamasi
halinde ise mitekabiliyet ilkesi cercevesinde yerine
getirilmekteydi. Nihayetinde s6z konusu boslugu
doldurmak tizere 23 Nisan 2016 tarihli ve 6706 sayili
"Cezai Konularda Uluslararast Adli Is Birligi Kanunu"
kabul edilmistit.

6706 sayili Kanun 7 bolim ve 38 maddeden
olusmaktadir. Kanun'un genel hikiimlerinde esas olarak
tim adli isbirligi tirlerine iliskin genel esaslar ve 6zellikle
Bakanhigimizin merkezi makam yetkisi dizenlenmistir.

~ CEZAI KONULARDA ULUSLARARASI ADLI
ISBIRLIGI KANUNU’NUN GETIRDIGI YENILIKLER

REFORMS INTRODUCED BY THE LAW ON INTERNATIONAL
JUDICIAL COOPERATION IN CRIMINAL MATTERS

1. General Overview

According to the data obtained from the Ministry of
Foreign Affairs, over 5,5 million Turks live abroad. Also,
taking into account the citizens who returned to Turkey
indefinitely, it turns out that a very considerable number
of our citizens have connections with foreign countries.
On the other hand, according to latest statistical data
published by Ministry of Culture and Tourism, over 40
million tourists came to Turkey in 2014.

Despite being a non-member of the EU, our Country
is being exposed to the influence of problems stemming
from the freedom of movement within the EU, due to the
Jact that Turkey is a neighboring country to the EU, that a
Customs Union agreement is in place and that the
majority of our citizens living abroad are located in EU
countries. This situation causes serious problems,
especially with regard to the fight against cross-border
crimes. All of these factors necessitate strong
international judicial cooperation mechanisms.

In spite of this situation, so far, there has been no

special law regulating procedures within the scope of
Jjudicial cooperation with regard to our domestic law. The
Law no. 3002 on the “Execution of Convictions Given by
the Foreign Courts concerning the Turkish Nationals and
Convictions Given by the Turkish Courts concerning the
Foreign Nationals” sets out the the provisions for the
transfer of sentenced persons, whereas Article 18 of the
Turkish Criminal Code no. 5237 regulates extradition.

But these legal arrangements fell short in meeting the
requirements fully, regarding the issue.

However, as it is known, pursuant to Article 90,
Paragraph 5 of our Constitution, international treaties in
force, have the power of law, and thus have direct
influence and consequence on our domestic law. The
requests for judicial cooperation, essentially, have been
executed in accordance with international treaties, if they
do not exist, then within the framework of principle of
reciprocity. Finally, in order to fill the gap in question, the
Law no. 6706 on “International Judicial Cooperation in
Criminal Matters" was adopted on 23 April 2016.

The abovementioned law consists of 7 Chapters and
38 Articles. The general provisions of the law govern the
general principles concerning all types of judicial
cooperation and especially the competence of our
Ministry as the Central Authority. In other chapters,
issues of legal assistance, extradition, transfer of
investigations and prosecutions, transfer of execution
and transfer of sentenced persons, have been covered.
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Diger boliimlerde de adli yardimlasma, iade, sorusturma
ve kovusturma devri, infaz devri ve hikimli nakli
konularina yer verilmistir.

II. Cezai Konularda Uluslararas: Adli Ig Birligi
Kanunu'nun getirdigi 6nemli yenilikler

a. Adli Yardimlagmada Yenilikler

Kanunun ikinci bélimiinde esas itibariyla Ceza
Islerinde Karsilikli Adli Yardim Avrupa Sozlesmesi ile
belitlenmis olan adli yardimlasma miiessesesinin genel
ilkelerii¢ hukukumuza taginmuistir.

Bundan bagka, halen mevzuatimizdaki genel
hikiimler cercevesinde uygulanan video konferans
yontemiyle uluslararasi adli yardimlasma yasal zemine
kavusturulmustur. Adli yardimlasma taleplerinin gerek
talep eden, gerekse talep edilen devlet olarak gérintili ve
sesli iletisim teknigi kullanilmas: yoluyla yerine
getirilebilmesine olanak saglanmaktadir.

b. Suglularin Iadesinde Yenilikler

Kanunla getirilen diger bir 6nemli yenilik “Rizaya
Dayali Tade” miiessesesinin kabuliidiir. Rizaya dayali iade,
kisinin iadeye riza gOstermesi halinde, olagan iade usulii
izlenmeksizin talep eden devlete iade edilmesidir. Boéylece,
“Suclularin Iadesine Iliskin Avrupa Sézlesmesine Ek
Uciincii Protokol”de diizenlenmis bu miiessese i¢
hukukuma aktarilmis ve ilgilinin kabul etmesi halinde iade
strecinin kisa sirede sonuclandirilmast amaclanmustir.

Diger bir yenilik ise iade hususunda yerine getirme
kararinin verilmesine iliskindir. Daha 6nce, Tirk Ceza
Kanunu'nun milga 18 inci maddesi uyarinca, agir ceza
mahkemesi tarafindan “iade talebinin kabul edilebilir
olduguna” dair verilen karar kesinlestikten sonra, bu
kararin yerine getirilip getirilmeyecegi Bakanlar
Kurulunun takdirinde bulunmaktaydi. 6706 sayih Kanun
ile iade stirecini kisaltmak amaciyla, diger yabanci devlet
uygulamalari da dikkate alinarak, Bakanlar Kurulu karart
yerine, “iade talebinin kabul edilebilir olduguna” dair
kararin uygulanmast Disisleri ve Igisleri Bakanliklarinin
gbriisti alinarak Adalet Bakaninin teklifi ve Bagbakanin
onayina birakdmistir.

I1. Important reforms introduced by the "Law on
Judicial Cooperation in Criminal Matters"’

a) Reforms in Legal Assistance

Essentially, in the second chapter of the law, the
general principles of legal assistance concept is
introduced into our domestic law, which have been
established by the European Convention on Mutual
Assistance in Criminal Matters.

Additionally, international legal assistance, which
has been implemented by the method of video conference
within the framework of general provisions of our
legislation, has gained legal ground. It is now possible to
Sulfill legal assistance requests through use of audio and
visual communication techniques, for both requesting
andrequested states.

b) Reforms in Extradition

Another reform that is introduced by the new law is
that the adoption of "Extradition based on Consent”. It
means the extradition of the sentenced person to the
requesting state without following the routine extradition
procedure if he/she gives consent to his/her extradition.
Through the adoption of the law, this concept has been
transferred into our domestic law, which was previously
regulated by the "Third Additional Protocol to the
European Convention on Extradition". What is aimed by
this provision is the speedy conclusion of extradition
procedures, if the sentencedperson gives consent.

Another reform concerns the rendering of execution
decisions on extradition. Formerly, pursuant to the
abolished Article 18 of Turkish Criminal Code, following
the finalization of the decision of "acceptability of the
extradition request" by the high criminal court, it was
under the discretion of Cabinet of Ministers to make the
final decision about the request. In order to shorten the
extradition proceedings and by taking into account the
practice in other states, the new Law no. 6706 also
introduced the following reform: now, the
implementation of the court decision on the
"acceptability of the extradition request" is to be ratified
by the Prime Minister, following the proposal of the
Minister of Justice and by taking the opinions of the
Ministry of Foreign Affairs and Ministry of Interior.
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c. Sorusturma ve Kovugturma ile Infazin ¢) Reform regarding the Transfer of Investigations,
Devrinde Yenilikler Prosecutions and Execution

Sorusturma ve kovusturma devri bugline kadar
sadece Ceza Kovusturmalarinin Aktarilmasina Dair
Avrupa Sézlesmesi hitkiimlerine gore ve bu Sézlesmeye
taraf devletlere yapilabilmekteydi. Yine, infaz devri de,
Ceza Yargilarinin Milletlerarast Degeri Konusunda
Avrupa Soézlesmesi hitkimlerine gore, anilan Sézlesmeye
taraf devletlere yapilabilmekteydi. Kanun ile tim
devletlere sorusturma ve kovusturma ile infazin devri
imkani getirilmistir.

d. Hukiimliilerin Naklinde Yenilikler

Hikimli nakline iliskin milga 3002 sayili Kanun
hiukimleri dikkate alindiginda, sadece yabanci devlette
hitkiim giyen Tiirk vatandaslarinin Ulkemize nakilleri
mumkindt. Kanun, Turkiye ile siki sosyal bagi olan
yabancilarin da Ulkemize nakillerini miimkiin hale
getirmistir. Ayni sekilde Ulkemizde hiikiimli bulunan
kisilerin uyruguna bakilmaksizin siki sosyal baginin
bulundugu yabanci devlete nakline imkan taninmaktadir.

Diger 6nemli bir yenilik ise, aynen infaz sisteminin
benimsenmesidir. 3002 sayili Kanun uygulamasinda
yabanct devlet mahkemeleri tarafindan verilen kesinlesmis
mahkamiyet kararlarinin Tirkiye'de infazi i¢in dénisim
karart alinarak hikimlia nakli islemi gerceklestiril-
mekteydi. Kanun ile Hiktmlilerin Nakline Dair
S6zlesmenin “Infazin Devami” basliklt 10 uncu
maddesindeki ilkeler i¢ hukuka aktarilarak, yabanct devlet
mahkemeleri tarafindan verilen mahkamiyet kararinin
donistim karart alinmadan Turk kanunlarina gore infaz
edilecegine iliskin diizenlenme yapilmugtir.

Getirilen bir diger yenilikle; hitkiimli hakkinda hapis
cezast ile birlikte adli para cezasina hiikmedilmesi ve para
cezasinin Odenememesi halinde, para cezast hapse
cevrilerek, para cezasint 6deyememenin nakle engel
olmasinin 6ntine gecilmektedir.

ITI. Sonug ve Degerlendirme

"Cezal Konularda Uluslararast Adli Is Birligi
Kanunu" ile milletlerarast andlagmalar disinda uluslararast
adli isbirligini bir buitiin olarak diizenleyen bir kanun Tirk
hukukuna kazandirilmigtir. Bu yoni itibariyla Merkezi
Makam olarak Adalet Bakanliginin uluslararas: adli
isbirligindeki gérev ve yetkilerinin tanimlanmis olmast bile
tek basina onemlidir. Tanimlanan bu gérev ve yetkiler
esasen Merkezi Makam olarak milletlerarast andlasmalara
dayanarak Adalet Bakanlg: tarafindan kullanidmaktayds.
Ancak, i¢ hukukumuz ag¢isindan konuya veya devlete 6zel
milletlerarasi andlasmalar yerine, uygulama agisindan daha
kolay olan tek bir kanunla bu is ve islemlerin yiirttilmesi
uygulama agisindan ciddi kolayliklar saglayacaktir.

-

Up till now, transfers of investigations and
prosecutions could be done according to the European
Convention on Transfer of Criminal Proceedings and to
the states that ave parties to this Convention. Similarly,
transfer of executions could be done according to the
European Convention on International Validity of
Criminal Judgments and to the states that are parties to
this Convention. By means of this Law, transfer of
investigations and prosecutions, as well as execution to
all states has been facilitated.

d) Reforms in the Transfer of Sentenced Persons

Considering the provisions of the abolished Law no.
3002, regarding the transfer of sentenced persons, we see
that only the transfer of Turkish citizens sentenced in a
foreign country, was possible. The new Law introduces
the possibility that the foreigners, who have strong social
connections with Turkey, can also be transferred to our
Country. Likewise, regardless of the nationality of
sentenced persons in our Country, their transfer to a
foreign state with which he/she has strong social
connections, has also been enabled.

Another important reform is the adoption of the
same execution system. In the implementation of Law no.
3002, the transfer of sentenced persons was being
carried out through a conversion decision, for the
execution of finalized conviction judgments rendered by
foreign state courts, in Turkey. Through this Law, the
principles set forth in Article 10 of the Convention on
Transfer of Sentenced Persons, have been transferred
into our domestic law and thus, a new provision which
stipulates that "the sentences of conviction rendered by
foreign state courts shall be executed according to
Turkish laws without obtaining a conversion decision”
has been introduced.

Another reform is that in case the convict was
sentenced to an imprisonment and also a pecuniary fine,
and he/she fails to pay that amount, then this amount
shall be converted into imprisonment, so that non-
payment does not hinder the extradition.

III. Conclusion and Evaluation

This new Law on “International Judicial
Cooperation in Criminal Matters” has been a great gain
for Turkish Law, as it wholly regulates the international
judicial cooperation, excluding the international
treaties. In this sense, even the fact that duties and powers
of the Ministry of Justice, as the Central Authority, have
been described is important on its own. These duties and
powers were -in fact- being used by the Ministry of
Justice, as the Central Authority, based on international
treaties. However, introducing this new law into our
system shall provide significant convenience in respect of
the implementation of relevant procedures with a unique
law, instead of referring to topic or state-specific
international treaties.
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