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Merkezi Makam Kavramina Genel Bir Bakig

Gintimiizde iilkelerarasi iletisimin ve dolasimin giderek
artmast ve teknolojideki hizli gelismeler suglulugun
uluslararast boyut kazanmasinda 6nemli bir rol oynamis ve
Ozellikle sinirasan suclarda ciddi bir artiga neden olmustur. Bu
durum sugla micadelede uluslararas: adli isbirliginin
gelistirilmesini zorunlu kilmistir. Dolayistyla devletler, adli
yardimlasma, suclularin iadesi, kovusturmalarin aktarilmasi
ve infaz devri gibi adli isbirligi taleplerinin yerine getirilmesi
amactyla ¢ok sayida ikili anlagsmaya imza atmislar ve bu
alandaki cok tarafli s6zlesmelere taraf olmuslardir.

Uluslararast adli isbirligi miiesseselerindeki ¢esitlilik ve
karmagiklik, bu konudaki ikili ve ¢ok tarafli anlagmalarin
sayica coklugu ve devletlerin hukuk sistemleri arasindaki
farklibiklar, devletleri adli isbitligi alaninda koordinasyonu
saglayacak uzman kurumlar, baska bir ifadeyle "merkezi
makam"lar olusturmaya sevk etmistir. Bazi ikili ve cok tarafli
sozlesmelerde de adli isbirligi taleplerinin yerine getirilmesi
bakimindan taraf devletlere merkezi makam belirleme
yukimlaligi getirilmistir.

Ornegin Sintrasan Ogiitlii Suclara Karst Birlesmis
Milletler S6zlesmesi'nin 18. maddesinin 13. fikrasinda, Taraf
Devletlerin, karsilikli adli yardum taleplerini yerine getirmek
veya yerine getirilmesi i¢in yetkili makamlara iletmek tzere,
bu talepleri kabul etme sorumluluguna ve yetkisine sahip bir
merkezi makam belirleyecekleri hitkiim altina alinmis ve bu
makamlarin, alinan taleplerin siiratli ve uygun bir bicimde
yerine getirilmesini veya iletilmesini saglayacaklar ifade
edilmistit.

Yine, Avrupa Konseyi binyesinde hazirlanan Sugtan
Kaynaklanan Gelirlerin Aklanmast, Arastirilmasi, Ele
Gecirilmesi ve El Konulmasina Iliskin Sézlesme'nin 23.
maddesinde, Sézlesen Taraflarin, uluslararas: igbirligi
taleplerini géndermek ve cevaplandirmak, bu gibi talepleri
yerine getirmek veya yerine getirecek makamlara iletmekten
sorumlu olacak bir ya da gerekli ise birden fazla merkezi
makam belitleyecekleri diizenlenmistir.

Su halde merkezi makamlarin baslica yetki ve gérevleri,
yabanct devletlerden gelen adli ishirligi taleplerini inceleyerek
gerekli sartlart tastyanlart kabul etmek, bunlart yerine
getirmek veya yerine getirilmek tizere ilgili makamlara
iletmek, taleplerin stiratli ve uygun sekilde yerine getirilmesini
saglamaktir. Ulusal adli merciler tarafindan yabanct devletlere
gonderilecek talepler bakimindan da merkezl makamlarin
benzer yetkileri s6z konusudur. Bu cercevede merkezi
makamlar, sahip olduklari bilgi birikimi ve uzmanlik
sayesinde, gelen ve giden adli ishirligi taleplerine iliskin olarak
uygulamada yeknesakligin saglanmasi ve devletlerin
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DUTIES AND POWERS OF THE CENTRAL AUTHORITY UNDER THE LAW ON INTERNATIONAL

JUDICIAL COOPERATION IN CRIMINAL MATTERS

A General Overview of the Concept of Central Authority

Today's increasing communication and circulation
between countries and technological advances have played
an important role in the emerging international character of
criminal activities and, in particular, caused a sharp increase
in transboundary crimes. Therefore, improving international
Judicial cooperation in combating criminal activities has
become inevitable. Consequently, states have concluded
several bilateral treaties and became party to multilateral
conventions in this field to fulfill judicial cooperation
requests such as legal assistance, extradition, transfer of
proceedings and execution.

The variety and complexity of international judicial
cooperation, the large number of bilateral and multilateral
agreements in this field, differences between the legal
systems of countries have compelled States to establish
competent bodies, in other words a Central Authority, to
ensure coordination in the field of judicial cooperation. Some
bilateral and multilateral conventions charge state parties
with designating a central authority to carry out judicial
cooperation requests.

For instance, it is stated in Paragraph 13, Article 18 of
the United Nations Convention against Transnational
Organized Crime that each State Party shall designate a
central authority that shall have the responsibility and power
to receive requests for mutual legal assistance to either
execute or transmit them to the competent authorities for
execution and these authorities shall ensure the speedy and
proper execution or transmission of the requests received.

1t is regulated under Article 23 of the Convention on
Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime that the Parties shall designate a
central authority or, if necessary, authorities, which shall be
responsible for sending and answering requests made under
this chapter, and for the execution or transmission of such
requests to the authorities competent for their execution.
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uluslararasi adli isbirligi politikalarinin belirlenmesi
bakimindan 6nemli bir islev gérmektedirler.

Turkiye'de uluslararast adli isbirligi alaninda merkezi
makam gorevi 2992 sayili Adalet Bakanliginin Teskilat ve
Gorevleri Hakkinda Kanun Hikminde Kararname'nin
Degistirilerek Kabulu Hakkinda Kanun'un 13/A maddesi
uyarinca Adalet Bakanlhg: Uluslararast Hukuk ve Dis Tliskiler
Genel Midirligi (UHDIGM) tarafindan yerine
getirilmektedir. S6z konusu maddenin ilk fikrasinin (c)
bendinde "Hukuki ve cezai konularda uluslararas: adli
yardimlagma; tebligat, istinabe, su¢lularin iadesi,
hikimlilerin transferi, kovusturmalarin aktarilmas:
islemlerini yapmak" UHDIGM'in gérevleri arasinda
sayllmistir.

6706 Sayil1 Kanunla Getirilen Diizenlemeler

23 Nisan 2016 tarihinde TBMM'de kabul edilen ve 5
Mayis 2016 tarih ve 29703 sayili Resmi Gazete'de
vaymnlanarak ylrirlige giren 6706 sayii Cezal Konularda
Uluslararast Adli Tsbirligi Kanunu'nda merkezi makamin
gbrev ve yetkileri ayrintili olarak diizenlenmistir.

6706 sayili Kanunun "Genel Hiktimler" kismindaki
"Tanimlar" basliklt 2. maddesinin 1/b bendinde, bu
Kanunun uygulanmasinda, Merkezi Makam kavraminin
Adalet Bakanligini ifade ettigi belirtilmistir. 2292 sayil
Kanunun 13/A maddesindeki diizenleme uyarinca bu gérev
yine UHDIGM tarafindan yerine getirilecektir.

6706 sayili Kanunda merkezi makamin temel gorevleri
3. maddede duzenlenmis, ayrica her bir adli isbirligi
muessesesi ile ilgili bélimlerde merkezl makamin o
miiesseseyle ilgili yetki ve gérevleri 6zel olarak belirtilmistir.

Kanunun 3. maddesinin 1. fikrasina gbére Merkezi
Makamin gérev ve yetkileri sunlardir:

"a) Taraf olunan milletlerarast andlagmalar veya
miitekabiliyet ilkesi cercevesinde, yabanci devletlerin adli
isbirligi taleplerinin kabulii ile Ttrk adli mercilerinin yapacagt
1sbirligi taleplerinin uygunlugu konusunda karar vermek.

b) Uygulanacak adli isbirliginin tiird ve izlenececk
yontem konusunda karar vermek.

¢) Adliisbirligi kapsaminda devletlerce talep edilen bilgi
ve belgelerin kullanlmasina muvafakat vermek, bunlarin
kullanilmasini sinirlandirmak, teminat veya sarta baglamak."

Maddenin 2. fikrasinda yabanct devlet ile Turkiye
arasinda hukuki ve fiili mutekabiliyet bulunmamas: halinde,
adli isbirligi talebinin yerine getirilmesinin, talep eden
devletin Tirkiye’nin ayni konuya iligkin adli isbirligi
taleplerini karsilamayr garanti etmesi sartina baglanabilecegi
ifade edilmis; 3. fikrasinda ise yabanct bir devletin adli ishirligi
talebinin yerine getirilmesinin, Merkezi Makam tarafindan
sarta veya teminata baglanabilecegi diizenlenmistir.

Aynt maddenin devam eden fikralarinda Merkezi
Makamin, yargt yetkisine giren hususlar hari¢ olmak tizere,
devletlerce ileri siirtilen sartlart kabul edebilecegi veya istenen
teminati verebilecegi, Merkezi Makamca kabul edilen
sartlarin veya verilen teminatlarin adli mercileri baglayacag:

hikim altina alinmis; adli isbirligi taleplerinin yerine
ULUSLARARASI HUKUK

The main duties and powers of the Central Authority is
to look into requests of other states for judicial cooperation
to assess whether they meet certain conditions, accept and
fulfill the eligible ones or forward them to the relevant
competent authorities to do so, and to ensure that the requests
are duly and expeditiously carried out. The Central Authority
has similar powers regarding requests of national authorities
to be sent to other states. In this framework, owing to the
knowledge and expertise it has accumulated, the Central
Authority has an important function to ensure unity in the
handling of incoming and outgoing judicial cooperation
requests and to determine state policies concerning
international judicial cooperation.

In accordance with Article 13/4 of the Law no. 2992
Amending the Decree Law on the Organisation and Duties of
the Ministry of Justice, Turkey's Central Authority is
Directorate-General for International Law and Foreign
Relations (UHDIGM) under the Ministry of Justice. “To
carry out procedures pertaining to international legal
assistance in criminal and civil matters, service of
documents, letters rogatory, extradition, transfer of
sentenced persons and transfer of proceedings” is listed
under the duties of UHDIGM in Subparagraph (c) of the
aforementioned law.

Amendments introduced by the Law no. 6706

The duties and powers of the Central Authority are
established in detail under the Law no. 6706 on International
Judicial Cooperation in Criminal Matters, adopted by the
Turkish Grand National Assembly on 23 April 2016 and
entered into force following publication in the Olfficial
Gazetteno. 29703 of 5 May 2016.

In line with Subparagraph 1/b of Article 2 entitled
“Definitions” under the *“General Provisions” section of the
Law no. 67006, the Ministry of Justice is designated as the
Central Authority. This duty shall be carried out by
UHDIGM under Article 13/4 of the Law no. 2292.

Main duties of the Central Authority are regulated
under Article 3 of the Law no. 6706. Furthermore, duties and
powers of the Central Authority in each section with regard
to judicial cooperation are specifically indicated.

According to Paragraph 1, Article 3 of the Law, duties
andpowers of the Central Authority shall be as follows:

“a) To decide on accepting the requests for cooperation
of foreign States and on the suitability of the requests for
cooperation of Turkish judicial authorities within the
framework of international agreements to which Turkey is a
party or the principle of reciprocity,

b) To decide on the form of the judicial cooperation and
method to be followed,

¢) To give consent to the use of the information and
documents requested by the States within the scope of
Judicial cooperation, to limit and to subject the use of the
mentioned information and documents to guarantee or
condition.”

1t is stated in Paragraph 2 of the article that in case
statutory and actual reciprocity is not regulated between the
other State and Turkey, execution of the request for judicial
cooperation may be subjected to the guarantee of the
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getirilmesi nedeniyle tazminat édenmesi durumunda,
Merkezi Makamin Sdenen tazminatt ilgili devletten talep
edebilecegi belirtilmistir.

Bunlara ilave olarak, adli isbirligi talebine esas tegkil
eden sucun agithgr ile talebin yerine getirilmesi icin sarf
edilecek emek, mesai ve masraf arasinda agik orantisizlik
bulunmast veya bir devletin mutat olarak yerine getirmekten
imtina ettigi islemlere iligkin olmasi halinde, Merkez]
Makama talebi geri ¢evirebilme yetkisi verilmis; ayrica
Merkezi Makamin, bu Kanun kapsaminda yabanci devletlerle
yapacag: islemlerde gerektiginde ilgili kamu kurum ve
kuruluslarinin goriisting alabilecegi ifade edilmistir.

Bahsedilen genel yetkilerin haricinde 6zellikle
suclularin iadesine iliskin olarak merkezi makamin 6zel yetki
ve gorevleri Kanunun ilgili boélimunde ayrintli olarak
diizenlenmistir. Ornegin 14. maddede yabanct devletin iade
talebine konu kisinin Merkezi Makamin uygun bulmasi
lzerine gecici olarak tutuklanabilecegi ifade edilmistir. 17.
maddede ise agir ceza mahkemesinin, kisinin rizaya dayal
iade usuliini kabul etmesi tzerine iade talebinin kabul
edilebilir olduguna karar vermesi halinde, bu kararin yerine
getirilmesinin Merkezi Makamin onayina bagli oldugu
belirtilmistir. 22. maddenin 3. fikrasinda da Turk adli
mercilerinin iade taleplerinin Merkezi Makam tarafindan
uygun gorilmesi halinde yabanci devlete génderilecegi
belirtilmis ve Merkezi Makamin iade talebini yabanci devlete
géndermeden reddedebilecegi haller tek tek sayilmustir.

Ote yandan, 24. ve 25. maddelerde sorusturma veya
kovusturmanin yabanci devlete devredilmesi ya da yabanct
devletten devralinmasi; 26. ve 28. maddelerde infazin devriya
da devralinmasi, Merkezi Makamin olumlu goriisi sartina
baglanmugtir. 30. ve 32. maddelerde ise belitli kosullar
tasimayan hukimld nakli taleplerinin Merkezi Makam
tarafindan reddedilebilecegi diizenlenmistir.

6706 sayih Kanunda yer alan bu diizenlemelerin pek
cogu, esasen ilgili mevzuat ¢ercevesinde UHDIGM
tarafindan merkezl makam sifatiyla bugtine kadar fiilen ifa
edilen gorevleri ve kullanilan yetkileri kapsamaktadir.
Getirilen bu hiikiimler fiili uygulamanin daha agtk ve ayrintilt
bir sekilde yasal diizenlemeye kavusturulmas: bakimindan
onem tagtmaktadir ve Tlrk merkezi makaminin, kendisine
taninan bazi ilave yetkilerle, uluslararasi adli isbirligi
taleplerini daha etkin ve verimli bir sekilde yerine getirmesine
hizmet edecektir.

Requesting State that the requests for judicial cooperation of
Turkey on the same issue shall be executed. Paragraph 3 of
the same article stipulates that the execution of the request
for judicial cooperation of another State may be subjected to
a condition or guarantee by the Central Authority.

1t is stated in the continuing paragraphs of the article
that except for the issues within the competence of the
Jurisdiction, the Central Authority may accept the conditions
stipulated by the States or grant the guarantee requested, and
that the judicial authorities shall be bound by the conditions
accepted or guarantees granted by the Central Authority. It is
also indicated under the same article that in case
compensation is to be paid due to the execution of the
requests for judicial cooperation, the Central Authority may
request the payment of the compensation from the related
State.

In addition to these, it is also stated that the Central
Authority is vested with the power to reject the request where
there is an explicit disproportion between the gravity of the
offence subject to the request for judicial cooperation and the
effort, work and cost required for the execution of the request
or where the request concerns the proceedings avoided
habitually by the State. It is further expressed that the Central
Authority may, when required, receive the opinions of the
related public institutions and organizations concerning the
proceedings to be carried out with other States.

Except for the above-mentioned general powers and
especially with regard to extradition, special duties and
powers of the Central Authority are regulated in the relevant
section of the Law in detail. For instance, it is expressed
under Article 14 that the person sought by another State by a
request for extradition may be arrested provisionally if
deemed appropriate by the Central Authority. It is stated
under Article 17 that if the high criminal court considers the
request for extradition eligible upon the consent of the person
sought to “extradition based on consent”, the execution of
this decision shall be subjected to the confirmation of the
Central Authority. It is stated in Paragraph 3, Article 22 that
if the extradition requests of Turkish judicial authorities are
deemed appropriate by the Central Authority, they shall be
sent to the other state. The conditions where the Central
Authority may reject the request for extradition are also
listed one by one.

On the other hand, transfer or taking over of
proceedings to or from other states, regulated under Articles
24 and 25, and transfer or taking over of execution, regulated
under Articles 26 and 28 shall be effected upon the Central
Authority's opinion in favour. Articles 30 and 32 provide that
requests for transfer of sentenced persons that do not fulfill
certain conditions may be rejected by the Central Authority.

In fact, many of the provisions under the Law no. 6706
entail the duties carried out and powers made use of to this
day by UHDIGM, in its capacity as the Central Authority and
in accordance with the relevant laws. The above-mentioned
provisions are important in that they provide a clearer and
more detailed legal basis for the practices they establish, and
they will ensure that the Turkish Central Authority, using
certain additional powers it has been granted, handles
Jjudicial cooperation requests in a more efficient and
productive manner.
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