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IADE AMACIYLA GECIiCi TUTUKLAMA
PROVISIONAL ARREST FOR EXTRADITION

GUndmiz dinyasinin karsl karslya oldugu yaygin sug
olgusu, her gecen giin devletlerarasinda daha yogun bir
is birligini gerektirmektedir. Devletlerin milli sinirlari veya
kitalari ayiran denizler gibi dogal engeller artik suclarla
miicadelede bir dereceye kadar anlam ifade etmektedir.
Gerek suclarin sinirasan niteligi gerekse suclularin eskiye
nazaran daha hizli yer degistirebilme imkanlarina sahip
olmasl, su¢ ve suclularla micadelede uluslararasi adli
isbirligine duyulan ihtiyaci daha fazla hissettirmektedir.

AdIT isbirliginde basariya ulagilmasi, devletlerin bu
alanda sahip olduklar enstrimanlari etkin bir sekilde
kullanmasina baghdir. Ozellikle adli isbirligi talepleri
yerine getirilirken uygulanan onleyici tedbirler, etkinlik
sorununun asiimasinda dénemli bir vazifeyi ifa etmektedir.
Bu baglamda, devletlerin siklikla bagvurdugu suclu iadesi
bakimindan “gecici tutuklama” uygulamasi son derece
onemli bir muessese olarak kargimiza ¢cikmaktadir.

ladesi talep edilen kisinin bulundugu tlkenin tespitinden
sonraki agamada, iade evrakinin terciimesinin yapiimasi
ve uygun kanallardan muhatap tlkeye iletilmesi belirli bir
stireyi gerektirmektedir. Bu siirecin sebep oldugu zaman
kaybi dolayisiyla kisinin yer degistirmesi ve iade talebinin
sonuc¢suz kalmasi gibi olumsuz bir durumun ortaya
¢tkmamasi icin, suclularin iadesi konusunun diizenlendigi
ikili veya cok tarafli milletlerarasi anlagsmalarda, onleyici
bir tedbir olarak iadesi talep edilen Kisilerin gecici
tutuklanmasina iliskin hiktmilere yer verilmigtir.

Ulkemizin de tarafi bulundugu Suclularin iadesine Dair
Avrupa Sézlesmesi‘nin (SIDAS) 16’nci maddesine gore,
kendisinden iade talep edilen devletin yetkili makamlari
jadesi talep edilen kisinin gecici olarak tutuklanmasina
karar verebilirler. Diizenlemeye gore, gecici tutuklama

The widespread phenomenon of crime in today’s world
has made international cooperation ever more necessary.
Natural obstacles, such as national borders or seas that
separate continents are meaningful to a certain degree
in the combating crime. There is a more urgent need for
international criminal co-operation in combating crime
and criminals due to both the transnational nature of
crimes and criminals who now have the means to relocate

at a faster pace.

Progress in judicial cooperation depends on the effective
use of the instruments that States have in this field.
Preventive measures taken when carrying out requests for
judicial cooperation play a crucial role in overcoming issue
of efficiency. In this respect, “provisional arrest” with the
view to extradition, which States often refer to, constitutes

avital procedure.

It requires a certain period of time for the extradition
document to be translated and transmitted to requested
State through appropriate channels after the whereabouts
of person whose extradition is sought is identified.
Provisions as preventive measures have been laid down
in bilateral and multilateral agreements on extradition
for the provisional arrest of persons so that adverse
circumstances that may arise from loss of time such as
relocation of persons oran inconclusive extradition request

are curtailed.

According to Article 16 of the European Convention on
Extradition, to which Turkey is party to, the competent
authorities of the requested Party may decide to
provisionally arrest person whose extradition is sought.
According to the regulation, in requests for provisional

arrest, in addition to the conviction or warrant of arrest or
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talebinde, SIDASIn  12'nci  maddesinde  sayilan
mahkdmiyet veya yakalama kararinin veya bunlara eg
deger bir belgenin varligina ilaveten, gecici tutuklama
isteyen taraf iade talebinde bulunulacagl hususundaki
niyetini de belirtecektir. Sozlesme‘ye gore gecici tutuklama
sliresi 18 glinden az 40 glinden fazla olamaz. S6zlesme’de
belirtilen sireler icerisinde iade talebinin tevdi edilmemesi

halinde ise, gecici tutuklamaya son verilecektir.

Ulkemizin, suclu iadesi konusunda yabanci devletlerle
imzalamis oldugu ikili andlagmalarda da gecici
tutuklamaya iliskin htkimler yer almaktadir. ikili
andlagmalardakihikimlerusulbakimindan biytk oranda
birbirleriyle benzerlik tagimakla birlikte, tutukluluk siresi
farkliliklar

gosterebilmektedirler.

bakimindan
Ornegin  Glkemiz ile
Avustralya arasindaki
ikili andlagsmada gecici
tutukluluk sresi 45 giin
ile smnurlidir.  Kirgizistan
ile olan andlagmaya gore
ise  gecici  tutukluluk
stresi 60 giine kadar

uzayabilmektedir.

Ulusal mevzuatimizda

suclularin

iadesinde  gecici
tutuklama miessesesi ve sartlari, 6706 sayili  “Cezai
Konularda Uluslararasi AdI is Birligi Kanunu”nun 14°iinci

maddesinde diizenlenmistir.

Diizenlemeye gore, iade talebine konu olabilecek bir
sucun islendigi konusunda kuvvetli siiphe bulunmasi
halinde, Turkiye’nin taraf oldugu milletlerarasi andlagma
hiktmleri veya mutekabiliyet ilkesi cercevesinde, ilgili
devletin talebi Gzerine kisinin gecici olarak tutuklanmasi
mimkindir. Kuvvetli siiphenin temel dayanagini, yabanci
makamlar tarafindan iletilecek yakalama muzekkeresi
olusturmaktadir.

ilgili devletin talebinin bulunmadigi hallerde de, iade
talebine konu olabilecek ve 5237 sayill Turk Ceza

other order having the same effect stated in Article 12 of
the European Convention on Extradition, the requesting
party shall also specify the intention to submit a request
for extradition later. As stated in the Convention, the
duration of provisional arrest shall not be less than 18 days
and no more than 40 days. The provisional arrest shall
be terminated if a formal request for extradition is not

submitted within the period specified in the Convention.

The bilateral agreements Turkey has signed with foreign
statesonextraditionalsoincludes provisionsfor provisional
arrest. The provisions of bilateral agreements may differ in
terms of duration of arrest, but may be similarin procedure.
To illustrate, the duration of provisional arrest in the
agreement between Turkey
and Australia is limited to
45 days, however,according
to the agreement with
Kyrgyzstan, this duration
may be extended up to 60
days.

The procedures and terms
in  Turkish  legislation
for provisional arrest in
extradition are regulated
in Article 14 of Law Nr. 6706 on International judicial

Cooperation in Criminal Matters.

Accordingtothe regulation, in the eventofstrong suspicion
that an offence, which may be subject to the request
for extradition, was committed, upon the request of the
related State the person may be arrested provisionally,
within the framework of the provisions of international
agreements or the principle of reciprocity. The arrest
warrant transmitted by foreign authorities constitutes the

basis of strong suspicion.

Even where there is no formal request from the related
State, in the event of strong suspicion that an offence,
which requires the penalty of imprisonment where the

minimum limit of imprisonment is no less than 3 years,
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Kanununun 12 nci maddesinin Gglincd fikrasinin (a)
bendi uyarinca alt sinirt 3 yildan az olmayan hapis cezasini
gerektiren bir su¢ isledigi yoniinde kuvvetli siiphe bulunan
kisi, ilgili devletin talebi aranmaksizin gecici olarak

tutuklanabilir.

Kanunda, gecici tutuklama sdresinin ilgili milletleraras
andlagma hiikiimlerine gére belirlenecegi diizenlenmistir.
iadeyi talep eden devletle, ilkemiz arasinda herhangi bir
milletlerarasi andlagma bulunmamasi halinde, gegici
tutuklama islemlerinin mutekabiliyet ilkesicercevesinde
yapilabilmesi mimkun kilinmistir. Bu halde, mitekabiliyet
ilkesi cercevesinde kisinin, en fazla kirk giin gegici tutuklu
kalabilecegi Kanun’da hiikiim altina alinmustir.

Uygulamada, iilkemizde bulundugu iddia edilen suclulara
iliskin olarak kirmizi bilten veya diflizyon mesajlari ile
bu kisilere iligkin yabanci devletlerin gegici tutuklama
talepleri, Merkezi Makam sifatiyla Adalet Bakanlig
Uluslararasi Hukuk ve Dis iliskiler Genel Midirligi
tarafindan incelenmektedir. Yapilan inceleme sonucunda,
sucunislendigine ve sucun iadeye elverisli olduguna iliskin
kanaat olusursa, kisinin yakalanmasi ve adli makamlara
sevki icin icisleri Bakanligi ile koordinasyon halinde
caligmalaryardtilmektedir.

Kanundaki dlzenleme uyarinca, tutuklama

gecici
amacilyla yakalanan kisi en ge¢ yirmi dort saat icinde
sulh ceza hakimi ontine ¢ikarilir. Sulh ceza hakimi gegici
tutuklanmasi talep edilen kisiye, rizaya dayali iade imkani
ile bunun hukuki sonuclari hakkinda bilgi verdikten
sonra talep hakkinda karar verir. Gegici tutuklama yerine
kisinin kagmasina engel olacak sekilde Ceza Muhakemesi
Kanununun 109 uncu maddesi uyarinca adli kontrol
karari da verilebilir. Her iki tedbirle de kisinin kagmasinin
onlenmesi amaclandigindan, adli kontrol tedbirlerinin
tercini durumunda, 5271 Sayili Ceza Muhakemesi
Kanununun 109’'uncu maddesinde dlzenlenen “yurt
disina ¢ilkamamak” ve “hakim tarafindan belirlenen
yerlere, belirtilen sureler icinde diizenli olarak bagvurmak”

tedbirleri 6nem tagimaktadir.

was committed, the person may be provisionally arrested,
inaccordance with subparagraph (a) of the third paragraph
of Article 12 of the Turkish Criminal Law Nr. 5237.

According to Law Nr. 6706, the duration for provisional
arrest shall be defined in pursuance of the provisions of
the related international agreement. Where there is no
agreement in place between Turkey and the requesting
State, persons may be provisionally arrested within the
framework of the principle of reciprocity. In this case, as
secured by the Law, within the framework of the principle
of reciprocity, the person may be provisionally arrested for

a maximum of forty days.

In practice, red notice and diffusion messages concerning
offenders alleged to be in Turkey and requests of foreign
states for provisional arrest are examined by the Ministry
of Justice Directorate General for International Law
and Foreign Relations acting in the capacity of Central
Authority. When, in consequence of the examination, it is
decided that the offence was committed and is applicable
for extradition, work shall be carried out with the Ministry
of Interior for the arrest and refer the person before the

legal authorities.

According to the regulation secured by the Law, person who
is provisionally arrested shall appear before the criminal
judge of peace within twenty four hours. The criminal
judge of peace decides upon the request after informing
the person about the simplified extradition and its legal
consequences. A decision of judicial control may be made
in a manner that prevents the offender from escaping
instead of provisionary arrest in accordance with Article
109 of the Law on Criminal Procedure. As the purpose in
both measures is to prevent the offender from escaping,
measures such as “not going abroad” and “applying
regularly, within the time-limits indicated, to places
specified by judge”, as secured by Article 109 of Law 5271
on Criminal Procedure, gain significance where judicial

control is preferred.
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