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Birlesmis Milletler (BM) verilerine gore, tlkelerin
ckonomik ve sosyal yonden gelismelerinin 6ntindeki en
buyiik engellerden birisi de yolsuzluktur. Zira “kamu
yetkisinin 6zel ¢ikarlar icin kotiye kullanilmast” olarak
tarif edilen yolsuzluk vasitasiyla elde edilen gelirler, cogu
zaman bu paralarin izini kaybettirebilmek amaciyla yurt
disina gikarilmaktadir. Bu acidan yolsuzluk vasitasiyla elde
edilen ve tlke disina ¢ikarilan mal varliklarinin geri
alinmasi biiyitk 6nem tasimaktadir.

S6z konusu miicadelenin yapilabilmesi igim
oncelikle, yolsuzluktan elde edilen sug gelitlerinin diinya
tzerinde gidebilecegi bolgelerin denetlenebilmesi
gerekmektedir. Diger yandan sug gelirlerinin kendi
tlkelerine gelmesini 6nleyecek tedbirleri alma konusunda
devletlerin birbirleriyle isbirligi yapmalart da 6nem arz
etmektedir. S6z konusu hususlarin saglanmasina yonelik
attlan en Onemli adimlardan birisi, 9-11 Aralik 2003
tarihlerinde imzaya acilarak 14 Aralik 2005 tarihinde
yurtarlige giren “BM Yolsuzlukla Miicadele
Sozlesmesi”dir.  Turkiye tarafindan 10 Aralik 2003
tarihinde imzalanan Sézlesme, 18 Mayis 2006 tarih ve
5506 sayili Kanunla onaylanarak yirirliige girmistir.

So6zlesmenin en 6nemli amact, yolsuzlukla miicadele
konusunda uluslararast isbirligi mekanizmast kurmaktir.
Bu amacin gerceklestirilebilmesi icin, s6z konusu hedef
dogrultusunda alinan o6nlemlerin daha etkin sekilde
uygulanmasi, yolsuzlukla miicadelede uluslararasi
isbirliginin tesvik edilmesi ve kolaylastirilmast ile kamu
kaynaklarinin seffaf bir sekilde idare edilmesi de
S6zlesmenin dizenledigi hususlar arasinda yer
almaktadir.

En 6nemli enstriimanlarindan biri "mal varliklarinin
geri alinmast” olan S6zlesmenin “Varliklarin Geri
Alinmast” basliklt besinci bélumu; sug gelirlerinin
transferinin 6nlenmesi, tespit edilmesi, geri alinmast ve bu
hususta uluslararasi isbirligine yonelik ikili ve ¢ok tarafls
anlasma ve duzenlemeler konularinda hukumler
icermektedit.

Sozlesme sug gelirlerinin transferinin 6nlenmesi ve
tespit edilebilmesi icin taraf devletlere, yetki alanlart
icerisinde yer alan mali kuruluslarin, musterilerinin
kimliklerini tespit edip dogrulama, yiiksek meblagl
hesaplara yatirilan fonlarin nihai faydalanicilarinin
kimliklerini belitlemeye yonelik 6nlemler almalari, 6nemli
makamlarda bulunan kamu gérevlileri veya yakinlar
tarafindan acilan/acilmak istenen hesaplar Uzerinde
yogun bir inceleme yapilmast icin gerekli 6nlemleri
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ASSET RECOVERY WITHIN THE SCOPE OF UNITED NATIONS

CONVENTION AGAINST CORRUPTION

According to data of United Nations (UN), one of the
biggest obstacles preventing the social and economic
development of countries is corruption. Corruption is
defined as "the abuse of public authority for personal
benefits". The proceeds of corruption are generally
transferred abroad in order to remove the trances of
money. In this respect, it is very important to recover the
assets obtained through corruption and transferred
abroad.

In order to fight against corruption, it is necessary to
control the regions in the world to which the proceeds of
crime obtained through corruption can be transferred. On
the other hand, it is also important for states to cooperate
with each other in terms of taking measures in order to
prevent from being transferred of the proceeds of crime to
their states. One of the most important steps taken on this
issue is "UN Convention Against Corruption”, which was
opened for signature on 9-11 December 2003 and entered
into force on 14 December 2005. The Convention was
signed by Turkey on 10 December 2003, and it entered into
force after its approval with the Law numbered 5506 and
dated 18 May 2006.

The most important aim of the Convention is to
establish an international cooperation mechanism for
combating corruption. In order to realize this aim, the
Convention also includes the efficient application of
measures taken in the direction of this aim, the promotion
and facilitation of international cooperation for
combating corruption and management of public
resources transparently.

One of the most important instruments of this
Convention is "asset recovery". The Chapter V of the
Convention, titled as "Asset Recovery" includes articles
with regard to identification, recovery and prevention of
the tramsfer of proceeds of crime, and bilateral and
multilateral agreements and regulations towards
international cooperation on this issue.

In order to prevent and detect the transfers of
proceeds of the offence, the Convention obliges each State
Parties to take measures, so as to require financial
institutions within its jurisdiction to verify the identity of
customers, to take reasonable steps to determine the
identity of beneficial owners of funds deposited into high-
value accounts and to conduct enhanced scrutiny of
accounts sought or maintained by or on behalf of
individuals who are, or have been, entrusted with
prominent public functions and their family members and
close associates. With the aim of preventing and detecting
transfers of proceeds of offences, Another obligation
regulated for the State Parties under the Convention is to
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almalarini zorunlu kilma mikellefiyeti yiklemektedir.
S6zlesmenin taraf devletler icin getirdigi bir diger
zorunluluk da, sug gelirlerinin transferinin énlenmesi ve
tespit edilebilmesi amaciyla, paravan bankalarin kurulmasi
ve bunlarin muhabir bankacilik islemi yapmasinin
onlenmesidir.

So6zlesme, taraf devletlere yolsuzluktan elde edilen
mal malvarlig1 izerindeki bir hak iddiasint ispat edebilmek
icin, diger taraf devletlere karst kendi mahkemelerinde
hukuk davasi agabilme imkanini saglayacak iznin
verilmesini mimkin kilmaktadir. Boylece, yolsuzluktan
elde edilen mal varliginin dogrudan geri alinmas:
saglanabilecektir. Diger yandan taraf devletler, kara para
aklama veya benzer bir suca iliskin diger bir devletin
mahkemesi tarafindan verilmis mahkumiyet kararinin
infazt cercevesinde, yabancit menseli malvarligi tizerine
tedbir veya el koyma yada musaderesine imkan saglama
yukimluligt altindadir.

Ulkesinde bulunan malvarligt veya sug gelirlerinin
musaderesi istenen taraf devlet, yetkili makamlari
araciligiyla bu kararin alinmasi ve uygulanmast
yukimlilugt altinda olup, bu cercevede miisadere
edilecek mal varhiginin tespiti, izlenmesi, dondurulmast
veya el konulmasi icin gerekli 6nlemleri almakla
mikelleftir. Fakat stiresinde ve yeterli delil elde edilemez
ya da malvarliginin degeri cok az ise, s6z konusu devlet bu
talebi reddedebilecektir.

Taraf devletler, S6zlesme kapsamina giren suglarla
ilgili olarak yurittiikleri bir sorusturma veya kovusturma
kapsaminda elde ettikleri bilgileri, bu bilgilere istinaden
diger devletin sorusturma ve kovusturma baslatacagi veya
acilan bir sorusturma veya kovusturmanin yiiriitmesine
yardimet olacagini dusiiniirse yada s6z konusu devleti
malvarliklarinin geri alinmast konusunda bir talepte
bulunmaya yoneltecegini degerlendirirse, bu bilgileri her
hangi bir talep olmaksizin diger taraf devlete gonderebilir.

Sézlesmede bir de, “su¢ gelirlerinin transfer
edilmesinin dnlenmesi, bununla micadele edilmesi ve bu
gelitlerin geri alinmasina yonelik yol ve yontemlerin tesvik
edilmesi amaciyla” Mali Istihbarat Birimi (MIB)
kurulmast 6ngérilmistir. S6z konusu amact
gerceklestirmek icin, gbrev alani "bitbirleriyle isbitligi
yapan (...), supheli islem bildirimi alan, analiz eden ve
yetkili makamlara dagitan birim" seklinde tanimlanan bu
birim, su¢ gelitlerinin transfer edilmesinin 6nlenmesi,
bununla miicadele edilmesi ve bu gelitlerin geri alinmasina
yonelik yol ve yontemlerin tesvik edilmesinin
saglanmasina galigacaktir.
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prevent the establishment of banks that have no physical
presence and prevent them from entering into a
correspondent banking relationship.

The Convention provides opportunity for State
Parties to permit another State Party to initiate civil action
in its courts, in order to prove the claim for establishment a
right on property acquired through corruption. Thereby,
the asset acquired through corruption may be directly
recovered. On the other hand, State Parties are obliged to
take measures to permit its competent authorities to order
the confiscation of property of foreign origin by
adjudication of an offence of money-laundering or such
other offence.

The State Party, which has received a request from
another State Party for confiscation of proceeds of crime
or property situated in its territory, is under the obligation
of ordering and enforcing this measure via its competent
authorities. The Requested State Party shall take measures
to identify, trace and freeze or seize proceeds of crime or
property for the purpose of confiscation to be ordered by
the requesting State Party. However, the request may also
be refused if the requested State Party does not receive
sufficient and timely evidence or if the property is
undervalued.

The State Parties would forward information on
proceeds of offences established in accordance with this
Convention to another State Party without prior request,
when it considers that the disclosure of such information
might assist the receiving State Party in initiating or
carrying out investigations, prosecutions or judicial
proceedings or might lead to a request by that State Party
about asset recovery.

In the Convention, it is also prescribed the
establishment of a Financial Intelligence Unit for the
purpose of preventing and combating the transfer of
proceeds of offences and of promoting ways and means of
recovering such proceeds. The Financial Intelligence
Unit, which is defined as the unit for receiving, analyzing
and disseminating to the competent authorities reports of
suspicious financial transactions, shall try to prevent and
combat the transfer of proceeds of offences and promote
ways and means of recovering such proceeds.
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