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Avrupa Birligi Vize Serbestisi Yol Haritas: kapsaminda,
Ulkemizin taraf oldugu uluslararast hukuk mevzuatina dahil
edilmek tzere calismalar stirdiriilen s6zlesmelerden birisi de
“Cocuk Nafakasi ve Diger Aile Nafaka Titlerinin Uluslararas
Tahsiline Iliskin Sozlesme”. 5-23 Kasim 2007 tarihleri
arasinda diizenlenen 21. Lahey uluslararast Ozel Hukuk
Konferanst strasinda imzaya acglan ve Avrupa Birligi'nin
kurum olarak taraf oldugu 38 sayili S6zlesmeye beyan yolu ile
katimak mimkindar.

S6z konusu Sozlesme, halihazirda nafaka islemlerinin
yuritilmesinde esas alinan 20 Temmuz 1956 tarihli Nafaka
Alacaklarinin Uluslararast Tahsili Hakkinda New York
Sézlesmesi ve 2 Ekim 1973 tarihli Nafaka Yikimlalugi
konusundaki Kararlarin Taninmast ve Tenfizine Iliskin Lahey
Sézlesmesi'ne gore bazt farkli dizenlemeler getirmektedir.
Buyeniliklerin belli baghlart sunlardir:

1- 1956 tarihli S6zlesme tartismasiz Gstsoy, altsoy ve ese
karst nafakalart korumaktadir. 2007 tarihli Lahey S6zlesmesi
de kural olarak cocuklara yonelik nafakalar icin ihdas
edilmistir. Ancak akit devletler sézlesme hitkiimlerini aile
hukuku veya muhtacliktan kaynaklanan diledikleri nafaka
tirlerine tesmil edebilecek, béylece bu devletler arasinda
kabul edilen nafaka tiitleri icin de Sézlesme hiikiimleri gecerli
olacaktir.

2- Mevcut uygulamada acil haberlesmeler icin elektronik
posta veya faks kullanilsa da esas olan resmi yazismadir. 2007
tarihli Lahey Sézlesmesinde ise merkezi makamlar arasindaki
iletisimin en hizli ve masrafsiz yolla yapilacag: diizenlenmigtir.
Ancak bu iletisim yolunun hangisi oldugu
somutlagtirlmamistir. Bu sebeple 6deme veya borg teyidi,
dosyanin kapatilmasi, onaylt belge génderimi gibi konularda
resmi yazisma disinda muteber bir hizli habetlesmenin nasil
vapilacagt actk degildir. (Lahey Konvansiyonu Genel Sekreter
Yardimcist Christophe Bernasconi, “Turkiye'nin e-Devlet
girisimleri ve bunlarin uygulanmasit ile ilgili etkileyici
performansi gbz 6niine alindiginda, Lahey Konvansiyonu
Daimi Birosu dogal olarak Ulastirma, Denizcilik ve
Haberlesme Bakanligi, Internet Gelistirme Kurulu, Bilgi
Teknolojileri ve Tletisim Kurumu, Istanbul Bilgi Universitesi
Bilisim ve Teknoloji Hukuku Enstitiist gibi Ttrkiye'deki ilgili
kurumlarla iletisime gecmekte ve bu kurumlarin bu énemli
projeye katkilarini rica etmektedir.” iftadelerini kullanmistir.)

3-1956 tarihli Sézlesmeye gore bor¢lunun bulundugu
tlkenin babalik davast agma yetkisi bulunmamaktadir. 2007
tarihli Lahey S6zlesmesi ise, talep edilen devletin merkezi
makamina gerektiginde soybaginin tespiti davast agma yetkisi
tantyarak islemin kesin olarak sonuc¢landirilmasini
amaglamistir. (Ornegin Hollanda mevzuatinda nafakaya
hikmedebilmek i¢in evvela babalk iligkisinin kanitlanmast
gerekli degildir. Davact DNA testi yaptirmay: kabul ettigini
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THE HAGUE MAINTENANCE CONVENTION OF 2007

One of the conventions under the European Union
Freedom Visa Roadmap, which Turkey is a party of, and the
works on which are underway for being added to the
international law legislation, is “The Convention on the
International Recovery of Child Support and Other Forms of
Family Maintenance”. States were given the opportunity to
accede by declarations to 38 conventions, opened for
signature at the 21st the Hague International Private Law
Conference, held from 5th to 23rd November 2007, to which
the European Union is a party as an organisation.

This Convention introduces certain different
regulations, under the New York Convention on the
Recovery Abroad of Maintenance, of 20 July 1956 and The
Hague Convention of 2 October 1973 on the Recognition
and Enforcement of Decisions Relating to Maintenance
Obligations, which are taken here as a basis for conducting
maintenance procedures. Some of these innovations are:

1- The 1956 Convention undoubtedly protects
maintenance to ascendants, descendants and the spouse.
The 2007 Hague Convention has also in principle been
concluded for child support. However, the contracting states
will be able to adapt the provisions of the convention to any
types of maintenance arising out of family law or
dependency, in this way the provisions of this Convention
shall apply for the types of maintenance, agreed upon
between these states as well.

2- In this implementation, urgent communications can
be transmitted via e-mail or fax, but only the official
correspondence shall be counted as essential. The Hague
Convention of 2007 provides that communication between
central authorities shall be conducted in the fastest and in
the least expensive way. But the exact way is not specified.
For this reason, on subjects such as confirmation of payment
or debt, closing the file, sending of a certified document, it is
not clear how is a binding swift communication going to be
made.

(The Secretary-General of the Hague Conference on
Private International Law, Christophe Bernasconi, said
“Taking into consideration the electronic State attempts of
Turkey, and its impressive performance concerning its
application, the Permanent Bureau of the Hague
Convention naturally communicates with institutions in
Turkey, such as the Ministry of Transport, Maritime Affairs
and Communications, Internet Development Board,
Information Technologies and Communications Authority,
Istanbul “Bilgi” University and the Institute of Technology
and Law, and the Bureau requests their contributions to this
important project”.)

3 - According to the 1956 Convention, the state of
location of the debtor has no right to bring a paternity case.
The Hague Convention of 2007 gives to the Central
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beyan etmis, davali buna yanagsmamis veya davaya hic cevap
vermemisse Hollanda mahkemeleri nafakaya karar
verebilmektedir.)

4- 2007 tarihli Lahey Sézlesmesinde, nafaka kararini
almaya yetkili merciin yer bakimindan yetkisi 1973 tarihli
Sozlesmeye gore daha ayrintili diizenlenmistir. Cocuklara
yonelik nafakalar disinda, taraflarin yetki anlasmasi yapmasina
imkan veren Sézlesme kapsaminda korunacak nafakalar,
belirlenen yetki kurallarina gdére salahiyetli devlet
makamlarinca alinmis olmalidir. Aksi halde, tanima ve tenfiz
basvurusu reddedilebilir.

5- Mevcut uygulamada merkezi makamlar, nafaka
kararinin i¢ hukuka gére tanima ve tenfiz sartlarint tagimamast
veya borclunun ekonomik durumunun icra takibinin
semeresiz kalacagl izlenimini vermesi halinde tenfiz stirecini
hi¢ baslatmamaktadir. Ancak 2007 tarihli Lahey S6zlesmesi,
tanima ve tenfiz sirecinde merkezi makamlarin yetkisini
daraltarak bagvurularin kayda alinip derhal tenfiz islemini
yapacak merciiye génderilmesi yiikiimliiliigii getirmistir. Oyle
ki bu hususta secimlik usul dahi diizenlemistir.

6- Nafakaya iliskin idari kararlarin taninip tenfiz
edilmesi 1973 tarihli S6zlesmeye gére de miimkiindiir. Ancak
hukukumuz acisindan nafaka alacagt sadece mahkeme karari
ile ihdas edilebileceginden, 1973 tarihli Lahey Sézlesmesi'nin
bu konuda redde cevaz veren 5. maddesine dayanarak,
Ulkemiz kamu diizeni gerekcesiyle bu uygulamay:
benimsememistir. Ancak 2007 tarihli Lahey Sozlesmesine
gore, idari kararlarla 6ngoériilen nafakalar icin tanima ve tenfiz
yapilmayacagina yonelik bir ¢ekince caiz olmadigindan, acik
bir ¢ekinceyle desteklenemeyen uygulamamiza itirazlar ileri
strtilebilmektedir. Hatta 2007 tarihli S6zlesme, daha da ileri
giderek kosullarini dahi belirlemedigi nafaka anlasmalarina
tanima ve tenfiz imkani getirmektedir. Ancak bu konuda
Soézlesmeye ¢ekince koymak mimkindir.

7- Mevcut uygulamada yazisma dili, talep edilen devletin
resmi dilidir. Ancak kolaylik agisindan 6zellikle Ingilizce tercih
edilmektedir. 2007 tarihli Lahey Sozlesmesi de, basvuru icin
gerekli belgelerin talep edilen devletin resmi diline tercime
ettirilecegine iliskin htikiimleri korumus, ancak yazisma icin
bu dilin yant sira Ingilizce ve Fransizcayi gecerli kabul etmistir.
Buiki dilden yalniz birine ¢ekince koymak miimkiindiir.

8- 2007 tarihli Lahey S6zlesmesinin, 6rtiistigii nispette
1956 tarihli BM S6zlesmesi, 1973 tarihli Lahey Sézlesmesi ve
15 Nisan 1958 tarihli Cocuklara Karsi Nafaka Yikimliligi
Konusundaki Kararlarin Taninmasina ve Tenfizine Iliskin
Lahey Sézlesmesinin yerine gececegi; hukuki tebligat, hukuki
istinabe ve hukuk usultine iliskin diger Lahey s6zlesmeleri icin
ise etkilemezlik kuralinin gecerli olacagt acikca
duzenlenmistit.

ULUSLARARASI HUKUK

Authority of the Requested State the right to bring a paternity
case to finalize the case. (e.g. under the laws of the
Netherlands, in order to render a maintenance decision, it is
not necessary first to prove the paternity relation. If the
claimant declares his consent for a DNA test, the respondent
refuses or does not respond to the case at all, the Dutch
Courts have the jurisdiction to decide in favour of
maintenance.)

4- In the 2007 Hague Convention, the jurisdiction of
the authority to decide on maintenance is provided in a more
detailed way in comparison to the 1973 Hague Convention.
Except for child supports, maintenances protected under the
Convention, which allows the parties to make a jurisdiction
agreement, must be decided upon by the competent state
authorities. Otherwise the application for recognition and
enforcement can be rejected.

5- In this implementation, in the event that central
authorities are of the opinion that the maintenance decision
does not meet the recognition and enforcement conditions of
the domestic law, that the debt execution proceedings shall
bear no results, they shall not start the recognition process at
all. The 2007 Hague Convention, however, has narrowed the
power of central authorities in the recognition and
enforcement process, by introducing the obligation to
immediately register and forward the incoming applications
to the authority designated for the enforcement process.
Even an optional method has been provided in this regard.

6- Recognition and enforcement of administrative
decisions for maintenance is also possible according to the
1973 Convention. In the legislation of Turkey, however,
maintenance credit is only established by way of court
decisions, therefore based on Article 5 of the 1973 Hague
Convention, Turkey has not adopted this practice on the
grounds of its public order.

Under the 2007 Hague Convention, however, there is
no reservation option banning the recognition and
enforcement of maintenances, provided for in
administrative decisions, it is possible that objections are
put forward against this practice of Turkey. The 2007
Convention went even further and introduced a recognition
and enforcement option to maintenance agreements, even
the conditions of which are not set out. It is possible,
however, to make reservations to the Convention.

7- In this implementation the language of
correspondence is the official language of the requested
state. However English shall be preferred for simplicity. The
2007 Hague Convention has kept the provisions, concerning
translation of the application documents into the language
of the requested state, but it has also adopted English and
French in addition to that language. It is possible to make
reservations only to one of these two languages.

8- The 2007 Hague Maintenance Convention replaces
the 1956 UN Convention, the 1973 Hague Convention and
the Hague Convention of 15 April 1958 concerning
recognition and enforcement of decisions relating to
maintenance obligations towards children. The Convention
does not effect the Hague Conventions on the service abroad
of judicial and extrajudicial documents in civil and
commercial matters, on civil procedure, and on the taking of
evidence abroad.
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