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Temel amaclari gelir elde etmek olmasa da, teroristler
ve terdr orgitleri faaliyetlerini finanse edebilmeleri igin
mali destege ihtiya¢ duymaktadirlar. Bu ihtiyag yasadisi
yollardan elde edilen fonlarla saglanabilecegi gibi, yasal
yollardan da elde edilen kaynaklarla da finanse
edilebilmektedir.

Teroristler ve teror Orgilitleri, faaliyetlerinin
finansmaninda kullanilan fonlarin gergek sahiplerinin
kimligini gizlemek, yasa uygulama birimlerinin dikkatini
¢ekmemek ve yasadist yollardan elde edilen gelirleri yasal
takipten korumak i¢in legal zeminde kullanilanlara benzer
yontemler kullanmaktadir. Bu yolla bir taraftan teror
eylemlerinin gizliligi saglanarak terori finanse edenlerin
asil sugla ilgisinin kurulmasi engellenirken, diger taraftan
terériin finansmani igin ayrilan fonlara el konulmasi veya
bu fonlarin miisaderesinin 6ntine gecilmektedit.

Iste Konsey'in tiye iilkeleri, giiniimiizdelki teknolojik
gelismeler sonucunda ortaya ¢tkan ¢ok degisik vasitalari,
illegal yontemlerin yaninda legal gériinim altinda
kullanabilen terér 6rglitleri ve terdrizm problemiyle etkin
sckilde miicadele edebilmek amactyla, yeni bir hukuki
mekanizma gelistirilmesi kapsaminda séz konusu
S6zlesmeyi dizenlemislerdir.

16 Mayts 2005 tarihinde Varsova'da duzenlenen
Avrupa Konseyi (Konsey) Zirvesi sirasinda imzaya agilan
"Suc Gelitlerinin Aklanmasi, Arastirilmasi, El Konulmasi,
Misaderesi ve Terérizmin Finansmani Hakkindaki 198
sayilt Avrupa Konseyi Sozlesmesi" (Sézlesme) 1 Mayis
2008 tarihinde yurarlige girmistir.

Ulkemiz tarafindan 28 Mart 2007 tarihinde
imzalanan S6zlesmenin, 29 Ocak 2016 guni TBMM
giindemine gelen ve Genel Kurulda kabul edilen 6665
sayilt onay kanunu 19 Subat 2016 tarihli Resmi Gazete'de
yayimlanmistir. Ancak heniiz onay belgesinin tevdi
islemleri tamamlanmadigr i¢in So6zlesme, tlkemiz
agisindan Konsey nezdinde yikiimlilik dogurmaya
baslamamustir.

"Birlesmis Milletler Terorizmin Finansmaninin
Onlenmesine Dair Uluslararast Sézlesme”nin 2 nci
maddesinde yapilan terériin finansmani tanimint
benimseyen Sozlesme, aklama, misadere ve terdrizmin
finansmant olmak tzere ¢ ana konuyu diizenlemektedir.
Bu yontyle Sézlesme sug¢ gelirlerinin aklanmast ile
terérizmin finansmanini birlikte dizenleyen ilk
uluslararast belgedir.

ULUSLARARASI HUKUK

~ SUC GELIRLERININ AKLANMASI VE TERORIZMIN
FINANSMANI HAKKINDA AVRUPA KONSEYi SOZLESMES|

COUNCIL OF EUROPE CONVENTON ON LAUNDERING OF PROCEEDS FROM

CRIME AND ON THE FINANCING OF TERRORISM

Although their main goal is not to generate
income, terrorists and terrorist organizations need
financial support in order to finance their acts. This
need can be met by illegally acquired funds as well as
resources obtained through legal means.

Terrorists and terrorist organmizations utilize
methods similar to those used in the legal grounds in
order to hide the identity of real owners of the funds
used in financing their acts, to not to attract the
attention of law enforcement units and to protect
illegally acquired income from legal tracing. By doing
so, they protect the secrecy of terrorist acts while
preventing linkage of financers of terrorism to the
actual offence and preventing the seizure or
confiscation of the funds allocated to financing of
terrorism.

The Council of Europe Member States, within the
framework of developing a new legal mechanism, have
concluded the said Convention with a view to
combating terrorist organizations and the problem of
terrorism which can use different tools emerging from
technological developments under the legal guise in
addition to the illegal methods.

"The Council of Europe Convention No. 198 on
Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime and on Financing of Terrorism
(The Convention)" was opened for signature on 16
May 2005 during the Council of Europe (The Council)
Summit in Warsaw and entered into force on 1 May
2008.

The said Convention was undersigned by our
Country on 28 March 2007, and its ratification law no.
6665, which was brought to the agenda of the Turkish
Grand National Assembly on 29 January 2016 and
adopted by the Plenary was published in the Official
Gazette on 19 February 2016. However, since the
instrument of ratification has not been deposited, the
Convention has not started bringing about any
obligation to our country before the Council.

The Convention, having adopted the definition of
financing of terrorism as stipulated in Article 2 of "The
United Nations International Convention for the
Suppression of the Financing of Terrorism", regulates
three main areas, namely laundering, confiscation and
financing of terrorism. From this aspect, the
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Ter6rizmin finansmani tanimi bir “terér 6rglitiiniin
ve bir “ter6ristin” finansmanini kapsamaktadir. Bu cerceve
igerisine 6ldiirme ve agir yaralama eylemleri girmekte olup,
bunun disindaki eylemler Ornegin; mala yonelik agir
ihlaller, tehdit ve benzeri eylemler Sozlesme kapsami
disinda kalmaktadir. Sézlesmede, aklama sucu acisindan
da, 141 sayith Avrupa Konseyi Sozlesmesinde yapilan
tanim aynen muhafaza edilmistir.

Sozlesmede yer alan bazi 6nemli diizenlemeler
sunlardir:

- Sozlesme, taraflar arasinda ¢ikabilecek anlagsmaz-
liklarda, maddelerin taraflarca dogru yorumlanmasint
saglamak amaciyla Taraflar Konferanst adli bir mekanizma
kurmaktadir.

- Taraflar, saglayacaklart imkan dahilindeki en genis
isbirligi cercevesinde terérizmin finansmani amactyla
kullanilan ya da bu amag icin tahsis edilen ve kanuni ya da
kanun dist elde edilen malvarliklarinin veya s6z konusu sug
gelirlerinin arastiridmasin, takip edilmesini, belirlenmesini,
dondurulmasini, el konulmasint ve misaderesini temin
etmekle ylikiimli kilinmaktadir. (m.2/2)

- So6zlesmenin 3 ve 4 tinct maddelerinde; taraf olan
her devletin, sug vasitalari ile gelirlerini veya bu gelirlere es
deger mallarin ve aklanan malvarliginin misaderesini
gergeklestirmek igin gerekli olan yasal ve diger tedbitleri

almalar1 gerektigi ve bu kapsamda

miisadereye tabi olan bir

; malin tespiti, takibi,

: . /1 dondurulmast ve el

~ ) . konulmasi i¢in gerekli

' olabilecek yasal ve diger

onlemleri almalarinin bir

zorunluluk oldugu
hikim altna alinmustir.

- Ceza muhakemesi hukukundaki ispat yikini
tersine dondiren Sézlesmedeki dizenlemeye gore,
taraflar, ulusal hukuklarinda tanimladiklart agir sug veya
suclar yonunden, failin miisadere edilebilirligi iddia olunan
gelir veya malin kaynagini géstermesini saglayacak yasal ve
gerekli diger tedbirleri alacaklardir.(m. 3/4) Sézlesmedeki,
ispat yikinin tarafini degistiren bu diizenlemenin,
tlkemiz agisindan gecerli olmayacagt beyan edilmistir.

- S6zlesmenin 5 inci maddesine gore; taraf
devletlerin dondurma, el koyma ve musadereye iliskin
tedbirlerin, su¢ konusu gelirin 6rnegin satim veya takas
yoluyla bir baska gelir cesidiyle degistirilmesi veya
donustiirilmesi suretiyle elde edilen malvarligini ve bu sug
gelitlerinin tamamiyla veya kismi olarak bir bagka gelirle
karistirlmast suretiyle elde edilen gelirlerin belirlenecek
degeri kadar yasal yollardan elde edilen malvarligin
kapsayacak sekilde onlemleri almasi isten-mektedir. Bu
hususlara ilave olarak maddede su¢ gelirlerinin
degistirildigi veya doéntstirildigi malvarlhigr ile

Convention is the very first international instrument to
regulate laundering of proceeds from crime together
with financing of terrorism.

The definition of financing of terrorism covers
financing of a "terrorist organization" and a
"terrorist”. This framework includes murder and
inflicting serious injury, yet the Convention excludes
acts such as serious violations of property, threat or
similar activities. The definition of the offence of
laundering is also kept in the same manner in the
Convention as is used in the Council of Europe
Convention No. 141.

Some important regulations in the Convention
are as follows:

- FEach Party shall ensure that it is able to search,
trace, identify, freeze, seize and confiscate property, of
a licit or illicit origin, used or allocated to be used by
any means, in whole or in part, for the financing of
terrorism, or the proceeds of this offence, and to
provide co-operation to this end to the widest possible
extent.

- Each Party shall adopt such legislative and
other measures as may be necessary to enable it to
confiscate instrumentalities and proceeds or property
the value of which corresponds to such proceeds and
laundered property and shall adopt such legislative
and other measures as may be necessary to identify,
trace, freeze and seize property which is subject to
confiscation within this scope.

- Each Party shall adopt such legislative or
other measures as may be necessary to require that, in
respect of a serious offence or offences as defined by
national law, an offender demonstrates the origin of
alleged proceeds or other property liable to
confiscation. This practice, which reverses the burden
of proof'in criminal procedure code, is declared to be
non-applicable for our Country.

- According to the Convention, Each Party shall
adopt such legislative and other measures as may be
necessary to ensure that the measures to freeze, seize
and confiscate also encompass the property into which
the proceeds have been transformed or converted,
property acquired from legitimate sources, if proceeds
have been intermingled, in whole or in part, with such
property, up to the assessed value of the intermingled
proceeds or income or other benefits derived from
proceeds, from property into which proceeds of crime
have been transformed or converted or from property
with which proceeds of crime have been intermingled,
up to the assessed value of the intermingled proceeds.
Here, the scope of property subject to confiscation is

broad.
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karistirddigy gelirlerin takdir edilecek degeri kadariyla ve
sug gelirlerinin karistirldigt malvarligindan dogan kazang
veya diger menfaatler hakkinda da gerekli hukuki
tedbirlerin alinmasi 6ngdrilmustiir. S6z konusu maddede
miisadereye konu mal kavrami genis tutulmustur.

- Sozlesmenin, 7 inci maddesinde taraflarin, banka
hesaplarinin gizliligi gerekeesiyle, 3, 4 ve 5 inci
maddelerinde belirtilen musadere, el koyma ve
dondurmaya iliskin islemlerin yapilabilmesi icin ilkelerin
mahkemelerinin ve diger yetkili makamlarinin, banka ve
mali veya ticari kayitlarin gosterilmesini veya bunlara el
konulmasint emretme yetkisi ile techiz olunmalar icin
almalari gerekli yasal ve diger tedbirleri uygulamaktan
kaginamayacaklari da hikiim altina alinmistir.

- Yine Sozlesmenin 2 ve 12 nci madde hitkiimleri
uyarinca; ulkelerin aklama ve terériin finansmaniyla
miicadele amactyla siphe duyulan gelitlerle ilgili veya
ulusal mevzuat geregince bildirilen mali bilgileri toplamak,
analiz etmek/islemek ve ilgili makamlara sevk etmekle
sorumlu Mali Istihbarat Birimi (Financial Intelligence
Unit-FTU-MIB) kurmalari gerekmektedir. Sézlesmenin 46
nct maddesi uyarinca, iilkemiz acisindan MiB'in, Maliye
Bakanligt Mali Suglart Arastirma Kurulu olacagi, beyan
edilmistir.

- IV. Bélumde, S6zlesmenin uygulanmasina dair
uluslararast isbirligi ve bu isbirligi cercevesindeki faaliyetler
kapsaminda olmak tizere inceleme ve kovusturma
yapilmasini teminen gelirler ve araglarin miisadere edilmesi
talepleri ile stipheli bankacilik islemlerinin takibi ve buna
iliskin bilgi talepleri yer almaktadir. Turkiye, bankacilik
islemlerine dair bilgi taleplerini, sadece S6zlesme ekindeki
listede yer alan suclar bakimindan uygulayacagini beyan
etmigtir. Taraflarin bu boliimdeki islemlerin (gelifler ve
araclarin miisaderesi talebi, dondurma ve el koyma gibi
gecici tedbir ile banka hesaplarina ve islemlerine iliskin
bilgi talepleri gibi) yerine getirilmesi amactyla belirlemesi
gereken "Merkezi Makam", Sézlesmenin 33 tnci
maddesinin 2 nci fikrasi uyarinca tilkemiz acisindan Adalet
Bakanligt olarak beyan edilmistir.

- 23 unct madde, taraflara ayrica, kendi tlkesinde
bulunan mal ve gelirlere iliskin talep eden tlke
makamlarinca verilmis misadere kararini uygulama veya
kendi makamlarina miisadere karart verilmesi icin talepte
bulunma ve miusadere karari verilmesi halinde bunu
uygulama yiikimliligi getirmektedir.
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- FEach Party shall adopt such legislative and
other measures as may be necessary to empower its
courts or other competent authorities to order that
bank, financial or commercial records be made
available or be seized in order to carry out the actions
concerning confiscation, seizure and freezing. A Party
shall not decline to act under the provisions of this
article on grounds of bank secrecy.

- FEach Party shall enforce a confiscation order
made by a court of a Requesting Party in relation to
instrumentalities or proceeds situated in its territory or
submit the request to its competent authorities for the
purpose of obtaining an order of confiscation and
enforce the confiscation order, if such order is granted.

- Each Party shall establish a Financial
Intelligence Unit (FIU) responsible for collecting,
analyzing and referring to the competent authorities of
financial information, for the purpose of combating
laundering and financing of terrorism. The Financial
Crimes Investigation Board (MASAK) of the Ministry
of Finance is declared to be the FIU of our Country.

- The scope of international cooperation
concerning enforcement of the Convention and the
activities within such cooperation encompasses
tracing of suspicious banking transactions and
information requests thereto. Turkey has declared that
it will implement information requests concerning
banking transactions only for offences listed in the
annex to the Convention. Within this framework, the
"Central Authority" to be designated with a view to
fulfilling the transactions (request for confiscation of
income and instrumentalities, request for information
on bank accounts and transactions) is declared to be
the Ministry of Justice for our Country.
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