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cornell Universitesinden (ABD) Milton Leitenberg, ‘20.
YiizyildakiCatismave Savaslarda Olim’isimlicalismasinda
20. Yuzyilda gerceklesen savaslarda ve i¢ catigmalarda
yaklasik 140 milyon insanin hayatini kaybettigini sayisal
verilerle ortaya koymustur.

Uluslararast toplumun vicdanini derinden varalayan
olaylarin yasanmasinin 6niine gecebilmek amaciyla,
daimi ve bagimsiz bir uluslararasi ceza mahkemesinin
kurulmasi ancak 1990’l yillarin sonunda gerceklesebildi.
Birlesmig Milletler (BM), 1945 tarihli kurucu anlagmasinin
1. maddesinde belirtilen amag ve hedeflere ulasabilmek
adina, kurulmasi planlanan mahkemenin hazirlik
caligmalarini yiritme gorevini, 04.12.1989 tarih ve
44/39 sayili Karari ile BM catisi altinda faaliyet gosteren
Uluslararasi Hukuk Komisyonu’na (UHK) vermistir.

Hollanda’nin Lahey kentinde faaliyetlerini vyiiriiten
Uluslararasi Ceza Mahkemesinin  (UCM) 01.07.2002
tarihinde gerceklesen acilisinda donemin BM Genel
Sekreteri Kofi Annan, UCM’nin 6nemini su sozlerle ifade
etmistir: ‘Uluslararasi bir ceza mahkemesi beklentisinde
‘evrensel adalet vaadi’ yatiyor. Vizyonumuzun basit ve
yiice amaci budur. Bunun gerceklesmesine yakiniz. Sizden
istedigimiz; insan haklarinin ihlal edilmesinin 6niine
gecmekte kendinize diiseni yapmanizdir. Sadece o zaman,
savas ve catigmalarin masum kurbanlarr adaletin ortisd
altinda yatabilirler ve kendilerinin de haklari oldugunu ve
bunlariihlal edenlerin cezalandirilacagini bilebilirler.

Roma Diplomatik Konferansi ve Roma Statiisii (1998)

UHK tarafindan hazirlanan 116 maddeden olusan
taslak metnin mizakereleri, 160 devlet, 33 uluslararasi
kurulus ve 236 hikimet digl drglit (NGO) temsilcisinin
katilimiyla 15.06.1998 - 17.07.1998 tarihleri arasinda
italya’nin baskenti Roma’da, UCM’nin Kurulmasina Dair
Birlesmis Milletler Roma Diplomatik Konferansinda
gerceklestirilmistir.

Mizakerelerde, ulusal mahkemeler ile UCM arasinda
muhtemel bir yetki uyusmazliginin dogmasina neden
olmamaya ve Mahkemenin yogun yargl yiki ile karsl
karslya kalmamasi icin yargl yetkisine girecek suclarin
sinirli sayida (numerus clausus) tutulmasina gayret sarf
edilmistir.

In his study “Deaths in Wars and Conflicts in the 20th
Century” Milton Leitenberg from Cornell University (USA)
presents data that reveals thatapproximately 140 million
people died inwars and conflicts in the 20th century wars.

The establishment of a permanent autonomous criminal
court that would obviate incidents that deeply wound
the conscience of the international community was only
possible towards the end of the 1990’s. In order to attain
the aims and objectives stated in Article 1 of the 1945
foundational treaty, the United Nations entrusted the
International Law Commission, which operates under the
UN, with the task of carrying out preparatory work of the
prospective court with the decision dated 04.12.1989 and
numbered 44/39.

UN Secretary-General Kofi Annan remarked at the
inauguration of the International Criminal Court (ICC) on
01.07.2002, which has its seat in the Hague, Netherlands,
about the significance of the ICC: “In the prospect of an
international criminal court lies the promise of universal
justice. That is the simple and paramount hope of this
vision. We are close to its realization. We will do our part
toseeitthroughtillthe end. We ask you to do your utmost
to ensure that human rights are not violated. Only then
will the innocents of distant wars and conflicts know that
they may sleep under the cover of justice; that they, too,
have rights and that those who violate those rights will
be punished.”

Rome Diplomatic Conference and Rome Statute (1998)

The UN Diplomatic Conference to establish an
international criminal court took place in Rome, with
160 countries, 33 international organizations and 236
non-governmental organizations (NGO) participating in
the negotiations of the draft text which consists of 116
articles, repared by the International Law Commission.

In these negotiations, efforts have been made to limit the
number of offences (numerus clausus) so as not to give
occasion possible jurisdictional dispute between national
courts and the ICC and to prevent intense judicial burden.

War crimes, crime of genocide, crimes against humanity,
crime of aggression, drug trafficking, use of nuclear
weapons, crimes against UN personnel and crimes of
terror were addressed during the negotiations. Even
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Savas suclari, soykirim sucu, insanliga karsi suclar, saldiri
sucu, uyusturucu kacakgiligl, niikleer silah kullanimi,
BM personeline karsl islenen suclar ve ter6r suglari
mizakerelerde goristilen sug tipleri olmustur. Uyusturucu
kacakgiligr ve terér suclarinin da UCM’nin yarg| yetkisinde
olmasi gerektigi, icinde Tirkiye'nin de bulundugu Ulkeler
tarafindan savunulmugsa da Konferansta bu suclarla etkin
micadelenin ulusal mahkemeler eliyle slrdirilmesi
gorlisli baskin gelmigtir.

Mizakereler neticesinde Mahkemenin yargl yetkisinde
olacagi belirtilen 4 suc tipi kabul edilmistir: (@) Soykirim
suqu; (b) insanliga karsi suglar; (c) Savas suclarr; (d) Saldiri
sucu.

13 bélimden olugan 128 maddelik bir metin halinde
katilimcilarin onayina sunulan UCM kurucu anlagmasi

Roma Statlsd,
17.07.1998 tarihinde
yapilan  oylamada

120 kabul, 21
cekimser ve 7 ret oyu
ile kabul edilmigtir.
Tlrkiye 21 cekimser
lilkeden  biriyken;
israil, ~ ABD,  Cin,
Yemen, Katar, Irak
ve Libya ise ret oyu
veren Glkelerdir.

Roma Stats(, her ne

kadar 17.07.1998 tarihinde kabul edilmis olsa da, 60’Inci
devlettarafindankabuledildigine daironaybelgelerinin BM
Genel Sekreterligine sunulmasindan sonraki 60’inci glinii
takip eden ayin ilk glindi yUriirliige girecegi 126. maddede
ifade edilmistir. Bu sartin saglandigl 01.07.2002 tarihi,
UCM’nin zaman bakimindan yargl yetkisinin sinirlarinin
¢izilmesi bakimindan onemlidir. Bu tarihten once iglenmis
suclar Roma Statlstintin kapsami digindadr. Statiye taraf
olmak isteyen devletler, taraf olma iradelerini gosteren
onay belgelerini verdikleri tarihi, 01.07.2002 tarihini veya
sonrasini da UCM’nin yargl yetkisinin baslangici tarihi
olarak belirleyebilme hakkina sahiptirler.

Mahkemenin Yapisi ve i§leyi§i

Statude cizilen sinirlar icerisinde, hicbir kurumdan emir ve
talimatalmaksizin, bagimsizve daimi nitelikte uluslararasi
bir yargilama makami olan UCM’nin yargilama yetkisi
sinirsiz ve éncelikli degil; ulusal mahkemeleri tamamlayici
yani ikincil niteliktedir. UCM’nin ulusal mahkemeleri

though many countries including Turkey held the opinion
that the ICC should have jurisdiction over drug trafficking
and terror crimes, it was overruled during the conference
with the view that an efficient fight against these crimes
should be carried out by national courts.

Following the negotiations, it was acknowledged that
four types of crime fall within the jurisdiction of the court:
a) the crime of genocide; b) crimes against humanity; ¢)
war crimes; d) crime of aggression.

The foundational treaty, Rome Statute of the ICC, a 128
article text consisting of 13 sections, was submitted to the
approval of the participants and was approved during the
voting on 17.07.1998, receiving with 120 votesin favour,
21 votes abstanting and 7 votes against. Turkey was one
of the many counties that abstained, while Israel, USA,
China, Yemen, Qatar, Iraq and Libya voted against.

Even though the
Rome Statute
was adopted on
17.07.1998, it would
enter into force,
as stated in Article
126, on the first
day of the month
after the 60th day
following the date
on which the 60th
country  deposits
an instrument
ratifying the statute to the Secretary-General of the UN.
The date 01.07.2002 on which requirements were met
is of vital importance in order to determine the limits at
its jurisdiction ratione tempon. Crimes committed before
this date fall outside the scope of the Rome statute. States
that wish to be a party to the Statute have the right to
determine the date on which they deposit an instrument
declaring their decision to be party to the statute, on the
date 0f01.07.2002 or a later date as the day on which the
jurisdiction of the ICC enters into effect.

Structure and operation of the I1CC

As determined by the statute, the ICC is a permanent
autonomous, international court that has the power
to exercise jurisdiction, which is neither limitless nor
privileged, withoutinterventionorordersand instructions
from other institutions; the 1CC is considered to be
subsidiary to national courts that is to say, it is bestowed
a secondary position. The 1CC’s subsidiary function to
national courts does neither mean that it may give orders
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tamamlayici islevi, taraf devletlerin yargi makamilarina
emir ve talimat verebilecegi anlami tagimayacagl gibi,
bir Gist mahkeme veya temyiz mahkemesi olarak hareket
etmesi sonucunu da dogurmayacaktir. Aksi durum
devletlerin egemenlik alametlerinden birinin ihlali
anlamina gelecektir.

Roma Stattistinde belirtilen bir sug islendiginde, ilk olarak
ulusal mahkemeler devreye girecektir. UCM ancak ulusal
mahkemelerin yargilamalari ileriye tasimaya yonelik
islemlerde bulunmamalari, stiriincemede birakmalari veya
islevsiz kilmalari durumunda devreye girebilecektir.

Yargilama vyetkisine giren bir suc ile karsilagildiginda
UCM’nin yargilama mekanizmasini harekete gecirebilmek
icin 3 farkl yol bulunmaktadir. (a) Statuye taraf devletin
ucM'ye bildirimi, (b) BM Givenlik Konseyi'nin UCMye
bildirimi ve (c) UCM Savaisinin bizzat kendisinin harekete
gecmesi.

Mahkemenin yargi yetkisine giren bir sucun, Statye taraf
devlet sinirlari icerisinde veya Statiiye taraf herhangi bir
devlet vatandagina kargl Dinyanin herhangi bir yerinde
islenmis olmasi durumunda UCM’nin yargilama yetkisine
sahip olacagl Statlinlin 12.maddesinde diizenlenmistir.

Roma Statlisinln 13. maddesinde ise, BM Sartinin VII.
Boliminde sayilan barigin tehdidi, bozulmasi ve saldir
fiili durumlarinda, sucun islendigi devlet Statilye taraf
olmasa dahi, BM Giivenlik Konseyi'nin UCM’ye yapacagl
basvuru ile UCM Savaisi tarafindan sorusturma islemlerine
baslanabilmesinin mimkiin oldugu belirtilir.

BM Sartrnin 25. maddesinde, BM Uyesi olan her devletin,
BM Giivenlik Konseyi kararlarini kabul etme ve uygulama
konusunda BM'den farkl bir tutum sergileyemeyecegi
belirtiimistir. Dolayistyla, BM Guvenlik Konseyi tarafindan
sorusturulma agiimasi icin - UCM'ye bir bildirimde
bulunuldugunda, Roma Statiisiine taraf olmasa dahi
BM d(yesi devletlerin UCM’nin adli isbirligi taleplerine
olumlu yaklagmasi BM tarafindan beklenmektedir. Bu
duruma ornek olarak BM Giivenlik Konseyi’nin 26.02.2011
tarihli 1970 sayili Karari gosterilebilir. Libya'da islenen
suclarin sorusturulmasinin UCM’den istendigi Kararin 5.
paragrafinda, ‘Her ne kadar Roma Statiisine taraf olmayan
devletlerin statli baglaminda herhangi bir yikimliligi
bulunmasa da tim Devletlerin ve ilgili bolgesel ve
uluslararas! organizasyonlarin UCM ve Savcilikla tam
anlamiyla isbirligi yapmasi cagrisinda bulunmaktadir.
ifadesi ile BM Guvenlik Konseyi tutumunu agik¢a ortaya
koymaktadir.

and instructions to the judicial authorities of party states,
nor does it mean that it may act as the supreme court or
court of appeals. Otherwise, the sovereignty of states will
be violated.

When a crime listed in the statute is committed, national
courts shall initially be involved. The ICC will only
intervene where national courts are unable or unwilling
to carry outits proceedings. When confronted with crimes
falling within its jurisdiction, there are three paths that
may be taken to prompt the judicial mechanism of the
ICC: a) notification to the ICC made by a state party to the
statute; b) the UN Security Council’s notification to the
ICC; ¢) the prosecutor himself takes action.

Article 12 of the Statute provides that the ICC may exercise
its jurisdiction over a crime if the State on the territory of
which the conduct in question occurred is party to the
Statute or the crime has been committed in any part of
the world against any citizen who is a national of a State
party to the statute.

Article 13 of the Rome Statute states that in cases
of threats to peace, breach of the peace and acts of
aggression provided in Chapter 7 of the Charter of the
United Nations, it is possible to initiate investigations by
the ICC prosecutor with an application submitted by the
UN Security Council even if the state in which the crime is
committed is not a party to the Statute.

Article 25 of the Charter ofthe UN provides that every State
which is a UN member shall agree to accept and carry out
the decisions of the Security Council in accordance with
the Charter. Hence, when a notification is submitted
to the ICC for the UN Security Council to conduct an
investigation, it is expected by the UN that UN member
States, even if they are not party to the Rome statute,
embrace ICC’s requests for judicial cooperation. The UN
Security Council’s decision dated on 26.02.2011 and
numbered 1970 can be cited as an example. Paragraph 5
ofthe resolution states that ICC requests the investigation
of crimes committed in Libya which clearly demonstrates
UNSC’sstance, “Although Stateswhich are not party tothe
Statute of Rome are under no obligation in terms of the
Statute, all States and relevant regional and international
organizations are called to fully cooperate with the 1CC
and the Prosecutor’s Office.”

The organizational structure of ICC, which carries out its
activities through its bodies, consists of the Presidency,
Chambers (Appeals Division, Trial Division and Pre-
Trial Division), Office of the Prosecutor, Registry and the
Assembly of Party States.
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Faaliyetlerini organlari eliyle yerine getiren UCM’nin
teskilat yapisi, Bagkanlik, Daireler (Temyiz Dairesi,
Yargilama Dairesi ve On Yargilama Dairesi), Savcilik, Yazi
isleri Biirosu ve Taraf Devletler Kurulu'ndan olusmaktadir.

vargilama yetkisine giren suc tiplerinin islendiginin
ogrenilmesi durumunda, suca iligkin delillerin toplanmasi
ve iddianamenin hazirlanarak, sugun UCM’nin yargi yetkisi
bakimindan kabul edilebilir olup olmadigl yoniinden
incelenmesi amaciyla On Yargilama Dairesine (OYD)
sunulmasi islemi UCM Savcisi tarafindan yerine getirilir.
OYD tarafindan kabul edilen ve Yargilama Dairesine (YD)
gonderilen dosya icin bir durugma tarihi belirlenir. UCM’de
durusmalar kural olarak ytize karsl (vicahi) ve herkese
acik (aleni) olarak yapilir. ilk oturumda isnat edilen suclar,
sanigaanlayacagidildenokunur, haklarive yiikiimliltkleri
kendisine bildirilir. Karar, sunulan ve incelenen delillerin
muhakemesi ve
mizakeresi sonrasl
YD hakimlerinin
basit cogunlugu ile
verilir. UCM kararlari,
beraat, mahkdmiyet
ile suctan elde edilen
haklar ve mallarin

iadesi seklinde
tecelli  etmektedir.
Stattnln 81.

maddesinde, YD tarafindan verilen kararin, Statlide
temyize bagvuru hakki sahibi oldugu belirtilen savcl,
mahkim olan santk, magdur ve ilgili devlet tarafindan
temyiz edilebilecegi belirtilmistir.

uc™nin bir diger organi da Mahkemenin yasama organi
olarak faaliyetlerini yUriiten Taraf Devletler Kuruludur
(TDK). Hazirlilk Komisyonunun sunacagl tavsiyeleri
degerlendirmek, uygun bulmasi halinde kabul ederek
yurlrlige girmesini saglamak, UCM gorevlilerinin uymasi
gereken kurallart belirlemek, UCM organlarina idari
goriis saglamak, UCM biitcesini kabul etmek, gereken
durumlarda UCM hakimlerinin sayisinin arttiriimasina
kararvermek TDK’nin en temel gorevleridir.

Statliye taraf olmayan devletlerin de gozlemci sifati
ile katilabildikleri ve Statliye taraf her bir devletin
temsilcisinin birer oy hakkinin bulundugu TDK toplantilari,
yilda bir kez Birlesmig Milletler Genel Merkezi (New York)
veya Mahkeme merkezinde (Lahey) gerceklestirilir. Her yil
dlizenlenen TDK toplantisinin 16’ncisi en son 4-14 Aralik
2017 tarihleri arasinda diizenlenmig, Toplantiya Stattye
taraf 123 devlet temsilcisi ile gbzlemci devlet ve sivil
toplum drgutleri temsilcileri katiimigtir.

In cases where it is understood that crimes that fall
within its jurisdiction have been committed, it is the
duty of the ICC Prosecutor to gather evidence and file an
indictment, and present it to the Pre-Trial Division (PTD)
to evaluate whether the crime falls under the jurisdiction
of the ICC or not. A date for a hearing is arranged for the
file thatis approved by the PTD and submitted to the Trial
Division. As a rule, hearings at the ICC are conducted face
to face and are open to the public. In the first hearing, the
accused isinformed, in alanguage which he understands,
of the nature of the accusation against him, his rights
and obligations. The decision is finalized by the simple
majority of the Trial Division Prosecutors following the
discussion and negotiation on evidence presented. ICC
rulings are manifested as acquittal,imprisonment as well
as return of rights and assests attained from the crime.
Article 81 of the
statute provides
that (the decisions
finalized by the
Trial Division) the
Prosecutor who
has the right to
make an appeal,
the accused who is
convicted the victim
or the relevant state
has the right to appeal against the decision of the Trial
Division.

Another organ of the ICC is the Assembly of State Parties
(ASP) which conducts its activities as the legislative
body of the Court. The ASP is tasked with evaluating the
proposals presented by the Preliminary Commission,
ensuring that it enters into force by approving it when
found suitable, determining the rules that ICC employees
must abide by, providing administrative review to ICC
organs, accepting the budget of the ICC, increasing the
number of ICC judges when necessary.

The ASP meeting, where States that are not party to
the Statute may take part as observers and where each
State Party representative receives one vote, is held once
a year at the headquarters of the United Nations (New
York) or at the seat of the Court (The Hague). The 16th
annual meeting of the ASP was held on 4-14 December
2017, with the participation of 123 state representatives
from Statute Parties in addition to observer states and
representatives from non-governmental organizations.
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