“ULUSLARARASI DIiGER BiR SORUSTURMA VEYA COZUM
MERCIi” OLARAK BM iNSAN HAKLARI KONSEYi
KEYFi GOZALTI CALISMA GRUBU

THE UNITED NATIONS HUMAN RIGHTS COUNCIL WORKING
GROUP ON ARBITRARY DETENTION AS "ANOTHER PROCEDURE
OF INTERNATIONAL INVESTIGATION OR SETTLEMENT”

MuhgqynedThha
BUYUKTAVSAN
Tetkik Hakimi

Rapporteur Judge

1948 tarihli insan Haklari Evrensel Bildirisi'nin,
hazirlanmasinda esin kaynagi oldugu Avrupa insan
Haklari S6zlesmesi ("AIHS” veya ‘Sozlesme”) 4 Kasim 1950
tarihinde imzalanarak 1953 yilinda yirirlige girmistir.
S6zlesme esas itibariyle Konsey'e ye Ulkelerin, sadece
kendi vatandaslarinin degil ayni zamanda yargilama
yetkisindeki herkesin temel medeni ve siyasal haklarini
korumay! taahhiit ettigi uluslararasi bir metin olarak
karsimiza ¢ikmaktadir. Sozlesme’de basta yasam hakki
olmak Gzere 0zglrlik ve givenlik, adil yargilanma, ozel
ve aile hayatina saygl, evlenme, etkili bagvuru, milkiyet,
egitim gibi haklarile ifade, dlstince, vicdan ve din, toplanti
ve dernek kurma ozglrlikleri giivence altina alinirken;
olim cezasl, kolelik ve zorla calistirma yasagi, keyfi ve
hukuka aykirt tutukluluk, iskence ve insanlik digl veya
asagilayici muamele veya cezalandirma gibi haller ise

yasaklanmistir.

AvrupainsanHaklariMahkemesi(“Mahkeme” veya “AIHM”)
ise, AIHS ile S6zlesme’ye Ek Protokol’lerde glivence altina
alinan bagta yagam hakki olmak tzere adil yargilanma,
o0zel ve aile hayatina saygl gosterilmesi, mulkiyet, evienme,
egitim gibi haklar ile ifade 6zgirligu, dlslince, vicdan ve
din 6zgirligi gibi medeni ve siyasal haklarin, Sézlesme’yi
onaylayan devletlerce ihlal edildigini iddia eden bireysel
veya devlet basvurulari hakkinda karar vermek tizere 1959

yilinda kurulmustur.

The European Convention on Human Rights (“the ECHR”
or “the Convention”), for the preparation of which the
1948 Universal Declaration of Human Rights was the
source of inspiration, was signed on 4 November 1950 and
entered into force in 1953. The Convention is essentially an
international textwherebythe Member States ofthe Council
undertake to protect the fundamental civil and political
rights of not only their own citizens, but of everyone within
their jurisdiction. While the Convention guarantees rights
and freedoms such as particularly the right to life, right to
liberty and security, right to a fair trial, right to respect for
private and family life, right to marry, right to an effective
remedy, right to property, right to education, freedom of
expression, freedom of thought, conscience and religion
andfreedom of assembly and association, it prohibits death
penalty, slavery and forced labour, arbitrary and unlawful
detention, torture and inhumane or degrading treatment

or punishment.

The European Court of Human Rights (“the ECtHR” or “the
Court”) was established in 1959 with a view to ruling on
theapplications lodged by individual or States alleging that
their civil and political rights secured under the Convention
and its Additional Protocols such as particularly the right to
life, rightto a fairtrial, right to respect for private and family
life, right to property, right to marry, right to education,
freedom of expression and freedom of thought, conscience
and religion have been violated by the States that have

ratified the Convention.
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Kuruldugu giinden bu yana Mahkeme, yapilan basvurular
usul ve esas bakimindan incelemekte; Sézlesme’nin 35.
maddesinde yeralan 6 aylik sire kurali, ic hukuk yollarimnin
daha 0Once Mahkeme

tlketilmemesi, bagvurunun

tarafindan incelenmis olmasi, aglkca dayanaktan
yoksunluk, basvurunun hakkin kétiye kullaniimasi
niteliginde olmasi, basvuranin  magdur sifatinin
bulunmamasi gibi kabul edilemezlik nedenlerinin varligi
hdlinde bagvuruyu usuli nedenlerle kabul edilemez bulup
reddetmektedir. Yukarida o6rnek kabilinden saydigimiz
kabul edilebilirlik kosullarina uygun basvurular ise,
esastan incelemek suretiyle herhangi bir hak ihlali olup

olmadigini karara baglamaktadir.

son yillarda ise, AiHM'in kimi kararlarinda, Sozlesme’nin
35.maddesinin 2.fikrasinin (b) bendinde diizenleme altina
alinan “basvuru, (..) uluslararasi diger bir sorusturma
veya ¢ozim merciine daha dnceden sunulmus bir baska
basvuruyla esasen ayni olup yeni olgular icermiyorsa.”
seklindeki kabul edilebilirlik kosulundan hareketle,
Birlesmis Milletler (BM) insan Haklari Konseyi Keyfi Gézalti
Calisma Grubunu “Uluslararasi Diger Bir Sorusturma
veya (ozim Mercii” olarak degerlendirmeye aldig

gOrllmektedir.

From the day it was established until present, the Court
has been examining the applications lodged with it under
their substantive and procedural aspects and in the event
of existence of the grounds for inadmissibility laid down in
Article 350fthe Convention such asincompliance withthe 6
monthsrule, non-exhaustion of domestic remedies, having
been previously examined by the Court, being manifestly
ill-founded, abuse of right of individual application, the
applicant’s lack of victim status etc, then the Court declares
the application inadmissible on procedural grounds and
dismisses it. By examining the merits of the applications,
which meet the admissibility criteria some of which were
referred to as examples above, the Court rules on whether

there has been a violation of a right.

It is observed that in the recent years, in some of its
decisions, the Court considered the United Nations (UN)
Human Rights Council Working Group on Arbitrary
Detention as ‘“Another Procedure of International
Investigation or Settlement” from the standpoint of the
admissibility criterion of “/being] substantially the same
as a matter that has already been examined by the Court
or has already been submitted to another procedure of
international investigation or settlement and contains no
relevant new information”set out in Article 35 § 2 (b) of

the Convention.
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Bu tlir basvurularda, bagvuran(lar) genellikle S6zlesme’nin
5.maddesiesasolmak izere 6,7,10,11ve 18.maddelerinde
dizenlemealtinaalinan haklarininihlaledildigi sikayetiyle
Mahkeme’ye basvuruda bulunduklari gibi, ayni sikayetleri
kapsaminda, BM insan Haklari Konseyi Keyfi Gozalti

Calisma Grubu’na da bagvuruda bulunmaktadir(lar).

Nitekim AIHM, Giirdeniz/Tiirkiye kararinda, BM insan

Haklar Konseyi Keyfi Gozaltt Calisma Grubu'nu,
Sézlesme’nin 35 § 2 maddesi uyarinca, “uluslararasi diger
bir sorusturma veya ¢ozim mercii” olarak kabul etmistir
(ayrica bkz. Peraldi / Fransa, no. 2096/05, 7 Nisan 2009;
Glirdeniz / Tirkiye, (kk) no. 59715/10, 18 Mart 2014;
savda / Tirkiye, no. 42730/05, 12 Haziran 2012; Dursun
Clcek / Tirkiye, no. 55853/14, 13 Kasim 2014; Ali Deniz
Kutluk ve diger 145 basvuru / Tirkiye, no. 53980/10, 10
Haziran 2074). Anilan bagvuruda Mahkeme, aralarinda
basvuranin dayer aldigi kisilerin, BM insan Haklari Konseyi
Keyfi Gozalti Galisma Grubuna bagvurdugunu ve bu
konuda sikayetleri hakkinda karar verildigini belirterek
S6zlesme’nin 35 § 2 maddesi uyarinca bagvurunun kabul

edilemez bulunmasina karar vermigtir.

son olarak belirtmek gerekir ki, Mahkeme’nin bu tir
bagvurularda kabul edilemezlik karari verebilmesi icin,
hem AiHM’e hem de BM insan Haklari Konseyi Keyfi Gozalti
Calisma Grubwna yapilan basvurularda, basvuranlarin
ayni kisilerden olugmasi, bagvurularin konusunun, olay ve
olgularinin ayni olmasi, Mahkeme nezdindeki bagvurunun
yeni olgular icermemesi ve daha 6nce BM insan Haklari
Konseyi Keyfi Gozalti Calisma Grubu’na yapilan basvuru
sonucunda ayni yondeki sikayetler hakkinda karar

verilmesi gerekmektedir.

In such applications, the applicant(s) generally apply to
the Court complaining of a violation of their rights set out
in particularly Article 5 and Articles 6, 7, 10, 11 and 18 of
the Convention and they also file an application with the
UN Human Rights Council Working Group on Arbitrary

Detention for the same complaints.

Indeed, in its Girdeniz v. Turkey decision, the Court
accepted the UN Human Rights Council Working Group on
Arbitrary Detention as “another procedure of international
investigation or settlement” under Article 35 § 2 of the
convention (see also Peraldi v. France, no. 2096/05, 7 April
2009; Glirdeniz v. Turkey (dec), no. 59715/10, 18 March
2014; Savaa v. Turkey, no. 42730/05, 12 June 2012; Dursun
Cicek v. Turkey, no. 55853/14, 13 November 2014; and
Ali Deniz Kutluk and 145 other applications v. Turkey, no.
53980/10, 10 June 2014). In the application in question,
stating that the individuals including the applicant had
applied to the UN Human Rights Council Working Group on
Arbitrary Detention and that a decision had been rendered
on their complaints, the Court found the application

inadmissible under Article 35 § 2 of the Convention.

Lastly, it should be mentioned that in order for the Court
to render a decision of inadmissibility with respect to such
applications, the following requirements are sought in the
applications lodged with both the ECtHR and the UN Human
Rights Council Working Group on Arbitrary Detention: the
applicantsandtheapplications’ subject-matterand the facts
must be the same, the application before the Court must
contain no relevant new information and a decision must
have previously been rendered on the same complaints as a
result of the application lodged with the UN Human Rights

Council Working Group on Arbitrary Detention.
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