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JUSTICE AS THE WORLD COURT

Devletler bir uluslararasi mekanizmanin  kendileri
hakkinda bir karar tahmil etmesi neticesinde kaybeden bir
pozisyonda olmayi, uyusmazligin tarafi olan diger devletile
yapilan iki tarafli mizakereler neticesinde ayn| pozisyona
gelmeye yeglemektedirler. Bunun sebebi, séz konusu
kararlar hakkindakinihai sorumlulugun, ilgili devletlerden
ziyade baska bir organa atfedilebilecek olmasidir.

Bu tlr bir mekanizmay!r muhafaza etmekte uluslararasi
toplum vyarari da bulunmaktadir. zira bir uluslararasi
mahkemenin etkinligi ve basarisi, devletleri harici
uyusmazliklarini benzer sekilde ¢dzmeye itecektir. Ayni
sekilde, bu tdr bir mahkemenin kararlarinda 6ngorilen
ilkeler, diger uluslararasi uyusmazliklarla ilgili iki veya cok
taraflimizakeresiireclerinde de fayda saglayacaktir. Ayrica,
bu ilkeler sadece yeni uluslararasi kurallarin gelistirilmesi
slrecindeki temel taglari olugturmakla kalmayip ayni
zamanda uluslararasi teamil hukukunun ilerlemesinde
katki saglayacaktir.

Bu cercevede Uluslararasi Adalet Divani (Divan), Birlesmis
Milletlerin (BM) 6 temel organindan birisi olarak, yaygin
bir bicimde Dinya Mahkemesi olarak nitelendirilmektedir.
Lahey’deki Peace Palace icerisinde bulunan Divan, BM Sarti
ile 1945 yilinda kurulmug ve 1946 yilinda Uluslararasi
Adalet Daimi Mahkemesi’nin yerine gecerek calismalarina
baslamistir. Divan, BM Genel Kurulu ve Guvenlik Konseyi
tarafindan birbirinden bagimsiz oturumlarda, 9 yil siiren
ve tekrarlanabilen gorev siireleri icin secilen 15 hakimden
olusur. Divan dyeleri bagimsiz hakimlerdir, hiikiimetlerini
temsil etmezler.

Divanin iki temel iglevi vardir: Devletler tarafindan 6niine
getirilen cekismeli hususlar hakkinda karar vermek ve
yetkili BM organlari ve uzman kuruluslar tarafindan
talep edildigi takdirde hukuki meseleler iizerinde istisari
gors bildirmek. Kurulugundan itibaren Divan aralarinda
uluslararast insancil hukukun ihlali, siyasi siginma, mlki
egemenlik, deniz sinirlari, kara sinirlari, ekonomik haklar,
diplomatik iligkiler, gecis hakki, rehin alma ve tabiiyet gibi
hususlarin da bulundugu uyusmazliklarla ilgili 124 karar

States are more willing to accept being in a losing position
if an international mechanism imposed a decision about
them rather than being in the same situation at the end
of the bilateral negotiations with the other state party of
the conflict. The reason is that the final responsibility about
these decisions can be attributed to another organ rather
than the related states.

There is also international community interest in
maintaining such a mechanism. An international court’s
efficacy and success would induce states to resolve their
exterior conflicts in a similar fashion. In the same vein,
the principles prescribed in the decisions of such a court
would be helpful in bilateral and multilateral negotiation
processes of other international conflicts. Moreover,
these principles may not only constitute linchpins in the
development process of new international rules but also
contribute in the promotion of international customary
law.

Within this framework, the International Court of justice
(hereinafter the IC) or the Court) is commonly referred as
the World Court simply because of the fact that it is one of
the 6 principle organs of the United Nations (hereinafter
the UN). Seated in the Peace Palace in The Hague, the Court
was established in 1945 by the UN Charter and began
work in 1946 when it replaced the Permanent Court of
International justice. The Court is composed of 15 judges
elected to nine-year renewable terms of office by the UN
General Assembly and Security Council during independent
sittings. The Members of the Court are independent
magistrates and they do not represent their governments.

The Court has two primary functions: It passes judgments
upon contentious issues submitted to it by sovereign
states and it renders advisory opinions on legal questions
when requested to do so by the authorized UN organs and
specialized agencies. Since its establishment, the Court has
delivered 124 judgments on disputes pertained to inter
alia violation of international humanitarian law, political
asylum, territorial sovereignty, maritime boundaries, land
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vermistir. Divan 1946 yilindaki kurulusundan itibaren ise
Divan sadece 27 istisari gorlg bildirmigtir.

Divan bagimsizdevletlerin eylemleri (izerine kendiliginden
sorusturma yapip karar veremez; bunun icin bir talep
olmalidir. Bu talep bir veya birden fazla devlet tarafindan
yapiimalidir.  Bireylerden, sirketlerden, sivil toplum
kuruluglarindan veya 6zel kuruluglar tarafindan yapilan
basvurular Divan’in yargi yetkisi kapsamina girmez.

BM Sarti, BM Uyesi 193 ilkenin otomatik olarak Divan’in
statlisine taraf olmalarini éngérmektedir. Bu sebeple
teknik olarak, neredeyse tiim devletler Divan’inyargiyetkisi
kapsamindadir. Buna ilaveten BM Sarti, BM (yesi olmayan
llkelerin de Ozel bir prosedUr izleyerek Divan’in statlisiine
taraf olabilmelerini diizenlemistir. Bununla birlikte Divan,
bir uyusmazligin tarafi olan devletler izerinde, kendi
statlistine taraf olduklar gerekcesiyle kendiliginden
zorunlu yarg! yetkisi kuramaz. Esasinda Divan’in gercek
manada zorunlu yargl yetkisi de bulunmamaktadir.
Divan’in zorunlu yargi yetkisiile ilgili ana husus devletlerin
rizasidir. Devletler rizalarini ya da bir bagka deyisle Divan’in
yargl yetkisini kabul ettiklerini su yollardan biri veya
birkagl vasitasiyla agiklayabilirler: a) 6zel biranlagmaile, b)
bir uluslararasi anlagmaya konulacak 6zel bir madde ile ve
¢) tek tarafli bir deklarasyon ile. Bugtine kadar, aralarinda
BM Givenlik Konseyi’nin 5 daimi ({yesi arasindan
sadece Birlesik Kralligin bulundugu, 70 BM Uyesi rizasin
aciklamistir.

frontiers, economic rights, diplomatic relations, rights of
passage, hostage-taking and nationality. Again, since its
establishmentin 1946,the Court has givenonly 27 advisory
opinions. The Court cannot investigate and pass judgments
on acts of sovereign States as it chooses, there has to be a
request. This request must be submitted by one or more
states. Applications from individuals, corporations, non-
governmental organizations or other private enterprises
do not fall under the scope of the Court’s jurisdiction.

UN Charter prescribes thatall 193 member states of the UN
are automatically parties to the statute of the ICJ. For this
reason, technically, almost every state has been subject to
the jurisdiction of the IC). The UN Charter also allows non-
UN members to become parties to the ICJ’s statute through
aspecial procedure. Nevertheless, the Court cannot by itself
establish compulsory jurisdiction over the state parties of a
dispute just because they are parties to the Court’s statute.
As a matter of fact, the Court does not have compulsory
jurisdiction in the real sense. The primary issue with
compulsory jurisdiction of the Court is the consent of the
states. States may manifest their consent, in other words
accept ICJ’s jurisdiction in one or more of the following
ways: a) by a special agreement, b) by a clause in a treaty,
¢) by a unilateral declaration. To date, 70 UN member
states have expressed consent, including only the United
Kingdom from among the five permanent members of the
UN Security Council.
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Divanin kararlart kesindir ve itiraz yolu yoktur. Ancak
taraflardan biri bir kararin kapsamina veya anlamina dair
Divan’dan bir agiklayici yorum talep edebilir. Uyugmazligin
taraflarindan biri Divan’in kararinauymayi reddederse veya
karar uygulamazsa diger taraf kararin uygulanmasi icin
BM Giivenlik Konseyi’ne basvurabilir. Bu hak BM Sartrnda
acikca ifade edilmistir. Divanin kararlarinin bu sekilde
uygulanmasi icin Glvenlik Konseyi karari gerekmektedir.
Bununla birlikte, Glivenlik Konseyi'nin kararlari 5 daimi
liyeden herhangi biri tarafindan veto edilebilir ve bu veto
yetkisi  kararlarinin uygulanmasi noktasinda Divan’in
etkinligi hakkinda endiselere neden olmaktadir. Ornegin,
Amerika Birlegik Devletleri Divan tarafindan aleyhine
sonuclandiriimis olan Unld Nikaragua davasinda veto
yetkisini kullanmistir.

Divan hakkinda bazi ciddi elestiriler s6z konusudur. ilk
olarak, bireylerin ve gruplarin zellikle uluslararas! insancil
hukuk ihlalleri ile ilgili davalarin Divan’a gotiirmesine
izin verilmemesi bir eksiklik olarak goriilmektedir.
ikinci olarak, zorunlu yarg! yetkisi kavrami kendi icinde
tutarsizlik ve esitsizlik barindirmaktadir. Uluslararasi
hukukun kokli ilkelerinden biri olan egemenlik ilkesine
gore hicbir devlet bir digerinden daha Ustiin veya agagida
degildir. Bu nedenle, kararlarin uygulanmasi icin Giivenlik
Konseyi'nin muhtemel miidahalesi - ozellikle daimi
tyelerin kotu s6hretli veto yetkilerinin golgesi altinda
- bahse konu prensip ile bagdasmayacaktir. Uclinci
olarak, Divan ile Uluslararasi Ceza Mahkemesi gibi diger
uluslararasi tematik mahkemeler arasinda bir hiyerarsinin
bulunmamasi Divan’in etkin ve musterek bir yargilama
yurltmesini engelleyen ikicil biryapr ortaya ¢ikarmaktadir.
Dordiincd olarak, Divan’in GUvenlik Konseyi karsisindaki
nispeten zayf pozisyonu Divani, diinya tizerindeki en glcli
siyasi silahlardan biri olan veto yetkisinin sahibi olan 5
daimi Guvenlik Konseyi Uyesine kargl tamamen etkisiz
kilmaktadir.

Kabuledilmelidirki,Divan cok sayida basarisizlik yasamistir
ve bazi dnemli eksiklikleri bulunmaktadir. Buna ragmen,
Divan’in devletler arasindaki uyusmazliklari bariscl
yollardan ¢6zmede ve Ozellikle insan haklari, devletlerin
egemenligi ve devletlerin var olma haklari gibi konularda
uluslararasi hukukun gelismesine katki sunmadaki
basarilari inkar edilemez ve sayglyl hak etmektedir. Silahli
catismalarin ve yikimin yaygin oldugu bu cagda iyi isleyen
bir Divan'a olan ihtiyag her gecen giin artmaktadir.

The Court’s judgments are final and without appeal.
However, one of the parties may request an interpretation
about the scope or meaning of a judgment from the Court.
Should a party involved rejects or fails to comply with the
judgment of the Court, the other party may use the right
to recourse to the UN Security Council for enforcement.
This very right clearly rooted in the UN Charter. This type
of enforcement of the Court’s judgments necessitates a
decision by Security Council. Nevertheless, the Council’s
decisions can bevetoed byanyofthe 5 permanentmembers
and this veto power virtually raises concerns regarding the
effectiveness of the Court in relation to the enforcement of
its judgments. For example, the United States used its veto
power in the renowned Nicaragua case in which the Court
had ruled against it.

There are some serious criticisms related with the Court.
Firstly, not allowing individuals and groups to have
their cases taken to the Court especially in the cases of
violation of international humanitarian law has been
regarded as a shortcoming of the Court. Secondly, the
concept of compulsory jurisdiction contains incoherence
and inequality in itself. The principle of sovereignty, one
of the established principles in the international law,
prescribes that no nation is superior nor inferior against
another. Therefore, possible Security Council intervention
for enforcement, under the shade of the notorious veto
power of the permanent members in particular, would
not truly be in rapport with the said principle. Thirdly, lack
of hierarchy between the IC) and the other international
thematic courts, such as the International Criminal Court,
creates a dualistic structure that usually obstructs courts’
engagement in effective and collective jurisdiction.
Fourthly, the relatively weak position of the IC) against the
Security Council renders the Court completely ineffective
against 5 permanent members of the Council with veto
powers that happens to be one of the most powerful
political weapons on the earth.

Admittedly, the Court has experienced many failures
and has some substantive shortcomings. Nevertheless,
its achievements in resolving disputes between states
peacefully and in contributing the development of
international law with its decisions particularly on the
issuessuch as human rights, states’ sovereignty and states’
rights of existence are undeniable and deserve respect. In
this era of widespread armed conflicts and ravages, the
need for a well functioning 1C) becomes more obvious with
each passing day.
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