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Degerli Okurlarimiz,

Uluslararasi Hukuk Bilteni’nin yeni
sayisiyla sizlerin karsisindayiz. Tim
dlinyada oldugu gibi tlkemizde de
etkilerini strdirmeye devam eden
Covid-19 virtst kaynaklr pandemi
slirecinde bizler, her zaman oldugu
gibi caligmalarimizi 6zveriyle yerine
getirmeye gayret ediyoruz.
Uluslararasi hukuk, yalnizca devletler arasindaki ilis-
kileri diizenleyen bir disiplin olmaktan ziyade; devlet-
ler arasinda kalici bir huzur ve baris ortami tesis edil-
mesi amacini tagimaktadir. Son donemde bilhassa
Dogu Akdeniz ve Azerbaycan’da meydana gelen gelis-
meler, devletlerin uluslararast hukukun prensiplerine
uygun hareket etmelerinin, uluslararasi toplumun
huzur ve esenligi acisindan 6nemini bir kez daha goz-
ler online sermistir.

BUltenimizin bu sayisina, kisisel verilerin sinir Gtesi-
ne aktarimi konusu cercevesinde Avrupa Birligi Ada-
let Divanrnin Schrems | ve Schrems I kararlarinin
incelenmesine yonelik ¢alismayla basladik. Akabin-
de LUbnan eski basbakani Refik El-Hariri suikastina
iliskin BM Liibnan Ozel Mahkemesinin verdigi kara-
rin incelendigi calismaya yer verdik. Uluslararasi adli
is birligi konusunda ise, Avrupa Tutuklama Emri ile
HUkUmlGlerin Nakline Dair Sozlesmeye Ek Protokol
kapsaminda infaz devri konularini ele alan ¢alisma-
lari sizlere sunduk. Biltenimizin bu sayisinda ayrica
sinirasan su kaynaklarinin korunmasi ve yonetimin-
de uluslararasi alanda karsilasilan sorunlar ve ¢oziim
onerilerini isleyen incelemenin yani sira Afrika Birli-
gine iliskin tanitim yazisi da yer almaktadir.

Ermenistan’in, Azerbaycan topraklarini isgalini ve
son donemde yeni acilar ve ¢atismalara sebep olma-
sini tekrar dikkatinize sunmak isterim. Birinci Diinya
Savagl sirasinda Ermeni cetelerinin Anadolu’da sergi-
ledikleri vahgetin benzerlerine Hocalrda ve Azerbay-
can’in baska bélgelerinde sahit olduk. Bu noktada, sz
konusu suclari isleyenlerin hesap vermesi en blyuk
dilegimizdir.

Bu vesile ile bir kez daha tiim dlnyayi etkisi altina
alan pandemi sirecine ragmen Ozveri ile ¢aligan de-
gerli mesai arkadaslarima ictenlikle tesekkir eder,
kendilerine saglik ve esenlikler temenni ederim. Bir
sonraki sayida bulugsma dilegiyle..

Dear Readers,

We are meeting with you in this new
issue of the International Law Bulle-
tin. During the pandemic caused by
Covid-19 virus which continues its
effects both in Turkey and across the
world, we endeavour to carry out our
works just as usual.

International law is not just a dis-
cipline regulating the relations between the States,
ratheritaimstoestablish a permanentenvironment of
tranquillity and peace between the States. The devel-
opments, which have occurred recently especially the
Eastern Mediterranean and Azerbaijan, have revealed
once again thatitis soimportant for the States toactin
compliance with international law principles with re-
gard to peace and welfare of the international society.
This current issue of our bulletin starts with the article
on the review of Schrems | and Schrems Il rulings of
the Court of Justice of the European Union within the
framework of cross-border transfer of personal data.
It is followed by the study on the judgment rendered
the by UN Special Tribunal for Lebanon concerning the
assassination of Refik El-Hariri, the former Prime Min-
ister of Lebanon. In relation to the international legal
assistance, we offer the articles dealing with the Euro-
pean Arrest Warrant and transfer of execution within
the scope of the Additional Protocol to the Convention
on the Transfer of the Sentenced Persons. Moreover, in
this issue, you can find an introductory article on Afri-
canunion, in addition to a review addressing the prob-
lems encountered internationally in the protection and
management of the cross-border water resources and
the solutions to these problems.

I would like to extend once again to your attention the
occupation of Azerbaijan’s territory by Armenia and
the fact that it has recently caused new sufferings and
conflicts. In Hocall and other regions of Azerbaijan, we
witnessed a similar savagery which Armenian gangs
conducted in Anatolia during World War 1. At this point,
it is our greatest wish that the ones committing such
offences account for their acts.

| take this opportunity to thank sincerely my dear col-
leagues who continue their works with full commit-
ment despite this pandemic which influences the
whole world and to wish them health and welfare.
Hope to meet again in our nextissue...

Kasim CiCEK
Hékim / Judge
Genel Miidiir / General Director



GUL, AiIHM BASKANI SPANO iLE GORUSTU
GUL MEETS ECHR PRESIDENT SPANO

Avrupa Insan  Haklari
Mahkemesi (AIHM) Bas-
kani Adalet Bakanimiz
Sayin Abdulhamit GUL’lin
daveti UGzerine 3 Eylil
2020 tarihinde tlkemize
bir ziyaret gerceklestirdi.
Ulkemize gelen ilk AIHM
Baskani olan Robert Spa-
no, TUrkiye Adalet Akade-
misinde diizenlenen 24. #
DOnem Hakim ve Savcl
Adaylari  Egitimi  Acilig M
Torenine katilarak hakim g8
ve savcl adaylarina insan §
haklari dersini anlatti.

Spano, burada ders an- B
latmanin kendisi icin
onemli ve ayricalikli bir
etkinlik oldugunu vurgulayarak hukukun dstiinligi
ilkesinin ve Avrupa insan Haklari S6zlesmesi'nin yol
gostericisi oldugunu belirtti.

Buyil, 4 Kasim 1950°de imzalanan Avrupa insan Hak-
lari S6zlegmesi'nin 70. yilinrkutladiklarini dile getiren
Spano, “Tirkiye’nin Avrupa insan Haklari Sozlesme-
siile iliskisi uzun ve zengin bir iliskidir. Avrupa Kon-
seyinin kurucu dyelerinden olan Tirkiye, 18 Mayis
1954°te sozlesmeyi onaylayarak, ilk imza koyan Ulke-
lerden biridir.” dedi.

Daha sonra Bakanligimiza da ziyarette bulunan Spa-
no, Sayin Gil'tin baskanligindaki heyetle yaklasik bir
saatlik gortisme gerceklestirdi. S0z konusu goriigme-
de, Adalet Bakan Yardimcisi Saban Yilmaz, Dig iligki-
ler ve Avrupa Birligi Genel Miidiir(i Kasim Cicek, insan
Haklari Dairesi Bagkan! Hacl Ali Acikgiil ile Spano’ya
ziyaretinde eslik eden AiHM'deki ulusal hakimimiz
Saadet Yiiksel hazir bulundu.

{EMoLiDiR |

The Minister of Justice Mr.
Abdulhamit Gil met with
the President of the Eu-
ropean Court of Human
Rights (ECtHR), Robert
Spano, who came to Tur-
key upon his invitation,
on 3 September 2020.
Robert Spano, who is
the only first President
of the ECtHR to come to
our country, attended the
Opening Ceremony of
Training of 24th Period
Candidate judges and
Prosecutors, which was
held at the Turkish Jus-
tice Academy, and gave a
lecture on human rights
to candidate judges and
prosecutors.

Spano emphasized that giving a lecture in the ceremo-
ny was an important and privileged activity for him,
and stated that the rule of law and the European Con-
vention on Human Rights are his guides.

Spano, who stated that this year, they celebrate the
70th anniversary of the European Convention on Hu-
man Rights, which was signed on 4 November 1950,
and said: “Turkey’s relation with the European Con-
vention on Human Rights is a long and rich relation.
Turkey, which is one of the founding members of the
council of Europe, is one of the first countries to sign
the convention, ratifying it on 18 May 1954.”

Spano, wWho also paid a visit to our Ministry, held a
meeting with the delegation headed by Mr. Gl, for
about one hour. Deputy Minister Saban Yilmaz, Gen-
eral Director of Foreign Relations and European Union
Affairs Kasim Cicek, Head of Department of Human
Rights Hacl Ali A¢ikgdl, and the Turkish judge of the
ECtHR Saadet Yiiksel, who accompanied Spano dur-
ing his visit, were present in the meeting.

| 2 |
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G-20 YOLSUZLUKLA MUCADELE CALISMA GRUBU
BAKANLAR TOPLANTISI GERCEKLESTIRILDI
THE G-20 ANTI-CORRUPTION WORKING GROUP

MINISTERS MEETING WAS HELD

zimler Gretmek amaciyla diinyanin en biyik 19 eko-
nomisine sahip dlkeler ile Avrupa Birliginin olustur-
dugu uluslararasi bir platformdur. Bu platform diinya
nlfusunun yaklasik tcte ikisini ve kiresel ekonomi-
nin ylzde 85’ini temsil etmektedir.

2015 yilinda Turkiye’nin ddnem bagkanhgini yaptigl
G-20°nin, 2020 yil1ddnem baskanhgl Suudi Arabistan
tarafindan Gstlenilmistir.

G- 20 Yolsuzlukla Mucadele Calisma Grubu Bakanlar
Toplantisi 22 Ekim 2020 tarihinde ilk kez cevrimici
olarak dizenlenmistir.

Suudi Arabistan donem baskanliginda diizenlenen
toplantiya on Gg¢ uluslararasi kurulugun yani sira 25
tilkeden katilim saglanmistir.

Bakanlar toplantisinda ele alinan ‘Bakanlar Bildiri-
si'nde, Uluslararasi isbirligini Gelistirmeye Yénelik
Riyad Girisimi, hesap verilebilirlik ve seffafiik, ulus-
lararasi isbirligi ve varliklarin geri alinmasi, gliven-
li bolge reddi, rigvetin tim dlkelerde sug sayiimasi,
kamu sektoru, dzel sektor ve sivil toplumum birlikte
mcadelesi gibi konulara yer verilmistir.

Bakanlar toplantisina tlkemizi temsilen Genel M-
dirlimiz Kasim Cicek baskanliginda Bakanligimiz ve
Hazine ve Maliye Bakanhgl temsilcilerinden olusan
bir heyet katilim saglamistir.

Ulkemiz adina yapilan konugsmada, yolsuzlukla mi-
cadelede uluslararasi isbirliginin 6nemi vurgulanmig
ve Turkiye’nin G20 basta olmak tizere, bu alandaki ¢a-
lismalara gliclli sekilde destek oldugu ve aktif katilim
sagladigi ifade edilmistir.

G20 Anti-Corruption Ministers Meeting
October 22, 2020

The G-20 (Group-20) is an international platform
formed by 19 countries having the largest economies
of the world and the European Union with a view to
finding global solutions to current problems. This
platform represents almost two-thirds of world pop-
ulation and %85 of the global economy.

Saudi Arabia assumed the 2020 Presidency of the
G-20, which was presided by Turkey in 2015.

The G-20 Anti-Corruption Working Group Ministers
Meeting was held online for the first time on October
22nd, 2020.

Thirteen international organizations as well as twen-
ty-five countries attended the meeting, which was
organized under the presidency of Saudi Arabia.

The Declaration of Ministers addressed in the afore-
mentioned meeting includes matters such as the Ri-
yadh Initiative for Enhancing International Coopera-
tion, accountability and transparency, international
cooperation and recovery of assets, refusal of safe
zone, considering bribery as a crime in all countries
and the joint struggle of the public sector, private sec-
torand civil society.

Inthe Ministers Meeting, our country was represented by
the Ministry of Justice, under the presidency of our Direc-
tor General Kasim Cicek, as well as a delegation formed
by the representatives of the Ministry of Finance.

In the speech delivered on behalf of our country, the
importance of international cooperation in the strug-
gle against corruption was emphasized and it was
stated that Turkey strongly supports and actively
participates in the works conducted in this field, es-
pecially the G-20.

INTERNATIONAL LAW BULLETIN
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ABAD’IN SCHREMS | VE SCHREMS I
KARARLARI ISIGINDA KiSISEL VERILERIN

Dr. Tamer SOYSAL
Daire Baskani
Head of Department

SINIR OTESI AKTARIMI

IN LIGHT OF CJEU'S SCHREMS | AND
SCHREMS Il JUDGMENTS TRANSBORDER
TRANSFER OF PERSONAL DATA

I. GIRIS

Sinir 0tesi veri aktarimi uluslararasi literatiirde genel
olarak ‘transborder data flow’ ve ‘transnational data
transfer’ olarak ifade edilmektedir. Verilerin aktaril-
masinda genellikle ‘bilgi (information)’ ve ‘veri (data)’
birbiri yerine gecer sekilde kullaniimasina ragmen,
veri (data), birbiri ile iliskilendirilmemis ham kayitlari
ifade ederken; bilgi/malimat/enformasyon (informa-
tion) islenmig ve anlam kazanmis nesnel veri formu-
nu ifade eder. Bilginin (information) deger kazanarak
amaca yonelik olarak kullanilabilir hale donusturdl-
mesi ile ise ‘knowledge’ olarak ifade edilen 6znel bilgi
ortaya ¢ikmaktadir. Uluslararasi veri koruma huku-
kunda, korunan veriler ‘kisisel veri (personal data)’
olarak anilan 6zel hayat ve kisilik haklari kapsaminda
korumaya deger gorilen verilerimizden olugmakta-
dir.GUnUmuzde kisisel veri ticarete konu bir meta ha-
lini almistir ve gliniimuziin yeni petrolt olarak anilan
bir degeri ifade etmektedir.

verinin uluslararasi anlamda tasinabilirligi 1970°li
yillarla birlikte somut bir olgu olarak ortaya ¢ikmig-
tir. Verinin aktarilmasina iligkin sorunlar genel olarak
ulkelerarasindaki mevzuatve yaklagim farkllklarina
bagl olarak olusmaktadir. Ginimiizde artan dijital-
lesme ile birlikte kisisel verilerin toplanmasi ve islen-
mesi buytk ol¢tide artmistir. Bilgi ve teknoloji alanin-
dafaaliyet gosteren pek cok firmanin Amerika Birlegik
Devletleri (ABD) menseli olmasi nedeniyle uluslara-
rasiveri aktariminda tartismalarin genel olarak Avru-
pa Birligi (AB) ve ABD arasinda olustugu goriilmekte-
dir.Bu tartismanin temelinde AB yaklagiminda kisisel
verilerin temel haklar cercevesinde ele alinarak temel
hukuki metinlerde diizenlenmesi ve genel olarak bu
alanin ‘veri koruma hukuku (data protection law)’
olarak aniimasl; buna karsilik ABD yaklagiminda ko-
nunun tiketici ve givenlik haklari cercevesinde sinir-

I. INTRODUCTION

Transborder transfer of data is generally defined
as ‘transborder data flow’ and ‘transnational data
transfer’ in the international literature. Although the
concepts of ‘information’ and ‘data’ are used inter-
changeably within the context of the transfer of data,
the concept of data refers to raw material which are
not correlated to one another while the concept of
information refers to an objective form of data which
is processed and meaningful. When the information
gained value and is made usable for a purpose, the
subjective information is obtained which is referred
to as ‘knowledge’. In the international law on data
protection, the data is protected which is referred to
as ‘personal data’ and worth being protected under
the personal rights and right to private life. In today’s
world, personal data has become an asset which is an
object of trade and it is now referred to as the new oil
of today’s world.

International transfer of data appeared as a tangible
phenomenon in the 1970s. Problems in relation to
the transfer of data generally derive from the dif-
ferences of legislation and approaches between the
countries. With the digitalisation that increases to-
day, the collection and processing of personal data
have also substantially increased. It is seen that dis-
cussions on the international transfer of data gener-
ally take place between the European Union (the EU)
and the United States of America (the USA) since most
of the companies working in the field of information
and technology are originated in the USA. The discus-
sions derive from the fact that the EU considers per-
sonal data within the scope of fundamental rights
and regulate such data under fundamental legal texts
and this area is generally referred to as ‘data protec-
tion law’ while the USA limits this issue to consumer

|4 |
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ABAD'IN SCHREMS | VE SCHREMS Il KARARLARI ISIGINDA

Dr. Tamer SOYSAL

KISISEL VERILERIN SINIR OTESi AKTARIMI

landirilarak genel olarak ‘mahremiyet hukuku (privacy
law)’ seklinde ele alinmasi yer almaktadir.

and security rights and generally addresses it under
the ‘privacy law’.

TEKNOLOJi GELISIMi VE BiLGI TEKNOLOJILERININ YAYILIMI

4
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Il. AB HUKUKUNDA SINIR OTESI VERI AKTARIMINA
ILISKIN ULUSLARARASI METINLER

28 Ocak 1981 tarihinde Avrupa Konseyi biinyesinde
hazirlanan ve imzaya acilan Kigisel Verilerin Otoma-
tik isleme Tabi Tutulmasi Karsisinda Bireylerin Ko-
runmasi Hakkindaki 108 sayili Sozlesme’nin 12 nci
maddesi “Sinir 6tesi Veri Akigi’ bashgl ile diizenlen-
mig ve kigisel verilerin sinir Gtesine transferinin, di-
ger taraf tilkesinde es deger bir koruma diizenlemesi
bulunmamasi nedeniyle sinirlandirilabilecegi hiikkme
baglanmustir.

Veri korumasi alaninda Avrupa Birliginin 20 Subat
1995 tarihinde kabul edip ve 1998 yilinda yiiriirlige
koydugu 95/46 sayili Kisisel Verilerin islenmesi ve
Serbest Dolagimi Bakimindan Bireylerin Korunma-
sina iligkin Direktif'te sinir tesi veri transferine ilis-
kin htkumler yer almistir. 95/46 sayili Direktif ile de
temel olarak 108 sayili Sozlesme ile benimsenen ‘es
deger koruma prensibi (principle of equivalence) ka-
bul edilmistir. 95/46 sayili Direktif ile kisisel verile-
rin (personal data), Gctincl Ulkeye aktarimi igin, veri
aktarilan ulkede de kisisel verilerin, AB hukuku ile
saglanan korumaya kiyasla yeterli koruma seviye-
sini (adequate level of protection) saglamas! gerek-
mektedir (95/46 sayili Direktif, m. 25/1 ve 25/2). Buna

| Ot {Nesnelerin interneti)
\

Saleforce
Google <

Il.INTERNATIONAL TEXTS IN THE EU LAW ON TRANS-
BORDER DATA TRANSFER

Article 12 of the Convention for the Protection of Indi-
viduals with regard to Automatic Processing of Per-
sonal Data No. 108 which was drawn up under the
council of Europe and opened for signature on 28 Jan-
uary 1981 is regulated under the heading of “Trans-
border Data Flows” and itis governed that transborder
flow of personal data may be limited on the grounds
that there are no equivalent protective regulations of
the other contracting party.

In the area of data protection, Directive No. 95/46 on
the Protection of Individuals with regard to the Pro-
cessing of Personal Data and on the Free Movement
of Such Data which was adopted by the European
union on 20 February 1995 and was put into effect in
1998 includes provisions on transborder data trans-
fer. Fundamentally, Directive No. 95/46 also adopts
the principle of ‘equivalent protection’ which is also
adopted by the Convention No. 108. In accordance
with Directive No. 95/46, for the transfer of personal
data to third countries, the third country to which the
datais transferred should ensure an adequate level of
protection for personal data in comparison to the level
of protection provided forin the EU law (Articles 25(1)

INTERNATIONAL LAW BULLETIN
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IN LIGHT OF CJEU'S SCHREMS | AND SCHREMS Il JUDGMENTS

Dr. Tamer SOYSAL

TRANSBORDER TRANSFER OF PERSONAL DATA

karsilik veri sahibinin, kisisel verinin aktarimina agik
sekilde rizasi bulunmaktaysa veya 95/46 sayili Direk-
tif'in 26/1 maddesinde diizenlenen diger istisna hal-
leri (exceptional cases) bulunuyorsa, verilerin aktari-
mi mimkdn olmaktadir. Kigisel verilerin aktarimina
izin verilen bir diger hal ise ‘uygun sozlesme madde-
leri (appropriate contractual clauses)’ yoluyla verilerin
korunabilmesi icin yeterli koruma onlemlerinin (suf-
ficient safeguards) alinmis olmasidir.

Avrupa Komisyonu, kisisel verilerin korunmasina ye-
terli glivenceleri saglayan standart sdzlesme mad-
delerini (standard contractual clauses-Sccs) aldigl
uc ayri karar ile agiklamistir. AB’de bulunan veri so-
rumlulari (data controllers) tarafindan Avrupa Eko-
nomik Alani (European Economic Area-EEA) disinda
kurulu bulunan veri sorumlularinayapilan kisisel veri
transferleri icin standart sozlesme maddeleri iki ayri
karar ile belirlen-
migtir: i. 2001/497/
EC ile her iki tarafin
veri koruma yikim-
[Glukleri icin ortak §
sorumluluklarin du-
zenlendigi standart |
sozlesme maddeleri
kabul edilmigtir. ii.
2004/915/EC  sayili
Karar ile ise 2001/497 sayili Karar'da giincelleme ya-
pilmig ayrica farkl meslek odalari ile igbirligi icinde ig
dlnyasina iliskin standart sozlesme maddeleri kabul
edilmistir.

AB’de yerlesik bulunan veri sorumlularindan, EEA di-
sinda yer alan veri igleyicilerine (data processors) veri
aktarimina iliskin olarak 2010/87/EC sayili karar ka-
bul edilmig ve bu duruma iligkin standart sdzlesme
maddeleri belirlenmistir. SCCler, ilgili veri koruma
diizenlemelerine uygun olarak hazirlanan EEA digina
yapilan veriaktarimlarinda kisisel verilerin korunma-
sini amagclayan ve verileri gonderen ile alan tarafin
imzaladigl standart sozlesme hiikim ve kosullarini
ifade etmektedir.

AB veri koruma hukuku alaninda 27 Nisan 2016 ta-
rihinde kabul edilen ve 4 Mayis 2016 tarihli AB Res-
mi Gazetesi'nde yayimlanarak 25 Mayis 2018 tarihi

and 25(2), Directive No. 95/46). On the other hand, the
transfer of data takes place if the data subject gives his/
her explicit consent to the transfer of his/her personal
data or if the exceptional cases provided for in Article
26(1) of Directive No. 95/46 are present. Another circum-
stance where the transfer of personal data is permitted is
when sufficient safeguards are offered in order to protect
data under ‘appropriate contractual clauses’.

The European commission declared standard con-
tractual clauses (SCCs) by three different decisions
that were adopted by it which ensure sufficient safe-
guards for the protection of personal data. Standard
contractual clauses for the transfer of personal data
from data controllers within the EU to the data con-
trollers located outside the European Economic Area
(EEA) are identified by two different decisions: i. Stan-
dard contractual clauses governing joint liabilities of

. both parties with re-
' gard to data protection
are adopted with De-
cision No. 2001/497/
EC; ii. The Decision
No. 2001/497 is up-
dated with the Deci-
sion No. 2004/915/EC;
furthermore, standard
contractual clauses in
relation to the business world are adopted in coopera-
tion with different professional chambers.

Decision No. 2010/87/EC is adopted for the transfer of
data from the data controllers located within the EU
to the data processors located outside the EEA, and
standard contractual clauses in relation to this cir-
cumstance are adopted. The purpose of the SCCs is to
protect personal data which is transferred outside the
EEA, and they are drawn up in accordance with the
relevant data protection regulations and refer to stan-
dard contractual provisions and conditions signed by
the sender and receiver of the data.

In the area of data protection law of the EU, it is seen
that there are also regulations made in relation to
transborder data transfer by the General Data Pro-
tection Regulation (GDPR) which was adopted on 27
April 2016 and published on the Official journal of the
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itibariyle yiiriirlige giren Avrupa Birligi Genel Veri
Koruma TUz{igl (General Data Protection Regulati-
on-GDPR) ile de sinir otesi veri aktarimina iliskin dU-
zenlemeler yapildigr goriilmektedir. Ayrica 108 sayili
Sozlesme’nin gincellenmesiyle 10 EKim 2018 tari-
hinde olusturulan ve Modernize Sozlesme 108 (Mo-
dernised Convention 108) olarak anilan 223 sayili Av-
rupa Konseyi Sozlesmesi'nde de kisisel verilerin ulus-
lararasi aktarimina iligkin dizenlemeler yer almistir
(Modernize S6zlegme 108, m. 14). Modernize Edilmig
108 sayili Sozlesme’nin degisen 14/1 maddesine gore
kisisel verilerin aktarimi kural olarak serbest birakil-
migancak bununicin “uygun korumaduzeyi (approp-
riate level of protection)” bulunmasi sart kosulmustur
(Modernize Sozlesme 108, m. 14/2).

GDPR ile temel ilke olarak AB icerisinde kisisel verile-
rin serbest dolagimi ilkesi benimsenmistir (GDPR, m.
1/3verec. 170). Bunakarsilik EEA digina yapilacak veri
aktarimlarinda iki temel sart aranmaktadir: i. Avrupa
Komisyonu tarafindan veri aktarilacak tlkede yeterli
diizeyde veri korumasi (adequate level of protection)
saglandigina iliskin karar verilmesi (GDPR, m. 45/1),
ii. Komisyonun yeterlilik kararinin bulunmadigi hal-
lerde, veri aktarilan veri sorumlusu ya da veri igleyen
tarafin veri sahibinin haklari ve basvuracagl hukuki
yollara iligkin yeterli korumayi taahht ettigi haller
(GDPR, M. 46).

GDPR kapsaminda bu iki temel kosulun bulunmadig!
hallerde, sinir otesi veri aktarimiicin su iki istisnadan
birisi aranacaktir: i. Veri aktarilan devlet ya da ulusla-
rarasi kurulusun yeterli veri korumasi bulundugunu
garantietmesi, ii. veri aktarimi ve veriisleme faaliyet-
lerinde yer alan kigilerce benimsenen ve uygulanan
hukuken baglayici ve uygulanabilir araclar tarafindan
saglanan standardize edilmig, onaylanmig korumala-
rin mevcut olmasi. Bu durum 95/46 sayili Direktif ile
de benimsenen ‘standart sozlesme maddeleri (SCC)’
ile saglanmaktadir.

Avrupa Komisyonu tarafindan yeterli veri korumasi
saglandigina iligkin yeterlilik karari (adequacy deci-
sion) Avrupa Komisyonunun teklifi, Avrupa Veri Ko-
ruma Kurulunun gordsu, AB temsilcilerinin onay! ile
alinmaktadir. Buglne kadar Avrupa Komisyonu ta-
rafindan Andora, Arjantin, Kanada (ticari kuruluslara

EU dated 4 May 2016 and entered into force as of 25
May 2018. Furthermore, there are also provisions on
international transfer of personal data in the Coun-
cil of Europe Convention No. 223 that is referred to as
Modernised Convention 108, which was prepared on
10 October 2018 by updating the Convention No. 108
(Article 14, Modernised Convention 108). In accordance
with the amended Article 14/1 of the Modernised Con-
vention 108, transfer of personal data is permitted as a
rule but it is also stipulated that an “appropriate level
of protection” should be secured for such data transfer
(Article 14(2), Modernised Convention 108).

With the GDPR, the principle of free movement of
personal data is embraced within the EU as the fun-
damental principle (Article 1(3) and rec. 170, GDPR).
However, there are two main conditions sought for
datatransferstonon-EEA areas: i. European Commis-
sion decides that the country to which the data is to
be transferred ensures an adequate level of protection
(Article 45(1), GDPR); ii. In the absence of a decision on
adequacy by the Commission, data controller or data
processor to which the data is transferred provides
sufficient safeguards for the rights of the data subject
and effective legal remedies (Article 46, GDPR).

Within the scope of GDPR, where these two main
conditions are not met, the following two exceptional
situations are sought for transborder data transfer: i.
The state or the international organisation to which
the data is transferred guarantees that an adequate
level of data protection is available; ii. Standardised
and approved protection is available which are pro-
vided by legally binding and applicable instruments
that are embraced and applied by persons dealing
with data transfer and data processing activities. This
is ensured by ‘standard contractual clauses (SCCs)’
which is also adopted by the Directive No. 95/46.

The adequacy decision by the European Commission
on the fact that adequate data protection is ensured is
taken upon the proposal of the European Commission
and with the opinion of the European Data Protection
Board and the approval of the representatives of the
EU. Until now, adequacy decisions by the European
commission have been adopted for Andorra, Argenti-
na, Canada (in relation to commercial organisations),
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iligkin), Faroe Adalari, Guernsey, Japonya, Jersey, Yeni
Zelanda, isvicre, Uruguay icin yeterlilik karar alin-
migtir. Gliney Kore ile yeterlilik kararl alinmasi icin
ise muzakereler devam etmektedir.

Turk hukukunda 6698 sayili Kisisel Verilerin Korun-
masli Kanunu’nun 9 uncu maddesine gore kisisel ve-
riler, ilgili kisilerin acik rizasi olmaksizin yurt digina
aktarilamayacaktir. Ayrica kigisel verilerin aktarilaca-
g1 yabanci iilkede “yeterli korumanin bulunmamasi”
halinde kisisel veriler yurt digina aktarilamayacaktir.

I11. VERI AKTARIMINA iLiSKIN AB iLE ABD ARASINDAKI
ANLASMALAR VE AVRUPA ADALET DIVANI KARARLARI

95/46 saylli Direktif'in 25/6 nci maddesi kapsaminda
Avrupa Komisyonu ile ABD Ticaret Bakanligr arasinda
yapilan anlagma ile AB bolgesinden, Birlesik Devlet-
ler kuruluglarina yapilan kisisel veri aktarimlarinin
glvenli sekilde yapiimasina iligkin sartlar ve ‘gtivenli
liman prensipleri (safe harbour pripciples)” Avrupa
Komisyonunun 2000/520 sayili Yeterlilik Karari ile
dlzenleme altina alinmigtir. Alinan Komisyon kara-
r cercevesinde, belirli kurallara uymayi kabul eden
Amerikan sirketleri, AB’nin veri koruma Direktifini ih-
lal etmeksizin AB Ulkeleri menseli verileri alabilecek
ve bu Ulkelere veri transfer edebilecektir. Anlagma,
pro-aktif olmaktan ziyade, sikayet tizerine gercekles-
tirilen bir uygulama sistemine dayanmaktadir.
A.6Ekim 2015 tarihli ve C-362/14 sayili ABAD Karari
(Schrems I Karari)

25 Haziran 2013 tarihinde Avusturya’da bir hu-
kuk fakiltesi 6grencisi olan Max Schrems, ken-
disinin 2008 yilindan beri Facebook sosyal agini
kullandigini, Facebook’un Avrupa’daki verilerini
toplaylp ABD’ye aktaran Facebook irlanda’nin ki-
sisel verilerinin ihlaline neden oldugunu, ABD’de-
ki uygulama ve yasalarin, gbzetim faaliyetleri ile
mahremiyet korumasina iligkin yeterli glivencele-
ri saglamadigini belirtmis ve irlanda veri Koruma
Komiseri'ne basvuruda bulunmustur. Schrems,
bilhassa Edward Snowden tarafindan ABD istih-
barat servislerinin ve Ulusal Glivenlik Ajansi (NSA)
faaliyetlerinin yeterli glivencelerden yoksun oldu-
gunun ortaya konuldugunu ifade etmistir.

Komisyon, ABD ile AB arasindaki ‘Glivenli Liman An-

Faroe Islands, Guernsey, Japan, Jersey, New Zealand,
Switzerland and Uruguay. Negotiations are ongoing
for the adequacy decision for South Korea.

In accordance with Article 9 of the Law No. 6698 on
the Protection of Personal Data in the Turkish law,
personal data cannot be transferred abroad without
explicit consent of the relevant persons. In addition,
personal data shall not be transferred abroad if the
country to which the data is to be transferred lacks
“adequate level of protection”.

IIl. AGREEMENTS BETWEEN THE EU AND THE USA IN
RELATION TO DATA TRANSFER AND JUDGMENTS OF
THE COURT OF JUSTICE OF THE EUROPEAN UNION

By the agreement signed between the European
commission and the Department of Commerce of the
USA within the scope of Article 25(6) of Directive No.
95/46, the conditions in relation to the safe transfer of
personal data from the EU area to the United States
organisations and the ‘safe harbour principles’ are
set out in the Adequacy Decision No. 2000/520 of the
European Commission. Within the scope of the Com-
mission decision, American companies undertaking
to abide by certain rules may receive data originated
in the EU countries and transfer data to these coun-
tries without constituting a violation of the data pro-
tection Directive of the EU. The agreement is based on
a system of practices realised upon complaints, rather
than being proactive.

A.Judgment of CJEU dated 6 October 2015 and hum-
bered C-362/14 (Schrems | Decision)

Oon 25 June 2013, Max Schrems, a student of law in
Austria, stated that he had been using the social net-
work Facebook since the year 2008 and alleged that
Facebook Ireland had collected his data in Europe and
transferred such datatothe USA,and thus, violated his
personal data. He claimed that the practices and laws
in the USA had not provided sufficient safeguards in
relation to surveillance activities and privacy protec-
tion and he applied to Ireland Data Protection Com-
missioner. Schrems stated that particularly Edward
Snowden revealed that the activities of the USA intel-
ligence services and National Security Agency (NSA)
lack sufficient safeguards.

The Commission rejected the request on the grounds
that there are sufficient legal safeguards in relation
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lagsmasrni esas alarak uluslararasi veri transferine
iliskin yeterli hukuki glivenceler bulundugu belirterek
talebi reddetmistir. Uyusmazlik irlanda Yiiksek Mah-
kemesine ve oradan da on karar icin Avrupa Adalet
Divanina (ABAD/CJEU) taginmistir. ABAD tarafindan 6
Ekim 2015 tarihinde verilen Karar ile, 2000/520 say!li
Avrupa Komisyonu kararina ragmen, ulusal denetim
makamlarinin da AB ve ABD arasinda gerceklesen veri
transferlerinin givenli sekilde gerceklesip gercekles-
medigini inceleme yetkisi bulundugu belirtilmistir.
ABAD, ABD ile AB arasindayapilan Anlagma’nin ulusal
glivenlik ve kamu menfaati ile sinirli olarak veri ak-
tarimina izin verdigi hususunu vurgulamistir. Ayrica
s0z konusu yasal cercevenin hiikimet midahalele-
rini devre disi birakmadigl, bireyler icin etkili koruma
mekanizmalarini teminat altina almadigi ve ulusal
denetimi mumkun kilmadigI hususlarini belirtmistir.
Bu gerekeeler ile Avrupa Adalet Divani, 6 Ekim 2015
tarihinde verdigi Karar ile AB Komisyonunun ABD'ye
veri aktarimina iligkin 2000/520 sayili Kararrnin ge-
cersizolduguna hiikmetmistir.

B. 2016/1250 sayili Giivenlik Kalkani Anlagmasi
(Privacy Shield)

Avrupa Adalet Divani tarafindan verilen 6 Ekim 2015
tarihli karar sonrasinda, Avrupa Komisyonu ile ABD
HUkUmeti arasinda kisisel verilerin aktarimina iligkin
yeni bir cerceve belirlemek icin gortigmeler yapiimis-
tir. Bu gorigmeler sonucunda Subat 2016’da mutabik
kalinan taslak yayinlanmig ve 12 Temmuz 2016 ta-
rininde 2016/1250 sayili ABD ile AB arasinda gercek-
lesen veri aktarimlarina iligkin yeni “veterlilik Karari
(Adequacy Decision)” yayinlanmigtir. Sinir otesi veri
aktarimina iligkin onceki yasal metinlerde kullanilan
“Glvenli Liman (Safe Harbour)” terimi yerine yeni an-
lagsmada “Mahremiyet Kalkani (Privacy Shield)” terimi
tercih edilmistir. AB’de veri koruma alaninda faaliyet
gosteren”Madde 29 Caligma Grubu (Article 29 Wor-
king Party)”, Mahremiyet Kalkani ya da Gizlilik Kalka-
ni olarak da bilinen yeni veri aktarim anlagmasinin,
2000/520 sayili Anlagsma’ya gore veri koruma ala-
ninda 6nemli oranda iyilestirmeler icerdigini, bilhas-
sa verilerin silinmesi, ¢cok buylk oranda toplanmasi
gibi konularda belirsizlikleri giderdigini belirtmistir.
GUvenli Liman Anlagmasi gibi, yeni 2016/1250 sayili

to international data transfer on the basis of the ‘Safe
Harbour Agreement’ between the USAand the EU. The
dispute was first referred to Irish High Court and then,
to the Court of Justice of the European Union (CJEU)
fora preliminary ruling. With the Decision of the CJEU
rendered on 6 October 2015, the Court ruled that na-
tional supervision authorities have the power to ex-
amine whether EU-USA data transfers are safe or not
in spite of the Decision No. 2000/520 of the European
commission. The CJEU underlined that the agree-
ment between the USA and the EU allows data trans-
fer with a limitation to national security and public
interest. Moreover, it ruled that the legal framework
in question did not disable government interference,
did not guarantee effective protective mechanisms for
individuals and did not make it possible to carry out
national supervision. On such grounds, the Court of
Justice of the European Union, with its Decision dated
6 October 2015, ruled that the Decision No. 2000/520
of the European Commission on data transfer to the
USAis invalid.

B. Privacy Shield Agreement No. 2016/1250

After the Decision of the Court of Justice of the Eu-
ropean union dated 6 October 2015, negotiations
were held between the European Commission and
the Government of the USA for a new framework in
relation to the transfer of personal data. As a result
of these negotiations, the draft which was agreed
upon was published in February 2016 and the new
“Adequacy Decision” No. 2016/1250 on data transfer
between the USA and the EU was published on 12
July 2016. The term “Privacy Shield” was preferred in
this new agreement instead of the term “Safe Har-
bour” which was used in the previous legal texts on
transborder data transfer. “Article 29 Working Party”,
which worked in the area of data protection in the EU,
stated that the new data transfer agreement which
is known as the Privacy Shield embodies significant
improvements in the area of data protection when
compared to the Agreement No. 2000/520 and that
uncertainty, particularly in relation to deletion and
mass collection of data, is eliminated. Similar to the
Safe Harbour Agreement, the purpose of the new
Implementing Decision No. 2016/1250 is to protect
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Uygulama Karari da, AB’den ABD’ye ticari amaglarla
yapilan veri aktarimlarinda kisisel verilerin korun-
masini amaglamaktadir. Facebook, Twitter gibi ilgili
ABD sirketleri de isterlerse, bu anlagma standartlarini
benimsemek suretiyle Anlasma’ya katilm saglaya-
bilecektir. ABAD tarafindan verilen Schrems | karari
dogrultusunda, yeni anlagmada ABD ulusal glivenlik
makamlari veya istihbarat servislerince kisisel verile-
rin kullanildiginr iddia eden kisiler icin ‘ombudsman-
lik’ benzeri bir sikayet mekanizmasi (Privacy Shield
Ombudsperson) olusturulmugtur. Ayrica anlagmanin
heryil gbzden gecirilmesi saglanacaktir.

C. 16 Temmuz 2020 tarihli ve C-311/18 sayili ABAD
Karari (Schrems Il Karari)

Schrems | karari sonrasinda irlanda’da devam eden
dava sirasinda Facebook irlanda, ABD’ye yapilan veri
aktariminin 95/46 sayili Direktif hiikiimleri dogrul-
tusunda gecerli olan “Standart Sozlegme Maddeleri
(Standard Contractual Clauses)” kapsaminda yapil-
digini aciklamis, bunun {zerine Schrems sikayetini
yeniden dlzenleyerek Aralik 2015 tarihinde bir kez
daha irlanda Mahkemesine sunmustur. Schrems yeni
sikayetinde kendi kisisel verilerinin ABD yasalari uya-
rinca FBI ve NSA gibi ABD kamu kuruluglarinin da eri-
simine acilabilecegi tehlikesine dikkat cekmis ve AB
Temel Haklar Sartrnin 7,8 ve 47 nci maddelerine gore
bunun ihlal olugturdugunu iddia etmistir (C-311/18,
par. 52-55). Schrems, sonug olarak verilerinin ABD’ye
transferinin yasaklanmasini ve askiya alinmasini ta-
lep etmistir.

ABAD kararinda oncelikle AB’de yiiriirliige giren
GDPR’In ilgili maddelerinden bahsedilmistir. ABAD,
GDPR’a gbre AB Komisyonu tarafindan verilmis bir
uygunluk kararinin olmadigi Gclinci taraf dlkelere
veriaktarimin su kosullarda olabilecegini belirtmistir:
i. Veri sorumlusu veya veri isleyenin ‘uygun koruma’
saglamasl, ii. Ilgili kisilerin haklarini kullanmasinin
teminat altina alinmasi ve iii. Etkili yasal ¢oztimlerin
mevcut olmasi.

ABAD yeniden yapilan bagvuru tzerine; GDPR kapsa-
minda, Ugtincl bir taraf tlkedeki koruma seviyesinin
yeterliligi degerlendirilirken, kisisel verileri aktarilan
kisiler icin “etkili ve yasal olarak uygulanabilir” bir
mekanizma kurulmasi ile kisisel verilerin gozetim ve

personal data which is transferred from the EU to the
USA for commercial purposes. Relevant USA compa-
nies such as Facebook and Twitter may, if they desire
50, enter into this Agreement provided that they com-
ply with the standards enshrined in the Agreement.
In line with the Schrems | Decision of the CJEU, a com-
plaint mechanism such as an ‘ombudsman’ (Privacy
Shield Ombudsperson) was created with this new
agreement for people claiming that their personal
data is used by USA national security authorities or
intelligence services. Moreover, it will be ensured that
the agreement is reviewed every year.

C. Judgment of CJEU dated 16 July 2020 and num-
bered C-311/18 (Schrems Il Decision)

After the Schrems | Decision, Facebook Ireland ex-
plained during the ongoing case in Ireland that the
data transfer to the USA had been realised within the
scope of “Standard Contractual Clauses” which were
in force pursuantto the provisions laid down in Direc-
tive No. 95/46. Upon this explanation, Schrems refor-
mulated his complaint and submitted it to the Irish
Court once more in December 2015. In his new com-
plaint, Schrems pointed out the risk that his personal
data might be accessed by the public institutions of
the USA such as the FBI and NSA pursuant to the USA
l[aws and he claimed that this constituted a violation
in accordance with Articles 7, 8, and 47 of the Char-
ter of Fundamental Rights of the European union (C-
311/18, par. 52-55). In conclusion, he requested that
the transfer of his personal data to the USA is prohib-
ited and suspended.

upon re-application, the CJEU first touched upon the
relevant articles of the GDPR which entered into force
in the EU. The CJEU pointed out that, in compliance
with the GDPR, data can be transferred to third coun-
tries for which there are not any adequacy decisions
adopted by the European Commission on the follow-
ing conditions: i. Data controller or data processor en-
sures an ‘adequate level of protection’; ii. Providing
safeguards for the rights of the relevant individuals,
and iii. Existence of effective legal remedies.

The CJEU upon re-application, emphasised the im-
portance of establishing an “effective and enforce-
able” mechanism for individuals whose personal
data are transferred and imposing restrictions on the
transfer of personal data to surveillance and intel-
ligence units, while evaluating the adequacy of the
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istihbarat birimlerine aktarimina iligkin sinirlamalar
konulmasinin 6nemine vurgu yapmistir. ABD hu-
kukunda FISA (Foreign Intelligence Surveillance Act/
Birlesik Devletler, Dis istihbarat izleme Yasasi) 702.
BOIUMU ve FISA’nin uygulanmasina iligkin 12333
sayill Uygulama Talimati hiktmleri ile ABD disinda
yasayan kisilerin de verilerinin toplanmasina izin ve-
rildigi, bu hikimlerin “orantililik (proportionality)”
ilkesine aykiri oldugu, olusturulan hukuki cercevenin
AB’de bulunan kisilerin kisisel verilerinin de ABD’de
“es deger koruma (equivalent protection)” ile korun-
masl icin yeterli olmadigi belirtilmistir. Ayrica kisisel
verileri toplanan kisiler icin dava agma kogullarinin
2016/1250 sayili Uygulama Kararrnda bulunmadi-
g1 tespiti yapilmistir. Sonug olarak Glvenlik Kalkani
Anlagmasr’nin GDPR’In 45/2-a maddesi kapsaminda
es deger koruma sartlarini saglayamadigi belirtilmis
ve 2016/1250 saylli Kararin gecersizligine hiikmedil-
migtir. ABAD, AB’den ABD'ye bu sekilde veri aktarimi-
nin AB Temel Haklar Sartr'nin 7, 8 ve 47 nci maddele-
rine aykiri oldugunu belirtmistir.

ABAD, Schrems Il kararinda “Standart Sozlesme Mad-
delerinin (SCCs)” ise yeterli giivenceleri sagladigini
tespit etmistir.

IV. SONUC

AB Temel Haklar Sartrnin 8 inci maddesi “Kigisel Ve-
rilerin Korunmasi” bashgl ile diizenlenerek AB hu-
kukunda kigisel verilerin korunmasi giivence altina
alinmigtir. AB Temel Haklar Sarti, 1 Aralik 2009 tari-
hinde yir(rliige giren Lizbon Anlagmasi ile birlikte AB
hukukunda baglayici hale gelmistir.

Mevcut durumda, AB ile ABD arasinda sinir Gtesi veri
aktarimina iligkin yeni bir anlagma yapilana dek sinir
otesi veri aktariminin yasal dayanagi SCC ile “Bagla-
yicl Sirket Kurallari (Binding Corporate Rules-BCRS)”
olacaktir. Bu iki diizenlemeye dayanmayan veri akta-
rimlari ise hukuka aykiri nitelik taglyacaktir. AB’nin
GDPR ve Avrupa Konseyi’nin 223 sayill Sozlesmeleri
ile ABAD’IN Schrems | ve Schrems Il kararlariile olusan
yeni veri koruma konseptinin, Ulkemiz mevzuat ve
uygulamasini da etkileyebilecegi ve kisisel verilerin
sinir otesi aktarimina iligkin kisisel haklarr teminat
altinaalanyenidtzenlemelerive ikili anlagmalari ge-
rekli kilabilecegi akla gelmektedir.

protection level in a third country within the scope of
the GDPR. It is stated that, in the USA law, collection
of data of persons living outside the USA is permitted
by the provisions of Section 702 of the FISA (Foreign
Intelligence Surveillance Act) and Executive Order No.
12333 on the implementation of the FISA and that
these provisions violate the principle of “proportion-
ality”. It is further stated that the legal framework
that was created is not adequate for the protection of
personal data of individuals in the EU with equivalent
protection in the USA. In addition, it is determined
that the Implementing Decision No. 2016/1250 does
not contain conditions for bringing a lawsuit for per-
sons whose personal data are collected. In conclusion,
itisstated that the Privacy Shield Agreement does not
ensure equivalent protection conditions within the
meaning of Article 45(2)(a) of the GDPR and the Court
ruled that the Decision No. 2016/1250 is invalid. The
CJEU underlined thatsuch transfer of data fromthe EU
to the USA is against Articles 7, 8, and 47 of the Char-
ter of Fundamental Rights of the EU.

In its Schrems Il Decision, the CJEU determined that
the “Standard Contractual Clauses (SCCs)” provide ac-
ceptable safeguards.

IV. CONCLUSION

Article 8 of the Charter of Fundamental Rights of the
EU is regulated under the heading of “Protection of
Personal Data” and in this article, the protection of
personal data is guaranteed in the EU law. The Char-
ter of Fundamental Rights of the EU became binding
in the EU law with the Lisbon Treaty which entered
into force on 1 December 20009.

In the current situation, the legal basis of transbor-
der data transfer between the EU and the USA will
be SCCs and “Binding Corporate Rules (BCRS)” until a
new agreementon transborder data transferis signed
between the two parties. Data transfers which are not
based on these two regulations will have an unlaw-
ful nature. It comes to mind that the new data protec-
tion concept of the EU which was shaped by the GDPR,
Convention No. 223 of the Council of Europe (Mod-
ernised Convention 108), and Schrems I and Schrems
Il Judgments of the CJEU will also have an impact on
the legislation and practices of our Country and that
it may require new regulations and bilateral agree-
ments providing safeguards for personal rights in re-
[ation to the transborder transfer of personal data.
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ADALET BAKANI SAYIN ABDULHAMIT GUL,
iISLAM iSBIRLIGI TESKILATI GENCLIK ZIRVESINDE KONUSTU

Adalet Bakani Sayin Abdulhamit Gil, 29 Temmuz
2020 tarihinde, islam isbirligi Teskilati tarafindan
Banglades’in ev sahipliginde video konferans yon-
temiyle dizenlenen ‘Direncli Genclik Zirvesi’ kapsa-
mindaki ‘Uluslararasi Adalet Divanindaki Rohingya
Davasl: Hesap Verebilirlik ve Adalete Dogru’ prog-
raminin acilisinda konustu. islam isbirligi Genclik
Forumunu ¢ok 6nemsediklerini ve caligmalarini ya-
kindan takip ettiklerini anlatan Gl, diinyanin dort
bir tarafinda zulme ugrayanlarin selamete kavus-
mas! ve tim islam cografyasinin izzet ve onuruna
yarasir hayat sartlarina ulasabilmesi icin bugtn
genclere belki de tarihte hic olmadigI kadar cok ihti-
ya¢ bulundugunu vurgulad. Abdulhamit Gil, “Iislam
gencliginin bir araya getirilmesini amaclayan, kar-
deslik baginin artirilmasi disturuyla yola ¢cikmis bir
uluslararasi genclik teskilatinin diinyaya ve tim in-
sanlara sdyleyecegien glicli mesajin, barig ve adalet
olmasi gerektigini diisiinliyorum.” diye konustu.

Adalet Bakani Gl, bugtin diinyanin en fakir 22 tlke-
sinin islam cografyasinda bulunduguna, diinyanin
en zengin 62 kisisinin mal varliginin, toplam diinya

Minister of Justice, Mr. Abdulhamit GUl gave a speech
at the opening of the ‘Rohingya Case in International
Court of Justice: The Road to Accountability and Jus-
tice’ program within the scope of the ‘Resilient Youth
summit’ held via videoconference at the hosting of
Bangladesh by the Organization of Islamic Coopera-
tionon 29July 2020. Giil expressed that they care a lot
about the Islamic Cooperation Youth Forum and fol-
low-up closely their works. He emphasized that there
is a need for youth today like it never was in history
in order that those who suffer cruelty in the four cor-
ners of the world may reach safety and that the whole
Islamic geography may be able to attain living con-
ditions that would be suitable for its honor and dig-
nity. Abdulhamit Gul said that “I think that the most
powerful message to be addressed to everyone, to the
whole world, by an international youth organization
aiming for the gathering together of the Islamic youth
and departed by the principle of increasing fellowship
bonds, should be peace and justice.”

Minister of Justice Giil referred that today the 22 poor-

[12]
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CONFERENCE THEMED MINISTER OF JUSTICE,
MR. ABDULHAMIT GUL GAVE A SPEECH AT THE YOUTH SUMMIT OF
THE ORGANIZATION OF ISLAMIC COOPERATION

k

nifusunun yaklasik yarisina denk geldigine, bu du-
rumun sorunlu olduguna deginerek, sahsiyet sahibi,
eli kalem tutan, fikirlere saygili, onurlu, izzetli birey-
ler olarak toplumda secilen, gosterilen genclerle bu
sorunlarin Ustesinden gelinebileceginin altini cizdi.

Arakanl Mislimanlara yonelik soykirimin sorug-
turulmasi icin Myanmar:a karsi Uluslararasi Adalet
Divaninda acilan davayi da degerlendiren Gil, Bir-
lesmis Milletler (M) Myanmar insan Haklari Ozel
Raportdrii Yanghee Lee’nin 12 Mart 2018’de BM in-
san Haklari Konseyine sundugu tespitlerin, zulmiin
ve katliamin ne boyutta oldugunu gostermesi baki-
mindan ¢arpici oldugunu anlatti.

Bakan Giil, islam isbirligi Teskilati ve (iyesi Gilkelerce
her firsatta bu zulmUn durdurulmast icin girisimler-
de bulunulduguna, nihayet 31 Mayis 2019’da dii-
zenlenen 14°Ginci islam Zirvesi Konferansi’nda olu-
san ortak irade dogrultusunda, Uluslararasi Adalet
Divani nezdinde, 11 Kasim 2019’da Myanmar aley-
hine davanin acildigina degindi.

Uluslararas! Adalet Divaninin 23 Ocak 2020 tarih-
li karari ile onleyici tedbirlere hiilkmedildigini ve
Myanmar hikimetinden anilan tedbirlere riayet
edilmesi noktasinda Divana dlzenli rapor sunma-
sina karar verildigini aktaran Giil, ayrica Ulkemizin,
ilk bastan itibaren meselenin siyasi ¢ézimune ilig-
kin uluslararasi ¢abalara katki sunmanin yani sira
Bangladeg ve Myanmardaki kamplarda zor kosullar
altinda yasayan Rohingyalilarin acilarinin dindiril-
mesi icin de insani yardim faaliyetlerini kararlilikla
surdirecegini ve konunun hakkaniyetle ¢oziim igin
uluslararasi tim platformlarda ¢caba gostermeye de-
vam edecegini vurguladi.

est countries of the world are located in the Islamic
geography, wealth of the 62 richest people of the
world equals approximately to the half of the total
world population, a problem exists in this and un-
derlined that these problems could be overcome with
youngsters elected and demonstrated in the society
as individuals with personality, literacy, respect for
thoughts, honor, and dignity.

Nevertheless, GUl, who evaluated the case initiated
atthe International Court of Justice against Myanmar
for the investigation of the genocide against the Ara-
kanese Muslims, told that the detections submitted to
the UN Council of Human Rights on 12 March 2018 by
the UN Special Rapporteur on the situation of Human
Rights in Myanmar, Yanghee Lee, were dramatic in
terms of demonstrating at which dimension the cru-
elty and massacre are present.

Minister Gl mentioned that attempts for stopping
this cruelty have been made whenever possible by the
Organization of Islamic Cooperation and the countries
being member to the aforementioned Organization
andalsosaid that finally in line with the common will
formed at the 14th Islamic Summit Conference held
on 31 March 2019, the case was initiated on 11 No-
vember 2019 against Myanmar, before the Interna-
tional Court of Justice.

GUl conveyed that preventive measures were ruled
by the decision dated 23 January 2020 of the Inter-
national Court of Justice and it was decided for Myan-
mar government to regularly present a report to the
Court at the point of abiding by the aforementioned
measures. Moreover, he highlighted that apart from
contributing to the international efforts regarding the
political solution of the matter right from its begin-
ning, our country will maintain with determination
its humanitarian aid activities for easing the pains of
the Arakanese people living under difficult conditions
at the camps in Bangladesh and Myanmar and will
continue to show efforts atall international platforms
for the fair solution of the subject.
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Yetkin ERGUN
Adalet Musaviri
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REFIK HARIRI SUIKASTI HAKKINDAKI

18.08.2020 TARIHLi KARARI

THE JUDGMENT DATED 18.08.2020 OF THE SPECIAL

TRIBUNAL FOR LEBANON

ON RAFIK HARIRI ASSASSINATION

Olay

Libnan eski Bagbakani Refik Hariri, 14 Subat 2005
tarihinde Beyrut'ta Liibnan Parlamentosundan evi-
ne dogru aracla konvoy halinde hareket halindeyken
bomba yikli bir kamyonetin patlatiimasi sebebiyle
hayatini kaybetmisti. Olayda Hariri diginda 21 kigi
dahayasaminiyitirmis,enaz 226 kisi de yaralanmisti.

Hariri olay tarihi itibariyla Bagbakan olmamakla bir-
likte, Libnan’da 6nemli bir siyasi figlir konumun-
daydi. Hariri ayrica, 2005 yili Mayis ayinda yapilacak
genel secimlere aday olarak secim calismalarini stir-
dirmekteydi.

Diinyada ve dzellikle bolgede ciddi yanki bulan bu sui-
kastin aydinlatiimasi ve faillerinin etkin bir sekilde yar-
gilanmasi amaciyla Libnan Hikimeti Birlesmis Millet-
lerden (BM) uluslararasi bir mahkemenin kurulmasini
talep etmis, bunun sonucunda 1 Mart 2009 tarihinde
Uluslararasi Liibnan Ozel Mahkemesi kurulmustur.

Mahkemenin suikast hakkinda 18 Agustos 2020 ta-
rininde verdigi ve asagida aciklanacak 2600 sayfalik
nihai karari da suikastin kendisi gibi kamuoyunda
onemli bir etki yaratmigtir.

Uluslararasi Liibnan 6zel Mahkemesi

Mahkemenin kurulusuna dair BM ile Libnan ara-
sinda yapilan anlagma onaylanmamig, BM anlagma
hikimlerini BM Givenlik Konseyi'nin 1757 sayili
Karari ile yiirirlige sokmustur. Bu anlamda, Mah-
keme ne BM organizasyonuna, ne de Liibnan yargl
sistemine dahildir. Ancak “BM destekli” olarak ni-
telendirilebilecek olan Mahkeme, Liibnanli ve ulus-
lararasi hakimlerden olusan bagimsiz bir mahkeme
mahiyetindedir.

Bununla birlikte Mahkemenin Statlisi’nin “Uygu-
lanabilir ceza hukuku” basliklr 2’nci maddesine gére
Libnan Ceza Kanunu’nun terdrizm, hayata ve viicut

Facts

The former Prime Minister of Lebanon, Rafik Hariri,
lost his life as a result of the explosion of a bomb-lad-
en truck, while he was travelling in his convoy in Bei-
rut from the Lebanese Parliament towards his home
on 14 February 2005. In addition to Mr. Hariri, 21 more
people lost their lives, and at least another 226 people
were injured in the incident.

Though not the prime minister for a while on the date
ofincident, Mr. Hariri represented an important politi-
cal figure in Lebanon. Moreover, as a candidate for the
general elections to be held in May 2005, Mr. Hariri
had been conducting a campaign.

The Lebanese Government made a request through
the United Nations (UN) for the establishment of an
international court so that the said assassination,
which had significant repercussions across the world,
particularly in the region, would be illuminated and
that the authors would be subject to an effective trial;
consequently, the Special Tribunal for Lebanon was
established on 1 March 20009.

The 2,600-page final judgment, which was delivered by
the Tribunal on 18 August 2020 and which will be ex-
plain below, too, has produced an important effect upon
the publicopinion just like the assassination itself.

special Tribunal for Lebanon

The agreement between the UN and Lebanon on the
establishment of the tribunal was not ratified, and
the UN brought its provisions into force through UN
Security Council Resolution No. 1757. In this sense,
the Tribunal is neither a UN court nor part of the
Lebanese judicial system. Nevertheless, the Tribunal
which might be described as “UN-backed” is a court
of independent character, composed of Lebanese and
international judges.

However, pursuant to Article 2 entitled “Applicable
Criminal Law” of the Statute of the Tribunal, it holds

[ 4]
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bitinligiine karsl suclar, yasadisi ortakliklar ve
sucu ihbar etmeme veya ihbarda ihmal, suca istirak
ve komplo kurmak hikimleri cercevesinde yargila-
ma yapmaktadir.

Statl’niin 1’inci maddesine gore Mahkemenin temel
gorevi, 14 Subat 2005 tarihli suikast hakkindaki yar-
gilamay! yiritmektedir. Bununla birlikte Mahkeme,
sayet 14 Subat 2005 tarihli olay ile baglantili oldugu
ispat edildigi takdirde, 1 Ekim 2004 il 12 Aralik 2005
tarihleri arasinda Libnan’da islenen benzer mahiyet-
teki ve agirliktaki diger bazi suclara iliskin yargilama
yapma yetkisine de sahiptir.

Bu anlamda Mahkeme, spesifik olarak Hariri suikasti-
niincelemek tzere kurulmustur. Ayrica, Mahkeme te-
ror suglarini incelemek Gzere kurulan ilk uluslararasi
nitelikteki mahkeme olma 6zelligine sahiptir.

Mahkemenin butcesinin %51’lik kismi gonulli ba-
gislardan, %49°luk kismiise Libnan tarafindan karsi-
lanmaktadir. Mahkeme; Dava Daireleri, Savcilik Ofisi,
Savunma Ofisi ve Sekretarya (Registry) olmak lzere 4
organdan olugmaktadir.

S |
= T Wl

Sy

lEUNAL SFECIAL FOLUK LE LIBAM

trials subject to the provisions of the Lebanese Crimi-
nal Code relating to the acts of terrorism, crimes and
offences against life and personal integrity, illicit as-
sociations and failure to report or negligence in re-
porting crimes and offences, criminal participation
and conspiracy.

under Article 1 of the Statute, the primary mandate of
the Tribunal is to carry out criminal proceedings re-
lating to the assassination of 14 February 2005. Addi-
tionally, where it is found that the incident of 14 Feb-
ruary 2005 and the acts of a nature and gravity similar
toit, which took place between 1 October 2004 and 12
December 2005 are connected, it shall also have juris-
diction over some other crimes and offences.

From this point of view, the Tribunal was set spe-
cifically to investigate the assassination of Mr. Hariri.
Furthermore, it is the first of its kind as an interna-
tional court to deal with terrorist offences.

51% of the tribunal’s budget is composed of voluntary
contributions, while the remaining 49% is covered by
Lebanon. The Tribunal is composed of 4 organs, which
are the Chambers, the Office of the Prosecutor, the De-
fence Office, and the Registry.
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Davanin Seyri

Mahkeme’nin STL-11-01 olarak kayitli dosyas! Uze-
rinden goriilen davada, 14 Subat 2005 tarihinde Refik
Hariri ve diger 21 kisinin 6ldUrtlmesi ve 226 kisinin
yaralanmasindan sorumlu tutulan Selim Cemil Ay-
yag, Hassan Habib Merhi, Hseyin Hasan Anisi ve Esed
Huseyin Sebra isimli saniklar yargilanmistir. Adi ge-
cenler,iddianamede terdr sucu ve baglantili diger bazi
suclarin islenmesine yonelik komplo kurmaktan so-
rumlu tutulmustur.

iddianameyi hazirlayan Savcilik Ofisinin basinda
2012 yilinda BM Genel Sekreteri tarafindan BM Gli-
venlik Konseyine danisiimak suretiyle atanan Kana-
daliBagsavciNorman Farrell bulunmaktadir. Bagsavci
yardimcisiolarak ise 2009 yilinda Libnanli hukukcu-
lar tarafindan secilip, BM ‘
Genel Sekreteri ve Bas-
savcinin - gorusleri dog-
rultusunda Libnan Hu- -

The Course of the Case

In the case registered under the Tribunal file no. STL-
11-01, Salim Jamil Ayyash, Hassan Habib Merhi, Hus-
sein Hassan Oneissi and Assad Hassan Sabra, the ac-
cused persons charged with the murder of Rafik Hariri
and another 21 persons, and the injury of 226 people
on 14 February 2005, were tried. The indictment held
the said people responsible for conspiracy to commit
a terrorist act, along with a number of other related
charges.

The Office of the Prosecutor, which filed the indict-
ment, is headed by Norman Farrell, the Canadian
prosecutor appointed in 2012 by the Un Secretary-
General in consultation with the UN Security Council.
Joyce F. Tabet, in turn, serves as the Deputy Prosecu-
— tor, selected from among
Lebanese law officers, and
appointed in 2009 by the
Lebanese government fol-

kiimeti tarafindan atanan
Libnan uyruklu Joyce F. |
Tabet gbrev yapmaktadir.

Davanin temelini tegkil
eden iddianame, Savci-
lik tarafindan 17 Ocak
2011 tarihinde 6n durus-
ma hakimine iletilmistir.
Ayyas, Anisi ve Sebra’nin
yani sira Mustafa Emin
Bedreddin’in de stpheli
sifatiyla iddianamede yer
bulmasina karsilik, 2016
yilinda Bedreddin’in 6ldiriildiginin kabullini gerek-
tirecek yeterlilikte delil olmasi sebebiyle onun hakkin-
daki dava sonugsuz kalmistir. Ayrica Merhi hakkinda 8
Ekim 2012 tarihinde ayri olarak agilan dava da 20 Ara-
lik 2013 tarihinde bu dava ile birlestirilmigtir.

Tum saniklar uluslararasi seviyede aranmakta olup,
glyapta yargilanmiglardir. Mahkemenin organlarin-
dan Savunma Ofisi, 8 uzman hukukcuyu giyapta yar-
gilanan saniklarr temsil etmek Uizere savunma avu-
katiolarak atamistir.

16 Ocak 2014 yilinda esastan gorlilmeye baglanan
davada son durugma 21 Eylll 2018 tarihinde yapil-
mistir. Dava kapsaminda 297 tanik dinlenmis, 3131
delil dosyaya girmis, 415 durugma yapilmis ve 70
magdur davaya katilim saglamistir.

lowing consultations with
the UN Secretary-General
and the Prosecutor.

The original indictment
was submitted by the Of-
fice of the Prosecutor to
the Pre-Trial Judge on 17
January 2011. The indict-
mentincluded as suspects
Mr. Ayyash, Mr. Oneissi,
Mr. Sabra as well as Mr.
Mustafa Amine Badred-
dine; nevertheless, the
proceedings against Mr.
Badreddine were terminated in so far as there was
sufficientevidence to conclude that he had been killed
in 2016. In addition, the case which had been sepa-
rately filed against Mr. Merhi on 8 October 2012 was
joined with this case on 20 December 2013.

All internationally sought, the Accused have been tried
in absentia. The Defence Office, from among the organs
of the Tribunal, assigned 8 qualified jurists as defence
counselsto representthe Accused being tried in absentia.

The last hearing of the case, which was opened on the
merits on 16 January 2014, was held on 21 Septem-
ber 2018. Within the framework of the case, 297 wit-
nesses were heard, 3,131 exhibits were included in
the file, 415 court hearings were held, and 70 victims
participated in proceedings.
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savciligin saniklara Atfettigi Suclar

iddianamede Selim Cemil Ayyag'in, 6ldGgii icin hak-
kindakidava sonucsuz kalan Mustafa Emin Bedreddin
ile birlikte, Hariri’nin izlenmesinin koordinasyonu ve
bomba yiikli aracin satin alinmasindan sorumlu ol-
dugu ileri stiriilmektedir. Ayrica, Selim Cemil Ayyag’in
saldir eyleminin gerceklestirilmesini bizatihi koordi-
ne ettigi, Hariri'nin izlenmesi ve suikastin gercekles-
tirilmesine katildig| kaydedilmistir.

Saniklar Hiiseyin Hasan Anisi ve Esed Hiseyin Seb-
ra’nin, diger saniklardan Merhi’nin koordinatorli-
glinde, patlamanin hemen ardindan Al-Jazeera ve
diger bazi haber kanallari ile gérlstp olay yerine ya-
kin bir yere birakilan bir video kaydi ve bu video kay-
dininyaninda yer alan “Abu Adass” ismiyle yazilan bir
mektup konusunda ihbarda bulunduklari ileri strtl-
mektedir. Mektupta ve videoda Abu Adass’in eylemi
kendisinin gerceklestirdigini ifade ettigi, boylelikle
saniklarin yanhs yonlendirme yaparak eylemin so-
rumlulugunu carpitmaya calistiklari belirtilmistir.

Ayrica saniklar Anisi, Sebra ve Merhi’nin sug tarihi on-
cesinde Abu Adass isimli bu sahsin ortadan kaldiril-
masindan sorumlu olduklarriddia edilmistir.

Dava Dairesince (Mahkemece) itibar Edilen Temel
Delil: Renkler Halinde Gruplandiriimis Cep Telefo-
nu Aglari

iddianamede yer alan en temel delil, sucu organize
edenlerin ve sugoncesi hazirliklari yapanlarin iletigim
kurduklari telefonlarin gruplandirilarak, her bir gru-
bun yirittigi faaliyetlerin analiz edilmesi olmustur.

Buna gore, Savcilik sucun islenmesiamaciyla sucu or-
ganize edenlerin kullandigi cep telefonlarini 4 tip cep
telefonu agl olarak gruplamis ve bu telefon aglarini
yesil, kirmizi, mavi, sari renklerine gore kodlamistir.
Bu telefonlarin tamami sahte isimlerle alinmistir.
Savcilik sug tarihi ve oncesinde olay yeri ve/veya Hari-
ri'nin seyahat ettikleri yerlerde bulunduklari konum-
lar ve yaptiklarr aramalari dikkate alarak telefonlari
gruplandirmigtir.

iddianameye gére bu renklerden yesil agda yer alan
cep telefonlarint kullananlar, suikastin planlanma-
si ve izlenmesinden sorumluydu. iddianamede sa-
niklardan Ayyas, Merhi ve 6len Bedreddin’in bu yesil

Charges Imputed upon the Accused

According to the indictment, Salim Jamil Ayyash, with
Mustafa Amine Badreddine against whom the crimi-
nal proceedings were terminated as he had deceased,
was responsible for the coordination of the surveil-
lance of Mr. Hariri and the purchase of the bomb-
laden vehicle. It was also noted that he had personally
coordinated the physical perpetration of the attack
and participated in carrying out the surveillance and
assassination of Hariri.

It was alleged that the Accused Hussein Hassan One-
issi and Assad Hassan Sabra, acting under the coor-
dination of Mr. Merhi from among the other accused,
had contacted Al-Jazeera and some other news chan-
nels immediately after the explosion and made a de-
nunciation about a videotape left somewhere close to
the crime scene and an attached letter written with
the name of “Abu Adass”. It was noted that Abu Adass
stated in the letter and the videotape that he himself
had committed the act in question. It was asserted
that the accused persons had tried to falsely attribute
the criminal responsibility for the attack.
Furthermore, it was alleged that the Accused Mr. One-
issi, Mr. Sabra and Mr. Merhi were responsible for the
murder of the person named Abu Adass prior to the
date of crime.

Main Evidence Considered by the Chamber (the Tri-
bunal): Mobile Networks Grouped by Colour

As the main evidence, the indictment relied on the
grouping of the mobile networks used by those who
had organized the crime and made the pre-crime
preparations, and the analysis of the activities carried
out by each group.

Accordingly, the Office of the Prosecutor divided the
mobile networks used by those who had organized
the crimewiththe intentof committing the said crime
into 4 groups, and colour-coded them with green, red,
blue and yellow. Those mobiles were all purchased
with fake identification documents. The Office of the
Prosecutor grouped the mobiles in consideration of
their locations at the crime scene and/or the places
where Mr. Hariri travelled and the calls they had made
before and on the date of crime.

According to the indictment, from among these co-
lours, those who used the mobiles in the Green net-
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agl kullandig ileri strlmistir. Yesil aga dahil cep
telefonu sayisinin 18 oldugu ifade edilmistir. Ancak
Mahkeme, Merhi'nin yesil aga dahil oldugunun ispat
edilemedigini belirtmistir. Yine Mahkeme, yesil agin
suikastin planlanmasi ve yonetimi amaciyla kullanil-
diginin kesin olarak ispat edilemedigini kaydetmistir.

Kirmizi ag ise suikast timi tarafindan kullanilkmigtir.
Savcilik, Ayyas'in ayrica kirmizi ag kullanicisi da oldu-
gunu (Kirmizi 741 olarak kodlanmig) ifade etmekte-
dir. Buagda toplam 8 kullanici bulundugu, bunlardan
6'sinin telefonunun olayin hemen 6ncesinde su¢ ma-
halli ve Parlamento civarinda aktive edildikleri ileri
strdlmustar.

Bu cercevede, sanik Ayyag'in her dort agi da kullandigl
belirtilmistir. Yogun olarak kullandigi ve Savcilik ta-
rafindan “Kirmizi 741~ olarak kodlanan telefon, olay
aninda “suikast timi” tarafindan kullanilan telefon-
lardan biri olmustur. Bu delil, Mahkeme tarafindan
temel olarak itibar goren ve Ayyas'in mahkdm edil-
mesine temel dayanak tegkil eden delil olmusgtur.

Mavi ag ve sarl agin, 0zetle farkli tarih araliklarin
kapsayan donemlerde eylemin hazirlik faaliyetlerini
ylriten ve Hariri’yi izleyen kullanicilardan olustugu
ileri strtilmustdr.

Iddianamede, 6zellikle iclerinde sanik Ayyas'in da oldugu
suikast timi olan 6 kirmizi ag telefon kullanicisi olmak
lizere, 6 mavi ag kullanicisi ve 4 sari ag kullanicisinin 20
Ekim 2004 tarihinden sugtarihiolan 14 Subat 2005 tari-
hine kadar Hariri’yi takip ettikleri ileri strdlmustar.

Mahkeme 6 kirmizi ag kullanicisinin suikast timi ol-
dugunu; yine mavi ve sari ag kullanicilarinin Hariri'yi
takip ettiklerini ve sucun hazirlik hareketlerine katil-
diklarini kabul etmistir.

18 Agustos 2020 Tarihli Kararda One Cikan Hususlar

Mahkeme 14 Subat 2005 tarihinde Beyrut'ta mey-
dana gelen patlamanin Libnan Ceza Kanunu’nun

work were responsible for the coordination and mon-
itoring of the assassination. Mr. Ayyash, Mr. Merhi and
deceased Mr. Badreddine allegedly used the Green
network. The number of mobiles included in the
Green network was indicated as 18. However, the Tri-
bunal noted that Mr. Merhi’s involvementin the Green
network could not be proved. Likewise, the Tribunal
observed that it was not possible to unquestionably
prove that the Green network had been used in the
planning and command of the assassination.

The Red network, on the other hand, was used by
the assassination team. The Prosecution argued that
Mr. Ayyash also used the Red network (coded as “Red
7417). Itwas alleged that this network had a total of 8
users, and that, immediately before the incident, the
mobiles of 6 of them had been activated around the
crime scene and the Parliament.

In this context, the Accused Mr. Ayyash was said to use
each one of the four networks. Especially his mobile
coded as “Red 741” by the Office of the Prosecutor was
one of the mobiles used by “the assassination team”
at the time of incident. This evidence was considered
as the main evidence by the Tribunal and served as
the basis for the conviction of Mr. Ayyash.

In brief, the Blue and Yellow networks were alleged
to include those users who conducted preparatory
works and monitored Mr. Hariri in periods covering
different date ranges.

The indictment contended that between 20 Octo-
ber 2004 until 14 February 2005, that is the date of
crime, Mr. Hariri was under surveillance by 6 users
from the Red network, which was the assassination
team, among whom the Accused Mr. Ayyash, 6 users
from the Blue network and 4 users from the Yellow
network.

The Tribunal acknowledged that the 6 users in the
Red network composed that assassination team;
likewise the users from the Blue and Yellow networks
kept Mr. Hariri under surveillance and got involved in
the preparations for the crime.

Points Outstanding in the Judgment of 18 August
2020

The Tribunal determined that the explosion which
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314°lincli maddesi anlaminda bir terdr sucu oldugu-
nu tespit etmistir. Anilan maddede teror sucu “teror
durumuna yol agma niyetiyle ve patlayici araglar,
yanici materyaller, toksik veya asindirici maddeler,
enfeksiyonel yahut mikrobik ajanlar gibi kamusal
tehlikeye sebebiyet vermeye elverigli araclarlaislenen
eylemler” olarak nitelendirilmistir. Bu cercevede ka-
rarda, eylemin patlayici madde kullanilarak gercek-
lestirildigine isaret edilmistir.

Ayrica eylemin politik nedenlerine yonelik delil duru-
mu dikkate alindiginda, sadece Hariri sempatizanlari
nezdinde degil, Liibnan’da ve bolgede 6nemli bir yan-
ki uyandirdigina; bu itibarla eylemin Liibnan’i genel
olarak istikrarsizliga sevk etmek amaciyla islendigine
isaret edilmigtir.

Buna karsilik Mahkeme, mevcut delillere gore, saldi-
rinin talimatinin kimler tarafindan verildiginin belir-
lenemedigini ifade etmistir.

Mahkeme, delil durumu itibariyla, birden fazla kisi
arasinda Hariri'ye yonelik bombali saldirida bulun-
mak suretiyle terdr sucunu islemek konusunda an-
lasma oldugunu, yine bircok kisinin hazirlik hareket-
lerine katildigini kabul etmektedir. Baska bir ifadeyle,
iddianamede yer alan delillerden elde edilebilecek tek
makul sonucun, Hariri'nin antlan tarihler itibariyla
takip edildigi hususu oldugu kaydedilmistir. Ancak,
buna ragmen, tiim bu takibin yegane planinin Hari-
ri'nin infaz edilmesi oldugunu kabul ettirecek yeterli
delil bulunmadigi ifade edilmistir.

Mahkemeye gére, Hariri'nin infazina 2005 yilinin Su-
bat ayi civarinda karar verilmigtir. Ancak, gercekten
kimlerin bu komplodan dogrudan haberdar oldu-
gu hususunun ispat edilemedigi ifade edilmektedir.
Hariri'yi olay tarihi dncesinde takip eden kisilerin Ha-
riri’yi takip ettiklerini bildikleri muhakkaktir. Ancak,

had occurred in Beiruton 14 February 2005 constitut-
ed a terrorist offence under Article 314 of the Criminal
Code of Lebanon. The aforesaid article describes ter-
rorist acts as “all acts intended to cause a state of ter-
ror and committed by means liable to create a public
danger such as explosive devices, inflammable ma-
terials, toxic or corrosive products and infectious or
microbial agents”. In this framework, the judgment
pointed out that the act had been committed through
use of explosives.

Furthermore, it was indicated that, in view of the evi-
dence of political background, the act not only reso-
nated in the eyes of Mr. Hariri’s supporters but also
in the region; as such it was designed to destabilise
Lebanon generally.

However, the Tribunal noted that, having regard to
the evidence available, it could not have been possible
to determine by whom the attack had been ordered.

The Tribunal admits that, from the totality of the
evidence, there must have been an agreement be-
tween two or more people to commit a terrorist act by
means of a bomb attack against Mr. Hariri, and that
many people were involved in the preparatory works.
In other words, the only reasonable inference from
the evidence available in the indictment was stated
to be the surveillance of Mr. Hariri on the said dates.
Nevertheless, despite that, it was observed that there
was not sufficient evidence to permit the Tribunal to
conclude that the only intention underlying all this
surveillance was to assassinate Mr. Hariri.

According to the Tribunal, decision on the assassina-
tion of Mr. Hariri was made around February 2005. Yet,
it noted that it was not possible to establish those who
in fact had direct knowledge about the conspiracy.

It is certain that those involved in the surveillance
of Mr. Hariri prior to the date of crime knew that Mr.
Hariri was the target of the surveillance. Nonetheless,
the Tribunal did not conclude that the said people had
known that the surveillance intended to assassinate
Mr. Hariri through a bomb attack.

Likewise, the Tribunal is of the opinion that the claim
of responsibility for the assassination in the videotape
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bu kisilerin Hariri’yi bombali bir suikastla 6ldirmek
tzere takip ettiklerini bildikleri hususu Mahkemece
sabit bulunmamistir.

Yine Mahkemeye gére sorumlulugu saptirmak icin
Abu Adass’a ait video ve mektupta Hariri'nin oldi-
riilmesine yonelik sorumlulugun (stlenilmesi, bu
saptirma eylemini yapan kisilerin Hariri’nin bombali
aracla oldurtlecegini bildiklerinin kabulli anlamina
gelmemektedir. Zira bu video ve mektubun olay ye-
rine yakin bir yere birakildig sabit olmakla birlikte,
ne zaman birakildigl belli olmayip, yine videoda olay
anina iliskin gorintt de bulunmamaktadir.

Mahkemeye gore, hukuken bu komplodan sorumlu
tutulabilecek olanlar, olay glind kirmizi agi kullanan
6 telefon kullanicist (sanik Ayyas dahil), minibisteki
bombaci, miniblsu satin alan iki kisi ve araca bomba-
yi yUkleyen kisilerdir. Yine saldirinin planlanmasi ve
gerceklestirilmesinde digerlerine talimat veren veya
onlariikna eden kisiler de bu terdr sucundan sorumlu
tutulabilecektir. Ancak, sayilan bu kisilerden sadece
sanik Ayyas'in kimligi tespit edilebilmistir.
Yukaridaki aciklamalar 1g1ginda, 18 Agustos 2020 ta-
rinli kararda, saniklardan sadece Selim Cemil Ayyas’in
uzerine atili suclardan mahkimiyetine karar verilmis;
diger ticsanik ise yeterli delil olmadigindan tizerlerine
atili suclardan beraat etmiglerdir.

Buna gore, Selim Cemil Ayyag’in Uzerine atili 5 su¢
olan terdr eylemi islemek icin komplo kurmak, pat-
layici madde kullanarak terdr sucu islemek, patlayici
madde kullanmak suretiyle Refik Hariri’yi tasarlaya-
rak 6ldirmek, Refik Hariri’ye ilaveten diger 21 kisiyi
patlayici madde kullanmak suretiyle tasarlayarak
oldirmek ve nihayet 226 kisiyi patlayici madde kul-
lanmak suretiyle tasarlayarak Gldirmeye tesebbiis

and the letter belonging to Abu Adass, intending to
divert the criminal responsibility, does not mean that
those who were involved in the diversion of respon-
sibility knew that Mr. Hariri would be killed with a
bombed vehicle. That is because, although it was es-
tablished that the videotape and the accompanying
letter had been placed somewhere close to the crime
scene, it was not certain when it had been placed, nor
the videotape included any footages relating to the
time of incident.

The Tribunal considers that those who might be
held legally responsible for such a conspiracy are the
six core Red mobile users (including the Accused Mr.
Ayyash), the suicide bomber in the Canter, the two
people who had purchased it, and the persons who
had loaded the explosives onto it. Similarly, it is possi-
ble to also hold those who persuaded or directed oth-
ers to do the acts needed to prepare for and execute
the attack liable for this terrorist act. Nevertheless,
from among the said persons, only the Accused Mr.
Ayyash could be identified.

In the light of the explanations above, in the judg-
ment of 18 August 2020, only Salim Jamil Ayyash,
from among the accuseds, was found guilty for the
imputed charges, while the other three accuseds were
acquitted of the imputed charges for lack of sufficient
evidence.

Accordingly, Salim Jamil Ayyash was found guilty for 5
counts imputed upon him, namely conspiracy aimed
at committing a terrorist act, committing a terrorist
act by means of an explosive device, intentional ho-
micide of Rafik Hariri with premeditation by using ex-
plosive materials, intentional homicide of 21 persons
in addition to the intentional homicide of Rafik Hariri
with premeditation by using explosive materials and
finally attempted intentional homicide of 226 persons
in addition to the intentional homicide of Rafik Hariri
with premeditation by using explosive materials.

The amount of the sentence against Mr. Ayyash will
be pronounced by the Tribunal later. Nevertheless,
Mr. Ayyash has not been arrested yet, although he is
internationally sought pursuant to the arrest war-
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etmek suclarindan mahkimiyetine karar verilmigtir.

Ayyas hakkinda belirlenen ceza miktari Mahkeme ta-
rafindan bilahare agiklanacaktir. Ancak Ayyas, Mah-
kemenin 2011 tarihli yakalama kararina istinaden
uluslararasi seviyede aranmakta olmasina ragmen
henUlz yakalanamamigtir. Mahkeme 1 Subat 2012 ta-
rininde Ayyas ve onun gibi aranmakta olan saniklarin
glyaptayargilanmasina karar vermistir. 2 Subat 2012
tarihinde ise Mahkemenin organlarindan Savunma
Ofisi, uzman hukukgculardan olugan 8 hukukcunun
saniklari temsil etmek (izere savunma avukati olarak
atanmasina karar vermistir.

BU cercevede, Ayyag’in hala yakalanamamasi nedeniy-
le hakkinda hikmedilen hapis cezasinin infazina bas-
lanilmasi bu agamada mimkun gorilmemektedir.

Diger taraftan, Mahkemeye gtre, olay giin{i haber ka-
nallariyla irtibata gecilerek, olaya yakin bir yerde Abu
Adass isimli bir sahsa ait video ve mektup birakiima-
sI gercekten de bir hedef saptirma girisimidir. Ancak
bu fiilin iddianamede belirtildigi gibi saniklar Merhi,
Anisi ve Sebra tarafindan gerceklestirildigine dair ce-
zalandiriimalarint gerektirecek nitelikte delil bulun-
mamaktadir. Ayrica, muhtemelen 6ldUriImis oldugu
degerlendirilen Adass’in ortadan kaybolmasindan
yukarida belirtilen 3 sanigin sorumlu oldugunu orta-
ya koyacak delil de bulunmamaktadir.

Saniklar Merhi, Anisi ve Sebra beraat ettiklerinden,
haklarindaki yakalama kararlari ve uluslararasi ya-
kalama kararlarinin kaldiriimasina, bu dogrultuda
interpol ile Libnan ve Hollanda Hiikimetlerine bilgi
verilmesine karar verilmistir.

sonuc olarak, yukarida belirtildigi tizere, Uluslarara-
si Libnan Ozel Mahkemesi miinhasiran Refik Hariri
suikastini incelemek (izere BM destegiyle kurulan
uluslararasi nitelikte bir mahkemedir. Bu anlamda,
suikastin hazirlanis ve islenis seklinin uluslararasi bir
mahkeme tarafindan yapilan yargilamayla belirlen-
mesi 6nemli olmakla birlikte, aradan gegen 15 yilin
ardindan mahkdmiyetine karar verilen sanik Ayyas'in
hali hazirda yakalanamamig olmasi ve kararda belir-
tildigi Uzere suikast talimatini verenlerin tespit edi-
lememesi uluslararasi kamuoyunda elestiri konusu
yaptimaktadir.

rant issued by the Tribunal in 2011. On 01 February
2012, the Tribunal decided to try Mr. Ayyash and the
accuseds, internationally sought like him, in absentia.
On 02 February 2012, the Defence Office, from among
the organs of the Tribunal, decided to assign 8 quali-
fied jurists as defence counsels to represent the ac-
cuseds.

Within this framework, in so far as Mr. Ayyash could
not have been arrested yet, it is unlikely at this stage
to initiate the execution of the prison sentence im-
posed against him.

on the other hand, according to the Tribunal, con-
tacting the news channels and placing a videotape
and a letter belonging to a person named Abu Adass
somewhere close to the incident scene on the date of
crime was indeed an attempt to divert attention from
the target. However, there is not sufficient evidence
to conclude that the said act had been committed by
the Accused Mr. Merhi, Mr. Oneissi, and Mr. Sabra, as
stated in the indictment. Nor is there evidence to hold
the above-cited three accused persons liable for the
disappearance of Mr. Adass, deemed to have probably
been murdered.

Given the fact that the Accused Mr. Merhi, Mr. Oneissi,
and Mr. Sabra were acquitted, it was decided that the
local and international arrest warrants against them
be withdrawn, and Interpol and the Governments
of Lebanon and the Netherlands accordingly be in-
formed.

In conclusion, as explained above, the Special Tribu-
nal for Lebanon is an international court established
with the support of the UN for the exclusive purpose
of investigating the assassination of Mr. Hariri. In this
sense, while it is of significance that the preparation
and execution of the assassination were established
through trials held by an international court, the very
fact that the Accused Mr. Ayyash, found guilty, could
not have been arrested in the last 15 years and that
it was not possible, as was noted in the judgment, to
identify those who had given the order for the assas-
sination makes it a subject of criticism among the in-
ternational public opinion.
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AZERBAYCAN CUMHURIYETi BASSAVCILIGI HEYETININ
GENEL MUDURLUGUMUZU ZiYARETI
THE DELEGATION FROM THE GENERAL PROSECUTOR’S OFFICE OF

THE REPUBLIC OF AZERBAIJAN PAYS A VISIT TO THE DIRECTORATE

GENERAL FOR FOREIGN RELATIONS AND EU AFFAIRS

Azerbaycan Cumbhuriyeti Bassavciligindan Sav-
cllar orxan RZAYEV, Orxan ABDULKERIMLI ve Ne-
simi ISGENDEROV’dan olusan heyet 8 Eyliil 2020
tarihinde Genel MidUrliglimizi ziyaret etmistir.

Ziyaret sirasinda Genel Midurimiz Sayin Kasim
CICEK baskanliginda, Genel Midir Yardimcimiz
Sayin Ahmet ULUTAS, Daire Bagkanimiz Sayin
Bayram ERDAS ve Tetkik Hakimimiz Furkan US-
TAOGLU’nun bulundugu heyetle gériisme gercek-
lestirilmistir.

Gerceklesen gorlismede Bakanligimizin yapisi ve
faaliyetleri hakkinda bilgi verilmistir.Ayrica, iki
ulke arasindaki dostane iligkilerin onemine vurgu
yapilarak, adliis birligi konulari ele alinmis, mev-
cutiligkinin daha da gelistirilmesi hususunda go-
rig birligine variimig ve ileride gerceklestirilecek
musterek calismalar hakkinda fikir alisverisinde
bulunulmustur.

A Delegation from the General Prosecutor’s Office of
the Republic of Azerbaijan, composed of Prosecutors
orxan RZAYEV, Orxan ABDULKERIMLI, and Nesimi
ISGENDEROV, paid a visit to the Directorate General for
Foreign Relations and EU Affairs on 8 September 2020.

During the visit, a meeting was held under the chair-
manship of Mr. Kasim CICEK, Director General for
Foreign Relations and EU Affairs, with the delega-
tion composed of Mr. Ahmet ULUTAS, Deputy Direc-
tor General for Foreign Relations and EU Affairs, Mr.
Bayram ERDAS, Head of Department, and Mr. Furkan
USTAOGLU, Rapporteur judge.

During the meeting, information was given as regards
the structure and activities of the Turkish Ministry of
Justice, emphasis was laid down on the importance of
amicable relations between the two countries, mat-
ters relating to judicial cooperation were addressed,
a consensus was reached on further promotion of
the existing relation, and the delegations had an ex-
change of views on joint works to be conducted in the
future.
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HELP CEVRIMICi EGITIMINDE TURKIYE,

AVRUPA KONSEYi UYELERI ARASINDA iKiNCi OLDU
TURKEY RANKED SECOND AMONG COUNCIL OF EUROPE
MEMBERS AT THE HELP ONLINE TRAINING

Adalet Bakanligi ve Tirkiye Adalet Akademisi biinye-
sinde diizenlenen Avrupa Konseyinin (Konsey) Hukuk
Uygulayicilari icin insan Haklari Egitimi Programi
olan HELP online (cevrimici) egitimlerine, Tirkiye’den
5bin 322 kisi tarafindan katilim saglanmistir. Bu egi-
timlere katilan 759 hakim ve savcl adayindan 7330
de egitimlerini basariyla tamamlamistir. Konsey ye-
Si 47 Ulke icerisinde, 30 Haziran 2020 tarihi baz alin-
diginda, HELP online (cevrimici) egitim platformun-
daki 5 bin 322 kullanicistyla Turkiye ikinci olmustur.

Adalet Bakanligi ve ilgili birimleri, Avrupa Konseyi
HELP Birimi ile yakin isbirligi icerisinde bulunmak-
ta ve insan haklarini ilgilendiren ve farkli konularda
dlzenlenen kurslardan
bircok hukukcunun is-
tifade etmesini sagla-
maktadir. Halihazirda
Ulkemizde Avrupa in-
san Haklari Mahkeme-
sine Yyapilan Basvuru-
larda Kabul Edilebilirlik
Kriterleri, Avrupa insan
Haklarl  Sozlesmesine
ve Avrupa insan Haklari Mahkemesine Giris, Miilte-
Ci ve Gogmen Cocuklar, Cezai Konularda Uluslararasi
Adli isbirligi, Aile Hukuku ve insan Haklari, Milkiyet
Hakki, ifade Ozgiirligi, Ozgiirliik ve Giivenlik Hakkl,
insanlik Digi ve Kot Muamelenin Yasaklanmasi bas-
likli kurslar (modller) uygulanmaktadir. Bu anlam-
dainsan haklarintilgilendiren pek cok konuda online
(cevrimici) egitim moddlleri iceren bu platformdan,
basta hakimler,savcilar, avukatlarolmak tizere kolluk
gorevlileri, infaz koruma memurlari, denetimli ser-
bestlik ve sosyal calisma gorevlileri, psikologlar, adli
tip uzmanlari, tercimanlar (hukuk), sivil toplum ku-
ruluglari calisanlari, gazeteciler, Universite 6grencileri
faydalanmaktadir.

The HELP online training which is Council of Europe’s
(Council) Human Rights Training Programme for the
Law Appliers was held within the structure of the
Ministry of Justice and Justice Academy of Turkey and
5322 people participated from Turkey. 733 of the 759
judge and prosecutor candidates who had partici-
pated in these trainings have successfully completed
theirtrainings. Among 47 countries which are Council
members, when 30 June 2020 is taken into consider-
ation, Turkey ranked second with its 5322 users at the
HELP online training platform.

Ministry of Justice and its relevant units have been in
close cooperationwith the Council of Europe HELP Unit
and have been ensuring
many jurists to benefit
from the courses held in
various topics regarding
human rights. Avail-
able courses (modules)
currently are titled as
Admissibility Criteria in
applications submitted
to the European Court
of Human Rights, Introduction to European Conven-
tion on HUman Rights and European Court of Human
Rights, Refugee and Migrant Children, International
Cooperation in Criminal Matters, Family Law and Hu-
man Rights, Property Right, Freedom of Expression,
Freedom and Security Right, Prohibition of Nonhu-
manand Ill Treatment. In this sense, law enforcement
officers, wardens, probation officers and social work-
ers, psychologists, forensic experts, (legal) translators,
non-governmental organization workers, journal-
ists, university students, judges and prosecutors, and
lawyers, in particular, have been benefiting from this
platform containing online training modules in many
topics regarding human rights.
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AVRUPA TUTUKLAMA EMRi BAGLAMINDA
ALMANYA VE AVUSTURYA SAVCILIKLARININ

YARGISAL MAKAM NITELIGi

QUALIFICATION OF PUBLIC PROSECUTOR'’S

Giiliz OKYAR CALISKAN OFFICES IN GERMANY AND AUSTRIA AS
Tetkik Hakimi JUDICIAL AUTHORITIES IN TERMS OF
Rapporteur Judge EUROPEAN ARREST WARRANT
I. GIRIS I. INTRODUCTION

Avrupa Birligi Anlagmasrnin 3(2) maddesinde belir-
tildigi Uizere, Avrupa Birligi (AB), vatandaglarina i¢ si-
nirlarin olmadigi ve uygun tedbirler vasitasiyla kisile-
rin serbestce dolastigl bir 6zgirliik, glivenlik ve adalet
alanisunar. Ancak, i¢ sinir kontrollerinin kaldiriimasi,
suclularin da serbestce dolagabilmelerini ve sinir Gte-
si sucislemelerini kolaylastirmaktadir. Bu kapsamda,
terGrizm, organize suglar, siber suclar, uyusturucu ve
insan ticareti sinir 6tesi boyutta AB’nin givenligini
tehdit etmekte, Uye devlet-
lerin igbirligi icerisinde ha-
reket etmesini gerektiren bir {
sorun teskil etmektedir.
AB’nin, Avrupa Birliginin
isleyisi Hakkindaki Anlas-
ma’nin (ABIHA) 67 vd. mad-
delerinde diizenlenen ‘bir
Ozglrlik, gtvenlik ve adalet
alanrolusturulmasr amaci, su¢la micadele bakimin-
dan Uye devletler arasinda cezai alanda adli isbirligi-
nin kolaylastiriimasini gerektirir. Cezai alandaki adli
yardimlagma ise ayni Anlagma’nin 82(1) maddesinde
belirtildigi Uzere ceza kararlarinin ‘karsihkli tanin-
masr’ ilkesine dayanir. Bu ilke uyarinca, bir Gye dev-
let, diger bir Giye devletin ceza mahkemesi tarafindan
verilmis bir karara ulusal mahkemesince verilmis bir
karar gibi glivenir ve o karari yerine getirir. S0z ko-
nusu ‘karsihkli given’in temelini olugturan husus,
diger liye devletlerin AB hukukuna ve kisilerin AB hu-
kukunca taninan temel haklarina riayet ettikleri yo-
niindeki karinedir. Bu karine mutlak degildir; aksi is-
patlanabilir. Elbette, Birlik diizeyinde, Uye devletlerin
birbirlerine duyduklari bu karsiliklr giiveni artirmaya
yonelik tedbirler alinmakta, siipheli ve saniklara ceza
muhakemesinde saglanan haklara iligkin asgari stan-
dartlar belirlenmektedir.

As provided for under Article 3(2) of the Treaty on Eu-
ropean union, EU offersits  citizens an area of free-
dom, security and justice without internal frontiers,
in which the free  movement of persons is ensured
in conjunction with appropriate measures. However,
the removal of the internal frontier controls facilitates
the free movement of offenders and their committing
cross-border crimes. In this regard, terrorism, orga-
nized crimes, cybercrimes, narcotics, and human traf-
ficking threaten the security
of the European Union in
the cross-border dimension
and pose a problem that re-
quires the Member States to
work in cooperation.

The purpose of “establish-
ing an area of freedom, se-
curity and justice” which is
regulated under Article 67 and the following Articles
of the Treaty on the Functioning of the European
Union requires to facilitate the judicial cooperation
in criminal matters between Member States in terms
of combating crime. Judicial cooperation in criminal
matters, as specified under article 82(1) of the afore-
mentioned Treaty, is based on the principle of “mu-
tual recognition” of criminal judgments. Under this
principle, a Member State trusts and enforces the
judgment or decision ruled by a criminal court of an-
other Member State as if it were ruled by its national
court. The basis for this ‘mutual trust’ is the presump-
tion that other Member States respect EU law and
the fundamental rights of persons recognized by EU
law. This presumption is not absolute; it is rebuttable.
Definitely, the Member States take measures at the
union level to increase the mutual trust they have for
each other,and minimum standards in relation to the
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Uye devletler arasinda karsilikli tanima ilkesinin is-
leyisini dlizenlemek amaciyla, AB tarafindan yasama
tasarrufiari ile mekanizmalar olusturulmustur. Bun-
lara, ceza mahkumiyeti ve koruma kararlarinin kar-
silikli taninmasi, delil toplama, malvarliginin dondu-
rulmasi ve misadere kararlarinin karsilikli taninmasi
ornek olarak gosterilebilir. Ancak, bu konuda yapilan
ilk yasal diizenleme, 2002/584 sayili Avrupa Tutukla-
ma Emri hakkindaki Cerceve Karardir. Cerceve Karar,
uye devletler arasindaki suclularin iadesi usulind
kaldirarak, yerine basitlestirilmis bir teslim prose-
durd getirmigtir. Cerceve Karar, uluslararasi hukukta
egemen olan “vatandasin geri verilmezligi ilkesini”
kaldirmasi bakimindan karsilikli tanima ve glivenin
onemli bir ifadesini tegkil etmektedir.

Il. AVRUPA TUTUKLAMA EMRININ KAPSAMI

Avrupa Tutuklama Emri (ATE), bir ceza yargilama-
sinin gerceklestirilmesi, bir hirriyeti baglayici ceza
veya ulusal dlzeyde cikartiimig bir tutuklama kara-
rinin infazini saglamak amacliyla talep edilen kisinin
bir bagka Uye devlet tarafindan tutuklanmasi ve talep
eden Uye devlete teslimi icin bir Uye devlet tarafindan
cikartiimig adli bir karardir.

Bir ATE’nin infazi, bir kiginin vatandasl olmadigi ve
dilini de anlamadig! bir iiye devlette tutuklanmasi ve
bu nedenle temel haklarini kullanirken sikintilar ya-
samasl sonucunu dogurabileceginden, ATE’nin ¢ikar-
tiimasi stirecinde kisilerin temel haklarina tam olarak
riayet edilmesive ATE diizenlenmesi yonindeki kara-
rin orantili olmasi gerekmektedir.

ATE tek bagina ¢ikarilamaz; mutlaka ulusal dlizeyde
bir hakim veya mahkeme tarafindan cikartiimis bir
tutuklama miizekkeresine dayanilarak diizenlenmesi
gerekir. BU kapsamda, ATE iki agamali bir karar olup
usul haklari ve temel haklar bakimindan iki seviyeli
bir koruma saglar. ATE ile talep edilen kisinin hakla-
rinin ilk agamada bir yargi karari ile korunmasi kadar,
bu yargisal korumanin ikinci agamada yani ATE’nin
diizenlendigi siirecte devam etmesi de elzemdir.
ATE’nin ulusal diizeyde ¢ikartiimig bir tutuklama mu-
zekkeresini temel almamasi halinde ise bu “iki sevi-
yeli” koruma s6z konusu olamayacaktir.

rights provided to the suspects and accused persons
in the criminal proceedings are defined.

In order to regulate the functioning of the principle of
mutual recognition between the Member States, the
EU has established mechanisms through legislative
acts. Examples of these are the mutual recognition of
criminal convictions and protection orders, collecting
evidence, freezing of assets,and mutual recognition of
confiscation orders. However, the first legal regulation
onthis issue is the Framework Decision No. 2002/584
on the European Arrest Warrant. The Framework De-
cision abolished the extradition procedure among the
Member States and introduced a simplified surrender
procedure. The Framework Decision provides an im-
portant expression of mutual recognition and trust as
it abolished the principle that “the national may not
be extradited” which prevails in the international law.

1l. SCOPE OF EUROPEAN ARREST WARRANT

The European Arrest Warrant (EAW) is a judicial de-
cision issued by a Member State with a view to the
arrest and surrender by another Member State of a
requested person, for the purposes of conducting a
criminal prosecution or executing a custodial sen-
tence or detention order issued in the national level.

As the enforcement of EAW may result in the arrest
of a person in a Member State of which he is not a
national and where he does not understand the lan-
guage and thus experiencing some problems while
exercising his rights, the fundamental rights of the
persons should be fully complied with during the pro-
cess of issuing EAW and the decision to issue EAW is
required to be proportional.

EAW may not be issued unaccompanied; it is required
to be issued based on an arrest warrant which has
been issued by a national judge or court. In this regard,
EAW is a “ two-phased” decision and it provides two-
tier protection in relation to the procedural rights and
fundamental rights. It is important not only to protect
the rights of the requested person by EAW in the first
phase through the judicial decision butalso to contin-
ue this legal protection in the second phase when the
EAW is issued. In the event that the EAW is not based
on an arrest warrant issued at the national level, this
two-tier protection may not be possible.
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1li- ABAD KARARLARINDA ‘YARGI MAKAMI’ KAVRAMI
VE ALMAN VE AVUSTURYA SAVCILIK MAKAMLARI

ABIHA'NIN 67 nci 6zglrliik, glivenlik ve adalet ala-
ninin olugturulmasinda Uye devletlerin farklr hukuk
sistemlerine ve geleneklerine saygl gosterilecegini
ifade eder. Ancak gerekli goriliirse Uye devletlerin
ceza mevzuatlarr yakinlastirilacaktir. AB Adalet Di-
vani (ABAD), ozellikle ATE’lere iligkin olarak ontine
gelen davalarda yaptigi yorumlar ile Cerceve Ka-
rardaki bosluklarin doldurulmasina katkida bulun-
makta ve buradaki kavramlara AB capinda otonom
bir anlam kazandirmaktadir. Cerceve Karar'in 6 nci
maddesi uyarinca ATE, bir yargl makami tarafindan
dlzenlenebilir. ABAD, Poltorak kararinda Cerceve
Karar'in 6(1) maddesi anlaminda yargl makamlari-
nin hakimler ve mahkemeler ile sinirli olmadigini,
bu kavramin yarginin idaresine katilan makamlara
genisletilebilecegini ifade etmistir. Karar uyarinca,
kolluk makamlari yargi makami olarak yorumlana-
mayacaktir. Bu ¢alismada, ABAD’In Alman ve Avus-
turya savcilik makamlarinin ATE diizenleyebilecek
yargl makami olarak kabul edilip edilemeyecekleri-
nin tartisildigl iki karari incelenecektir.

1-ABAD’In 27 Mayis 2019 tarihli ve Birlesen
C-508/18 ve C-82/19 Sayili Karari

Mevcut davada, agir cezalik suclar igledikleri iddiasly-
la haklarinda Alman savcilar tarafindan ATE diizen-
lenen iki stpheli, kararlara s6z konusu savcilar ta-
rafindan ATE diizenlenemeyecegi gerekcesiyle itiraz
etmislerdir. Bagvuruculara gore, AlIman savcilar Ada-
let Bakanhgindan bagimsiz olmadiklarindan ATEye
iliskin 2002/584 sayili Cerceve Karar'in 6(1) maddesi
anlaminda ‘yargl makamr olarak kabul edilemeye-
ceklerdir. On karar proseddirii ile ABAD’In dniine gelen
birlesen davada, Alman savcilari bagimsizlik testine
tabi tutulmustur.

llI- THE CONCEPT OF “JUDICAL AUTHORITY” IN THE
DECISIONS OF CJEU AND THE PUBLIC PROSECUTOR’S
OFFICES IN GERMANY AND AUSTRIA

Article 67 of the Treaty on the Functioning of the Eu-
ropean Union states that the different legal systems
and traditions of the Member States shall be respected
while constituting an area of freedom, security, and
justice. However, if necessary, criminal laws shall be
approximated. The Court of Justice of the European
union (CJEV) contributes to fill the gaps in the Frame-
work Decision especially through its interpretations
on the cases brought before the Court in relation to
the EAW and gives autonomous meanings to the con-
cepts in this issue within the borders of the EU. Under
Article 6 of the Framework Decision, the EAW may be
issued by a judicial authority. CJEU stated within its
judgment on Poltorak that the judicial authorities in
the meaning of Article 6(1) of the Framework Decision
were not limited to the judges and courts, but they
might be extended to the authorities participating
in the administration of the judiciary. In accordance
with this judgment, law enforcement authorities may
not be interpreted as judicial authorities. This study
examines two judgments of the CJEU which discuss
whether the public prosecutor’s offices in Germany
and Austria could be considered as judicial authorities
toissue EAW.

1-The Judgment of CJEU of 27 May 2019 on Joined
Cases C-508/18 and C-82/19

In the present case, two suspects against whom EAW
was issued by the German prosecutors for allegedly
committing serious criminal offenses objected to the
decisions on the grounds that EAW could not be issued
by the prosecutors in question. According to the appli-
cants, since German prosecutors are not independent
of the Ministry of Justice, therefore they cannot be ac-
cepted as ‘judicial authority’ within the meaning of
Article 6(1) of Framework Decision 2002/584. In the
joint cases brought before the Court with preliminary
procedure, German prosecutors were subjected to an
independence test.

a)Public Prosecutor’s Office in German Law

According to the information provided by the German
Government during the trial process, German public
prosecution offices do not enjoy an autonomous and
independent status but are subject to an administra-
tive hierarchy headed by the Minister of Justice. Pros-
ecutors act objectively and collect all incriminatory
evidence as well as exculpatory ones. The prosecutors
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a) Alman Hukukunda savcilik Makami

Dava sirecinde Alman HukUmeti tarafindan verilen
bilgiye gbre, Alman savcilar 6zerk ve bagimsiz bir ya-
plya sahip degil, en iiste Adalet Bakaninin yer aldigl
hiyerarsik yapiya dahildirler. Savcilar, objektif olarak
hareket etmekte ve stiphelilerin aleyhine deliller ya-
ninda onlarin lehine olan delilleri de toplamakta-
dirlar. Savcilar sorugturmalarin hukuki, tarafsiz ve
usulline uygun olarak yapiimasinin saglanmasindan
sorumludurlar. istisnai durumlar diginda bir kisinin
yakalanmasi ve tutuklanmasina karar verme yetki-
leri bulunmamaktadir. Bununla birlikte, bir hakim ve
mahkeme tarafindan verilen yakalama ve tutuklama
kararlarinin infaz edilebilmesiicin bu kararlara daya-
narak ATE ¢ikarma yetkileri bulunmaktadir. Ayrica,
Adalet Bakaninin savcilara talimat verme yetkisinin
bulundugu bildirilmistir. S6z konusu talimat verme
yetkisinin sinirlarinin ise hukukun Gstinligi ilke-
sinden kaynaklanan ve ceza yargilamalarinin temeli
olan hukukilik ilkesi tarafindan cizildigi de belirtil-
migtir. Eyaletlerde, Bakanin, savcilara talimat vermesi
halinde Eyalet Meclis Baskanini bilgilendirmesi bir
zorunluluk olarak 6ngordlmustar.

b) Karar ve Gerekcesi

Mevcut davada, ABAD Alman savcilarin ceza yargl-
lamasinin yirdtilmesinde temel bir rollerinin bu-
lundugunu ve ceza mahkemelerinin yargi yetkilerini
kullanmalarina zemin hazirladiklarini tespit etmekle
birlikte, bagimsizlik testini gecemediklerini, zira Ada-
let Bakanligina tabi bir hiyerarsik yapiya ait olmakla,
Bakanin savcilar Gizerinde denetim, yonetim ve hatta
talimat yetkisini kullanabilecegini dile getirmistir.
Kararda, Cerceve Kararla getirilen sistemin, egemen
devletler arasinda yiriitmenin miidahale ve deger-
lendirmesini gerektiren geleneksel bir isbirligi siste-
minin yerini almak Gzere tasarlandigini vurgulamis-
tir. Oysa mevcut durumda, savcilarin bir ATE ¢ikarma
veya ¢lkarmama kararina etki edilmesi ve talimat
verme yetkisinin, boyle bir emir ¢ikartiimasinin oran-
til olup olmadiginin degerlendirilmesi asamasinda
kullaniimasi ihtimali bulunmaktadir. Ayrica, her ne
kadar savciliklara gelecek talimatlarin yazili olmasi
ve Eyalet Meclisi Bagkanina bildirilmesi 6ngorilmus
ise de, bu tlr talimatlarin sozIU olarak verilmesinin
ihtimal disi olmadigi sonucuna ulasiimistir. Divana
gore, savcilarin tabi olduklart hukukilik ilkesi uyarin-
ca, Bakandan gelecek acikca hukuka aykiri talimatlari
dikkate almamalari gerekmekte ise de, s6z konusu

are responsible for ensuring that the investigations
are conducted legally, impartially, and duly. Apart
from the exceptions, they do not possess the power to
order the arrest and detention of a person. However,
they are entitled to issue EAW on the basis of arrest
and detention orders issued by a judge or a court so
that such orders are executed. Moreover, it has been
notified that the Ministry of Justice has the power to
give instructions to these prosecutors. It is also stated
that the limits of the power to give instructions are
drawn by the principle of legality, which stems from
the rule of law and is the basis of criminal proceed-
ings. Itis envisaged that, where the Minister gives in-
struction to the prosecutors in the federal states, it is
obligatory for the Minister to inform the President of
the Federal State Assembly.

b) The Judgment and its Ground

In the present case, although the CJEU confirmed that
German prosecutors had a fundamental role in the
conduct of criminal proceedings and prepared the
ground for criminal courts to exercise their judicial
powers, CJEU stated that they did not pass the inde-
pendence test, because they belong to a hierarchical
structure subject to the Ministry of Justice, and the
Minister could exercise control, management and
even instruction power over prosecutors. It was em-
phasized in the judgment that the system introduced
by the framework decision was designed to replace
a traditional system of cooperation between sover-
eign states that requires the intervention and evalu-
ation of the executive. However, in the current case,
the fact that the prosecutors’ decision on whether or
not to issue EAW may be affected and the power to
instruct might be used in the examination whether it
iS proportionate to issue that warrant. Besides, even
though it is provided that the instructions addressed
to the public prosecutor’s offices should be in writ-
ten form and notified to the President of the Federal
State Assembly, it was concluded that it was not im-
probable to give such instructions orally. According to
the Court, although, in accordance with the principle
of legality, an instruction from the Minister which is
manifestly unlawful should not, in principle, be fol-
lowed by the relevant public prosecutor’s office, it
was noted that it had been confirmed by the German
Government that the existence of that principle was
not, therefore, in itself, capable of preventing such an
instruction from influencing the discretion enjoyed
by the public prosecutors’ offices. Based on these
grounds, CJEU held that the German prosecutors
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ilkenin varliginin, boyle bir talimatin karar alirken
savcilarin takdirlerine etki etmesine engel olamadi-
ginin Alman Hikiimeti tarafindan dogrulandigi ifa-
de edilmistir. ABAD, bu gerekceye dayanarak, Alman
savcilarin Cerceve Kararin 6(1) maddesi anlaminda
ATE ¢ikartabilecek biryargi makami olarak kabul edi-
lemeyecekleri yontnde karar vermistir.

2- ABAD’In9 EKim 2019 tarih ve C 489/19 Sayili Karari

ABAD’In yukarida incelenen kararin verilmesinden
kisa bir siire sonra bu kez Berlin’de bulunan Yiksek
BOlge Mahkemesi, 26 Haziran 2019 tarihinde on ka-
rar prosedurd ile Avusturya’ya ait bir ATE’nin infazina
iliskin olarak ABAD’a bir soru yoneltmistir. Bagvuru-
da, Almanya bu kez ATE'yi yerine getirecek olan il-
kedir. ATE ise i¢ hukuk uyarinca Adalet Bakanina tabi
olan bir Avusturya savcisi tarafindan diizenlenmigtir.
Avusturya sisteminde savcilar hem ulusal dlzeyde
tutuklama karari verebilmekte hem de ATE diizenle-
yebilmektedir. Ancak, Alman sisteminden farkli ola-
rak Avusturya sisteminde boyle bir emrin mahkeme
tarafindan onaylanmasi 6ngortlmusg; savcilik karari,
sartlarin olusup olusmadigi ve orantililik yéninden
denetime agiimistir. Yine mahkeme tarafindan veri-
lecek karara itiraz yolu da acik bulunmaktadir. Alman
Yiksek Mahkemesi ABAD’a, yerine getirilmesinden
once kapsamli bir adli incelemeye tabi olsa da, tali-
mata gore hareket etmesinin gerekmesi durumunun
bir savcihigin etkili bir sekilde ATE ¢ikarmasina engel
olup olmadigini sormustur.

a) Avusturya Sisteminde Savcilar tarafindan verilen
ATE’lerin denetimi

Yukarida da belirtildigi gibi, Avusturya yargl siste-
minde savcilik makamlari Adalet Bakanliginin hiye-
rarsik yapisi altindadir ve onun talimatlarina tabidir.
Alman savcilar hakkinda verilen yukaridaki kararin
ardindan, Avusturya savcilik makaminin adli makam
niteligi hakkinda sliphe olusmustur. Ancak, Avustur-
ya’'da savcilar idarenin talimatlarina tabi olsalar da,
bu ilkede savcilarinin bagimsiz olarak ATE diizen-
lemesi s6z konusu olmayip savcilar tarafindan ATE
dlzenlenmesi mahkemenin denetimini iceren daha
farkli sartlara baglanmustir.

yargilama asamasinda Avusturya Hukimeti tara-
findan verilen bilgiye gore, ilk olarak, savcilarin idari
makamlardan gelebilecek talimatlarin yazili olma-
sl, bu talimatlarin tutuklamaya iligkin dosyaya ek-
lenmesi ve dosyanin onaydan sorumlu mahkeme-
ye eksiksiz iletilmesi sarttir. ikinci olarak, onaydan
sorumlu mahkemenin, gerceklestirecegi orantililik

could not be considered as a judicial authority within
the meaningof Article 6(1) of the Framework Decision
capable of issuing EAW.

2-The Judgment of CJEU of 9 October 2019 on C
489/19 Case

After a short time upon the ruling of the above-exam-
ined judgment of CJEU, this time Higher Regional Court
in Berlin directed a question to CJEU on 26 June 2019
through a preliminary ruling in the proceedings relat-
ing to the execution of an EAW issued by Austria. In this
application, Germany is the country enforcing the EAW.
The EAW was issued by an Austrian prosecutor who
Was subject to the instructions of the Ministry of Jus-
tice. In the Austrian legal system, the prosecutors may
issue both detention orders at national level and EAWS.
However, different from the German system, in the
Austrian system, it is provided for that, such an order
must be approved by the court, and thus the order of
the public prosecutor’s office is subjected to the review
with respect to the proportionality and whether the re-
quirements have been met. Moreover, the decision of
the court may also be appealed. The Higher Regional
Court in Berlin referred the question to CJEU whether
the necessity to actaccording toan instruction preclud-
ed a public prosecutor’s office from effectively issuing
an EAW even in the case where EAW was subject to a
comprehensive judicial review prior to execution.

a) Review of the EAWs issued by the Prosecutors in
the Austrian System

As mentioned above, in the Austrian judicial system,
prosecution authorities are under the hierarchical
structure of the Ministry of Justice and subject to the
Ministry’s instructions. Following the abovemen-
tioned judgment on German prosecutors, doubt has
arisen concerning the qualification of the Austrian
prosecutor’s office as a judicial authority. However,
even though the prosecutors in Austria are subject to
the instructions of the execution, it is not possible for
the prosecutors in this country to issue EAWS inde-
pendently, and the issuing of EAWS by prosecutors is
subject to different conditions that include the review
of the court.

According to the information provided by the Aus-
trian Government during the trial process, first, any
instructions from the executive authorities to the
public prosecutors must be in writing and added to
the criminal file on arrest, and be transmitted in full
to the court responsible for the endorsement. Second,
the court responsible for the endorsement must take
into consideration, within the scope of the review of
proportionality, the effects of the deprivation of liber-
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degerlendirmesi kapsaminda, ulusal diizeyde dii-
zenlenmig tutuklama mizekkeresi yontinden kisinin
hirriyetinden yoksun birakiimasinin sonuglarini, ATE
yonitinden ise bunun da otesine gecerek hakkinda ATE
dlzenlenen ve boylece bagka bir Uye devletten Avus-
turya’ya teslimi talep edilen kiginin transferinin sos-
yal ve aile hayati izerindeki etkilerini dikkate almasi
gereklidir. Son olarak, mahkeme, savcilik makaminin
yaptigl sorusturmanin sonuclari ile de bagh olmayip
bizzat kendisi ek sorugturma tedbirlerine bagvurabilir.

b) Karar ve Gerekcesi

ABAD, savcilik makamlarinca ATE diizenlenmesine
iligkin olarak bu kez farkli bir sonuca ulagmistir. Buna
gore, Avusturya sisteminde savcilar tarafindan ¢ikar-
tilan ATE’ler, hem ¢ikariima sartlari hem de oranti-
lllik yoninden mahkemeler tarafindan objektif ve
bagimsiz bir incelemeye tabi tutulmaktadir. Bir ATE
ancak bu incelemenin tamamlanmasindan sonra hu-
kuki sonu¢ dogurmakta ve iletilmektedir. Yine bdyle
bir inceleme, yargl yoluna basvurma hakkindan da
farklidir. Bu bilgiler 1s1ginda ABAD, 6rnegin bir Adalet
Bakani gibi yiuriitmeden gelen talimatlara veya tali-
matlara tabi olma riskine maruz olan bir Uye devlet
savcilik makami tarafindan diizenlenen ATE'ye, yi-
ritmeden gelen yonlendirme ve talimatlarin da yer
aldigi ceza dosyasl lizerinde bir mahkeme tarafindan
bagimsiz ve objektif birinceleme gerceklestirilmesi ve
bu incelemede ATE’nin kosullari ve orantililiginin ele
alinmasi sartiyla onay vermigtir.

IV- SONUC VE DEGERLENDIRME

ABAD’In yukarida incelenen ilk karari ile giindeme
gelen bagimsizlik testinden gecemeyen Alman savci-
larl, daha once bir hakim veya mahkeme tarafindan
ulusal dizeyde verilmig bir karari veya dizenlenmis
tutuklama muzekkeresini temel alacak olsa da, boy-
le bir karara dayanan bir ATE’yi ¢ikartamayacaklardir.
ABAD’In karari, daha 6nce Alman savcilar tarafindan
verilmig ve infaz edilmeyi bekleyen binlerce ATE'yi
tehlikeye sokmasinin yaninda, savcilarina ATE di-
zenleme yetkisi veren Uye devletlerin savcilik ma-
kamlarinin bagimsizligi konusunda da soru isaretleri
olusturmustur.

ABAD’In ATE'ye iligkin Cerceve Karar'in uygulanma-
sina iligkin ictihatlarinin bir diger sonucu olarak, tye
devletlerarasinda ATE’ye dayali teslim 2004 yili dnce-
siiade usulline gore daha karmagik bir hale gelmistir.
ABAD’In son ddnemdeki ictihatlari igbirligini erte-
lemis, Uye devletler arasindaki sinirlari yeniden insa
etmis ve gliveni zedelemistir.

ty in the context of issuing a national arrest warrant,
and, going beyond this, the effects of the transfer of
the person requested to be surrendered from another
Member State to the Republic of Austria on that per-
son’s social and family relationships in the context of
an EAW. Finally, the court is not bound by the results
of the investigation conducted by the public prosecu-
tor’s offices and may order additional investigations
or carry them out itself.

b) The Judgment and its Ground

CJEU reached a different conclusion this time con-
cerning the question of issuing EAW by the public
prosecutors’ offices. Accordingly, EAW issued by the
public prosecutors under Austrian law is subject to an
objective and independent review by a court in that
regard of the conditions for the issue of that arrest
warrant and of its proportionality. It is only after the
conclusion of this review that EAW produces legal ef-
fects and can be transmitted. Besides, such a review is
distinct from a right to a legal remedy. In the light of
this information, the CJEU gave approval to the EAW
issued by a Member State prosecutor office which was
subject to instructions from the executive, such as a
Ministerof Justice oratrisk of being subject toinstruc-
tions, provided that an independent and objective re-
view was conducted by a court on the criminal case,
which includes the directions and instructions from
the executive, and that the conditions and propor-
tionality of the warrant are addressed in this review.

IV- CONCLUSION AND EVALUATION

German public prosecutor’s offices that could not meet
the requirements of the independent test came up in
the first abovementioned judgment may not issue an
EAW even though the warrant is based on a prior de-
cision orarrest warrant issued at the national level by
ajudge orcourt. The judgment of the CJEU resulted in
not only jeopardizing thousands of EAWS which have
been issued by German prosecutors and are pending
for enforcement but also raising questions about the
independence of the public prosecutor’s offices of the
Member States that granted the authority to issue
EAW to its public prosecutor’s offices.

Another result of the case-law of CJEU concerning
the implementation of the Framework Decision on
the EAW is that “the procedure of surrender based on
the EAW among the Member States has become more
complex compared to the procedure before 2004.
The recent case law of CJEU has delayed the coopera-
tion, reconstructed the borders between the Member
States, and damaged the trust.
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Tetkik Hakimi AFRIKA BIRLIGI
Rapporteur Judge AFRICAN UNION
I. GIRIS . INTRODUCTION

Afrika Birligi, Afrika kitasinda bulunan tim Afrika Gl-
kelerinin tek cati altinda toplandigi ve Afrika Birligi
Orgiitinlin halefi olarak 2002 yilinda kurulan bol-
gesel uluslararasi kurulustur. Birligin merkezi halen
Etiyopya’nin bagkenti Addis Ababa’da bulunmaktadir.
Birlesmis Milletler tarafindan taninan tim Afrika l-
keleri Birlige tiye olup Uye sayis| 54°tir.

Afrika Birligi Orgiiti, 25 Mayis 1963 tarihinde Etiyop-
ya’nin baskenti Addis Ababa’da bir araya gelen otuz
bagimsiz Afrika Glkesinin imzaladigiandlagmadile ku-
rulmustur. Kurulug Andlagmasrnin 2’inci maddesin-
de Orglit'in amaclari; Afrika devletleri arasinda birlik
ve dayanigmanin desteklenmesi; Afrika halklarina
daha iyi bir yasam sunma cabalarinin yogunlastiril-
masl ve isbirliginin saglanmasi; tyelerin egemenlik,
toprak biitiinligl ve bagimsizliginin
savunulmasl; Afrika’da somurgecili-
gin tim bicimleriyle ortadan kaldiril-
masl; Birlesmis Milletler (BM) Sarti ve
insan Haklari Evrensel Beyannamesi
uyarinca uluslararas isbirliginin glic-
lendirilmesi olarak siralanmistir. So-
guk savas sonrasi olusan yeni dlinya
kosullari, kitada yasanan catismalar, siyasi istikrar-
sizlik, ekonomik sorunlar ve salgin hastaliklar Afrika
Birligi Orglitlinii kendini revize etmeye ve daha etkin,
dinamik, kiresellesen dlnyaya ayak uydurabilecek
bir kurulus haline getirmeye yoneltmistir. Bu amaglar
dogrultusunda, yeni bir drgiitlenmeye yonelik adim
atilarak 26 Mayis 2001 yilinda Afrika Birliginin Ku-
rucu Andlagmasi yurirliige girmistir. Orgiitlin Birlige
gecis agamasinin sorunsuz olmasi icin Afrika Birligi
Orgltl Kurucu Andlagmasi bir yil daha yirirlikte
kalmistir. Orglit 9 Temmuz 2002 tarihinde Giiney
Afrika’nin Durban sehrinde diizenlenen Afrika Birligi
Orgtl zirvesini takiben fiilen sona ermis, yerini Afri-
ka Birligi (AfB) almistir.

AfB’nin temel amaglari ise Kurucu Andlagmasrnin
3’lincd maddesinde sayilmistir. Anilan maddede

The African Union is a regional and international or-
ganization, established in 2002 as the successor of the
Organization of African Unity and under the single roof
of which all African states in the African continent are
gathered. The Headquarters of the African Union is still
in Addis Ababa, the capital city of Ethiopia. All African
states, recognized by the United Nations, are members
of the Union and the number of members is 54.

The Organization of African Unity was established
with a Charter signed by thirty African states which
gathered in Addis Ababa, the capital city of Ethiopia,
on 25 May 1963. In Article 2 of the Charter, the pur-
poses of the Organization are listed as to promote the
unity and solidarity of the African States; to coordinate
and intensify their cooperation and efforts to achieve
a better life for the peoples of Africa;
to defend their sovereignty, their ter-
ritorial integrity, and independence; to
eradicate all forms of colonialism from
Africa; and to promote international
cooperation, having due regard to
the Charter of the United Nations and
the Universal Declaration of Human
Rights. New world conditions emerged after Cold
war, conflicts in the continent, political instabilities,
economic problems, and epidemic illnesses oriented
the Organization of African Unity to revise itself and
to transform into an efficient and dynamic organiza-
tion, which can keep up with the globalized world. In
line with these aims, new steps were taken towards
a new organization and The Constitutive Act of The
African Union was entered into force on 26 May 2001.
In order to enable a smooth transition process from
Organization to Union, the Constitutive Act of The
African Union remained in force for one more year.
The Organization was actually ended following the
organization of African Unity Summit held in Durban
city of South Africaon 9 July 2002, and it was replaced
with the African Union (AU).
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sayllan amaglar arasinda; kitanin politik, sosyal ve
ekonomik buttinlesmenin hizlandiriimasi, kitada
barig, glvenlik ve istikrarin tesvik edilmesi, Afrika
halklarinin hayat standartlarinin iyilegtirilmesi icin
tlim insani alanlarda isbirliginin desteklenmesi, de-
mokratik prensip ve kurumlar, uygun katilim ve iyi
yonetim ilkelerinin gelistiriimesi, kiresel ekonomi
ve uluslararasi muzakerelerde kitanin kendi roliinG
oynayabilmesii¢in gerekli sartlarin olusturulmasi yer
almaktadir. .

Afrika Birligi Orgiitiinden AfB’ye geciste en dnemlide-
gisim baris ve glivenlik siyasetinde meydana gelmis-
tir. Andlagsmanin 4’iinct maddesinde, Afrika kitasticin
ortak savunma politikasinin gelistirilmesi, Uye dev-
letlerin barig ve glivenliginin saglanmasi icin AfB’nin
mudahalesini talep etme hakki ve anayasal olmayan
yollardan hiikiimet degisikliklerinin reddedilmesi ve
kinanmasi ilkeleri benimsemistir. AfB 2000°li yillarin
sonlarinda Gine ve Madagaskarda meydana gelen
askeri darbelere kargi bu tlkelerin tyeliklerini askiya
almis, Ocak 2019 tarihinde Gabon’da meydana gelen
darbe girisimini de kinamistir. Son olarak Agustos
2020 tarihinde Mali'de meydana gelen darbe girigim-
den sonra, anayasal diizen yeniden tesis edilinceye
kadar Mali’nin Uyeligini askiya almistir.

Il. AFRIKA BIRLIGI’'NIN ORGANLARI

AfB’nin Kurucu Andlagmasrnin 5'nci maddesinde
Birligin temel organlari sayilmistir. S6z konusu mad-
denin 2'nci bendinde, ihtiya¢ duyulmasi halinde yeni
organlarin kurulmasina karar verilebilecegi belirtil-
mistir. Buna gore, Birlik calismalarini asagida sayilan
organlararaciliglyla yiriitecektir;

- Meclis

- Y{rlitme Konseyi

- Pan-Afrikan Parlamentosu

- Adalet Divani

« Komisyon

- Daimi Temsilciler Komitesi

« Uzmanlagmig Teknik Komiteler

« Ekonomik, Sosyal ve Kiiltlirel Konsey

« Finans Kuruluglarr (Afrika Merkez Bankasi, Afrika
Yatirim Bankasi, Afrika Para Fonu).

a) Meclis: Uye ilkelerin devlet ve hiikiimet bagkan-

The main objectives of the AU are listed in Article 3 of
the Constitutive Act. Among the objectives listed in
the said Article, the following are listed: to accelerate
the political and socio-economic integration of the
continent; to promote peace, security, and stability on
the continent; to promote co-operation in all fields of
human activity to raise the living standards of African
peoples; to promote democratic principles and insti-
tutions, popular participation and good governance;
and to establish the necessary conditions which en-
able the continent to play its rightful role in the global
economy and in international negotiations.

The most important change during the transition
from the Organization of African Unity (OAU) to the
African Union (AU) occurred in peace and security
politics. In Article 4 of the Constitutive Act, the prin-
ciples of the establishment of common defense policy
for the African Continent, the right of Member States
to request intervention from the Union in order to
restore peace and security, and the condemnation
and rejection of unconstitutional changes of govern-
ments were adopted. At the end of the 2000s, against
military coups in Guinea and Madagascar, the AU sus-
pended the memberships of these states, and it also
condemned the coup attempt in Gabon in jJanuary
20109. After the recent coup attempt in Mali in August
2020, the AU suspended the membership of Mali until

the re-establishment of the constitutional order.

Il. THE ORGANS OF THE AFRICAN UNION

In Article 5 of the Constitutive Act of the African Union,
the main organs of the Union are listed. In paragraph
2 of the aforementioned article, it is stated that the
Assembly may decide to establish new organs if re-
quired. Accordingly, the Union carries out its activities
through the following organs;

« The Assembly of the Union;

« The Executive Council;

« The Pan-African Parliament;

«The Court of Justice;

« The Commission;

«The Permanent Representatives Committee;
« The Specialized Technical Committees;

« The Economic, Social and Cultural Council;

« The Financial Institutions (The African Central Bank,
The African Investment Bank, The African Monetary
Fund).
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larindan olusan Meclis, AfB’nin en yiksek organidir.
Andlagma’nin 9'uncu maddesinde Meclisin gorev-
leri sayllmistir. Buna gore; Birligin genel politikasini
belirleme, diger organlarin faaliyetlerini denetleme,
savag ve benzeri acil durumlarda YUriitme Konseyine
direktif verme, Adalet Divani yargiclarini ve Komisyon
Baskanini atama, bltceyi kabul etme, gerekli gorllen
durumlarda gorev ve yetkilerini AfB’nin herhangi bir
organina devretme Meclisin gorev ve yetkileri arasin-
dasayiimistir.

Meclis yilda en az bir kez toplanmaktadir. Bir Gye dev-
letin talebi ve Uyelerin tgte ikisinin onayi ile Meclis
olagandistii toplanti yapabilir. Meclis kararlarini oy-
birligi veya liyelerinin cte ikisinin onayi ile alir.

b) Ylritme Konseyi: Ylritme Konseyi tye Glkelerin
disisleri bakanlarindan veya uye dlkelerin gérevlen-
dirdigi ilgili bakanlardan/gorevlilerden olusur. Y-
ritme Konseyi yilda en az iki defa toplanmaktadir.
Yiirlitme Konseyinin olaganistii durumlarda topla-
nabilmesi icin bir Uyenin teklifi ve diger Uyelerin lcte
ikisinin onayr aranmaktadir.

Kurucu Andlagma’nin 13. maddesine gore, Ylritme
Konseyi ilkelerin menfaatleri dogrultusunda; dis ti-
caret, enerji, endistri ve yeralti kaynaklarr; beslenme,
tarim, hayvancilik ve ormancilik; su kaynaklarr ve su-
lama; ulagim ve haberlesme; egitim, kiiltiir, saglik ve
insan kaynaklari; sigortacilik; bilim ve teknoloji; yurt-
taslik, yabancr uyruklular i¢in konut, mlteci sorun-
lari; sosyal givenlik, anne-cocuk ve engellilerin ko-
runmasi icin politika hazirlanmasi; madalya ve odl
sistemi kurulmasi alanlarinda koordinasyonu saglar
ve siyasi kararlar alir.

¢) Pan-Afrikan Parlamentosu: Kurucu Andlagma’nin
17’inci maddesinde Parlamentonun amaci, kitanin
gelisimi ve ekonomik buttinlesmesine Afrika halklari-
nin tam katiliminin saglanmasi olarak belirlenmistir.

Pan-Afrikan Parlamentosunun daimi temsilciligi G-
ney Afrika Cumhuriyeti’nin Johannesburg sehrinde
bulunmaktadir. Parlamento 18 Mart 2004 tarihinde
resmen agiimistir.

a) The Assembly of the Union: The Assembly, which
is composed of the Heads of States and Government,
is the supreme organ of the Union. In Article 9 of the
Constitutive Act, the powers and functions of the As-
sembly are listed, as follows: to determine the com-
mon policies of the Union; to monitor the activities of
otherorgans;to give directives to the Executive Council
on the management of conflicts, war, and other emer-
gency situations; to appoint the judges of the Court of
Justice and the Chairman of the Commission; to adopt
the budget of the Union; to delegate any of its powers
and functions to any organ of the Union, if required.

The Assembly meets at least once a year in ordinary
session. At the request of any Member State and on ap-
proval by a two-thirds majority of the Member States,
the Assembly may meet in extraordinary session. The
Assembly takes its decisions by consensus or by a two-
thirds majority of the Member States of the Union.

b) The Executive Council: The Executive Council is
composed of the Ministers of Foreign Affairs or such
other Ministers or Authorities as are designated by the
Governments of Member States. The Executive Coun-
cil meets at least twice a year in ordinary session. It
can also meet in an extraordinary session at the re-
questofany Member State and upon approval by two-
thirds of all Member States.

According to Article 13 of the Constitutive Act, the Ex-
ecutive Council shall coordinate and take decisions on
policies in areas of common interest to the Member
States, including the following: foreign trade; energy,
industry and mineral resources; food, agricultural and
animal resources, livestock production and forestry;
water resources and irrigation; transport and commu-
nications; education, culture, health, and human re-
sources development; insurance; science and technol-
ogy; nationality, residency, and immigration matters;
social security, including the formulation of mother
and child care policies, as well as policies relating to the
disabled and the handicapped; establishment of a sys-
tem of African awards, medals, and prizes.

¢) The Pan-African Parliament: In Article 17 of the
Constitutive Act, the aim of the Parliament is deter-
mined as to ensure the full participation of African
peoples in the development and economic integra-
tion of the continent.

The permanent representative of the Pan-African
Parliament is located in Johannesburg city of the Re-
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d) Adalet Divani: Birligin Kurucu Andlasmasrnin
18’inci maddesinde Adalet Divaninin kurulusu ileride
Andlagma’ya ek olarak hazirlanacak bir protokole bi-
rakilmigtir. Adalet Divani, 11 Temmuz 2003 tarihinde
imzaya agllan ve 11 Subat 2009 tarihinde yeterli sayi-
da liyenin onaylamasiyla yirirliige giren protokol ile
kurulmugtur. Divanin temel gorevi, Kurucu Andlas-
ma’nin, uluslararasi hukukun, kararlarin, andlagma-
larin yorumu ve uygulanmast ile yikimlilik inlalle-
rinin cezalandiriimasi ve buna bagli anlagmazliklarin
¢Ozilmesidir.

e) Afrika insan ve Halklarin Haklari Mahkemesi: 10
Haziran 1998 tarihinde toplanan Afrika Birligi Orgi-
tii Devlet ve Hikiimet Bagkanlari Kurulu Afrika insan
ve Halklarin Haklari Mahkemesinin Kurulmasina ilis-
kin Protokol’ti kabul etmistir. Ancak protokol, AfB’nin
kurulmasindan sonra 25 Ocak 2004 tarihinde yeterli
onaya ulasarak yirirlige girmistir. Mahkeme, Afrika
insan ve Halklarin Haklari Sartrni, soz konusu Proto-
kol'li ve Uiye devletlertarafindan onaylanmis herhangi
birinsan haklari belgesinin yorumu ve uygulanmasi-
na iliskin tim konularda yargilama yetkisini haizdir.
Devletler ve Afrika’daki hlikiimetlerarasi kuruluglarin
yani sira sivil toplum kuruluslarr ile bireylere de dava
acma hakki taninmigstir. Ancak bu hakkin kullanila-
bilmesi, hakkinda dava agilan devletin Mahkemenin
yetkisini tanimasina baghdir.

Adalet Divani ile Afrika insan ve Halklarin Haklari
Mahkemesini birlestiren Afrika Adalet ve insan Hak-
lari Divaninin Kurulmasina iliskin Protokol, 1 Tem-
muz 2008 tarihinde imzaya aciimis ise de, yeterliona-
ya ulagilamamasi nedeniyle y(rtrlige girmemistir.

f) Uzmanlagmis Teknik Komiteler: Kurucu Andlag-
ma’da kendisine tevdi edilmig gorevleri ifa etmek
tzere Meclis tarafindan kurulur. Komiteler, Bakanlar
veya kendiyetkialanlarina giren sektorlerden sorum-
[u Gst duizey yetkililerden olusur.

public of South Africa. The Parliament was officially
opened on 18 March 2004.

d) The Court of Justice: In Article 18 of the Constitutive
Act, it is stated that the establishment of the Court of
Justice shall be defined in a protocol, to be prepared in
addition to the Constitutive Act. The Court of Justice
was established with a protocol, which was opened
for signature on 11 July 2003 and entered into force
on 11 February 2009 following the approval of a suffi-
cient number of members. The main duty of the Court
is the interpretation and application of the constitu-
tive act, international law, decisions, conventions,
and the punishment of the breach of obligations and
the resolution of disputes.

e) African Court on Human and Peoples’ Rights: The
Assembly of Heads of State and Government of the
organization of African Unity, which met on 10 june
1998, adopted the protocol related to the establish-
ment of the African Court on Human and Peoples’
Rights. However, the protocol was entered into force
on 25Jjanuary 2004 with the approval of the sufficient
number of members, after the establishment of the
African Union (AU). The Court has the jurisdiction of
all issues related to the interpretation and application
of the African Charter on Human and Peoples’ Rights,
the aforementioned Protocol, and any human rights
instruments ratified by the member states. Besides
the State Parties and African inter-governmental
organizations, non-governmental organizations
(NGOs) and individuals are entitled to submit cases to
the Court. However, the use of this right depends on
the recognition of the jurisdiction of the Court by the
state against which a case is filed.

The Protocol on the Establishment of the African Court
of Justice and Human Rights, merging the Court of Jus-
tice of the African Union and the African Courton Human
and Peoples’ Rights, was opened for signature on 1 July
2008; but it was not entered into force as it was not ap-
proved by the sufficient number of member states.

f) The Specialized Technical Committees: They are es-
tablished by the Assembly in order to carry out their
functions, assigned to them in the Constitutive Act.
The committees are composed of Ministers or senior
officials responsible for sectors falling within their re-
spective areas of competence.

g) The Financial Institutions: In Article 19 of the Con-
stitutive Act, three different financial institutions,
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g) Finans Kuruluglari: Kurucu Andlagma’nin 19°uncu
maddesinde kurulmasi ongorilen Gg¢ ayri finans ku-
rulusu belirtilmistir. S0z konusu kuruluslar; Afrika
Merkez Bankas, Afrika Yatirim Bankasi ve Afrika Para
Fonudur.

h) Komisyon: Kurucu Andlagma’nin 20’inci madde-
sinde Birligin sekretarya hizmetlerini yiriitecek olan
Komisyonun bagkan, baskan yardimcilari ve komiser-
lerden olustugu belirtilmistir.

i) Ekonomik, Sosyal ve Kiiltiirel Konsey: Afrika’da sivil
toplumun gelismesine Afrika Birliginin de katki sag-
lamasl ve halk katiliminin farkl alanlardan destek-
lenmesi amaclyla olusturulmustur.

I11. AFRIKA BIRLIGI TURKIYE ILISKILERI

Bilindigi gibi Tiirkiye 2005 yilinda iliskilerin daha da
gelistirilmesi amaclyla diplomatik, siyasi ve ekono-
mik adimlar atmis, 2005 yilini Afrika yili ilan etmis ve
12 Nisan 2005 tarihinde AfB’de gozlemci (ilke stati-
stin elde etmigtir. Bu gelismeyi takiben 2008 yilinda
Tirkiye AfB Addis Ababa Zirvesi'nde stratejik ortak
ilan edilmistir.

2008 yilinda istanbul’da gerceklestirilen Tlrkiye-Af-
rika isbirligi zirve Toplantisi Tiirkiye-Afrika iliskile-
rinde yeni bir donemin baslangici olmugtur. Zirve’de
gerceklestirilen “Tirkiye- Afrika isbirligi istanbul
Deklarasyonu: Ortak Bir Gelecek icin isbirligi ve Da-
yanisma” ve “Tirkiye- Afrika Ortaklig! icin isbirligi
Cercevesi” oy birligi ile kabul edilmistir. Geceklesti-
rilen Zirve kapsaminda “Turkiye-Afrika Ortakhigi icin
Isbirligi Cercevesi” belgesi dogrultusunda bir izleme
mekanizmasi da kabul edilmistir. Kabul edilen isbirli-
gialanlarina dayali butlincil bir stratejinin olusturul-
masi amaclyla, Afrika Strateji Genelgesi 26 Mart 2010
tarihli Resmi Gazete’de yayimlanmigtir.
Tirkiye-Afrika isbirligi Zirvesi'nde kabul edilen izle-
me mekanizmasi cercevesinde, I. Tirkiye-Afrika is-
birligi Yiiksek Diizeyli Memurlar Toplantisi 15 Aralik
2010 tarihinde istanbul’da diizenlenmistir. Toplanti
sonunda, ¢aligmalari 2009 yilindan bu yana devam
eden “2010-2014 Tiirkiye-Afrika Ortakhgl Ortak Uy-
gulama Plani” kabul edilmis ve ortak basin bildirisi
yayimlanmistir.

S0z konusu izleme mekanizmas! kapsaminda, Tur-
kiye-Afrika ortakliginda siireci degerlendirmek ve
gelecekteki ¢calismalara yon vermek uzere, I. TUrki-

planned to be established, are defined. These institu-
tions are the African Central Bank, the African Invest-
ment Bank, and the African Monetary Fund.

h) The Commission: In Article 20 of the Constitutive
Act, it is stated that the Commission is the Secretariat
of the Union and it is composed of the Chairman, his
or her deputy or deputies, and the Commissioners.

i) The Economic, Social, and Cultural Council: It was
established with the aim of enabling the contribu-
tion of the African Union to the development of civil
society in Africa and the support of the participation
of people from different perspectives.

lll. THE AFRICAN UNION - TURKEY RELATIONS

As it was known, Turkey took diplomatic, political,
and economic steps in order to develop relations fur-
ther in 2005, the year 2005 was declared as “Year of
Africa” and Turkey was accorded observer status by
the African Union (AU) on 12 April 2005. Following
this progress, Turkey was declared as a strategic part-
nerin AU Addis Ababa Summitin 2008.

Turkey-Africa Cooperation summit, held in Istan-
bul in 2008, became the beginning of a new period
in Turkey-Africa relations. During the summit, “The
Istanbul Declaration on Turkey-Africa Partnership:
Cooperation and Solidarity fora Common Future” and
“Cooperation Framework for Turkey-Africa Partner-
ship” were adopted unanimously. Within the scope
of the Summit, in line with the document of the “Co-
operation Framework for Turkey-Africa Partnership”,
the establishment of a follow-up mechanism was
also adopted. In order for an integrated strategy based
on the adopted cooperation areas to be developed,
The Circular on Strategy for Africa was published in
the Official Gazette dated 26 March 2010.

Within the framework of the follow-up mechanism
adopted in the Turkey-Africa Cooperation summit,
the First High-Level Officials Meeting of Africa - Tur-
key Partnership was held in Istanbul on 15 December
2010. Atthe end of the meeting, “the Joint Implemen-
tation Plan of the Turkey-Africa Partnership 2010-
20147, continued to be prepared since 2009, was ad-
opted and the Joint Press Release was published.

Within the scope of the said follow-up mechanism, in
ordertoevaluatethe process of Turkey-Africa partner-
ship and address the activities in the future, The First
Ministerial Review Conference of the Africa - Turkey
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ye-Afrika Ortakligl Bakan Diizeyinde Gozden Gecirme
Konferansi 15-16 Aralik 2011 tarihlerinde Istanbul’da
duzenlenmis ve bir bildiri yayimlanmistir.

2014 yilinda 1. Tlrkiye-Afrika Ortaklik zirvesi ger-
ceklestirilmistir. AfB Komisyonu tarafindan Ekvator
Ginesi’nde yapilan ve otuza yakin Glkenin temsil edil-
digi zirvede “stirdiirilebilir bir kalkinmanin ve biitiin-
lesmenin glclendirilmesi icin yeni bir ortaklik mode-
li” temas! altinda toplanilarak 2015-2019 dénemine
iliskin Ortak Uygulama Plant bir bildiri ile kabul edil-
mig ve gelecek zirvenin Turkiye'de yapiimasi karara
baglanmigtir.

son olarak Turkiye-Afrika 1l. Bakan Dizeyinde GOz-
den Gegirme Konferansi 11-12 Subat 2018 tarihinde
istanbul’da diizenlenmis ve siirecle ilgili degerlendir-
melerde bulunulmusgtur.

IV. SONUC VE DEGERLENDIRME

Afrika kitast 30 milyon kilometrekarelik alani kapsa-
yan yiiz 6lcimi, zengin dogal kaynaklari ve giderek
gelisen insan kapasitesi ile 1960’l yillardan itibaren
uluslararasi sahnede agirligi giderek artan bir aktor
olarak degerlendirilmektedir.

BUtln Afrika Ulkelerini catisi altinda toplayan, Afrika
kitasinin ge¢miste maruz kaldigi somirgeci uygu-
lamalarin yarattigi olumsuzluklari gidermek, ken-
di kimligini olusturmak ve uluslararasi toplumdaki
konumunun etkinlestiriimesini saglamak amaci ile
kurulan, tye sayisi ve uluslararasi etkinligi acisindan
one cikan ve 54 Afrika dlkesinin bulustugu ortak plat-
form olan AfB ile iliskilerin gelistiriimesi Tlrkiye agi-
sindan da 6nem arz etmektedir.

Son dénemde Afrika kitasi ile olan iligkilerine yeniden
ivme kazandiran Turkiye, 2005 yilinda AfB’de g6z-
lemci statustind elde etmis, 2008’de ise stratejik or-
tak olarak kabul edilmistir. 2010 yilinda TUrkiye’nin
Afrika Strateji Belgesi'nin yiriirlige girmesiyle Tiir-
kiye Afrika acilimini tamamlamis, 2013 yilindan iti-
baren ise Afrika Acllim Politikasi yerini Afrika Ortak-
lik Politikasrna birakmistir. Bu gelismeler igiginda,
Turkiye son donemde AfB ile iligkilerin gelistiriimesi
noktasinda 6nemli adimlar atmis, 6zellikle 2008 yi-
lindailki gerceklestirilen ve her begyilda biryapiimasi
planlanan zirvelerle TUrkiye-Afrika iligkilerinde ku-
rumsallagma saglanmis ve stirdUrtlebilir bir yapilan-
ma olusturulmustur.

Partnership was held in Istanbul on 15-16 December
2011 and aCommunique was released.

In 2014, the Second Turkey-Africa Partnership sum-
mitwas held in Equatorial Guinea by the Commission
of the African Union (AU) with the representation of
nearly 30 states under the theme of “a new model
of partnership to enhance sustainable development
and integration”. 2015-2019 jJoint Implementation
Plan was adopted with a declaration at the Summit.
It was decided that the next summit would be hosted
by Turkey.

Lastly, the Second Ministerial Review Conference of
the Africa - Turkey Partnership was held in Istanbul
on 11-12 February 2018 and the current process was
evaluated.

IV. CONCLUSION AND EVALUATION

The African continent is evaluated as an actor, the im-
portance of which has been increasing in the interna-
tional arena since the 1960s, with its surface area of
30 million square kilometers, rich natural resources,
and ever-developing human capacity.

It is important for Turkey to develop relations with
the African Union (AU), established in order to over-
come problems of colonial applications that the Afri-
can continent was subject to in the past, to build its
own identity,and to make its position in international
society more efficient, which gathers all African coun-
tries under a single roof, becomes prominent in terms
of the number of members and its international ef-
fectiveness and which is a common platform for 54
African countries.

Recently, Turkey accelerated its relations with the Af-
rican continent again. Turkey was accorded observer
status in 2005 and Turkey was declared as a strate-
gic partnerin 2008 in the African Union (AU). In 2010,
the Africa Strategy Document of Turkey was entered
into force and Turkey completed its opening policy
towards Africa. After 2013, Africa Opening Policy was
replaced with Africa Partnership Policy. In the light of
these developments, Turkey recently took important
steps in terms of developing its relations with the AU.
Especially, with the summits, the first of which was
held in 2008 and which was planned to be held ev-
ery five years, the institutionalization was enabled in
Turkey-Africa relations and a sustainable structure
was established.
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ADALET BAKANIMIZ SAYIN ABDULHAMIT GUL KARADAG YUKSEK
MAHKEMESi BASKANI SAYIN VESNA MEDENICA’YI KABUL ETTIi

THE MINISTER OF JUSTICE ABDULHAMIT GUL RECEIVED THE PRESIDING
JUDGE OF THE SUPREME COURT OF MONTENEGRO, VESNA MEDENICA

Adalet Bakanimiz Sayin Abdulhamit GUL, Yargitay Bi-
rinci Bagkani Sayin Mehmet Akarca’nin davetlisi ola-
rak ilkemize gelen Karadag YUksek Mahkemesi Bas-
kani Sayin Vesna Medenica ve beraberindeki heyeti,
21 Ekim 2020 tarihinde kabul etmistir.

Gerceklesen goriismede Tiirkiye ve Karadag arasin-
daki dostane iligkilerin 6nemine vurgu yapilarak, iki
ulke arasinda mevcut adli iliskilerin daha da gelis-
tirilmesi hususunda gorts birligine variimis, ileride
gerceklestirilecek mugterek ¢alismalar hakkinda fikir
aligverisinde bulunulmustur.

On October 21st, 2020, the Minister of Justice Abdul-
hamit GUL received the Presiding Judge of the Su-
preme Court of Montenegro, Vesna Medenica, who
was in Turkey as an invitee of the First President of
the Court of Cassation, Mehmet Akarca, as well as the
delegation accompanying her.

In the meeting, the importance of the friendly rela-
tions between Turkey and Montenegro was empha-
sized and the parties agreed to further improve the
existing judicial relations between the two countries.
Opinions were also exchanged on mutual efforts to be
conducted in the future.

YURTDISI ADALET MUSAVIRLERI iLE GEVRIMICI TOPLANTI YAPILDI
AN ONLINE MEETING WAS HELD WITH THE JUDICIAL COUNSELLORS

17 Haziran 2020 tarihinde, yurtdigl adalet musavir-
lerimiz ile genel degerlendirme toplantisi cevrimici
olarak yapiimistir.

Genel Midurimiz Sayin
Kasim Cicek baskanliginda |
gerceklestirilen toplantiya,
yurtdisinda gorev yapmak-
taolan tim adalet misavir-
lerimiz katilim saglamistir.

S6z konusu toplantida, bii-
yukelgilikler ve daimi tem-
silcilikler nezdinde gorev |
yapan adalet miusavirle-
rimiz ile Genel MUdurligimuz temsilcileri kargilikl
gorlg alisveriginde bulunmug ve salgin stirecinde ya-
pilan faaliyetler ve uygulamalar paylasiimistir.

The general assessment meeting was held online
with our judicial counsellors on 17 june 2020.

Al judicial  counsellors
working abroad participat-
ed in the meeting held un-
der the chairmanship of our
Director-General, Mr. Kasim
Cicek.

During the aforementioned
| meeting, views were ex-
g changed by our judicial
counsellors  working at
embassies and permanent
representations as well as the representatives of the
Directorate General for Foreign Relations and EU Af-
fairs, and the activities and practices conducted dur-
ing the pandemic were shared.
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KONSOLOSLUKLARDA YAPILAN

NOTERLIK iSLEMLERINDEN ULKEMIiZDE 16 BiN SURET ALINDI
AN 16 THOUSAND COPIES WERE RECEIVED IN OUR COUNTRY
FROM THE NOTARY TRANSACTIONS CARRIED OUT AT CONSULATES

yurt disinda yasayan muhataplarinin noterlik bel-
gelerine daha hizli ve glvenli sekilde ulagmasini
saglamak amaciyla Bakanligimiz tarafindan 6 Nisan
2019’da baslatilan uygulama kapsaminda yurt disi
konsolosluklarda yapilan noterlik islemlerinde 12
Temmuz 2020 tarihi itibariyle 16 bin 121 suret veril-
mesi saglanmistir.

yurt disinda yasayan vatandaslarimiz noter iglem-
lerini konsolosluklar araciligiyla yerine getirmekle
birlikte muhataplarina posta veya kargo gibi ara¢-
larla belgeleri ulastirmak durumunda kaldiklarinda
onemli oranda zaman kaybi yasaniyordu. Kurum-
lar arasi entegrasyonun tamamlanmasi ile konso-
losluklar ve TUrkiye Noterler Birligi bilisim sistemi
arasinda baglanti saglanmis, bdylece yurt disinda
yapilan islemler icin ayni anda yurt icinde bulunan
noterliklerden suret alinmasi mimkiin hale geti-
rilmigtir. Yeni uygulamayla, posta gonderilmesine
gerek kalmaksizin yapilan islemin érnegi yetkilen-
dirilen kisi tarafindan TUrkiye’deki herhangi bir no-
terlikten alinabilmekte olup yurt disinda yasayan
vatandaslarin Turkiye’deki islemlerinin daha hizli,
glivenli ve kolaylikla yapilabilmesine olanak sag-
lanmistir.

Within the scope of the application commenced on
6 April 2019 by our Ministry with the purpose of en-
abling our citizens living abroad to access notary
documents in a quicker and more secure way, it was
ensured to give 16121 copies as of 12 July 2020 to the
citizens who had done notary transactions at the con-
sulates abroad.

our citizens living abroad were experiencing time
loss at a considerable extent, when they transmit-
ted the documents to their respondents through post
mail or cargo. With the completion of integration
between institutions, a connection between consul-
ates and Notaries Union of Turkey informatics system
was ensured and by this manner, for the transactions
performed abroad, it was rendered possible to simul-
taneously get copies from notaries located inside the
country. With the new application, the sample of the
transaction done without the need for sending via
post mail can be received from any notary in Turkey
by an authorized person and an opportunity has been
provided for quicker, more secure and easy dealing
for the transactions in Turkey of the citizens living
abroad.
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HUKUMLULERIN NAKLINE DAIR SOZLESME’NIN EK
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PROTOKOLU KAPSAMINDA INFAZIN DEVRI

TRANSFER OF EXECUTION METHOD WITHIN THE SCOPE
OF ADDITIONAL PROTOCOL TO THE CONVENTION ON

THE TRANSFER OF SENTENCED PERSONS

infazin devri, en basit tanimiyla bir tilkede verilmis
mahkmiyet kararinin baska bir tilkede infaz edilme-
sini ifade eder. Buna gore, ceza hukuku alaninda bir
ulkeninyargi organlari tarafindan verilen nihai kara-
rin bagka bir ilkede infaz edilmesiinfazin devri mues-
sesinin uygulanmasiyla mimkin hale gelmektedir.
Bu calismada, genel itibariyla infazin devri hakkinda
bilgi verildikten sonra, bu kurumla ilgili HikimlG-
lerin Nakline Dair Sozlesme’ye (HUNDAS - ETS 112)
getirilen Ek Protokol (ETS 167) ve bu Ek Protokol’de
degisiklik yapan Degisiklik Protokoli’nde (ETS 222)
yer alan ve tlkemizdeki uygulamayi ilgilendiren dii-
zenlemeler ele alinacaktir.

Hapis cezasinin yani sira; givenlik tedbiri, adli para
cezasl, esya ve kazan¢ musaderesi gibi kararlarinfazin
devrine konu olabilmektedir.

infazin devri talebi adli is birligi tiirlerinden biridir ve
usulline uygun bir talepname diizenlenerek muhatap
devletten talep edilmektedir.

ic hukukumuzda yer alan dtizenlemelere bakildigin-
da, yabanci devlet mahkemeleri tarafindan verilmis
mahkdmiyet kararlari 6706 sayili Cezai Konularda
Uluslararasi AdIT is Birligi Kanunu’nun 26 nci madde-
sinde belirtilen kosullarin olusmasi durumunda Ul-
kemizde infaz edilebilecektir. Ulkemiz mahkemeleri
tarafindan verilen mahkdmiyet kararlarinin yabanci
devlette infaz edilmesi ise, anilan Kanun’un 28 inci
maddesinde duzenlenmigtir.

Uluslararasl hukukta infazin devrini diizenleyen ve
ulkemizi de ilgilendiren cok tarafli sozlesme Avru-
pa Konseyi tarafindan hazirlanmig olan 26/06/1974
tarihli Ceza vargilarinin Milletlerarasi Degeri Konu-
sunda Avrupa Sozlesmesi'dir (ETS 70). Sozlesme i¢
hukukumuzda 14/12/1977 tarihli ve 16139 saylli
Resmi Gazete’de yayimlanarak, 28/01/1979 tarihinde
ylrdrliige girmistir. Sozlesme’ye, ilkemiz ile birlikte
Arnavutluk, Avusturya, Belcika, Bulgaristan, Gliney
Kibris Rum Yonetimi, Danimarka, Estonya, Glrcistan,
izlanda, Letonya, Litvanya, Karadag, Hollanda, Norvec,
Moldova, Romanya, San Marino, Sirbistan, Slovenya,

The transfer of execution, in the simplest terms, refers
to a sentence rendered in a country to be executed in
another country. Accordingly, the execution of a final
judgment rendered by the judicial bodies of a coun-
try in the field of criminal law is possible through the
implementation of the transfer of execution method.
In this study, after the information on the transfer of
execution is provided, the regulations included in the
Additional Protocol (ETS 167) to the Convention on
the Transfer of Sentenced Persons (CTSP - ETS 112),
and regulations in the Protocol (ETS 222) amending
the Additional Protocol concerned with the practice in
our country will be addressed.

The decisions as security measure, punitive fine, con-
fiscation of property, and proceeds can be subject to
the transfer of execution, as well as imprisonment.

The request for transfer of execution is one of the
types of judicial cooperation and it is requested from
the state party by issuing a duly request.

When the regulations in our domestic law are consid-
ered, the imprisonment sentences rendered by the for-
eign state courts may be executed in our country in the
casethatthe conditions setforth in Article 26 of Law No.
6706 on International Judicial Cooperation in Criminal
Matters are met. The execution of the imprisonment
sentences rendered by the courts of our country in a
foreign state is prescribed by Article 28 of the Law.

The multilateral convention regulating the trans-
fer of execution and concerning our country in in-
ternational law is the European Convention on the
International Vvalidity of Criminal Judgments dated
26/06/1974 (ETS 70) prepared by the Council of Eu-
rope. The convention was published on the Official
Gazette dated 14/12/1977 and numbered 16139 and
entered into force on 28/01/1979. The 23 States as Al-
bania, Austria, Belgium, Bulgaria, Greek Administra-
tion of Southern Cyprus, Denmark, Estonia, Georgia,
Iceland, Latvia, Lithuania, Montenegro, Netherlands,
Norway, Moldova, Romania, San Marino, Serbia, Slo-
venia, Spain, Sweden, and Ukraine, together with our

K
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ispanya, isve¢ ve Ukrayna olmak (izere toplamda 23
devlet taraftir.

Ancak, Sozlesme’ye az sayida devletin taraf olmasi ve
uygulamada yasanan bir takim zorluklar nedeniyle
HUNDAS Ek Protokol(i’ne infaz devriyle ilgili yeni bir
madde eklenerek, yabanci mahkeme kararlarinin in-
faziyla ilgili basari elde edilmeye calisiimistir. Ulke-
mizde Ek Protokol 19/02/2016 tarihli ve 29629 sayili
Resmi Gazete’de yayimlanarak, 01/09/2016 tarihinde
ylrdrliige girmistir. Ek Protokol’e Glkemizin yani sira,
Avusturya, Belcika, Bulgaristan, Hirvatistan, Gliney
Kibris Rum Yonetimi, Cek Cumhuriyeti, Danimar-
ka, Estonya, Finlandiya, Fransa, Gircistan, Almanya,
Yunanistan, Macaristan, izlanda, irlanda, Letonya,
Lihtenstayn, Litvanya, Liksemburg, Malta, Karadag,
Hollanda, Kuzey Makedonya, Norveg, Polonya, Moldo-
va, Romanya, Rusya, San Marino, Sirbistan, Slovenya,
Ispanya, isvec, isvicre, Ukrayna, Birlesik Krallik ve Va-
tikan olmak tzere 39 (ilke taraftir.

HUNDAS Ek Protokoli’niin infazin devrini diizenleyen
2 nci maddesinin 1 inci fikrasi uyarinca, bir kisi hak-
kinda yabanci bir tilkede (hiikim devleti) hiikim ve-
rilmig ve kisi cezasinin infazini veya infazin devamini
onlemek amaciyla vatandasi oldugu lkeye (yerine
getiren devlet) kacmissa, hiikim devleti diger dev-
letten cezanin infazini devralmasini isteyebilecektir.
EK Protokol’iin A¢iklayici Raporu’nda bu hususla ilgili
olarak, B tlkesinde hikiim giyen A (lkesinin bir va-
tandasinin, cezasinin infazi sirasinda veya oncesinde
cezadan kurtulmak amaciyla bu Glkeyi terk ederek A
tlkesine gitmesi halinde bu maddenin uygulanabile-
cegi belirtiimektedir. Bu durumda, hikiimli hikim
devletinde bulunmadigindan transfer edilememekte
ve dolayisiyla ana sozlesme olan HUkUmldlerin Nak-

country, are the parties to the convention.

However, due to the few countries being parties to
the Convention and certain challenges experienced in
practice,a new article regarding the transfer of execu-
tion was added to the Additional Protocol to the CTSP
and the success regarding the sentences of foreign
court sentences was attempted to be achieved. The
Additional Protocol was published in our country on
the Official Gazette dated 19/02/2016 and numbered
29629 and entered into force on 01/09/2016. The 39
countries as Austria, Belgium, Bulgaria, Croatia, Greek
Administration of Southern Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Georgia, Germany,
Greece, Hungary, Iceland, Ireland, Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Montenegro,
Netherlands, North Macedonia, Norway, Poland, Mol-
dova, Romania, Russian Federation, San Marino, Ser-
bia, Slovenia, Spain, Sweden, Switzerland, Ukraine,
UK, and Vatican are parties to the Additional Protocol,
aswell asour country.

Pursuant to Paragraph 1 of Article 2 of Additional
Protocol to the CTSP which regulates the transfer of
execution, where a national of a Party who is the sub-
ject of a sentence imposed in the territory of another
Party (sentencing State) as a part of a final judgment,
seeks to avoid the execution or further execution of
the sentence in the sentencing State by fleeing to the
territory of the former Party (administering State) be-
fore having served the sentence, the sentencing State
may request the other Party to take over the execution
of the sentence. By the Explanatory Report of the Ad-
ditional Protocol, it is stated that this Article may be
implemented where a national of State A is sentenced
in State B and subsequently leaves State B before or
while serving the sentence and enters State A. In this
case, because the sentenced person is not present in

INTERNATIONAL LAW BULLETIN

39|



M. Hakan KARAKURT

HUKUMLULERIN NAKLINE DAIR SOZLESME'NIN
EK PROTOKOLU KAPSAMINDA INFAZIN DEVRI

line Dair Sozlesme hikUmleri uygulanamamaktadir.
Uluslararasi isbirliginin halihazirda uygulanan yon-
temleriyle de sorun giderilememektedir. Ornegin,
suclularin iadesi kurumuna baktigimizda, cogu tlke,
vatandasini iade etmedigi icin hiikim veren devlet-
te cezanin infazi mmkin olamamaktadir. Sug tegkil
eden bir eylemin cezasiz kalmamasi icin suclularin
iadesi kurumu diginda basvurulan bir bagka yéntem
de hiikiimlinin vatandasi oldugu devlette yeniden
yargilanmasidir. Ancak, bu yontem hem masrafit hem
de kulfetli goriilmektedir. Belirtilen bu iki seceneginin
uygulanmasi da mimkiin olamazsa, sahsin cezasiz
kalmasi gibi bir durum ortaya cikacak ve bu durum
adaletin tecelli etmesini engelleyecektir. Bu saiklerle
Ek Protokol’de bu yonde bir dlizenleme yapma ihtiya-
¢l duyulmustur.

Aciklayici Rapor'da ek Protokol’lin 2 nci maddesinin,
hiikimliinlin yoklugunda
yargilanmasi ve hikim
giymesi durumunu kap-
samadigl  belirtilmistir.
HUkUmIlUndn salt hikim
devletinde mahkam edil-
mis olmasi da bu madde
kapsamina girmemekte-
dir. Maddenin uygulana-
bilmesi icin mahkimiyetine ilaveten hikimlinln
gonullu olarak kendi Glkesine kagmig olmasi gerek-
mektedir. Ancak, burada hikimlindn yargilama si-
rasinda kendi ulkesine kagmasi degil kesin mahka-
miyet kararindan sonra kag¢masi sarti aranmistir.
Baska bir deyisle, ortada kesin bir mahkdmiyet karari
bulunmali ve hiikimlu bunun infazindan ka¢mis ol-
malidir. Bunlarin yani sira, hikimlinin cezasi erte-
lenmig ve hikimlU kendi Ulkesine donmugse daha
sonra erteleme karari kaldirilsa dahi bu madde kap-
saminda infazin devri uygulanamayacaktir.

I

ilgili Ek Protokolde infazin devri sartlarina baktigi-
mizda herhangi bir 6zel diizenleme getirilmedigini
soylemek mimkindUr. Bu hususta, ana S6zlesme’nin
3 Unct maddesinin (hikimld ya da kanuni temsilci-
sininrizasina iliskin 1.d fikrasi hari¢ olmak tzere) uy-
gulanmasi glindeme gelmektedir. Buna gore; infazin
devredilebilmesi veya devralinabilmesi icin, hiikiim-

the sentencing State and is thus the person unavail-
able for transfer, and therefore, the provisions of the
convention on the Transfer of Sentenced Persons can-
not be implemented. Nor can the problem in practice
be dealt with underexisting forms of international co-
operation. For instance, when the method of extradi-
tion is considered, the execution of the sentence in the
sentencing State is not possible as most countries do
not extradite their own nationals. Another method
employed for an act constituting a crime not to go
unpunished apart from the method of extradition is
for the person to be prosecuted and sentenced afresh
in the country of nationality for the same facts. How-
ever, this method is considered as both expensive and
cumbersome. In the case that the implementation
of the two methods mentioned is not possible, the
consequence is that the person goes unpunished and
thus the ends of justice
are frustrated. The need
stemming from such mo-
tives for an arrangement
in the Additional Protocol
in this regard was felt to
be made.

In the EXplanatory Report,
it is stated that Article 2
of the Additional Protocol does not cover the cases
where a national is tried and sentenced in absentia. It
also does not cover the case where the sentenced per-
son is just convicted in the sentencing State. For the
article to be implemented, the sentenced person is re-
quired to voluntarily have fled to the state of his/her
own nationality, in addition to the sentence. However,
it is stipulated here that the sentenced person flees to
the state of his/her own nationality following the final
judgment, not during the trial. In other words, there
has to be a final imprisonment sentence and the per-
son should have avoided the execution. In addition to
these, if the execution of the sentence is suspended
and the sentenced person has voluntarily moved to
the State of his/her own nationality, even if the sus-
pension is revoked, the transfer of execution will not
be applicable under this article.

considering the conditions of the transfer of execu-
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[indn yerine getiren devletin vatandasl olmasl, yar-
gl kararinin kesinlesmis olmasi, infaz devri sirasinda
hikiimlinininfazedilecek enaz 6 (altr) aylik mahka-
miyetinin bulunmasi, cifte cezalandirilabilirlik ve her
iki devletin anlagmisg olmasi sartlari aranacaktir. An-
cak, taraf devletlerin anlagmasi halinde mahkamiyet
stiresi 6 (altr) aydan daha kisa olan cezalarin da infazi-
nin devri mdmkdn kilinmistir. Bununla birlikte, 6706
saylll Kanun’un yukarida anilan 26 ve 28 inci mad-
delerinde acikca 6 (altr) aylk sire sart arandigindan
ulkemiz agisindan 6 (altr) aydan daha kisa olan hur-
riyeti baglayici cezalarin infazinin devralinmasi ya da
devredilmesi mimkiin degildir.

Ana sozlesme olan HUNDAS’ da hikimlilerin nakli
konusunda ilgilinin bu isleme riza gostermesi sarti
aranityorsa da Ek Protokol’in 2 nci maddesinin 3 tinci
paragrafi uyarinca infazin devri durumlarinda ilgili-
nin rizasi aranmamaktadir. Ek Protokol’in Aciklayici
Raporu’nda buna gerekgce olarak, ilgili kisinin bilerek
ve isteyerek adli stireci engellemek amaciyla hareket
ettigi ve kagmig oldugu belirtilerek, bu sartlar altin-
da artik rizasinin aranmasinin da uygun olmayacag!
gosterilmistir. Bunun yani sira, Ek Protokol’in ani-
lan maddesi dizenlenirken hususilik kuralina yer
verilmemigtir. zira Aciklayici Rapor'da hukimlinin
vatandasi oldugu Ulkede kendi rizasiyla kaldigr husu-
sunda bir varsayimin oldugu kabul edilmistir.

Ek Protokol’in 2 nci maddesinin 2 nci fikrasinda hu-
kimlG hakkinda, yerine getiren devlet tarafindan
gecici onlemler alinmasi konusunun diizenlendigini
gdrmekteyiz. ilgili diizenleme uyarinca hiikiim dev-
letinin talep etmesi durumunda yerine getiren dev-
let tarafindan hikidmlinin tutuklanmasina karar

tion provided in the relevant Additional Protocol, it is
possible to say there is no specific regulation brought.
In this respect, the implementation of Article 3 of the
Convention (apart from Paragraph 1.d on the consent
of the sentenced person or his/her legal representa-
tive) comes to the agenda. Accordingly, a sentenced
person may be transferred only on the conditions that
the person is a national of the administering State,
the judgment is final, the sentenced person still has
at least 6 (six) months of the sentence to serve, the
dual criminality is available and the two States have
agreed. However, under the agreement of the con-
tracting States, the transfer of execution of the sen-
tenceswith a length of service less than 6 (six) months
is possible as well. Besides, as the 6 (six) months of
service time is evidently required as prescribed by the
abovementioned Articles 26 and 28 of Law No. 6706,
taking over or transferring the execution of liberty
binding sentences less than 6 (six) months is not pos-
sible in terms of our country.

Although the consent of the relevant person is re-
quired on transfer of the sentenced person in the
main convention CTSP, the consent of the relevant
person is not required on the cases of transfer of ex-
ecution pursuant to Paragraph 3 of Article 2 of the
Additional Protocol. As its reason, it is stated in the
Explanatory Report of the Additional Protocol that
where the person has deliberately sought to frustrate
the judicial process by fleeing from justice, and un-
der such circumstances, the need for his consent was
no longer appropriate. On the other hand, the rule of
specialty was not mentioned in the regulation of the
aforesaid Article of the Additional Protocol. Because it
iS accepted that the Explanatory Report involves the
assumption of an implied consent of the sentenced
person to remain in the territory of the State of his/her
own nationality.

We can see that the issue of taking interim measures
against the sentenced person by the administering
Stateis regulated in Paragraph 2 of Article 2 of the Ad-
ditional Protocol. Pursuant to the relevant regulation,
it can be decided for the arrest of the sentenced per-
son by the administering State at the request of the
sentencing State. The arrest may take place prior to
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verilebilecektir. Tutuklama islemi, talebi destekleyen
belgelerin alinmasindan 6nce veya bu talep hakkin-
da verilecek karardan 6nce gerceklestirilebilecektir.
Ayrica, ilgili dlizenlemeyle, yerine getiren devlet tara-
findan hikimlinin Glkede kalmasini temin etmek
amaciyla baska herhangi bir gecici tedbir alinabilme-
sine cevaz verilmistir.

Ek Protokol’lin anilan 2 nci maddesi kapsaminda ya-
pilacak infazin devri taleplerinin hangi bilgileri icere-
cegi hususunda ana Sozlesme’nin 4 tincli maddesinde
bir dlizenleme getirilmistir. Buna gore; htikimlinln
adi, dogum tarihi ve yeri, var ise yerine getiren dev-
letteki adresi, mahkdmiyetin dayandigi deliller hak-
kinda bir aciklama, mahkdmiyetin niteligi, stiresi ve
infaza baslama tarihi bilgileri infaz devri taleplerinde
yeralmalidir.

Ulkemiz tarafindan HUNDAS’ a bir takim cekince ve
beyanlarda bulunulmustur. Bu beyanlar arasinda,
sozlesme kapsaminda yapilacak taleplerin Tirkge
tercimelerinin de bulunmasi gerektigi hususu yer al-
maktadir. Bu itibarla, ilkemize yabanci makamlardan
Ek Protokol kapsaminda yapilacak infaz devri taleple-
rinin Tlrkce dilinde yapiimasi sartr aranmaktadir.

Ayrica belirtmek gerekir ki, Ek Protokol’iin yukarida
yer verilen diizenlemelerinde 22/11/2017 tarihli ETS
222 numarali Degisiklik Protokoli ile bir takim degi-
sikliklere gidilmistir. Degisiklik ProtokolU’ntin 1 inci
maddesiyle Ek Protokol’lin infaz devrini diizenleyen
2 nci maddesinin 1 inci paragrafinda degisiklik ya-
pilmustir. Ancak, anilan Degisiklik Protokoll tlkemiz
tarafindan imzalanmis olsa da onay prosedriinden
gecmemis ve henliz yrirlige girmemistir. ileride
yirlirliige girmesi ihtimaline binaen konuyla ilgili
degisikliklere bu calismada kisaca yer verilmesi uy-
gun gortimustar.

the arrival of the documents supporting the request,
or prior to the decision on that request. Moreover, it is
allowed to take any other measure to ensure that the
sentenced person remains in its territory by the rel-
evant regulation.

The regulation regarding which information that the
requests for transfer of execution to be made within
the scope of aforesaid Article 2 of the Additional Pro-
tocol shall include, is included in Article 4 of the main
Convention. According to the Article, the information
such as the name, date, and place of birth of the sen-
tenced person, his/her address, if any, in the adminis-
tering State, a statement of the facts upon which the
sentence was based, the nature, duration and date of
commencement of the sentence must be included in
the requests for the transfer of execution.

Certain reservations and declarations have been made
tothe CTSP by our country. Among these declarations,
the issue regarding the requirement of the Turkish
translations of the requests to be made within the
scope of the convention is included. In this respect, it
is required that the requests for transfer of execution
to be made to our country by the foreign authorities
within the scope of the Additional Protocol should be
made in Turkish.

Also, it must be noted that certain amendments were
made by the Protocol amending the Additional Pro-
tocol dated 22/11/2017 numbered ETS 222 in the
abovementioned regulations of the Additional Pro-
tocol. The amendment was made on Paragraph 1 of
Article 2 regulating the transfer of execution in the
Additional Protocol by Article 1 of the Amending Pro-
tocol. However, although the Protocol amending the
Additional Protocol was signed by our country, it has
not obtained approval through the ratification proce-
dure and entered into force yet. It is deemed suitable
to address the relevant amendments briefly in this
study in regard to the possibility of the protocol enter-
ing into force in the future.

It is possible to state that a clearer regulation on the
transfer of execution in terms of the language was
made in the aforesaid Protocol amending the Ad-
ditional Protocol. By the amendment article, it is
stipulated that the request for the transfer of execu-
tion may be made under the following two optional
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Anilan Degisiklik Protokoli’nde infazin devri konu-
sunda dil bakimindan daha agik bir dizenleme yapil-
digini sdylemek mimkiindr. Degisiklik maddesinde,
suikisecimlik durumda infazin devralinmasi talebin-
de bulunulabilmesi ongorilmustdr. Buna gore, birin-
ci durumda, eger kisi kendisi hakkinda devam eden
ceza sorusturmasi veya kovusturmasindan haberdar
oldugu halde vatandasi oldugu Ulkeye kacar ya da
donerse, hiikiim devleti cezanin infazi i¢in vatandas!
olunan devletten infazin devralinmasini talep edebi-
lecektir. ikinci durum olarak ise, kisi kendisi hakkin-
da verilmis bir mahkimiyet hiikminden haberdar
oldugu halde vatandasl oldugu lkeye kacarsa ya da
donerse hikim devleti ayni talepte bulunabilecek-
tir. Burada, hikimlGnUn kendisi hakkinda ydrGttlen
adltiglemlerden ya da verilmig karardan haberdar ol-
masi garti aranmigtir.

Bu diizenlemelerle iki temel hususta degisiklik yapil-
digi séylenebilir. Birinci olarak, Ek Protokol’de infazin
devriicin htktmlGnun kesin bir hikim sonrasi kag-
mis olmasi gerekirken; getirilen degisiklikle birlikte
hikimlinGn yargilama sirasinda da ka¢mis olma-
si maddenin uygulanmasi icin yeterli gortlmustur.
ikinci olarak ise, Ek Protokol’de ertelenmis cezalarla
ilgili yukarida ifade edildigi sekliyle infazin devri ta-
lebinde bulunulamamaktadir. Ancak, degisiklikle bir-
likte erteleme kararinin kaldirilmasi durumlarinda da
infaz devri talep edilebilecektir.

TUm bu bilgiler 1g1ginda, glinimizde infazin devri
kurumunun, uluslararasi adli isbirliginin énemli ko-
nulari arasinda yer aldigi ve ileriki zamanlarda da bu
onemini artiracagi séylenebilecektir.
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circumstances. Accordingly, under the first circum-
stance, the sentencing State may request the State of
nationality to take over the execution of the sentence
when the national has fled to or otherwise returned
to the State of his or her nationality being aware of
the criminal proceedings pending against him/her in
the sentencing State. As the second circumstance, the
sentencing State may make the same request when
the national has fled to or otherwise returned to the
State of hisor her nationality being aware thatajudg-
ment has beenissued against himor her. It is required
here that the sentenced person is aware of the crimi-
nal proceedings pending against him/her or the judg-
ments issued against him/her.

With these amendments, it can be said that changes
have been made on two main issues. Firstly, while it is
required for the sentenced person to have fled follow-
ing a final judgment in the Additional Protocol, it is
found sufficient with the amendment introduced for
the implementation of the article that the sentenced
person has fled during the trial. Secondly, the requests
for the transfer of execution cannot be made for the
sentences suspended in the Additional Protocol as
stated above. However, the request for the execution
of transfer can be also made on the circumstances of
the revocation of the decision of suspension, by the
amendment introduced.

In consideration of all this information, the transfer
of execution method remains as one of the important
issues of international judicial cooperation, and it is
possible to state that it will increase its significance
inthe future.
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SINIR ASAN SU KAYNAKLARININ

KORUNMASI VE YONETIMI

THE PROTECTION AND MANAGEMENT OF
TRANSBOUNDARY WATER RESOURCES

Kiresel su kullanimison 100 yilda artan nifus, eko-
nomik kalkinma ve degisen tiiketim aligkanliklari
sonucunda alti kat artmis durumdadir. Yikselen bu
tuketim her yil yaklasik %1 oraninda artmaya de-
vam etmektedir. Keza, 2030 World Resource Group
tarafindan yayinlanan 2009 tarihli raporda da, 2030
yilina kadar diinyada ayni senaryonun sirmesi du-
rumunda %40’lik bir kiiresel su eksikligiyle karsila-
silabileceginin belirtilmesi, kiiresel su kullanimi ko-
nusunda devletleri oldukca endiseye striiklemekte-
dir. Ote yandan yaklastk dort milyar insanin yilda en
az bir ay boyunca fiziksel su kithgi cekmesi, yaklasgik
1,6 milyar insanin ise suya erisebilmek icin yeterli
altyapirya sahip olmamasi nedeniyle ekonomik agi-
dan su sikintisi icerisinde olmasi su kaynaklarinin
korunmasinin énemini ortaya koymaktadir.

Temiz suyun insanlar icin hayati 6nem arz etmesi
nedeniyle yalnizca ticari bir meta olarak gorilmek-
ten ¢ikip temel bir insan hakki olarak kabul edilme-
si sularin korunmasi ve idaresinin énemini izahtan
vareste kilmaktadir. Ancak temiz su kaynaklarinin
ozellikle uluslararasi nitelige blirlindigi durum-
larda bu kaynaklarin korunmasi ve yonetiminde
onemli sorunlarla karsilasildigi gdzlemlenmektedir.

Dinyada 280’nin Gzerinde sinir asan suyolu bu-
lunmaktadir. S6z konusu suyollari dinya nifusu-
nun %40’ inin su ihtiyacini kargilamaktadir. Ongo-
rilere gore 2050 yilina kadaranilan %40’lik nifu-
sun ciddi su kithgi icerisinde olacagl beklenmek-
tedir. Bu nedenle uluslararasi hukuk sinir agan
suya iligskin cok titiz bir yaklagim sergilemekte ve
yerel, bolgesel ve klresel seviyede (¢ seviyeli bir
inceleme ongormektedir.

Su kaynaklarinin tedarik ve insanlara temininde
karsilasilan en énemli sorun suyun sinirli olmasi-
dir. Bagka bir deyisle suyun miktari her zaman bel-
lidir ve deniz suyunun tuzdan arindiriimasi seklinde
yeni sular yaratiimadikc¢a daha fazla temiz suya sa-

The global water usage has increased by sixfold in
the past 100 years due to the growing population,
economic development, and changing consumption
habits. This consumption continues to increase by
nearly %1 every year. Likewise, in the report dated
2009 published by the 2030 World Resource Group, it
is stated that a global lack of water at the rate of %40
can be experienced by 2030 in case the same scenario
continues, which causes great concern to states re-
garding the global water usage. On the other hand,
the fact that nearly four billion people suffer from a
physical shortage of water for at least one month a
year and nearly 1.6 billion people have water-related
problems on an economic level as they do not have
sufficient infrastructure for accessing water prove the
importance of protecting water resources.

The fact that water is considered as a fundamental
human right rather than a mere commercial good as
clean water is of vital importance to humans makes
the importance of the protection and management
of water unquestionable. However, it is seen that im-
portant problems are encountered in the protection
and management of clean water resources especially
when they reach an international scale.

There are over 280 transboundary watercourses in
the world. These watercourses meet the need of %40
of the world’s population for water. According to the
predictions, it is expected that this population of %40
will suffer from a serious shortage of water by 2050.
Therefore, international law displays a very careful
approach towards transboundary waters and fore-
sees a three-level examination on a local, regional,
and global level.

The most important problem experienced in sup-
plying and providing water resources for humans is
that water is limited. In other words, the amount of
water is always definite and more clear water cannot
be obtained unless new water is created through the

m
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hip olunamaz. Diger taraftan su kaynaklari diinyada
esitsiz bir sekilde dagilmis durumdadir. Bu esitsizlik
tlkeler arasinda olabilecegi gibi Ulke sinirlari iceri-
sinde bolgesel farkliliklar seklinde de kendini goste-
rebilmektedir.

Su; icme, sulama, endustriyel faaliyetler ve enerji
uretimi gibi cesitli saiklerle tiketilmektedir. Ancak
suyun tuketimi her ne amagla olursa olsun yeter-
siz tesisler ve hatall kullanimdan dolayi ¢ok ytksek
miktarlarda su kiresel 6lcekte israf edilmekte veya
belirli bolge ya da bolgeler tarafindan asiri tiketil-
mektedir. Bu durum ise tlkeler arasinda siyasi geri-
limlere zemin hazirlayarak lkelerveya bolgelerara-
sinda catigsmalara yol agmaktadir. Diinyada 300’den
fazla su kaynakli catisma drnegine rastlanabilir. Bu
konuda ilk olarak Etiyopya-Misir arasinda yasanan
ve suyollarinin kullaniminin neden oldugu belirtilen
gerilimler akla gelmektedir.

Su kaynaklr catismalarin karakteristik ozellikle-
ri degisiklik gostermekte ise de genel olarak bu
uyusmazliklar yatay, dikey ve diyagonal ¢atismalar

desalination of seawater. On the other hand, water
resources spread in the world in an unequal manner.
This inequality can manifest itself not only among
countries but also as regional differences within the
borders of a country.

Water is consumed for various reasons such as drink-
ing, irrigation, industrial activities, and energy pro-
duction. However, no matter why it is consumed,
great amounts of water are wasted on a global scale
due to insufficient facilities as well as improper usage
or overly consumed by certain region(s). This paves
the way for political tensions between countries,
thereby leading to conflicts between countries or re-
gions. Over 300 water-related conflicts can be found
in the world. In this regard, the tensions between
Ethiopia and Egypt due to the usage of watercourses
are the first ones to come to mind.

Although the characteristics of water-related con-
flicts vary, they are generally classified as horizontal,
vertical, and diagonal. A horizontal conflict arises
when there is usage on the same watercourse for
different reasons such as hydroelectricity and irriga-
tion. The conflict between Spain and France in 1950
regarding the usage of the Lake Lanoux can be an ex-
ample of this. On the other hand, as in the example
of the Nile River, the conflicts arising between states
and actors due to the differences between the usage
of water in the present and in the future are defined
as vertical conflicts. Lastly, diagonal conflict is not di-
rectly related to the usage of water; however, it occurs
when activities that can have a negative impacton the
watercourse are carried out. An example of this clas-
sification can be the conflict between Costa Rica and
Nicaragua having emerged out of the opinion that the
bridge built over the San Jjuan River would badly affect
the usage of the river.

When combined with social, economic, and environ-
mental factors, water is not only a tool for conflict but
also an element requiring cooperation and solidarity.
Nowadays, in order to maximize the benefits to be
derived from transboundary clean waters, solidarity,
and coordination between riparian countries have
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seklinde siniflandirilir. Ayni suyolu Gzerinde hidro-
elektrik ve sulama gibi farkli amaclarla kullanimin
s0z konusu olmasi durumunda yatay ¢atisma orta-
ya cikar. 1950 yilinda ispanya ve Fransa arasindaki
Lanoux GOIU’ntn kullanimi konusunda yasanan
anlagmazlik buna drnek verilebilir. Ote yandan Nil
Nehri 6rneginde oldugu gibi suyun simdiki kulla-
nimi ile gelecekteki kullanimi arasinda olusacak
farkhlik ile devletler ve aktorler arasinda olusan ¢a-
tismalar dikey catisma olarak ifade edilir. Son olarak
diyagonal catisma ise suyun kullanimiyla dogrudan
ilgili olmayan ancak suyolunu olumsuz etkileyecek
faaliyetlerde bulunulmasi durumunda s6z konusu
olur. BU siniflandirma tirtne ornek olarak Kosta
Rika ve Nikaragua arasinda San juan Nehri tizerinde
yaptlan koprinin, nehrin kullanimini koti etkileye-
cegi dlistincesiyle yasanan anlagmazlik verilebilir.

Su; sosyal, ekonomik ve cevresel faktorlerle birles-
tiginde bir catisma araci olmanin yaninda isbirligi
ve dayanismanin zorunlu oldugu bir unsurdur. Gii-
nimulzde sinir agan temiz sulardan elde edilecek
faydanin maksimize edilmesi icin kiyidas tlkeler
arasinda dayanigma ve koordinasyon kaginiimaz bir
hale gelmistir. Devletlerin isbirligi yaparak elde ede-
bilecekleri faydalar genel olarak dort kategoride ele
alinir.isbirliginden elde edilecek ilk fayda suyolunun
paylasiminin kendisinden kaynaklanan faydadir. Bu
fayda cevresel etkiler, temiz icme suyu, saglikli ve
kaliteli yasam seklinde ifade edilir. Kiyidas ulkeler

become inevitable. The benefits that states can obtain
through cooperation are generally addressed in four
categories. The first benefit to be acquired through
cooperation is the benefit stemming from the sharing
of the watercourse itself. This benefit signifies envi-
ronmental impacts, clean potable water, healthy and
quality life. The second benefit of the solidarity be-
tween riparian countries is the benefits to be derived
from the sharing of transportation and hydroelec-
tricity. On the other hand, advanced flood manage-
mentor pollution-related alarms are characterized as
the benefits stemming from reducing the cost of the
management of sharing and constitute the third cat-
egory. Lastly, there are benefits beyond sharing. These
can be listed as stronger economic integration and
the establishment of peaceful and regional security.

Each of the abovementioned benefits has a unique
characteristic. These differences cause riparian states
to adopt different approaches towards international
water law. For this reason, each benefit should be
analysed thoroughly in order to determine a ratio-
nalist and sustainable water policy. According to the
guiding report prepared by United Nations Economic
commission for Europe (UNECE) in 2015, this analysis
can be made by forming wide participation mecha-
nisms and expert groups, calculating the risks and
costs of solidarity as well as calculating the benefits to
be obtained by the beneficiaries and stakeholders and
the negative costs of inaction.
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arasinda dayanismanin ikinci faydasi ulagim, hidro-
elektrik gibi paylagimdan tlretilebilecek faydalardir.
Ote yandan gelismis sel yonetimi veya kirlilikle ilgili
alarmlarise paylasimyonetiminin maliyetini duglr-
meden kaynaklanan faydalar seklinde nitelendirilir
ve Uclincl kategoriyi olugturur. Son olarak paylasi-
min Otesindeki faydalar soz konusudur. Bu faydala-
r da daha gtcli ekonomik bltlinlesme, bariscil ve
bélgesel glivenlik saglanmasi seklinde siralamak
muimkunddr.

Yukarida bahsedilen her bir faydanin kendine 6zgl
karakteri mevcuttur. Bu farkliliklar kiyidag devletle-
rin uluslararasi su hukuku ile ilgili farkl tavirlar ta-
kinmasina yol agmaktadir. Bu sebeple akilci ve sir-
dUrtlebilir bir su politikasi belirlenebilmesi icin her
bir faydanin iyi analiz edilmesi gerekir. 2015 yilin-
da Birlesmis Milletler Avrupa Ekonomik Komisyonu
(UNECE) tarafindan hazirlanan yol gosterici rapora
gore bu analiz; genis katihm mekanizmalari ve uz-
man gruplarinin kurulmasi, dayanismanin risk ve
maliyetlerinin hesaplanmasi, fayda gérenler ile pay-
daslarin elde edecegi fayda ve hareketsiz kalmanin
olumsuz maliyetlerinin hesaplanmast ile yapilabilir.

Sinir asan sularla ilgili 6nemli bir diger problem ise
su kaynaklarr ile ilgili hukuku bltiin uluslararasi
sulari kapsayacak sekilde uygulamanin zorlugudur.
Uluslararasi su hukukunun hentiz olugum agama-
sinda olmasi bdyle bir glicliigiin var olmasinda en
onemlietkendir.Bu nedenle uluslararasianlagsmalar
bu alanda en 6nemli enstrimani teskil edecektir. Su
hukukunun kanunlastirma calismalari kapsaminda
imzalanan en 6nemli anlagma 1997 tarihli “Ulusla-
rarasi Su yollarinin ulagim Disi Amaglarla Kullanimi
Hukukuna iligkin Birlegmis Milletler Sozlesmesi*dir.
on yedi yil gibi bir bekleme siiresinin sonucunda
17 Agustos 2014 tarihinde uygulamaya sokulan bu
Sozlesme uluslararasi su hukuku agisindan bekle-
nen etkiyi gtiniimuz itibariyle gostermekten uzak
olup devletler tarafindan benimsenen cerceve bir
sozlesme olmanin 0tesine gidememistir.

S6z konusu 1997 Sozlesmesi’nin 8. maddesinde on-
gorulen hakca ve makul su kullanimi prensibinin
icerdigi muglaklik ve énemli 6lclide zarar vermeme

Anotherimportant problem regarding transboundary
waters is the difficulty in applying the law on water
resources in a way to cover all international waters.
The fact that international water law is still not com-
plete is the most important factor in the existence of
such difficulty. For this reason, international agree-
ments will constitute the most significantinstrument
in this field. The most important agreement signed
within the scope of the codification works for water
law is the “1997 United Nations Convention on the
Law of Non-Navigational Uses of International Wa-
tercourses”. The aforementioned Agreement, which
was carried into effect on August 17th, 2014 after a
waiting period of seventeen years, is, as of today, far
away from showing the expected impact in terms of
water law and has not gone beyond being a frame-
work agreement adopted by states.

The ambiguity in the principle of equitable and rea-
sonable water use, and the contradiction between
the principle of no significant harm and the equitable
and reasonable use, envisaged in Article 8 of the 1997
convention, are among the justifications as to why
several States did not sign the Convention.

International courts play an important role in deriv-
ing a sustainable benefit from the 1997 Convention
regarding the protection and management of water
resources. International courts fulfil the duty of pro-
viding guidance for the implementation of the Con-
vention by interpreting it, and ensuring that the prin-
ciples are applied based on good faith and equity. For
example, in the case of Gabcikovo-Nagymaros, the
International Court of Justice took an important step
about this issue by deciding, in reference to the 1997
Convention, that the general characteristic of equi-
table and reasonable use is based on fair sharing by
each riparian country.

on the other hand, the conflicts arising between ri-
parian states about the use of transboundary water-
courses can be solved through diplomatic or judicial
channels. In Article 33 of the 1997 United Nations
Convention on the Law of Non-Navigational Uses of
International Watercourses, the methods of concili-
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ilkesi ile hakca ve makul kullanim arasindaki celigki
bircok devletin SOzlesmeye taraf olmamasinin ne-
deniolarak gosterilmektedir.

1997 tarihli Sozlesme’nin uluslararasi su kaynak-
larinin korunmasi ve yonetimine strddrilebilir bir
fayda saglayabilmesinde uluslararasi mahkemeler
onemli rol oynamaktadir. Uluslararasi Mahkemeler
Sozlesmeyi yorumlayarak uygulamaya yon verme
ve ilkelerin iyi niyet ve hakkaniyet cercevesinde uy-
gulanabilmesini saglama vazifesini gérmektedirler.
Ornegin; Uluslararasi Adalet Divani Gabcikovo-Na-
gymaros davasinda 1997 Sozlesmesi’ne atifia hak-
ca ve makul kullanimin genel karakterinin suyolu-
na kiyidas olan her tlkenin adil paylasimina dayali
olduguna karar vererek bu konuda 6nemli bir adim
atmistir.

Ote yandan, kiyidag devletler arasinda sinir agan su
yollarinin kullanimindan kaynaklanan uyusmazlik-
lar ya diplomatik ya da yargisal yollarla ¢ozulebilir.
1997 tarihli Uluslararasi Su Yollarinin ulagim Digl
Amaglarla Kullanimi Hukukuna iligkin Birlesmig
Milletler Sozlesmesi’nin 33.maddesinde uzlasma,
sorusturma, dostane girisim, arabuluculuk, sulh
ve kolaylastirma metotlari diplomatik yontemler
olarak sayilmaktadir. Sayilan bu metotlardan en
onemlisi ve en yaygin olani uzlagma yontemi iken
kolaylastirma denilen yénteme ¢ok az bagvuruldugu
gorilmektedir.

Sinir agan sulardan dogan problemlerde kullanila-
bilecek bir bagka ¢oziim yolu yargisal veya ad hoc
bir tahkim yoluna bagvurulmasi yontemidir. yargl
yoluna basvurulmasi halinde Birlesmis Milletlerin
baslica yargl organi olan Uluslararasi Adalet Diva-
ni genel yetkili mahkeme niteliginde, Avrupa insan
Haklari Mahkemesi, Afrika insan ve Halklarin Hakla-
rt Mahkemesi gibi mahkemeler ise 6zel yetkili mah-
keme niteliginde gorev yapacaklardir. Ote yandan
tahkim yontemi, tahkim UGyelerinin, uygulanacak
hukukun ve izlenecek prosedriin tarafiarca segil-
mesi temeline dayanir. ispanya ve Fransa arasindaki
Lanoux GOlU uyusmazhiginin ¢6zimiinde bu yonte-
me bagvurulmustur.

ation, investigation, good offices, mediation, peace,
and facilitation are listed as diplomatic methods. The
mostimportantand common method among these is
the method of conciliation whereas it is seen that the
method of facilitation is rarely applied.

Another solution that can be used in the problems
arising from transboundary waters is resorting to a
judicial or ad hoc arbitration method. In case where
a judicial remedy is sought, the International Court
of Justice, which is the primary judicial body of the
United Nations, will operate as the general competent
court, whereas courts such as the European Court of
Human Rights and the African Court on Human and
Peoples’ Rights will function as special competent
courts. On the other hand, the method of arbitration is
based on the practice that the members of arbitration,
the law to be applied and the procedure to be followed
are determined by the parties. This method was used
in solving the dispute between Spain and France re-
garding Lake Lanoux.

Riparian states can resort to diplomatic or judicial
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Kiyidas devletler, aralarinda ¢ikan uyusmazligin
niteligine gore veya kendi tercihleri dogrultusunda
diplomatik veya yargisal yontemlere basvurabilirler.
Diplomatik yontemin secilmesi halinde tarafiar agi-
sindan herhangi bir baglayicilik s6z konusu olmaz
ikenyargisal yollarda ayni durum gecerli degildir. Bu
nedenle Uluslararasi Adalet Divani, Uruguay-Arjan-
tin arasindaki Kagit Hamuru Fabrikalari davasinda
uruguay nehrini korumak amaciyla kurulan Komis-
yon’un (CARU) uyusmazhgi ¢c6zmede uzlastirici bir
roli oldugunu belirtmistir. Ayrica Kamerun-Nijerya
arasindaki kara ve deniz sinirina iligkin bagka bir
dava da Divan, ¢ad GOll Komisyonu’nun uyusmaz-
g1 ¢cdzmesi gerektigini ileri stiren Nijerya’nin bu
savina, Komisyon’un yetkilerini tasdik eden ancak
bu durumun yarglya basvurmayi engellemedigini
belirten bir kararile cevap vererek yontemlerarasin-
daki bagimsiz iliskiye vurgu yapmistir.

Sonugolarak suyun temel bir insan hakki ve diinya-
mizda sinirli miktarda olmasi, uluslararast hukukun
sinir agan sularin korunmasi ve yénetimi alanina
ilginin artmasina neden olmaktadir. Bu kapsamda
kiyidas devletler arasinda ortaya ¢ikacak farkli nite-
likteki uyugsmazliklarin isbirligi ve dayanisma teme-
linde ¢dzlime kavusturulmasi, uluslararast hukukun
en fazla Gzerinde durdugu husustur. Ote yandan,
kiyidas devletler arasinda ortaya ¢ikacak problemle-
re karsl basvurulacak diplomatik ve yargisal yollar,
suyun surdurulebilir bir sekilde korunmasi agisin-
dan oldukc¢a 6nemlidir. Uluslararasi su hukukunun
henliz olusum asamasinda olmasi ve dinyadaki
bltiin su kaynaklarina etki edecek ilke ve kurallarin
bulunmamasi nedeniyle bu alanda en énemli gérev
uluslararasi anlagmalara dugsmektedir. 1997 tarih-
li Uluslararasi Su Yollarinin Ulagim Disi Amaglarla
Kullanimi Hukukuna iliskin Birlesmis Milletler S6z-
lesmesi bu alanda atilan en 6nemli adimdir. Ancak
icerisinde barindirdigi belirsizlik ve ilkeler arasi ¢e-
ligkilerin S6zlesme’den beklenen etkilerin gorilme-
sine engel teskil ettigi gorlst dile getirilmektedir.
Sézlesmenin yirirlige girmesi icin gereken otuz
beg onaya ulagsmasinin on yedi yil sirmesi de bu du-
rumu gostermektedir.

methods accordingtothe nature of the dispute arising
between them or in accordance with their own pref-
erences. While there is no binding factor for the par-
ties in case where the diplomatic method is chosen, it
is not the case in judicial methods. Therefore, in the
case between Uruguay and Argentina regarding pulp
mills, the International Court of Justice stated that the
commission (CARU) set up for protecting the river of
Uruguay had a conciliatory role in settling the dispute.
Furthermore, in another case regarding the land and
maritime borders between Cameroon and Nigeria, it
was asserted by Nigeria that the dispute should be
settled by the Lake Chad Commission and the Court
responded to this assertion with a decision certifying
the powers of the Commission butindicating that this
would not prevent seeking a judicial remedy, thereby
emphasizing the independent relationship between
the methods.

In conclusion, the fact that water constitutes a fun-
damental human right and it is limited in the world
leads toa growing interestin the area of international
law regarding the protection and management of
transboundary waters. The point that is dwelled upon
the most by international law is the settlement of
different disputes arising between riparian states in
this regard through cooperation and solidarity. On the
other hand, the diplomatic and judicial methods that
can be applied with regard to the problems emerging
between riparian states are highly importantin terms
of protecting water in a sustainable manner. As the
international water law is still not complete and there
are no principles and rules that will affect all the wa-
ter resources in the world, the most significant duty
in this field belongs to international agreements. The
1997 United Nations Convention on the Law of Non-
Navigational Uses of International Watercourses is
the most important step taken in this regard. How-
ever, it is stated that the ambiguity it contains as well
as the contradictions between the relevant principles
pose an obstacle to obtaining the expected results
from the Convention. This is proven by the fact that it
took seventeen years to reach the thirty-five approv-
als required for carrying the Convention into effect.
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A

ULUSLARARASI ADLI IS BIRLIGIi MEVZUATI

Bilindigi gibi uluslararasi adli isbirligine cezal konu-
larda oldugu kadar hukuki konularda da ihtiya¢ du-
yulmaktadir.

Bu kapsamda, Adalet Bakanliginin gorev alanina
giren konularda Tirkiye ile diger devletler ve ulus-
lararasi kuruluglar arasindaki iligkileri yaritmekle
gorevli olan Genel Midirligiimiz, tarafi oldugumuz
uluslararasi sézlesmeler ve ic mevzuatin verdigi yii-
kiimltlikler kapsaminda “Merkezi Makam” gorevini
ylritmektedir.

Genel Midurligimizin ydritti-
gl bu faaliyetler icerisinde, hukuki
konulardaki uluslararasi adli yar-
dimlagsma bakimindan dnem tasi-
yan ve kendilerine siklikla bagvuru-
lan i¢ mevzuatin ve uluslararasi
sozlesmelerin metinlerinin bir
araya getirilmesinin uygulayi-
clara faydah olacagl dusiincesiyle
“Hukuki Konularda Uluslararasi AdIT is Birligi Mevzu-
ati” isimli kitap hazirlanmistir.

So6z konusu kitapta yer verilen mevzuat ve uluslarara-
si sOzlesmelerin bazilari soyledir:

7201 sayili Tebligat Kanunu, 5717 sayili Uluslarara-
sI cocuk Kacirmanin Hukuki Yon ve Kapsamina Dair
Kanun, 5718 sayili Milletlerarasi Ozel Hukuk ve Usul
Hukuku Hakkinda Kanun, 1 Mart 1954 tarihli Hukuk
Usulline Dair Lahey Sozlesmesi, 15 Kasim 1965 tarihli
Hukuki ve Ticari Konularda Adli ve Gayri Adli Belgele-
rin Yabanci Memleketlerde Tebligine Dair Lahey S6z-

HUKUKi KONULARDA ULUSLARARASI
ADLI i$ BiRLIGi MEVZUATI

As it is known, international judicial cooperation is
needed in civil matters as well as in criminal matters.

Within this context, in matters falling into the area of
responsibility of the Ministry of Justice, our Director-
ate General charged with maintaining relationships
between Turkey and other states and international
institutions conducts the task of “Central Authority”
within the scope of the liabilities given by the inter-
nal legislation and the international agreements to
which we are a party.

Among these activities carried out
by our Directorate General, with
the thought that gathering to-
gether of the texts of the internal
legislation and the international
agreements which are frequently
being referred to and constitute a
greatimportance in terms of inter-
national judicial assistance in civil
matters would be beneficial for the appliers, the book
named “Legislation of International Judicial Coopera-
tion in Civil Matters” was prepared.

Some of the legislations and international agree-
ments included in the book in question are as follows:

Notification Law No. 7201, Law No. 5717 on the Legal
Aspects and Scope of International Child Abduction,
International Private and Procedural Law No. 5718,
Hague Convention of 1 March 1954 on Civil Procedure,
Hague Convention of 15 November 1965 on the Ser-
vice Abroad of Judicial and Extrajudicial Documents
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lesmesi, 8 Mart 1970 tarihli Hukuki ve Ticarf Konular-
da Yabanci Ulkelerde Delil saglanmasi Hakkinda La-
hey Sozlesmesi, 7 Haziran 1968 tarihli Yabanci Hukuk
Hakkinda Bilgi Edinilmesine Dair Avrupa Sozlegsmesi,
25 Ekim 1980 tarihli Uluslararasi Cocuk Ka¢irmanin
Hukuki Vechelerine Dair Sozlesme, 19 Ekim 1996 ta-
rihli Velayet Sorumlulugu ve Cocuklarin Korunmasi
Hakkinda Tedbirler Yoniinden Yetki, Uygulanacak
Hukuk, Tanima, Tenfiz ve isbirligine Dair S6zles-
me, 15 Mayls 2003 tarihli Cocuklarla Kisisel
iliski Kurulmasina Dair Avrupa Sozlesmesi,
20 Mayis 1980 tarihli Cocuklarin vela-
yetine iliskin Kararlarin Taninmasi ve
Tenfizi ile Cocuklarin Velayetinin
Yeniden Tesisine ili§kin Avrupa
Sozlesmesi, 25 Haziran 1956
tarihli Nafaka Alacaklarinin
Yabanci  Memleketlerde
Tahsili ile ilgili Birlesmis
Milletler Sozlesmesi, 15 Ni-
san 1958 tarihli Cocuklara Kargl Na-
faka Yikimliiligl Konusundaki Kararlarin
Taninmasl ve Tenfizine iligkin Lahey Sozlesmesi.

So6z konusu kitapta “Ulusal Mevzuat”, “Adli Yardim-
lagma”, “Cocuk Hukuku”, “Nafaka Hukuku” ve “AdIi
Yardimlasmaya iliskin iki Tarafli Uluslararasi S6zles-
meler” konu basliklarr altinda yapilan tasnifie, uygu-
layicinin aradig metne sistemli bir sekilde ulagmasi
hedeflenmistir.
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in Civil or Commercial Matters, Hague Convention of
8 March 1970 on the Taking of Evidence Abroad in
Civil or Commercial Matters, European Convention on
Information on Foreign Law of 7 June 1968, Conven-
tion of 25 October 1980 on the Civil Aspects of Inter-
national Child Abduction, Convention of 19 October
1996 on Jurisdiction, Applicable Law, Recognition,
Enforcement and Cooperation in Respect of Parental
Responsibility and Measures for the Protec-
tion of Children, European Convention
on cContact Concerning Children
of 15 May 2003, European

convention on Recognition

and Enforcement of Deci-
sions concerning Custody of
Children and on Restoration of
Custody of Children of 20 May 1980,
United Nations Convention on the Re-
covery Abroad of Maintenance of 25 June
1956, Hague Convention of 15 April 1958
concerning the Recognition and Enforcement

of Decisions Relating to Maintenance Obligation
Towards Children.

By the classification made under the subject headings
of “National Legislation”, “Judicial Assistance”, “Chil-
dren Act”, “Maintenance Law” and “Bilateral Agree-
ments on Judicial Cooperation” within the mentioned
book, it was aimed to enable the applier to reach or-
derly the text s/he searches for.

\e
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GENEL MUDURLUGUMUZ’ peN

DIS iLISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

YENi GOREVE BASLAYANLAR

NEWLY APPOINTED PERSONNEL TO THE MINISTRY

Genel Miidiir Yardimcisi Hiilya CETIN,
Tetkik Hakimi Dr. Omer Faruk ALTINTAS,
Tetkik Hakimi Emrecan KILIC,

Zabit Katibi Osman OZEL,

Zabit Katibi Kiibra OZDEMIR,

Zabit Katibi Merve AVCI,

Zabit Katibi Tuba CIGDEM,

Zabit Katibi Cennet Miijde KALENDER,
Zabit Katibi Selim AYGUL,

Zabit Katibi Hatice iBI,

Zabit Katibi Guler KISKANC,

Psikolog Essin SEZER,

Psikolog Suleyla POLAT,

Genel Midurligimuzde goreve baslamislardir.

Arkadaslarimiza hos geldiniz der,
yeni gérevlerinde basarilar dileriz.

Deputy Director General Hiilya CETIN,
Rapporteur Judge Dr. Omer Faruk ALTINTAS,
Rapporteur Judge Emrecan KILIC,

Court Clerk Osman OZEL,

Court Clerk Kiibra OZDEMIR,

Court Clerk Merve AVCI,

Court Clerk Tuba CIGDEM,

Court Clerk Cennet Mijde KALENDER,

Court Clerk Selim AYGUL,

Court Clerk Hatice IBI,

Court Clerk Giler KISKANC,

Psychologist Essin SEZER,

Psychologist Suleyla POLAT,

have been appointed to the General Directorate.

We take this opportunity to welcome them and
wish them success in their new posts.



FROM THE DIRECTORATE GENERAL

DIS iLISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

BASKA GOREVE ATANANLAR

PERSONNEL ASSIGNED TO OTHER POSITIONS

Daire Baskani Mustafa DUNDAR
Daire Baskani olarak Personel Genel
Middrlugune,

Daire Baskani Canan KAYA

Yargitay Cumhuriyet Savcisi olarak,

Daire Baskani Halil ibrahim DiZMAN
AGIT Adalet Miisaviri olarak,

Tetkik Hakimi Dr. Muhammet Murat ULKU
Basmiifettis olarak
Teftis Kurulu Baskanligina,

Tetkik Hakimi Omer UYSAL
Malazgirt Cumhuriyet Savcisi olarak,

Tetkik Hakimi Muhammet Uraz YILDIZ
Ankara Bati Cumhuriyet Savcisi olarak,

Adalet Uzm_anl Mehmet Fatih DOGAN
Hukuk Isleri Genel Mudurlugine,

Zabit Katibi Mustafa Orkun YAVUZ
Ankara Adliyesine atanmislardir.

Arkadaslarimiza yeni gérevlerinde
basarilar diliyoruz.

GOREVINDEN AYRILANLAR
Bilgisayar isletmeni Tiilay ERSOY,

Bilgisayar isletmeni Nuray Umit KAYA,
Emekli Olmuslardir.

Mitercim Dilara TIMUR,
Mitercim Pinar PINARBASI,

Gorevlerinden ayrilmislardir.
Kendilerine yeni hayatlarinda

mutluluklar dileriz.

Head of Department Mustafa DUNDAR is
appointed as Head of Department of DG for
Personnel Affairs,

Head of Department Canan KAYA is appointed
as Public Prosecutor of the Court of Cassation,

Head of Department Halil ibrahim DIZMAN is
appointed as Justice Counsellor to the OSCE,

Rapporteur Judge Dr. Muhammet Murat ULKU
is appointed as Chief Inspector of the Dept. of
Inspection Board,

Rapporteur Judge Omer UYSAL is appointed as
Public Prosecutor of Malazgirt,

Rapporteur Judge Muhammet Uraz YILDIZ is
appointed as Public Prosecutor of Ankara Bati
Court House,

Justice Expert Mehmet Fatih DOGAN is
appointed to the DG for Legal Affairs,

Court Clerk Mustafa Orkun YAVUZ is appointed
to Ankara Court House.

We wish them success in their new
posts.

RESIGNED PERSONNEL

Computer Operator Tiilay ERSOY,
Computer Operator Nuray Umit KAYA,
have retired.

Translator Dilara TIMUR,

Translator Pinar PINARBASI,

have resigned their office.
We congratulate them and wish them
happiness in their future endeavours.
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