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SUNUS \ IN THIS ISSUE

Kiymetli okurlarimiz,

Yeni bir sayi ile karsinizdayiz. Gerek birimimizden haber-
lere gerekse tematik makalelere yer verdigimiz bu
BUltenin, her gecen sayida daha da gelismesi ve
ilgilenenlere daha fazla katki saglamasi en
blylk arzumuzdur. Halihazirda 19 uncu
saylya ulasan Blltenimizin 2020 yilinda da
ayni anlayisla hazirlanmaya devam edile-
cegini belirtmek isterim.

Cok tarafli diplomasinin Grtind olan cok
tarafli sozlesmelere ve karsilikli isbirligine
duyulan ihtiyac, klresellesen ve fiziki sinirlarin
bircok olgu icin kalktig dlinyamizda giderek daha fazla
hissedilmektedir. Bu noktada, uluslararasi mecrada hakla-
rin mesru zeminde aranabilmesiicin en 6nemli aygitlardan
biri olan uluslararasi hukuka iligkin tlkemiz hukuk cevre-
lerindeki farkindaligin artmasi dnem tagimaktadir.

Ulkemizin disa aclimasiyla birlikte giderek daha da yogun-
lagan adli isbirliginin yirGtllmesinde her yil oldugu gibi
gectigimiz 2019 yilinda da her tiirli gayret ve fedakarlgl
gosteren birimimiz personeli ile yurt ¢capindaki adli ma-
kamlarimiza, emek ve gayretleri icin tegekklrd borg bili-
rim. Umut ederim 2020 yili adli isbirligi acisindan olumlu
gelismelerin yasandigl ve hukukun dstlinliigli temelinde
dahasikiisbirliginin saglandigi bir yil olsun.

Bu sayida Genel Midirligimizde hizmet ici egitim faa-
liyetleri kapsaminda 8 Ocak 2020 tarihli konferans mar-
jinda “Multeci Hukuku” temali sunuma iliskin habere yer
verdik. Ayni zamanda bu sayida, yapay zeka konusunda
Avrupa Konseyi biinyesinde son dénemde meydana gelen
gelismelere, Avrupa Birliginin cezai konularda adli isbirligi
bakimindan geldigi agamaya iligkin bir calismaya, Gam-
biya’nin Myanmar aleyhine Uluslararasi Adalet Divanina
yaptigl bagvuru konusundaki son gelismelere, Uluslararasi
Ceza Mahkemesinin Mavi Marmara ve Filistin ile ilgili ka-
rarlarina, Turkiye ile Libya arasinda imzalanan deniz siniri
anlagmasina, Avrupa Birligi iade hukuku hakkindaki bilgi-
lere yer veren calismalari da Blltenimizde bulacaksiniz.

Bu vesileyle Bliltende emegi gecen degerli mesai arkadas-
larima samimi ¢abalari icin tegekkr ederken, Biltenin il-
gilenenlere faydali olmasini temenniediyor ve 2020 yilinin
aziz milletimize ve tim insanliga iyilik ve glzellikler getir-
mesi dilegiyle, en icten selam ve saygilarimi sunuyorum.

Dear Readers,

We are meeting with you in this new issue. It is our great-

est desire that this Bulletin, in which both news from our

Departmentand thematicarticles are included, im-

proves with every new issue further and makes

a bigger contribution for those interested.

I would like to point out that our Bulletin,

which has already reached its 19th issue,

will continue to be prepared in 2020 with
the same understanding.

The need for multilateral agreements and
mutual cooperation, the products of multilater-
al diplomacy, has been increasingly felt in our glo-

balising world in which physical borders were removed
in terms of many facts. At this point, in order to ensure that
rights can be claimed on a legitimate ground in the interna-
tional arena, it is of importance to raise awareness among
the legal communities in our Country about the internation-
al law, one of the most important instruments.

| would like to express my gratitude to the officials from
our Department and judicial authorities across the Country
for their efforts and commitment in 2019, as they do every
year, in carrying out the judicial cooperation that intensifies
further with Turkey’s opening up to foreign countries. I hope
that 2020 will be a year in which positive developments oc-
curin terms of judicial cooperation and a closer cooperation
is established based on the rule of law.

Inthisissue, within the scope of in-service training activities
inour Directorate General, we listened to the comprehensive
statements delivered by Prof. Dr. Anmet Hamdi Topal, Rector
at Kastamonu University, during the presentation on “Refu-
gee Law” at the conference on 8 January 2020. Furthermore,
you may find in this issue the works including recent devel-
opments occurred in the Council of Europe in the matter of
artificial intelligence, a study concerning the stage reached
by European Union in relation to the judicial cooperation
in criminal matters, recent developments on the applica-
tion lodged by Gambiya at the International Court of Justice
against Myanmar, International Criminal Court’s decisions
on the Mavi Marmara and Palestine, Maritime Boundary De-
limitation Agreement concluded between Turkey and Libya
and information about EU legislation on extradition.

| take this opportunity to thank my dear colleagues hav-
ing contributed to this Bulletin for their sincere efforts and
hope that the Bulletin will be beneficial for those interested.
| present my sincere compliments wishing that 2020 will
bring welfare and wellbeing for our august nation and all
humanity.

Kasun CICEK

Genel Miidiin / Geneal Divector
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BAKAN GUL, MOGALISTAN BUYUKELCISINi KABUL ETTi
MINISTER GUL RECEIVES AMBASSADOR OF MONGOLIA

Adalet Bakanimiz Sayin Abdulhamit GUL, Mogolistan’in
Ankara Byukelcisi Bold RAVDAN ve beraberindeki he-
yeti 11 Eylul 2019 tarihinde makaminda kabul etmistir.

Nezaket ziyareti kapsaminda gerceklesen gorus-
mede; diplomatik iligki kurulmasi tGzerinden 50 Il
gecmis olmasinin 6nemi vurgulanarak adIi isbirligi
ve terdrle micadele konularinda yakin temasin has-
sasiyetle devam ettirilecegi belirtilmis, mevcut iyi
iligkilerin daha da gelistirilmesi hususunda goris
birligine variimistir.

KATAR BUYUKELCISININ ZIYARETI

AMBASSADOR OF QATAR PAYS A VISIT

Adalet Bakanimiz Sayin
Abdulhamit GUL, Katar
Devleti Ankara Blyu-
kelcisi Salem Mubarak
EL-SHAFI ve berabe-
rindeki heyeti 25 Eylil
2019 tarihinde kabul
etmiglerdir.

Bakan GUL, Katar dlke-
sine 2018 yilinda Arapca g
dil egitimi kapsaminda
gonderilen hakim-savci-
larin egitimleri konusundaki memnuniyetlerini dile
getirmistir. Nezaket ziyareti kapsaminda gerceklesen
gortsmede mevcut iyi iliskilerin daha da gelistirilme-
si ve ileride gerceklestirilecek musterek ¢alismalar
hakkinda fikir teatisinde bulunulmustur.

o — 3
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The Minister of Justice Mr Abdulhamit GUL received Mr
Bold RAVDAN, the Ambassador of Mongolia to Ankara,
and his accompanying delegation on 11 September 2019.

At the talk within courtesy visit paid, the importance
of the fact that it has been 50 years since the estab-
lishment of diplomatic relations was emphasised. It
was stated that the close contact on legal cooperation
and fight against terrorism will maintain with ut-
most care and it was agreed that the current relations
will be further improved.

The Minister of Justice,
Mr Abdulhamit GUL, re-
| ceived Mr Salem Mubarak
.~ EL-SHAFi, Ambassador of
the State of Qatar to An-
kara, and his accompa-
nying delegation on 25
September 2019.

Mr GUL expressed his
pleasure with regard to
the training of judges
and prosecutors who
were sent to Qatar within the scope of training on
the Arabic language in 2018. In the meeting organ-
ised within the scope of a courtesy visit, the parties
exchanged ideas on the further improvement of the
existing good relations and joint works to be carried
outinthefuture.

o™
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BAKAN GUL, AVRUPA PARLAMENTOSU UYESI

TURKIYE RAPORTORU NACHO SANCHES AMOR’U KABUL ETTI
MINISTER GUL RECEIVES NACHO SANCHEZ AMOR, MEMBER

OF THE EUROPEAN PARLIAMENTAND RAPPORTEUR ON TURKEY

Adalet Bakanimiz Sayin Abdiilhamit GUL, Avrupa Par-
lamentosu Uyesi ve Tlrkiye Raportdrii Sayin Nacho
Sanchez AMOR ve beraberindeki heyeti 23 Ocak 2020
tarihinde kabul etmistir.

Gorligmede Turkiye - Avrupa Birligi iligkilerine ve ka-
tihm sirecine verilen dnem, Yargl Reformu Strateji
Belgesi, yeniinsan haklarieylem plani ¢aligmalari, te-
rorle micadele, birinci yargi paketinin Tirkiye Blyik

Millet Meclisi'nde yasalagmasi, hakim ve savcilarin

terfilerinde Avrupa insan Haklari Mahkemesi ve Anaya-
sa Mahkemesince verilen kararlarin da gbz onlinde bu-
lundurulacagina iligkin Hakimler ve Savcilar Kurulu’nun
ilke karari gibi konular glindeme gelmistir.

S6z konusu gorlismede Bakan Yardimamiz Sayin Ugurhan
KUS ve Bakanligimiz yetkilileri hazir bulunmuslardir.

The Minister of Justice, Mr Abdulhamit GUL, received Mr
Nacho Sanchez AMOR, Member of the European Parlia-
ment and Rapporteur on Turkey, and his accompanying
delegation on 23 January 2020.

In the meeting, issues such as the following were dis-
cussed: the importance attached to the relations be-
tween Turkey and the European Union and the accession
process, the Judicial Reform Strategy Document, works
on the new human rights action plan, counter-terror-
ism, first judicial package’s passing the Grand National
Assembly of Turkey to become a law, framework of the
council of Judges and Prosecutors regarding the fact
that during the review of the promotions of judges and
prosecutors, judgements of the European Court of Hu-
man Rights and the Constitutional Court will be taken
into account.

Deputy Minister Mr ugurhan KUS and officials of the
Ministry of Justice were present in the meeting.

GUL, SIRBISTAN ULUSAL MECLIS YETKILILERiINI KABUL ETTI
MR GUL RECEIVES REPRESENTATIVES FROM NATIONAL ASSEMBLY OF SERBIA

Adalet Bakanimiz  Sayin
Abdulhamit GUL, Sirbistan
cumhuriyeti Ulusal Meclisi
Digisleri Komisyonu Bagka-
ni Sayin Zarko OBRADOVIC o
ve beraberindeki heyeti 24
Ekim 2019 tarihinde Bakan-
ligimizda kabul etmistir.

Yapilan gértismede, Sirbistan - Tirkiye Karma ekono-
mik Komisyonu E§ Baskani olan Sayin Bakanimiz ile
Sirbistan Cumhuriyeti Ulusal Meclisi Digisleri Komisyo-
nu Baskani Sayin zarko OBRADOVIG, iki iilke arasindaki
ekonomik ve ticari iligkilerin daha da gelistirilmesine
yonelik karsilikli gorus aligveriginde bulunmustur.

GOrugmede ayrica, terérizmle uluslararasi micadelenin
onemi lzerinde durularak mevcut adli isbirliginin daha
da guclendirilmesi konusunda mutabik kalinmistir.

The Minister of Justice, Mr Ab-
dulhamit GUL, received Mr zar-
ko OBRADOVIC, the President
of Foreign Affairs Commission
B of the National Assembly of the
/ Republic of Serbia, and his ac-
= companying delegation on 24
| October2019.
In the meeting, Mr Minister, the Co-Chair of Serbia -
Turkey Mixed Economic Commission, and Mr Zarko OB-
RADOVIC, the Chairman of Foreign Affairs Commission
of the National Assembly of the Republic of Serbia, ex-
changed ideas on further improvement of economic and
commercial relations between two countries.
In addition, in the meeting, the importance of interna-
tional fight against terrorism was underlined and it was
agreed that the existing judicial cooperation is further
strengthened.
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Gokhan ERDOGAN
Daire Baskani
Head of Department

AVRUPA KONSEYi GECiCi SURELi YAPAY ZEKA KOMITESI
AD HOC COMMITTEE ON ARTIFICIAL INTELLIGENCE - CAHAI

Yapay Zeka kavrami, bir kisim teori, bilim ve teknik
sayesinde, makinelerin (bilgisayar veya bilgisayar
kontrollindeki bir robot) insanoglunun dzellikle bilis-
sel kabiliyetlerini insanlara benzer sekilde yerine ge-
tirme kabiliyeti olarak tanimlanmaktadir. Bununla
birlikte yapay zekanin, tzerinde hemfikir olunan bir
tanimi bugin itibariyle bulunmamaktadir. Haliha-
zirda kullanilan ve gelecekte ulasilacagl planlanan
yapay zeka teknolojisinin hukuk enstriimanlari ile
dlzenlenmesi kaginiimaz bir zorunluluktur.

Bu durumun ortaya cikardigi ihtiyac géren bircok
sivil inisiyatif-olusum tarafindan bazi devletlerin de
destegi ile Uretilecek yapay zekali Griinlerin, tabi ol-
mas! gereken diizenlemelerin neler olacagl konu-
sunda cesitli ilke, gorls
veya tavsiyelerin icerisin-
de yer aldigi ve (lkeler ya
da kisiler icin baglayici-
ligl bulunmayan yakla- s
sk 200°'den fazla metin g
kaleme alinmig bulun-
maktadir. Buna karsllik,
Japonya, ABD, Avustralya,
Kanada gibi tilkeleryaninda OECD, Avrupa Komisyonu
ve Avrupa Konseyi gibi uluslararasi kuruluglar da ya-
pay zeka konusunda baglayici olmayan etik kurallar,
tavsiyeler ve ilkelericeren taslak kilavuz, bildirge veya
tavsiye seklinde metinler yayimlamislardir.

Tim bu gelismelere ilaveten yapay zeka hakkinda
uluslararas! seviyede bir dizenleme yapilmasl ge-
rekliligi ve imkaninin bulunup bulunmadigina iliskin
calismalari yapmak Uzere; Ulkemizin de Uyesi bulun-
dugu Avrupa Konseyi’'nin catisi altinda kurulan Gegici
Sireli Yapay Zeka Komitesi - Ad Hoc Committee on
Artificialintelligence(CAHAI)Avrupa Konseyi Bakanlar
Komitesi tarafindan 11 Eylil 2019 tarihinde kabul
edilen gbrev tanimina uygun olarak gecici stireligine
kurulmustur.

The notion of artificial intelligence is defined as the
ability of machines (computers or a robot controlled
by the computer) to perform the abilities of mankind,
specifically cognitive skills, similar to humans thanks
to certain theories, science and technology. In the
meantime, there is not a consensus about the defini-
tion of artificial intelligence as of today. It is an inevi-
table obligation for artificial intelligence technology
which is already in use and planned to be reached in
the future, to be regulated through law instruments.

Having no binding effect for the countries or persons,
there are over 200 hundred texts that include vari-
ous principles, views and advices regarding what the
regulations that the artificial intelligence products,
which will be produced
through the support of
certain states by a number
of civil initiative organiza-
tions that are aware of the
need caused by this situa-
tion, will be subject to.

On the other hand, inter-
national  organizations
such as OECD, European commission and Council of
Europe besides countries such as Japan, the USA, Aus-
tralia and Canada have also published texts in the
form of draft guidelines, declarations and advice con-
taining nonbinding ethical rules, reccommendations
and principles concerning artificial intelligence.

In addition to all these advancements, for the purpose
of conducting works regarding the necessity of a reg-
ulation on artificial intelligence at international level
and whether it is possible; set up within the body of
the Council of Europe (CoE), of which the Republic of
Turkey is a member, Ad Hoc1 Committee on Artificial
Intelligence, was established temporarily pursuant to
decision approved by the Committee of Ministers of
the Council of Europe on September 11,2019.

|4 |
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Gokhan ERDOGAN

AVRUPA KONSEYi GECICI SURELI YAPAY ZEKA KOMITESI

Bakanlar Komitesi, CAHAI'yi, Avrupa Konseyi’'nin in-
san haklari, demokrasi ve hukukun Gstiinligi stan-
dartlarina dayanan bir yapay zekanin gelistirilmesi,
tasarlanmasi ve uygulanmasina iliskin yasal cerce-
veninyapilabilirlik ve potansiyel unsurlarini 31 Aralik
2021 tarihine kadar genis kapsamli ve ¢ok paydagli
istisareler temelinde incelemekle gorevlendirmistir.
Ayrica Komite, 31 Mayis 2020 tarihine kadar, gele-
cekteki eylemler icin Gzel oneriler ve gerekirse ¢alisg-
ma yontemleri hakkinda Bakanlar Komitesine su-
nulmak zere birilerleme raporu hazirlama gorevini
de Ustlenmistir.

CAHAI araciligiyla yirUtiilecek calismalarda, yapay
zeka teknolojilerinin insan hayatina olan etkilerine
yonelik bir yasal cerceve cizilmesinin mumkin olup
olmadigl, bunun uluslararasi bir sozlesmeye evri-
lip evrilemeyecegi ve son olarak bu konunun ulusal
hukuklarda diizenlenmesinin gerekip gerekmedigi
incelenecektir. Bu baglamda, dncelikle yapay zeka
konusunda yumusak hukuk (soft law) dlzenlemeleri
ele alinarak yumusak hukuk ve etik ilkelerden bagla-
yicl biryasal cerceveye ulasilabilip ulagilamayacagina
karar verilecektir.

Yilda iki kez genel kurul toplantisi yapacak olan CA-
HAI'nin 18-20 Kasim 2019 tarihleri arasinda Straz-
burg’da yapilan ilk genel kurul toplanti oturumlarina
40’tan fazla dlkenin temsilcilerinin yani sira Avrupa
insan Haklari Mahkemesi ve Avrupa Konsey'inin bazi
komite temsilcileri, insan Haklari Komiseri, Avru-
pa Birligi komite temsilcileri, gbzlemci olarak Vati-
kan’dan birtemsilci, Birlesmig Milletlerin farkl alt ku-
rulug temsilcileri ve Microsoft gibi bir kisim 0zel sirket
temsilcileri de katilim gostermistir.

Konsey’e lye Ulkeler, CAHAI genel kurulu toplantisi-
na fazla sayida temsilci gondermek suretiyle yapay
zeka konusundaki yogun ilgilerini gostermislerdir.
Bu kapsamda 6rnegin, ispanya sekiz temsilci, Alman-
ya, Norveg, Finlandiya ve Rusya gibi ulkeler dorder,
diger Ulkeler ise cogunlukla tcer temsilci ile katilim
saglamistir. Ulke temsilcilerinin cogunlugu Adalet
Bakanliklarr adina katilim gerceklestirmekle birlikte
lilke heyetlerinde, Bilim inovasyon ve Universiteler

The Committee of Ministers instructed the CAHAI to
examine the feasibility and potential elements, on the
basis of extensive multi-stakeholder consultations, of
a legal framework for the development, design and
application of artificial intelligence, based on the
CoE’s standards on human rights, democracy and the
rule of law until December 31, 2021. In addition, the
Ccommittee undertook the responsibility of preparing
a progress report on specific proposals for future ac-
tions and working methods, if needed, to be presented
to the Committee of Ministers until May 31, 2020.

Specifically on the activities to be conducted through
the CAHAI will be examined, whether it is possible to
determine a legal framework for the impacts of the
artificial intelligence technologies on the human life,
whether this can be converted into an international
convention, and finally whether the regulation of this
matter within national laws is needed. Within this
context, the matter whether it is possible to reach a
binding legal framework in terms of soft law2 and
ethical principles by addressing primarily soft law
regulations on artificial intelligence, will be addressed
and evaluated.

Besides the representatives of over 40 countries, cer-
tain committee representatives of European Court of
Human Rightsand CoE, Commissarfor Human Rights,
committee representatives of European union, repre-
sentative from Vatican as an observer, representa-
tives of several subsidiary organs of United Nations,
and representatives of private companies such as
Microsoft participated in the first plenary sessions of
the CAHAI that will hold plenary sessions twice a year,
held in Strasbourg between 18-20 November, 2019.

The member states of the CoE showed a great deal of
intereston artificialintelligence by meansofsendinga
large number of representatives to the plenary meet-
ing of CAHAI Within this scope, for instance, eight
representatives from Spain, four representatives each
from Germany, Norway, Finland and Russian Fed-
eration, and mostly three representatives each from
the other countries participated. Notwithstanding
that most of the representatives of the countries at-
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Gokhan ERDOGAN

AD HOC COMMITTEE ON ARTIFICIAL INTELLIGENCE - CAHAI

Bakanligi, Ekonomi ve is Bakanligl, Ekonomik Gelis-
meler Bakanlg, Dijital Yonetim Bakanligl, Ulagim ve
iletisim Bakanlig1, Egitim ve Arastirma Bakanligi gibi

farkli Bakanliklardan da temsilciler yer almistir.

18-20 Kasim tarihlerindeki toplanti oturumlarinda
CAHAI'nin y6netimi ve burolardaki pozisyonlar icin
secimler yapiimistir. CAHAPnin Baskanlik pozisyo-
nuna Slovenya tarafindan gosterilen aday secilmis-
tir. Belcika’nin adayl,Baskan yardimcisi; Almanya,
Isvicre, Estonya, italya ve Fransa’nin adaylari ise Biiro
Uyeleri olarak secilmiglerdir. Bir yillik donem icin se-
cilen bu kisiler yeniden secilebilme hakkina sahiptir.

CAHAI, sekretarya vasitasiyla calismalarinda cogun-
lukla Ulkeler veya diger kuruluglarla istisareler yo-
luyla bilgiler ve Oneriler toplayacaktir. Bu islem yazili
veya sozlU olabilmektedir.

Bu kapsamda ornegin, 1. Genel Kurul toplanti otu-
rumlar esnasinda alinan karar uyarinca CAHAI
sekretaryasi tarafindan Glke delegelerine, yapay
zekd konusunda dlkelerindeki hukuksal duruma
iliskin bilgi saglamalari amaciyla bir sualname
gonderilmistir.

Sualname ile dlkelerin, yapay zeka konusundaki
mevzuatl, yapay zekdya uygulanabilecek diizenle-
meleri, yumusak hukuk ve etik ilkelerinin bulunup
bulunmadigi, ulusal veya sektdrel seviyede yapay
zeka stratejisi ve politikanin olup olmadigl gibi 14
bagslik altinda tlke cevaplarinin Komite sekretaryasi-

nailetilmesi istenmektedir.

tend from the Ministries of Justice, representatives of
ministries such as Ministry of Science Innovation and
Universities, Ministry of Economy and Labor, Ministry
of Economic Development, Ministry of Digital Gover-
nance, Ministry of Transport and Communications,
Ministry of Education and Research was also included
in delegations.

The elections were held for the positions in the board
of the CAHAI and bureaus during the plenary sessions
between November 18-20. The candidate who is
nominated from Slovenia is elected for the chair po-
sition. The candidate of Belgium was elected as the
Vice Chair, and the candidates of Germany, Switzer-
land, Estonia, Italy and France were elected as Bureau
members. These people, who are elected for a one-
year term, can be reelected.

The CAHAIwill mostly gather information and advices
through consultations with countries and other orga-
nizations on the activities to be conducted through
the agency of secretariat. This procedure can be either
written ororal.

Within this scope, for instance, pursuant to the deci-
sion taken during the first plenary session, a ques-
tionnaire has been transmitted to delegates of the
countries with a view for them to provide informa-
tion regarding the legal conditions with respect to
artificial intelligence.

By the questionnaire, country responses under 14
headlines such as the legislation of the countries on
artificial intelligence, regulations that can be applied
toartificial intelligence, whether these countries have
soft law and ethical principles, and the strategy and
policy of artificial intelligence at international and
sectoral level are asked to be conveyed to the Com-
mittee Secretariat.
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Gokhan ERDOGAN

AVRUPA KONSEYi GECICI SURELI YAPAY ZEKA KOMITESI

Komite tarafindan yapay zekanin uluslararasi bag-
layic bir diizenlemeye ihtiyaci olduguna dair bir
belgenin Bakanlar Komitesine sunulmasi halinde
Bakanlar Komitesi tarafindan yapay zeka konusun-
da bir sézlesme yapiimasi ¢aligmalarini ylritmek
Uzere CAHAI'nin gorevlendirilmesi de mimkiin go-
zikmektedir. Henlz bdyle bir somut belge bulun-
mamakla birlikte yapay zekanin gliniim{z insaninin
ihtiyac duydugu hemen her alanda kullanimina dair
gelismelerin yasandigina sahit olmaktayiz. Yapay
zeka kullanan varliklarin doguracagi etkilere ilk bas-
ta bolgesel Glcekte de olsa hukuki bir dizenlemeyle
insanligin ortak cevap vermesi gerekliligi nedeniyle
CAHAI'nin bu alanda bel-
kideilk uluslararasi bag-

In the case that a document regarding that the artifi-
cial intelligence needs an international binding regu-
lation being submitted to the Committee of Ministers,
it is likely that the CAHAI will be assigned to conduct
the activities to prepare a convention on artificial in-
telligence by the Committee of Ministers. Although
there is not such a tangible document yet, we witness
that the developments are experienced concerning
the use of artificial intelligence in almost all the fields
that people need nowadays. Owing to the require-
ment that the impacts to be created by entities using
artificial intelligence need to be addressed jointly by
the humanity through a legal arrangement, although
on a regional level in the
first place, is seems high-

layici bir belgeyi kaleme
almasi pek muhtemel
gozikmektedir.

Bu konudaki uluslara-
rast  bir soézlesmenin,
kabul eden (lkelerde
uygulanma durumunu
gozetleyen bir denetim
mekanizmasinin da ku-
rulmasi glindeme gele-
bilecektir. Ornegin, 198
Sayili Sug Gelirlerinin
Aklanmasi, Arastiriima-

ly likely that CHAI will
draw up the very first
internationally binding
document in this field.

In the event that an in-
ternational convention
in this respect enters
into force, establishment
of an inspection mecha-
nism that monitors the
status of implementa-
tion in the countries that
ratified the convention,

sl, El Konulmasi, Musa-
deresi ve Terorizmin Finansmanina iliskin Avrupa
Konseyi S6zlesmesinin, kabul eden Ulkelerde uy-
gulanmasini gozetleyen Taraf Devletler Konferan-
st isimli denetlemeden sorumlu bir organi bulun-
maktadir. Yine tarafi bulundugumuz Avrupa Kon-
seyi Sanal Ortamda islenen Suclar S6zlesmesinin
23.ve 35 maddeleri arasinda siber suclar konusun-
da uluslararasi adli yardimlagmaya iliskin 6zel hii-
kiimler dizenlenmistir. Yapay zekad konusunda da
gerek CAHAInin calismalarinda gerekse sozlesme
yapimi asamasinda ayri bir bolimde uluslararasi
adliyardimlagmaya iligkin gorls ve dizenlemelere
yer verilecegi dngoriilmektedir.

may be brought to agen-
da. Forinstance, thereisa body named Conference of
the States Parties which is responsible for inspecting
the implementation of COE Convention on Launder-
ing, Search, Seizure,and Confiscation of the Proceeds
from Crime N0.198 in the countries that ratified the
convention. Specific provisions regarding mutual
legal assistance on cyber crimes are regulated be-
tween the articles 23 and 25 of the CoE Convention
on Cyber-Crime of which the Republic of Turkey is a
party. With respect to artificial intelligence, it is pre-
dicted that the opinions and regulations regarding
international legal assistance will be included both
in the activities of the CAHAI and in a separate part
during the formation of convention.

INTERNATIONAL LAW BULLETIN

7]



VENEZUELA YUKSEK ADALET MAHKEMESI’NiN BAKANLIGIMIZI ZIYARETI
VENEZUELAN SUPREME TRIBUNAL OF JUSTICE VISITS THE MINISTRY OF JUSTICE

Adalet Bakanimiz Sayin Abdulhamit GUL, Venezuela
Yuksek Adalet Mahkemesi Bagkani Maikel Jose More-
no PEREZ ve beraberindeki heyeti 13 Kasim 2019 ta-
rininde Bakanhgimizda kabul etmistir.

GOrigmede, Sayin Bakanimizca, her iki tilke arasinda
imzalanmus bir sozlesmenin bulunmadigi belirtilerek,
iki dost Uilke arasinda mevcut adli is birliginin daha da
gliclendirilmesi noktasinda suclularin iadesi alaninda
bir calisma baglatilmasi gerektigi hususu dile getiril-
mig uluslararasi alanda ter6rizmle micadelede adli
isbirliginin Gnemine vurgu yapiimistir.

The Minister of Justice, Mr Abdulhamit GUL, received
Mr Maikel Jose Moreno PEREZ, the President of ven-
ezuelan Supreme Tribunal of Justice, and his accom-
panying delegation on 13 November 2019.

In the meeting, Mr Minister expressed that there is no
convention signed between two countries in the ju-
dicial field and stated that there is a need to initiate
works for the issue of extradition in order to strength-
en the existing judicial cooperation between two
friend countries, and emphasised the importance of
judicial cooperation regarding the fight against ter-
rorism in the international area.

BAKAN YARDIMCISI KUS, SLOVAKYA RESEPSIYONUNA KATILDI
DEPUTY MINISTER UGURHAN KUS PARTICIPATES IN SLOVAKIAN RECEPTION

Bakan Yyardimcmiz  Sayin
Ugurhan KUS, 19 Eylll 2019
tarihinde Slovakya’nin  Milli
GUn{ ve Silahli Kuvvetler Gund
vesilesiyle BuUyukelcilik tara-
findan dizenlenen resepsiyona
katiimigtir.

Sayin KUS, burada yaptigi ko-
nugsmada, Slovakya'nin, TUr-
kiye’nin degerli bir dostu ve mittefiki oldugunu,
birbirine ittifakla bagli olan Tirkiye ve Slovakya’nin,
savunma ve glvenlik alaninda ortak taahh(t altinda
bulundugunu, iki Glkenin bircok uluslararasi konuda
da ortak gorgleri benimsedigini vurgulamistir.

Deputy Minister Mr Ugurhan
KUS participated in the recep-
tion organised by the Embassy
on the occasion of National Day
of Slovakia and Armed Forces
Day on 19 September 2019.

In his address, Mr KUS empha-
sised that Slovakia is a valu-
able friend and an ally of Tur-
key, and that Turkey and Slovakia, bound by alliance,
are under joint commitment in the areas of defence
and security, and that the two countries embrace the
same ideas on many international matters.

| 8 |
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SANHAY iSBIRLIGI ORGUTU YASAL HiZMETLER FORMU
SHANGHAI COOPERATION ORGANISATION FORUM ON LEGAL SERVICES

Bakan Yardimaisi Sayin Ugurhan KUS baskanhgin-
daki bakanligimiz heyeti Sanhay isbirligi Orgiiti'niin
25-26 Eylll 2019 tarihinde Cin Halk Cumhuriyeti’nin
sanhay sehrinde diizenledigi Yasal Hizmetler Foru-
muna katimistir.

Forumda katilimci Glkelerin adalet bakanlari ve ba-
kan yardimcilarina hitaben bir konusma yapan Sayin
KUS, Orgut'iin gelecekteki vizyonu hakkinda pers-
pektif sunarak orglte (ye olan ya da gozlemci veya
diyalog ortagi statiisii bulunan iilkeler arasindaki adli
isbirliginin Gnemine vurgu yapmistir.

Forum surecinde Sayin KUS, Cin Halk Cumhuriyeti
Adalet Bakani ve Afganistan, iran ve Ozbekistan Ada-
let Bakan Yardimcilari ile de ikili grismeler gercek-
lestirilmistir. Gortismelerde bu Ulkelerle aramizdaki
adli konularele alinmistir.

Delegation of our Ministry, led by Deputy Minister
Ugurhan KUS, participated in the Forum on Legal Ser-
vices organised by Shanghai Cooperation Organisation
in Shanghai City in the People’s Republic of China be-
tween 25-26 September 2019.

Mr KUS, who addressed the ministers and deputy min-
isters of the participating countries, provided a per-
spective about the future vision of the Organisation
and emphasised the importance of legal cooperation
among member countries or observatory countries, or
countries that have the status of dialog partners.

During the forum, Mr KUS carried out bilateral meet-
ings with the Minister of Justice of People’s Republic
of China and Deputy Ministers of Afghanistan, Iran and
Uzbekistan. Judicial matters were dealt with during
these meetings.
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TURKIYE-LIBYA DENiZ SINIR ANLASMASININ

Selahattin DOGAN
Daire Baskani
Head of Department

HUKUKi DEGERLENDIRILMESi

A LEGAL EVALUATION OF TURKEY-LIBYA

MARITIME BOUNDARY AGREEMENT

GIRIS

Tirkiye Cumhuriyeti ile Libya arasinda 27 Kasim 2019 ta-
rihinde deniz sinir mutabakat zapti imzalanmis, akabinde
TBMM ve cumhurbaskanligi onay stireclerinden gecerek
07 Aralik 2019 tarihinde resmi gazetede yayimlanmig ve
08 Aralik 2019 tarihinde de yirirliige konmugtur.

S6z konusu anlasma ile Tirkiye ve Libya’nin birbirlerine
bakan anakaralari arasinda deniz alanlarini belirleyen var-
sayimsal ortay hat belirlenmigtir. Belirlenen sinir 18 deniz
mili (d.m.) uzunlugunda olup Misir ile muhtemel sinirlara
midahale edilmemistir.

Asagida Yunanistan, Gliney Kibris Rum Y&netimi (GKRY),
Misir ve Israil arasindaki anlagmalarda kabul edilen tezler
hilafina Turkiye tarafindan savunulan tezlerin ve sonucun-
da imzalanan bu anlasmamanin hukuki temellerine yer
verilecektir.

1. TUrkiye’nin Kita Sahanhgl

TUrkiye ilk olarak 2004 yilinda Akdeniz'deki kita sahan-
ligimiz konusunda Birlesmig Milletlere (BM) bildirimde
bulunmustur. Son olarak 13 Kasim 2019 tarihinde de
kiyimizdaki adalarin kita sahanligini kesici bir etkisinin
olmadigl, bu adalarin karasularina kadarki alanlarin ta-
maminin Tirkiye'nin kita sahanhgi kapsaminda kaldig!
bildirimi yapiimistir.

Bu anlayis kapsaminda ve Libya'nin Libya-Malta deniz
alanlari davasinda Uluslararasi Adalet Divanina sundugu
tezlerle uyumlu olarak iki Glkenin bir birine bakan yamac-
lart ile uyumlu olarak 18.6 deniz mili uzunlugunda kita sa-
hanligini belirleyen ortay hat 27 Kasim 2019 tarihli metin-
le tespit edilmigtir.

Bu anlagma baglaminda ele alinmasi gereken esas sorun
adalarin deniz alanlarina sahip olup olamayacagidir. Ada-
larin karasularina sahip olmasl hususu teamil hukuku
iken (UAD, Katar-Bahreyn, 1992) diger alanlaragisindan bu
sdylenemez. Bu mesafenin de teamdil hukuku olan kismi 3
d.m.olup 12d.m. anlagmayla kabul edilmigtir. Fakat bircok
devlet tarafindan da uygulanmaktadir.

Ttrkiye ile Libya Devleti arasinda imzalanan bu anlagma
uluslararasi hukuk agisindan Akdeniz deniz alanlari paylagi-
minda TUrkiye’nin durusunu géstermektedir.

Ote yandan, GKRY’nin Tirkiye tarafindan taninmama-
st nedeniyle Misir (2007) ve israil (2011) ile yaptigi deniz
alanlarr anlagmalarinin Tdrkiye yoninden hangi hukuki
sonuglari oldugu da tartismalidir. Keza, GKRY’nin Libnan

INTRODUCTION

A memorandum of understanding on maritime boundaries
was signed between the Republicof Turkey and Libya on 27
November 2019. The memorandum of understanding then
went through the approval processes of the Grand National
Assembly of Turkey (GNAT) and the Presidency, and was
published on the Official Gazette on 07 December 2019 and
was put into effect on 08 December 2019.

With this agreement, a presumptive median line identify-
ing the maritime areas between the opposing mainland
territories of Turkey and Libya was drawn. The border’s
length determined is 18 nautical miles (NM) and this bor-
der does not interfere with the possible borders with Egypt.

Thefollowing sections will include the legal basis defended
by Turkey in contrary to the agreements signed between
Greece, Greek Administration of Southern Cyprus (GASC),
Egypt and Israel.

1. The Continental Shelf of Turkey

Turkey made the first notification to the United Nations
(UN) on our continental shelf in the Mediterranean Sea in
2004. Lastly, it was notified on 13 November 2019 that the
islands on our coasts did not have an intersecting effect on
the continental shelf and that all of the areas up to the ter-
ritorial waters of these islands was under the continental
shelf of Turkey.

Within the scope of this understanding and in line with the
thesis asserted by Libya to the International Court of Justice
(UQ) on the case concerning the maritime areas between
Libya and Malta, a median line of 18.6 nautical miles was
created between two countries with the text of 27 Novem-
ber 2019, which identifies the continental shelf in accor-
dance with the opposing sides of the two countries.

The main issue that needs to be addressed in the context
of this agreement is whether the islands could have mari-
time areas or not. Although the issue of islands’ having
continental shelves is under the customary law (1CJ, Qatar-
Bahrain, 1992), this cannot be stated for other areas. 3 NM
of the distance in question is under the customary law and
12 NMwas accepted with the agreement, and thisis imple-
mented by many States.

This agreement signed between Turkey and the State of
Libya demonstrates Turkey’s stance concerning the sharing
of maritime areas in the Mediterranean Sea from the aspect

[0
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ile 2007 yilinda yaptigl anlagma Liibnan parlamentosu ta-
rafindan onaylanmamistir.

Bu arada Filistin Devletinin Gazze seridi dolayisi ile Akdeniz
ile sinirioldugu ve heniiz bir miinhasir ekonomik bélge ila-
ni konusunda girisim yapmadig! kaydedilmektedir.

2.Konuya Dair Uluslararasi Metinler ve Deniz Yetki Alanlari

1958 tarihli Cenevre Sozlesmeleri ile 1982 tarihli Birlegmis Mil-
letler Deniz Hukuku S6zlesmesi konuya dair sozlesmelerdir.

Cenevre Acik Denizler S6zlesmesini GKRY 1988 ve Cenevre
Kita Sahanligl Sézlesmesini Kibris 1974 tarihinde imzala-
migtir. Cenevre Deniz HUkuku S6zlegsmesi, ve Cenevre Aglk
Denizlerde Balik¢ilik ve Canli Kaynaklarin Korunmasi S6z-
lesmesi ne Tirkiye ne de GKRY tarafindan imzalanmistir.
Ote yandan, Dogu Akdeniz havzasinda bulunan devlet-
lerden; 1958 Deniz Hukuku Sozlesmesini israil, 1982 BM
Deniz Hukuku Soézlesmesini (UNCLOS) GKRY, Yunanistan,
Misir, ve Liibnan, 1958 Cenevre Karasulari ve Bitisik Bol-
geler S6zlesmesini Yunanistan ve israil imzalamistir. 1958
Cenevre Aclk Denizlerde Balikgilik ve Canli Kaynaklarin Ko-
runmasi Sozlesmesi ise bolge tlke-
leri tarafindan imzalanmamustir.

Turkiye BM Deniz Hukuku Sozles-
mesini imzalamamig ve GKRY’nin
imzalamasi dzerine deniz alanina
dair haklarini engellemeyecegini
veya bu haklara etki etmeyecegini
belirtmistir. TUrkiye, bu anlamda var
olan haklarini engelleyecek iddia ve
girisimlere muvafakat etmedigini
belirtmistir. Ayrica, diger konularda
bildirimde bulunma hakkini da sakl tutmustur.

Diger taraftan Libya, UNCLOS’u 1984 yilinda imzalamis an-
cak onaylamamistir. Dolayisiyla, hdlihazirda Sozlesmenin
tarafi degildir.

Bu noktada asagida konuyla ilgili kavramlarin kisaca agik-
lamasina yer verilmistir.

2.aMinhasir Ekonomik Bolge

DM Deniz Hukuku Sozlesmesine gore karasulari i¢ sini-
rindan 200 d.m. mesafesine kadar olan bélimdir ve ilani
gerektirir. Canli ve cansiz deniz dibi, Gsti ve alti kaynaklar
arastirma ve igletme hakki bahgeder.

2.b Kita sahanhgi

Kita sahanhgi deniz alti kara parcasi uzantisi olup kara-
sulari disinda ancak acik denizler icerisinde olan alandir.
Deniz dibinde ve alti toprakta aragtirma ve isletme hakki
bahseder. Her tlkenin ilan etmesine gerek olmaksizin eko-
nomik cikarlarindan istifade edebilecegi bir kita sahanhgl
vardir. Ancak soz konusu alanin genisligi iki farkli sekilde
hesaplanabilmektedir. Bunlardan hangisi genisse devlet

of international law.

on the other hand, legal consequences. By the GASC of
agreements of maritime areas signed with Egypt (2007)
and Israel (2011) is controversial on Turkey’s part since
Turkey does not recognise the GASC. In a similar vein, the
agreement between the GASC and Lebanon signed in 2007
was not approved by the parliament of Lebanon.

Atthe same time, it is noted that the State of Palestine has
a boundary to the Mediterranean Sea due to the Gaza strip
and that there are no initiatives to proclaim an exclusive
economic zone.

2.International Texts Regarding the Issue and Maritime Juris-
diction.

Geneva conventions of 1958 and the United Nations Con-
vention on the Law of the Sea of 1982 are the conventions
regarding the issue.

The GASC signed the Geneva Convention on the High Seas
in 1988 and Cyprus signed the Geneva Convention on the
Continental Shelf in 1974. Neither
Turkey nor the GASC signed the Ge-
neva Convention on the Law of the
Sea and the Geneva Convention on
Fishing and Conservation of the Liv-
ing Resources of the High Seas. On
the other hand, among the States of
the Eastern Mediterranean basin, Is-
rael signed the 1958 Convention on
the Law of the Sea, the GASC, Greece,
Egypt and Lebanon signed the 1982
UN Convention on the Law of the Sea (UNCLOS), and Greece
and Israel signed the 1958 Convention on the Territorial Sea
and Contiguous Zone. The Geneva Convention of 1958 on
Fishing and Conservation of the Living Resources of the High
Seas was not signed by the countries of the region.

Turkey did not sign the UN Convention on the Law of the
Sea and, upon the signing of the GASC, it stated that it
would not hinder its rights on maritime areas or have an
impact on these rights. Turkey stated that it did not con-
sentto claims and initiatives that would hinder its existing
rights within this meaning. In addition, it reserved the right
to make notifications on other issues.

On the other hand, Libya signed the UNCLOS in 1984 but it
did not ratify the Convention. Therefore, it is currently not a
party to the Convention.

At this point, brief explanations of the concepts regarding
theissue are provided below.

2.a Exclusive Economic Zone
In accordance with the UN Convention on the Law of the
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onu kita sahanligi olarak belirleyebilir.

1982 tarihli Deniz Hukuk S6zlesmesine gore:

ilk olarak karasulari i¢ hattindan itibaren dlciilecek 200
d.m. mesafe ve ikinci olarak karasinin dogal uzunlugun-
dan kitanin sinirina (continental margin) kadar ulasacak
mesafe ki bu mesafe 200 d.m.nden kisa ise 200 d.m. esas
alinacaktir. Bu hat 60 d.m.lik dlz izgilerle belirlenecektir.

Kita sinirinin daha uzun olmasi durumunda ise 350 d.m. yi
asamayacaktir ya da 2.500 metre derinlikten itibaren 100
d.m. ni asamayacaktir.

200 d.m.ni asan sinir belirlemeler ise Kita Sahanhgi Siniri
Komisyonuna sunulacak ve Komisyonun tavsiyeleri dog-
rultusunda belirlenecektir. 13 Mayis 2009 tarihi itibari ile
bu tir talepler Komisyona iletilmig olmaliydi.

1982 tarihli Deniz Hukuku Sézlesmesi bitisik ve kargilik-
[l kiyilara sahip devletler arasindaki kita sahanhginin ve
minhasir ekonomik bolgenin karsilikli anlagma ile yapil-
masini dngdrmektedir. Buna karsin kita sahanligi belir-
lenmig ise bu sinir miinhasir ekonomik bélge icin de sinir
kabul edilmektedir. Ancak bu sinirin kita sahanligr icin be-
lirlenecek daha genis alan olmasi halinde bile 200 d.m. mili
siniriniagamamasi gerekir.

2.cMidahale Yetkisi

Deniz Hukuku Sozlesmesine gére bu alanlarda arama ve
isletme faaliyetleri ilgili devletin iznine baglidir ve izin ol-
madan yapilan bu faaliyetlere miidahale edilebilir.

Karasulari digl esasen aglk deniz kabul edilmektedir. Kara-
sularinda egemenlikten soz edilirken karasulari disindaki
alanda egemen haklardan bahsedilmektedir. Yani karasu-
larinda zararsiz gegig kurallarina midahale edilmeksizin
tilke hukuku uygulanacaktir. Diger alanlarda ise sadece
bahsedilen bu haklar nedeniyle midahalede bulunulabile-
cek bazi suclar haric diger eylemler nedeniyle miidahalede
bulunulamayacaktir.

Soz konusu alanlara egemenlik haklari kullanan devlet izni
olmaksizin boru hatlari désenebilecektir.

Sea, itis the zone from the internal boundaries of territorial
waters up to 200 NM and requires proclamation. It bestows
the right to explore and exploit living and non-living re-
sources of the waters superjacent to the seabed and of the
seabed and its subsoil.

2.b Continental Shelf

The continental shelf is the submarine prolongation of the
land and is beyond the territorial waters but at the high
seas. It bestows the right to explore and exploit the seabed
and its subsoil. Every country has its own continental shelf
whose economic interests can be exploited by that coun-
try without the need for any proclamation. However, the
breadth of the area in question can be calculated in two
different ways. The State will select the widest one as its
continental shelf.

In accordance with the Convention on the Law of the Sea
0f 1982:

First, 200 NM from the baseline of the territorial waters
and secondly, the distances from the natural prolongation
of its land territory up to the continental margin, which, if
shorter than 200 NM, will be accepted as 200 NM. This line
will be determined with straight lines of 60 NM.

If the continental margin is longer, it cannot be more than
350 NMor 100 NM from the depth of 2.500 meters.

Determination of boundaries which are longer than 200
NM shall be communicated to the Commission on the Lim-
its of the Continental Shelf and the continental shelf will be
determined in line with the recommendations of the com-
mission. Such demands should have been communicated
to the Commission as of 13 May 20009.

Convention on the Law of the Sea of 1982 provides for that
the continental shelfand exclusive economiczone between
states with opposite and adjacent coasts are determined
with a mutual agreement. However, if the continental
shelf is determined, then this limit is also accepted for the
limit of the exclusive economic zone. Nonetheless, even if
there is a wider area for being determined of the continen-
tal shelf, this limit should not exceed 200 NM.

2.c Power of Intervence

In accordance with the Convention on the Law of the Sea,
exploring and exploiting activities in these areas are sub-
jecttothe permission of the relevant State and the acts car-
ried out without permission can be interfered with.

The area beyond the territorial waters is essentially ac-
cepted as the high seas. While sovereignty exercises on the
territorial waters, States have sovereign rights on the areas
other than the territorial waters. In other words, the law of
the State inquestion will be implemented on the territo-
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2.d BM Deniz Hukuku Sozlesmesi ve Uluslararasi Teamdl
Hukuku

BM Deniz Hukuku Sozlesmesi genel olarak uluslararasi te-
amil hukukunun yazilmig hali olarak kabul edilmektedir.
Ancak her bir madde bu anlamda ayri ayri incelenmelidir.
Yani bu Sozlesmedeki tim maddeler uluslararasi teamdl
hukuku olmayip bazilari sozlesme hukukudur. Bu kapsam-
da kita sahanliginin durumu ayrica incelenmelidir.

Ote yandan teamiil hukuku daima bu teamiil hukukuna
itiraz etmis (Persistent objector) olan devlete karsi bu te-
amil hukuku uygulanmaz. Tlrkiye’nin BM Deniz Hukuku
S6zlesmesiniimzalamamis olmasi ve bu anlamdaki bildiri-
mi ile BM Kita Sahanligi S6zlesmesini imzalamamig olmasi
bu sekilde degerlendirilebilir. Yine 2003 yilinda GKRY-Misir
arasinda yapilan minhasir ekonomik bélge anlagsmasina
daTurkiye itirazini belirtmistir.

2.e Adalarin deniz yetki alanlari

Ada gelgit zamanlarinda dahi su {izerinde kalabilen dogal
toprak alanlaridir. Eger bir kara parcasi bu statiiye sahipse
bu adanin karasuyu, bitisik bélge, kita sahanligi ve miin-
hasir ekonomik bolge haklari olacaktir. Ancak bu haklar
anakara devletleri karsisinda onlarin sahip oldugu haklar
kadar olmamalidir.

Ote yandan insan yasaminin sirdiiriilemedigi yada kendi
ekonomik yasamini stirdiiremeyen kayalik alanlar ekono-
mik bolge ve kita sahanligl haklarina sahip olamaz.

3. Konunun Onemi ve Konuya Dair Yargisal Kararlar
Sz konusu anlagma Dogu Akdeniz'de yer alan tartigmali
bolgelerdeki sondaj parsel alanlarinin belirlenmesi, yer

altr kaynaklarinin arastiriimasi ve isletilmesi agisindan
onemlidir.

Ayrica bu anlagma ada devleti veya adaya sahip devletlerin
UNCLOS’undatanidigi deniz yetkialaninatam olarak sahip
olmayacagi konusunda anlayisin ortaya ¢ikmasi agisindan
da degerlidir. Anlagma ile bdlgesel anlamda bir yaklagim
gosterilmis ve diger devletlerin yaptigl anlagmalarin bél-
gesel teamil durumuna gelmesi dnlenmistir.

rial waters without interference with the innocent passage
rules. In other areas, an interference will be possible for the
acts breaching these bestowed rights, and an interference
will not be possible due to the other acts except certain
crimes.

Pipelines can be laid in the areas in question without the
permission of the State enjoying the sovereign rights.

2.d The UN Convention on the Law of the Sea and Custom-
ary International Law

The UN Convention on the Law of the Sea is generally ac-
cepted as the written form of the customary international
law. However, each article should be examined separately
within this meaning. Namely, all the articles in this Con-
vention are not the customary international law and are
under the law of contracts. Within this scope, the situation
of the continental shelf should be examined separately.

on the other hand, even if a customary law formed, this
customary law cannot be implemented for the State that
is persistent objector. The fact that Turkey did not sign
the UN Convention on the Law of the Sea and its notifica-
tion within this scope and the fact that it did not sign the
UN Convention on the Continental Shelf can be evaluated
within this scope. Similarly, Turkey raised an objection to
the exclusive economic zone agreement between the GASC
and Egyptin 2003.

2.e Maritime Jurisdiction of Islands

Islands are naturally formed areas of land which can stay
above water even at the high tide. If a part of land has
this status, it will have the rights of territorial waters, the
contiguous zone, the continental shelf and the exclusive
economic zone. However, in comparison with continental
state, these rights should not be as much as the rights en-
joyed by the continental.

on the other hand, rocks which cannot sustain human
habitation or economic life of their own cannot have an ex-
clusive economic zone and continental shelf.

3.The Importance of the Issue and jJudgments on the Issue

The agreement in question is important for the identifica-
tion of drilling parcel areas in controversial regions of the
Eastern Mediterranean, and exploration and exploitation of
underground resources.

Inaddition, this agreementis alsovaluable in that it reveals
the understanding that the island States or States having
islands cannot have full maritime entitlement, which is
also granted by the UNCLOS. The agreement embraces a
regional approach and it prevents the agreements of other
States from becoming regional customary law.
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Oteyandan, Tirkiye’nin adalarin karasulari haric deniz yet-
ki alanlarr olmadigina dair tezinin bir bagka devlet tarafin-
dan da desteklenmis olmasi diger devletlerin yaklagimlari-
ni da degistirebilecektir.

Nitekim, TUrkiye’nin tezleri hukuki temellere de sahip-
tir. Buna dair uluslar arasi dizeyde verilmis kararlar da
mevcuttur.

3.a Katar Bahreyn Arasinda Toprak ve Denizalani Siniri Da-
vasl (UAD, Katar- Bahreyn, 2001)

Divan, her iki devletinde Cenevre Deniz Hukuku Sozles-
mesine taraf olmadigini, Birlesmis Milletler Deniz Hu-
kuku sozlesmesine ise sadece Bahreyn’in taraf oldugunu
Katarin ise Sozlesmeyi sadece imzaladigini belirterek
anlagsmazlig Deniz Gelenek Hukukunun uygulanacagini
belirmigtir.

Divan, davada dliz esas sinir ¢cizme sartlarindan da bahse-
derek Bahreyn’in sagak adalara sahip olacak derecede ok
adasinin olmadigini, sinirinin ok girintili olmadigini be-
lirterek dliz esas cizgi ile karasularini belirleyemeyecegini
belirtmistir. Ote yandan Bahreyn’in kendisini takimada
olarak ilan etmedigini de tespit edilerek takimada esas
Cizgisinin de uygulanamayacagini belirterek tiim adala-
rin kendi etkisi tahtinda sinir belirlemesi yapilabilecegini
belirtmistir.

Divan kararinda 6nemsiz derecede olan olusumilara oran-
tisiz bir hak bahsetmenin uygun olmayacagina vurgu yap-
mistir. Ote yandan Katarin bir kisim sularina erigimi ancak
Bahreyn sinirlari icinde kalan sulardan olacagindan adalar
arasi diiz esas ¢izgi de cizilemediginde bu adalar arasi sula-
rin i¢ su olmadigina ancak Bahreyn’in karasuyu olduguna
hiikmederek her iki tarafin da birbirlerinin karasularindan
zararsiz gecis hakkina sahip olduguna vurgu yapmistir.

Divan, hakkaniyetli sonug elde etmek icin orta hattin belir-
lenmesi ya da kaydiriimasi faktorlerini incelemesi gerekti-
gini, bu baglamda “ilgili sartlar” konseptinin genel gelenek
hukuku oldugunu ve béllisiim sirasinda goz dniine alin-
mas| gerektigini belirtmistir.
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Moreover, the fact that the thesis Turkey assert that islands
do not have maritime jurisdiction other than the territorial
waters is supported by another State might alter the ap-
proaches of the other States.

In fact, theses of Turkey have legal basis. There are also in-
ternational judgments regarding this matter.

3.a Case Concerning Maritime Delimitation and Territorial
Questions between Qatar and Bahrain (ICJ, Qatar- Bahrain,
2001)

The Court ruled that Maritime Customary International
Law of the Sea was applicable to the casaunderlining that
neither Qatar nor Bahrain was a party to the Geneva Con-
vention on the Law of the Sea and only Bahrain is a party to
the UN Convention on the Law of the Sea but Qatar is only
asignatory toit.

The Court stated that Bahrain could not apply the method
of straight baselines in order to determine its territorial wa-
ters emphasising that its coasts were not indented and did
not have an adequate number of islands to qualify them as
a fringe of islands. On the other hand, the Court ruled that
each island had its own effect for the determination of the
baselines mentioning that Bahrain had not declared itself
as an archipelagic state; thus, it could not apply the archi-
pelagic baselines.

In its judgment, the Court underlined that it would be dis-
proportionate to bestow rights to insignificant maritime
features. Furthermore, the Court emphasised that both
parties shall have the right to innocent passage in the ter-
ritorial waters of the other party as Qatar could only reach
some of its waters through the waters located in the Bah-
rain boundaries and straight lines could not be drawn be-
tween theislands ruling that waters between these islands
were not internal waters but the territorial waters of Bah-
rain.

The Court stated that other factors which might suggest
an adjustment or shifting of the median line in order to
achieve an equitable result should be examined and con-
cluded that the concept of “relevant circumstances” was
the general customary law and it should be applied during
the delimitation process.

Even if the Court stated that the law tide line of the islet of
Fasht Al Jarim, which is located on the territorial waters of
Bahrain, would be the baseline, it ruled that giving a full ef-
fecttothisisletin the delimitation of maritime areas would
distort the boundary and have a disproportionate effect,
and concluded that it would have no effect in determin-
ing the boundary in the maritime delimitation given thata
minute part of it was above water at high tide.
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Divan ayrica Bahreyn karasularinda kalan Fasht Al Jarim
adaciginin gelgit alt siniriin esas hat olacagini belirt-
migse de b u adacigl deniz alanlari bolisimiinde tam etki
verilmesinin sinirin yoniini degistirecegini ve orantisiz bir
etki yapacagini belirterek gelgit sirasinda oldukca az bir
boliminin su yiizeyinde kalabildigini de dikkate alarak
denizalani bahgetmede hicbir etki dogurmayacagina karar
vermistir.

3.b Kanada-Fransa Deniz yetki alanlari belirlemesi (Arabu-
luculuk Mahkemesi, 1992)

Mahkeme taraflarin ileri stirdiigi vatandaglarinin eko-
nomik hayatinin balikciliga bagli oldugu arglimanini bo-
lisiim sirasinda dikkate alamayacagini, zira bolisimin
cografi oldugunu, buna karsin radikal bir sekilde béllisl-
min adil olmamasi durumunun dikkat edilmesi gereken
bir faktor oldugunu, UAD’In Kanada-ABD arasinda goriilen
Maine Korfezi davasinda “radikal sekilde adaletsiz” ligi ge-
¢im ve ekonomik gelismeye katostrafik bir etki dogurma
ihtimali olarak tarif ettigini belirtmistir.

Mahkeme, neticeten buradaki Fransiz adalarina UNCLOS’ta
ongorilen deniz alanlarinin tamamini degil oldukca kiiciik
bir alani belirlemistir. Ayrica balik¢ilik durumunun anlag-
malar dolayisl ile bu alan belirlemesinden etkilenmeyece-
gini not etmistir.

3.c Bilylik Britanya-Fransa Kita Sahanliginin Belirlenme-
siyle ilgili Dava (Arabuluculuk Mahkemesi, 1977)

Mahkeme ingiliz Kanali icinde yer alan “Isle of Wight”in
ana karadan dar bir gecitle ayrildigini ve neredeyse bitisik
oldugunu, “The Scilly Isles”in anakaraya 21 d.m. mesafe-
de oldugunu, bazilarinda yasam olan 48 adadan olugan ve
ana kararanin dogal cografi uzantisi niteliginde oldugunu,
anakarayla arasinda gel-git’lerde su altinda kalan kayalik-
lar oldugunu, kanal icersinde 8 d.m. mesafedeki bir kayalik
lizerinde Bly(k Biritanya’ya ait deniz feneri bulundugunu
belirtmistir. Avrupa yakasina yakin olan Breton-Normand
Korfezinde Biyiik Biritanya’ya bagli Alderney adalar gru-
bu-Avrupa kiyisina sekin deniz mili ve anakaraya 49 d.m.,
Guernsay adalar grubu-Avrupa kiyisina en uzak olan, Jer-
sey adalar grubu-Normandiya kiyisina 6.6 d.m. mesafede,
Minquires adalar grubu-jersey adasina 16 d.m. ve Fran-
sa’ya ait “lles Chausey” adalarina 8 d.m. takimada gruplari
oldugunu belirmigtir. Bu adalarin bir kisminda yasam olup
bazilari kayaliktir ve toplam ytzolctimleri 195 kilometre-
karedir. Ote yandan, kanalin ¢ikiginda Fransa’ya ait ana-
karaya 14 d.m. mesafede adacik, kayalik ve kumullardan
olusan Ushant adalari vardir.

Fransa tim sinirlarricin 12 d.m. karasuyu ilan etmigse de
BUyuk Britanya bu hakki sakli olmakla birlikte simdilik

3.b Delimitation of the Maritime Areas between Canada
and France (Court of Arbitration, 1992)

The Court stated that it would not consider, during the de-
limitation process, the argument that the economic lives of
the individuals depend on the fishery, asserted by both of
the parties, since the delimitation process is geographical;
however, radically inequitable delimitation was a factor to
be taken into consideration whichis not fair and stated that
the IC) described “radical inequity” as having a possible cata-
strophicimpact on the livelihood and economic development
in the case of Gulf of Maine between Canada and the USA.

In conclusion, the Court aranted a small part of maritime
entitlement for French islands at this area, not the whole
of the maritime entitlement provided for in the UNCLOS. In
addition, it noted that fishery would not be affected from
this delimitation process due to the agreements.

3.cCase Concerning Delimitation of the Continental Shelf be-
tween Great Britain and France (Court of Arbitration, 1977)

The Court stated that “the Isle of Wight”, located in the
English Channel, is divided from the mainland only by nar-
row passages and it may be said to be comprised within the
coastline of the mainland itself. The Court further stated
that “the Scilly Isles” have a distance of 21 NM to the main-
land and it consists of 48 islands some of which are inhab-
ited, and it is geographically a natural prolongation of the
mainland. The Court added that there are also rocks which
submerge at high tide and there is a lighthouse upon the
rocks belonging to Great Britain which lies 8 NM to the
channel. Itfurtherstated thatthere are groups of archipela-
gos: the Alderney group of islands of Great Britain located in
the Gulf of Breton-Normand, which is close to the European
side, lies eight nautical miles to the European coast and 49
NM to the mainland; the Guernsey group of islands is situ-
ated furthest from the European coast; the Jersey group of
islands lies 6.6 NM to the Normandy coast; the Minquires
group of islands lies 16 NM to the island of Jersey and 8
NM to “Iles Chausey”, belonging to France. Some of these
islands are inhabited and some of them are rocky and their
total surface area is 195 square kilometres. On the other
hand, there are the Ushant islands, belonging to France,
that lies 14 NM to the mainland at the exit of the channel,
which consists of rocks, shoals and islets.

Even if France established 12-NM territorial waters for all
of its boundaries, Great Britain reserves this right and it
established 3 NM of territorial waters and 12 NM of fishery
zone inside the Channel.

After the considerations, the Court held that the Geneva
Convention of 1958 on the Continental Shelf was appli-
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Kanal icerisinde 3 d.m. karasuyu ve 12 d.m. balikgilik alani
ilan ettigini belirmistir.

Mahkeme degerlendirmelerden sonra olaya 1958 Cenevre
Kita Sahanligi S6zlesmesinin uygulanacagini ve uluslara-
rasi teamUl hukukundaki gelismelerin de gz dnline alina-
cagini belirtmigtir. Uluslararasi teamil hukukunun temel
prensipleri arasinda “orantililik” ve “dogal olusumlarin
etkisinin makul degerlendirmesi” ilkelerinin bulundugu-
nu, orantililik ilkesinin bu davada uygulamak icin genig
oldugunu ve olugumlarin etkinin degerlendirilmesinde bir
faktor olabilecegini belirtmistir. Karsilikli devletlerin kita
sahanliklarinin o devlet anakarasinin uzantisini yansitti-
gini vurgulamistir. - orantililik ise bu belirmenin ve diger
olusumlarin etkisiyle ortaya ¢ikacak belirlemelerin kiyi/kita
sahanligioraniagisindan hakkaniyetli olup olmadigini tes-
pitte bir faktorddir.

Mahkeme karsilikli iki devlet arasindaki ortay hat ¢izmeyi
yetkisi icinde gorms ve Breton-Normand Korfezi icindeki
sigsularda kita sahanligi cizme yetkisi verilmedigini belirt-
mis ise de buradaki adalarin nasil degerlendirilecegi husu-
sunda goris ayriligl mevcut idi. BlyUlk Britanya adarlarin
oldugu yerden itibaren karsilikli iki kiyr arasinda ortay hat
onerirken Fransa anakaralar arasinda ortay hattin olaca-
gini, korfez icindeki adalarin ise Fransa kita sahanhg ice-
risindeki ayri alanlar olarak degerlendirilmesi gerektigini
belirtmekteydi. 1958 Cenevre Kita Sahanligi Sézlesmesi-
nin 6’nci maddesindeki cekince ve kargl beyanlari goz onG-
ne alan Mahkeme uygulanacak kuralin uluslararasi teamiil
hukuku olduguna karar vermistir.

Mahkeme, adalarin ingiliz Kanalinin icinin bir parcasi ol-
dugunu, anakaralar arasindaki ortay hattin her iki tarafa
da hakkaniyet 6lciisiinde kita sahanligi biraktigini ve bu
adalar olmasaydi béliisimiin bu sekilde olacagini, adala-
rin kdrfezin kollari arasinda olup cografi sartlari bu nedenle
bozdugunu belirtmistir.

Mahkemeye gore anakaranin dogal uzantisi olan kita sa-
hanligi konsepti ne kenara atilabilir ne de baska devletin
kita sahanligi icinde yer alan adalar icin mutlaktir. Boyle
bir durumda adalara deniz alanlari olusturmakta tam etki
verilirse anakara devleti ydniinden diger halde kendisinin
olacak olan kita sahanligindan belirgin birazalma olacaktir
ki bu hakkaniyete aykiridir. Bu da adil ve hakkaniyetli ol-
masl gereken bolimlemenin adaletsizlik sartlaridir ve ozel
sartlar konsepti altinda degerlendirilmelidir.

Bu degerlendirmelerden sonra Mahkeme, Kanal icerisinde
ortay hatile kita sahanhginin belirlenmesine, Kdrfez iceri-
sindeki adalarin 12 d.m. balik¢ilik sahasi disindaki alanla-
rin Fransa kita sahanhgi olduguna-Fransa yoniindekiic sig
kisimlari yetkisi disinda gormugtir- karar vermistir.

cable and that the developments in the customary interna-
tional law would also be taken into consideration. It stated
that “proportionality” and “reasonable evolution of the
effects of natural features” were among the fundamental
principles of the customary international law and that the
principle of proportionality was too wide to be applicable in
this case and it could be a factor in the evaluation of the ef-
fects of features. Itemphasised that the continental shelf of
the opposite States reflects the prolongation of the main-
land of that State. Proportionality, on the other hand, is a
factor in the determination of the equitable nature of the
proportion of this determination and determinations that
will be obtained with the effect of the other features to the
coast/continental shelf.

Even if the Court saw drawing median lines between two
opposite countries under its jurisdiction and stated that it
did not have the authority to draw a continental shelf on
the narrow waters in the Gulf of Breton-Normand, there
was a difference of opinions on how to consider these is-
lands. While Great Britain suggested a median line be-
tween two opposite coasts from the location where the
islands are located, France sustained that the median line
should be between the continental territories and the is-
lands inside the gulf should be evaluated as separate areas
under the continental shelf of France. Considering the res-
ervation under Article 6 of the Geneva Convention of 1958
on the Continental Shelf and the statements of the oppos-
ing parties, the Court held that the rule to be applied was
the customary international law.

The court held that the islands were an integral part of the
English Channel, that the median line between the main-
land territories left an equitable continental shelf to both
of the parties, and that the delimitation would be as such
if there had not been islands, and that the islands were lo-
cated on the arms of the gulf and thus disturbed the geo-
graphical conditions.

In the opinion of the Court, the concept of the continental
shelf,which is the natural prolongation of continent, is nei-
ther to be set aside nor treated as absolute in a case where
islands belonging to on the State. If islands were given
full effect in delimiting maritime areas, there would be a
substantial diminution in the continental shelf of the con-
tinental State which would otherwise accrue to itself, and
this situation is to be inequitable. These are the unfairness
conditions of the delimitation, which should be justified
and equitable, and this should be evaluated under the con-
cept of special circumstances.

After these considerations, the Court concluded that the
continental shelf was determined with the median line in
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SONUC

Libya ve Tiirkiye kita sahanhgi ve miinhasir ekonomik bdl-
ge szlesmelerine taraf olmamalari nedeniyle sézlesmesel
olarak birylikimlilik altinda degildir.

Adalarin karasularina sahip oldugu hususu uluslararasi
deniz teamil hukukudur. Bir kisim devletlerce uygulan-
maya baslanan 12 d.m.lik karasuyu siniri UNCLOS ile ta-
ninmig olup bu uygulama Akdeniz bélgesinde tam olarak
kabul gormemigtir.

Kita sahanligi ve minhasir ekonomik bélge, sozlesmelerde
yer verilmigtir ve bir kisim Ulkeler tarafindan da uygulan-
maktadir. Sinir veya karsilikli olan devletlerle ortay hat ¢izil-
mesi hususu ikili anlagmalara baglidir.

Oteyandan adalarin, anakara ile esdeger kita sahanligina ve
munhasir ekonomik bolgeye sahip olmadiklarr mahkeme
kararlari ile sabittir. Belirlemede 6zel sartlar, adalarin duru-
mu, ilgili alanlarile lgili kiyilarin uzunlugu gibi bircok faktér
devreye girmektedir. Yine bu durumda adalarin karasula-
rinin ana karaya ¢ok yakin olan yerlerde 6rnek mahkeme
kararlarinda uygulanabildigi gibi 3 d.m. altina da diisecek
sekilde ve en fazla 3 d.m. ile sinirlanmasi anakaralarin deniz
tizerindeki haklari agisindan 6nem arz etmektedir.

Ayrica, adalarin deniz alanlari haklari degerlendirmesinde,
Ege’deki adalarin Tirkiye anakarasinin uzantilart duru-
munda oldugu ve Tirkiye anakarasini bir set halinde kes-
memekte oluslari da goz oniine alinarak yukaridaki karar-
lar 1s1gInda deniz alanlarina ya hic ya da oldukca az sahip
olmalari gerektigi degerlendirilmelidir. Bu anlamda bagka
devlet anakarasina yakin ve onlarin cografi olarak uzantisi
olan adalarin 3 d.m. karasuyu hari¢, anakaraya bakan yon-
leri daha az olacak gekilde, deniz alanlarina sahip olmama-
lari, yukaridaki ictihatlarla uyumlu olacaktir.

Diger taraftan, Yunanistan’in Ege adalarini takimada ola-
rak niteleme cabalari takip edilmelidir. Esasen takimada
tabiri UNCLOSta anakarasi olmayan ada devletler icin 6n-
gorllmustir. Fakat bir kisim devletlerin takimada suyu
ilan ettikleri de bilinmektedir. Turkiye'nin bunlara kars
simdiden rezervlerini ilgili kuruluglara sunmasinin faydali
olabilecegi akla gelmektedir.

the Channel and that the areas 12 NM beyond the fishery
zone of the islands located inside the gulf were the conti-
nental shelf of France - itdeemed internal shallow areason
the side of France out of its jurisdiction.

CONCLUSION

Libya and Turkey have no contractual obligations since
they are not a party to the conventions of the continental
shelfand exclusive economic zone.

The fact that islands have territorial waters is under the cus-
tomary international law of the sea. A limit of 12 NM for the
territorial waters, which has been started to be implemented
by some States, is recognised with the UNCLOS but this imple-
mentation is not fully accepted in the Mediterranean region.

Continental shelf and exclusive economic zone have been
included in the conventions and some of the States are
implementing them. Limits or drawing of median lines for
opposing States depends upon the bilateral agreements.

onthe other hand, itis established with the court decisions
that the islands do not have an equal continental shelf and
exclusive economic zone as with the continental territo-
ries. There are many factors in the determination processes
such as special circumstances, the situation of the islands,
length of the coasts of the relevant areas and etc. In a simi-
larvein, itis alsoimportant, for the rights of the continental
territories on the seas, those ample court decisions might
be implemented where territorial waters of islands are too
close to the continental, or the territorial waters of islands
might be limited up to 3 NM or below 3 NM.

Inaddition, in the evaluation of the rights of maritime areas
oftheislands, it should be considered, in light of the above-
mentioned judgments, that the islands on the Aegean Sea
should have noorjusta little maritime area given that they
are the prolongation of the mainland of Turkey and they do
not cut the mainland of Turkey as a barrier. It will be in line
with the case law mentioned above that islands, which are
close to the continent of other States and prolongation of
them, should not have maritime areas except for the 3 NM
territorial waters, in @ manner where their sides opposing
the continental states have a smaller area.

Moreover, the efforts of Greece to named that the Aegean
islands are archipelagos should be followed. Essentially,
the expression of archipelago is provided in the UNCLOS for
island States that do not have mainland territories. Howev-
er, it is also known that few states have announced archi-
pelagic waters. This leads us to think that it might be useful
that Turkey submits declarations to the relevant organisa-
tions against them from now.
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BAKAN YARDIMCIMIZ UBURHAN KUS BELARUS'A
RESMI BiR ZIYARET GERCEKLESTIRDI
OUR DEPUTY MINISTER OF JUSTICE MR. UGURHAN KUS

PAYS AN OFFICIAL VISIT TO BELARUS

Bakan Yardimcimiz Sayin Ugurhan KUS, 5 Kasim 2019
tarihinde Belarus Adalet Bakanligrnin davetine icabetle
Belarus'a resmf bir calisma ziyareti i
gerceklestirmigtir. Sayin Bakan Yar- [
dimamiza ziyareti sirasinda Adli Tip
Kurumu Baskani Sayin Yalgin BUYUK

ile Genel Mudrligiimiz yetkilileri
eslik etmistir.

Anilan ziyaret kapsaminda Adalet Ba-

kan Yardimamiz Sayin Ugurhan KUS

ile Belarus Adalet Bakan Yardimcisl
Sayin Sergey ZADIRAN arasinda ikili =
gortsme gerceklestirilmis olup; goriigsmede iki tlke ara-
sindaki adli isbirligi konulari Gizerinde durulmus ve mev-
cutiyi iliskilerin daha da gelistirilmesi hususunda muta-
bik kalinmigtir.

ikili gbriismeyi miiteakiben iki Gilke teknik heyetleri ara-
sinda gerceklestirilen ¢alisma toplantisinda; cezai ve hu-
kuki konularda adliisbirligi konulari goristlmistdr.

Sayin KUS ve beraberindeki heyet tarafindan ayrica Bela-
rus AdIT inceleme Komitesi ziyaret edilmis ve adli tip ala-
nindaki isbirligi ile ortak calisma imkanlari ele alinmistir.

Mr.ugurhan KUS, Deputy Minister, paid an official work-
ing visit to Belarus by accepting the invitation of the

. Ministry of Justice of Belarus on 5
November 2019. During the visit, our
Deputy Minister was accompanied by
Mr.Yal¢in BUYUK, Head of the Institu-
tion of Forensic Sciences, and officials
from our Directorate General.

Within the scope of the visit bilat-
eral meeting was held between Mr.
ugurhan KUS, Deputy Minister of Jus-
8 tice, and Mr. Sergey ZADIRAN, Deputy
Minister of Justice of Belarus. buring
the meeting, the issues of judicial cooperation between
the two countries were stressed and it was agreed to im-
prove the current good relations further.

During the working meeting held, just after the bilat-
eral meeting, between the technical delegations of two
countries, the issues of judicial cooperation in criminal
and civil matters were discussed.

Furthermore, Mr. KUS and his accompanying delegation
paid a visit to Committee of Judicial Examinations of Be-
larus and cooperation in the area of forensic science and
joint working possibilities were addressed.

MOLDOVA BUYUKELCILIK MUSTESARININ GENEL MUDURLUGUMUZU ZiYARETI
COUNSELLOR OF THE EMBASSY OF THE REPUBLIC OF MOLDOVA

VISITS OUR DIRECTORATE GENERAL

Moldova BuyUkeelik Mistesari Sayin Tudor VASILICA ve
Konsolos Sayin Sorim PLESCO 31 Ekim 2019 tarihinde
Genel Mudurltguimze bir ziyaret gerceklestirmislerdir.

Ziyaret sirasinda, iki tlke arasin-
daki adli igbirliginin gelistiril-
mesi amaciyla, ikili anlagmalar g
ve protokol dogrultusunda ve k=
imkanlar olcisiinde taraflarin
ortak seminer, proje, etkinlik
gibi istisare gorlg ve toplantila- |
rinin gerceklestirilmesi konulari
muzakere edilmistir.

Gorusgmeler kapsaminda TUrkiye ve Moldova arasindaki
adltigbirligininyanisira, terérle miicadele konusu tize-
rinde durulmus ve bu alanda mevcut isbirliginin daha
da gelistiriimesi hususunda mutabik kalinmigtir.

Mr.Tudor VASILICA, Counsellor of the Embassy of the Re-
publicofMoldova,and Consul Mr.Sorim PLESCO paid a visit
to our Directorate General on 31 October 2019.

| During the visit, the following is-
| sues were discussed: with a view
to furthering judicial coopera-
tion between the two countries,
in accordance with the bilateral
agreements and protocols, and
B within the bounds of possibilities,
consultations and meetings of
the Parties such as joint seminars,

projects, and activities are carried out.

Within the scope of meetings, in addition to judicial coop-
eration between Turkey and Moldova, the matter of coun-
ter-terrorism was stressed and it was agreed to improve
the current cooperation in this area further.
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AVRUPA KONSEYi HELP ONLINE EGITiM PROGRAMI ACILIS TOPLANTISI
COUNCIL OF EUROPE HELP ONLINE TRAINING PROGRAMME OPENING MEETING

Avrupa Konseyi Bakanlar Kurulu'nun Avrupa in-
san Haklari Sozlesmesi (2004) 4 sayili tavsiye karari
dogrultusunda kurulmus olan HELP (Human Righ-
ts Educationfor Legal Professionals-Avrupa Konseyi
Hukukcularin icin insan Haklari Egitimi Avrupa Prog-
rami), Avrupa Konseyi’'ne (iye 47 devletteki hakim ve
savcilara dcretsiz cevrimici kurs ve egitim kaynaklari
sunmaktadir.

Soz konusu programlarda Avrupa insan Haklari Soz-
lesmesi ve Avrupa insan Haklari Mahkemesi’nin igle-
yisi ile ilgili konular basta olmak Uzere; insane hak-
larini ilgilendiren pek cok konuda cevrimici egitim
verilmektedir.

Bu dogrultuda, HELP Online Egitim Platformu kap-
saminda, katilimcilarin uluslararasi ceza hukuku ve
uluslararasi aile hukuku alanindaki cevrimici egitim-
lerine iligkin 10 Ocak 2020 tarihinde bir agilis toplan-
tisi gerceklestirilmigtir.

Genel Miidiir ardimcimiz Sayin Mustafa Tayip CICEK
tarafindan yapilan acilig konusmasinda HELP kapsa-
minda sunulacak egitim hakkinda agiklayici bilgiler
verilerek; egitime katilacak Genel Midirligimiiz
Tetkik Hakimlerinin, suclularin iadesi ve ¢cocuk kagir-
ma vakalarina iliskin 2 ay siirecek egitim almalarinin
planlandigi belirtilmistir.

HELP (Human Rights Education for Legal Profession-
als), established in accordance with the Committee
of Ministers of Council of Europe Recommendation
(2004) 4 on the European Convention on Human
Rights, offers free online courses and learning re-
sources for judges and prosecutors in 47 member
States of Council of Europe.

Within the scope of the programmes, online courses
are provided covering a range of subjects relating to
human rights, primarily the European Convention on
Human Rights and functioning of European Court of
Human Rights.

With regard to this, in the scope of HELP Online
Training Platform, an launching event was held on
10 January 2020, on online training of attendees in
the area of international criminal law and interna-
tional family law.

During his opening remarks, Mr. Mustafa Tayip CICEK,
our Deputy Director-General, shared explanatory in-
formation on the training to be provided within the
scope of HELP and pointed outthatithas been planned
that the Rapporteur judges serving at our Directorate
General will receive training on extradition and child
abduction cases for 2 months.

INTERNATIONAL LAW BULLETIN
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MYANMAR ALEYHINE ACILAN SOYKIRIM DAVASINDA

Yetkin ERGUN
Adalet Musaviri
Judicial Counsellor

ULUSLARARASI ADALET DiVANININ TEDBIR KARARI
INJUNCTION OF INTERNATIONAL COURT OF JUSTICE
IN THE GENOCIDE CASE AGAINST MYANMAR

Bilindigi Uzere, Myanmar Birligi Cumhuriyeti’nin
Arakan eyaletinde yasayan Musliman Rohingya
halki, Myanmardaki etnik gruplardan birini teskil
etmektedir. Rohingya MUslimanlarina kargi Myan-
mar silahli kuvvetleri Tadmadaw’in 2012 yilinin
Mayis ayindan itibaren baslattigl “temizleme ope-
rasyonu” adi altindaki zulim ve katliamlar, Glkede
esasen gecmisten bu yana Rohingyalara kargt ytrl-
tilen etnik ve dinsel ayrimciligin uluslararasi kamu-
oyunun dikkatini cekmesini kaciniimaz kilmistir.

islam isbirligi Teskilati (iiT) bu zulme pek cok kez

B

R ERE e T

tepki gostermis, son olarak 31 Mayis 2019 tarihinde
diizenlenen IiT 14. Zirve Toplantisrnin Nihai Bildiri-
minde , Gambiya’'nin baskanligini yaptigi “Rohing-
yalara Karsi insan Haklari ihlalleri Hakkinda Ad Hoc
Bakanlar Komitesi”nin 1T adina Uluslararasi Adalet
Divanrnda (UAD) dava a¢gmak icin gerekli islemlere
ivedilikle baglamasini talep etmistir.

Bunun sonucunda Gambiya, IIT ve {ye dlkelerin
destegiyle, Birlesmis Milletlerin (BM) yargi organi
UAD’de Myanmar aleyhine 11 Kasim 2019 tarihinde
dava agmigtir.

“the Final_C_om_muniqué of the 14th Summit Conference

As is known to all, Rohingya Muslims residing in the
state of Rakhine of Republic of Union of Myanmar are
one of the ethnic minorities in Myanmar. Persecutions
and massacres inflicted upon the Rohingya Muslims un-
derthe name of “cleansing operation” by the Tatmadaw
Myanmar’s armed forces since May 2012, incontestably
fixed the attention of the international community to
the ethnic and religious discrimination that has been
going on against the Rohingya so far.

Organization of Islamic Cooperation (0IC) had a strong
reaction to this brutality for multiple times, finally in

J ¢ N
P o _F }‘*-?; e

of 0IC held on 31 May 2019, Ad Hoc Ministerial Commit-
tee On Human Rights Violations Against The Rohingya”
under the Chairmanship of Gambia requested the ini-
tiation of the procedure to file a case with the Interna-
tional Court of Justice (1CJ) on behalf of the OIC.

As a consequence, Gambia filed a case against Myanmar
on 11 November 2019 with the ICJ the judicial body of
the United Nations (UN) with the support of OIC and
other member countries.

Prominent Subjects in the Application Filed by Gambia
on 11 November 2019
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Gambiya’'nin 11 Kasim 2019 Tarihli Bagvurusunda
One Cikan Basliklar

Davanin hukuki sebebi, Myanmar’in Rohingya hal-
kina yonelik olarak dzellikle 2016 yili EKim ayindan
itibaren yogunlasan soykirim eylemleri sebebiyle,
iki Glkenin de tarafi oldugu Soykirimin Onlenmesi
ve Cezalandiriimasina Dair BM Sozlesmesi'ni (ki-
saca “Soykirim Sozlesmesi”) ihlal etmis olmasidir.
Gambiya, akit devletlere UAD’de dava agma yetkisi
taniyan Soykirim Sézlesmesi'nin 9’uncu maddesi
uyarinca Mynamara bu davayl agma hakkinin bu-
lundugunu kaydetmistir.

Gambiya’nin talepleri, “nihai talepler” ve “Onleyici
tedbir talepleri” olarak ikiye ayriimaktadir. Nihai ta-
lepler, Soykirim Sézlesmesi’nin ihlal edildiginin tes-
pitedilmesi;Myanmarinihlal olusturan eylemlerine
son vermesi ve tekrarlanmasini 6nlemesi; faillerin
uluslararasi ceza mahkemeleri de dahil olmak Gzere
yetkili mahkemelerce cezalandiriimasini saglamast;
Rohingya halkinin zararlari gidermek amaciyla gl-
venli geri dondslerini saglamasi, tam vatandaslik ve
insan haklarina saygl duyup korumasi, herhangi bir
ayrimciliga ve zulme ugramalarini engellemek icin
gerekli adimlari atmasidir.

Ancak Gambiya dncelikli olarak, Myanmar’in Rohin-
gya halkina karsi soykirim fiillerini sonlandirmasi
ve soykirim sucuna iligkin delillerin korunmasi igin,
UAD Statlisi’niin 471’inci maddesinin birinci fikra-
sinda yer alan “Divan, sartlarin gerekli kildigi kana-
atine varirsa, taraflardan birinin haklarini korumak
lizere Onleyici tedbirlere karar verme yetkisine sa-
hiptir.” hiikm{ geregince dnleyici tedbirlerin alin-
masini talep etmistir.

iste bu dnleyici tedbir taleplerine iliskin durugmalar
10-12 Aralik 2019 tarihlerinde Lahey’de gerceklesti-
rilmistir. Durugmalarda Gambiya heyetine Gambiya
Adalet Bakani ve Bassavcisi Abubacarr Marie Tam-
badou, Myanmar heyetine ise Myanmar Disisleri Ba-
kani Aung San Suu Kyi baskanlik etmigtir.

Durusmalara Dair Notlar

Gambiya, ¢esitli BM inceleme raporlarinda Myanmar
silahli kuvvetlerinin eylemlerinin soykirim niyetiyle
islendigini ortaya koyan bulgu ve degerlendirmelere
yer vermistir.

The legal reason of the case is the violation of the UN
Convention on the Prevention and Punishment of the
Crime of Genocide (“Genocide Convention”) to which
both countries are parties, on the grounds of the geno-
cide acts by Myanmar which have intensified towards
the Rohingya since October 2016. Gambia noted that it
has the right to file a case against Myanmar in accor-
dance with Article 9 of the Genocide Convention autho-
rizing the contracting parties to bring a case with the 1C).

Gambia’s demands were divided into two, first one be-
ing “final requests” and the second “requests on pro-
visional measures”. Final requests comprise determi-
nation of violation of the Genocide Convention, the re-
quest from Myanmar to end its infringements and not
to make them again, ensuring the punishment of per-
petrators by competent courts including international
criminal courts; ensure their safely return with the aim
of overcoming the damages incurred by the Rohingya,
protection and respect of their full citizenship and hu-
man rights, taking the necessary steps to prevent any
actof discrimination and brutality towards them.

However, Gambia primarily requested the taking of
provisional measures pursuant to the provision “The
Court shall have the power to indicate, if it considers
that circumstances so require, any provisional mea-
sures which ought to be taken to preserve the respec-
tive rights of either party.” laid down in the first para-
graph of Article 41 of the Statute of ICJ , so that Myan-
mar ceases the acts of genocide against the Rohingya
and protects the evidence on the crime of genocide.

Hearings concerning the requests on these provisional
measures took place in the Hague on 10-12 December
2019. During the hearings, the delegation of Gambia
was presided by Gambian Justice Minister and Attorney
General Abubacarr Marie Tambadou and the delega-
tion of Myanmar was presided by Foreign Minister of
Myanmar Aung San Suu Kyi.

Notes on the Hearings

Gambia provided findings and evaluations from several
UN evaluation reports stating that acts of the Myanmar
armed forces were committed with genocidal intent.
In this context, a reference has been made to the state-

ment of the UN Special Rapporteur for Human Rights
in Myanmar Yanghee Lee that was made at the UN
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Bu kapsamda, BM Myanmar insan Haklari Ozel Ra-
port0rl Yanghee Lee’nin 12 Mart 2018 tarihinde
BM insan Haklari Konseyi'nde yaptigi aciklamasina
atifta bulunulmustur. Lee, aragtirmalari sonucunda
Myanmar:da islenen suclarin soykirrmin karakteris-
tik dzelliklerini tagidigina daha fazla ikna oldugunu,
Myanmar askeri kuvvetlerinin st diizey gorevlile-
rinin Arakan’daki soykirrmdan sorumlu tutulmalar
gerektigini, bu yetkililerin tartismasiz sekilde devlet
adina hareket ettiklerini belirtmistir.

Ayrica Ozel Raportdr Lee’nin hazirladigi ¢cok sayida
raporda, Rohingya Misliimanlarinin kdylerinin yerle
bir edildigi, insanlarin evlerin icerisine kilitlenerek
evlerinin yakildigi, cocuklarin atesin icerisine ati-
larak ebeveynlerine de bunlarin izletildigi, baba ve
erkek cocuklarin ailelerinin g6zinin ontnde infaz
edildigi, anne ve kiz cocuklarin ise tecaviiz edildikten
sonra oldurdldikleri ve kimi zaman yakilarak 6ldi-
rildikleri kaydedilmektedir.

Yine, BM insan Haklari Konseyi Myanmar Bagimsiz
Uluslararasi Arastirma Komisyonu’nun (BM Aras-
tirma Komisyonu) 12 Eylil 2018 ve 16 Eylil 2019
tarihli raporlarinda , 600°’den fazla magdur ve gor-
gl sahidi ile 250°den fazla aragtirmaci, diplomat,
hikimet ve hikimet digl organizasyon temsilcile-
ri gibi ilgililer ile yapilan mulakatlar sonucu tespit
edilen bulgulara yer verilmistir. Lee’nin bulgularini
destekleyen bilgiler 1s1ginda, goce zorlanan ve kat-
ledilen Rohingyalardan geriye kalan bolgedeki yak-
lagik 600.000 Rohingya Mislimaninin halen soy-
kirim tehdidi altinda bulundugu, eylemlerin soyki-
rim amaclyla yapildigina dair deliller bulundugu ve
Myanmar devletinin bu soykirimdan sorumlu oldu-
gu kaydedilmistir.

Rohingya halkinin devam eden agir ve telafisi mim-
kin olmayan zararlarinin 6nline gecilebilmesi ama-
clyla Divan’inivedilikle dnleyici tedbire karar verme-
si gerektigini belirten Gambiya, Divan’in ge¢miste
onleyici tedbirlere dair verdigi bazi kararlari emsal
gostermistir.

Gercekten Divan, iran ile ABD arasindaki davada 3
Ekim 2018 tarihinde verdigi onleyici tedbir kara-
rinda, gercek ve yakin bir telafisi mimkuin olmayan
zarar riskinin bulunmasi halinde, nihai talep konu-

Human Rights Council on 12 March 2018. Lee indicat-
ed that as a result of the research she made, she was
convinced more than before that crimes committed in
Myanmar carried the characteristics of genocide, the
high- ranking officials in the Myanmar armed forces
should be held accountable for the genocide in Rakh-
ine state, these officials incontestably acted on behalf
of the State.

Moreover, many of the reports prepared by the Special
Rapporteur Lee indicate that villages of the Rohingya
Muslims were torn down, people were locked down in
their houses, their houses were burned, children were
thrown into the fire and their parents were forced to
watch them burn, fathers and sons were executed be-
fore the very eyes of their families, mothers and daugh-
ters were murdered after being raped and sometimes
burned to death.

Also in its reports of 12 September 2018 and 16 Sep-
tember 2019, Independent International Fact-Finding
Mission on Myanmar (UN Fact-Finding Commission) in
UN Human Rights Council provided findings from the
interviews with more than 600 victims and witnesses,
more than 250 researchers, diplomats, representatives
from governments and non-governmental organiza-
tions. In the light of the data supporting Lee’s findings,
it is noted that around 600,000 remaining Rohingya
Muslims from the forced migration and massacres are
stillunderthe threat of genocide, there is evidence sug-
gesting that their acts were committed with genocidal
intent and the State of Myanmar is responsible for this
genocide.

With a view to hindering the severe and non-compen-
sable damages constantly inflicted upon the Rohingya
people, Gambia requested from the Court to immedi-
ately issue preventive measures and showed some of
the previous decisions of the Court on preventive mea-
sures as precedent.

Indeed, the Courtin its ruling of 3 October 2018 on the
provisional measure for the Case Islamic Republic of
Iran v. United States of America, only if there is a real
and imminent risk that irreparable prejudice will be
caused and if the situation is so urgent that a decision
on the final request cannot be awaited, the Court will
give a decision on preventive measure.
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sunda verilecek kararin beklenemeyecegi kadar acil
bir durum varsa, Divanin dnleyici tedbir karari vere-
cegi belirtilmistir.

Ayrica, Bosna Hersek ile Sirbistan-Karadag arasinda
Soykirim Sozlesmesi'nin ihldli cercevesinde gori-
len davada da Divan 8 Nisan 1993 tarihinde onleyici
tedbirlere hilkmetmistir. Karar gerekcesinde, 6nleyi-
ci tedbire karar vermek icin Divan’in Soykirim Soz-
lesmesinin ihlal edilmis olduguna karar vermesine
veya olay ve olayin failleri hakkinda kesin tespitler
yapmasina gerek olmadig ifade edilmistir.

Myanmar ise aske-
ri glclerin terdrle
mucadele kapsa-
minda faaliyette
bulunduklarint,
soykirim  niyetiyle
su¢ islenmedigini,
tlkelerinde askeri W
yargl sistemi oldu-
gunu, agiriya kagan
eylemlerde bulu-
nan askeri perso-
nelin askeri yargi tarafindan yargilanacagini, Soy-
kirim Sézlesmesi'nin ihlal edilmemis oldugunu, 6n-
leyici tedbirlere hilkmedilmesi gereken aciliyet du-
rumunun olusmadigini belirtmistir. Bu agiklamalar
IsIgIinda, davanin tamamen Divan’in is listesinden
cikarilmasini, aksi halde dnleyici tedbir taleplerinin
reddedilmesini talep etmigtir.

Durusmalarin sonunda Divan, kararin agiklanacagl
durugmanin bilahare ilan edilecegini belirtmistir ve
bu karar durugmasi 23 Ocak 2020 tarihinde gercek-
lestirilmistir.

Divan’in 23 Ocak 2020 Tarihli Onleyici Tedbir Karari

Divan, ge¢mis ictihatlarinda oldugu gibi, davanin
esasina dair kesin tespitler yapmaksizin (“prima fa-
cie” yargilama) bagvuruyu incelerek bir karar verdi-
gini aciklamistir.

Myanmar, durugma asamasinda, yine Gambiya’nin
davay! IiT adina acmis oldugunu, dolayisiyla asil
davacinin iiT oldugunu ve ancak UAD Statiisii’'niin
34’(inci maddesinin birinci fikrasina gore UAD’de
gorulen davalarda yalnizca devletlerin taraf olabi-

Furthermore, the Court issued preventive measures on
8 April 1993, on the case Bosnia-Herzegovina v. Serbia
-Montenegro within the framework of the violation of
the Genocide Convention. It is stated in the grounds of
the decision that in order for the Court to issue preven-
tive measures, its decision upon the violation of the
Genocide Convention or final determination on the in-
cidentand perpetrators is not required.

on the other hand, Myanmar indicated that armed
forces conducted activities of counter-terrorism, a
crime with genocidal intent has not been committed,
they have military
justice system
in their country,
military personnel
who have com-
mitted  extrem-
ist acts would be
tried within the
military  justice
system, Geno-
cide  Convention
was not violated,
and the urgency to issue preventive measures has
not emerged. In the light of these remarks, Myanmar
requested that the case be removed from the records
of the Court completely, or the demand on preventive
measure be rejected.

Atthe end of the hearings, the Court said that the hear-
ing for the announcement of the decision will be pro-
nounced afterwards and that hearing took place on 23
January 2020.

Decision ofthe Courtdated 23 January 2020 on Preven-
tive Measures

The Court, having reviewed the application, gave a
decision without a final determination on the merits
of the case (“prima facie” case), just as in its previous
case-law.

Myanmar, in the course of the hearing, claimed that
Gambiafiled the case on behalf of the OIC, therefore the
actual claimantisthe OIC, however pursuant to the first
paragraph of Article 34 of the Statute of the ICJ, only the
States can be parties to cases heard within the I1CJ, for
this reason, the case should be rejected. However, the
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lecegini, bu sebeple davanin reddedilmesi gerekti-
gini iddia etmistir. Ancak Divan, Gambiya’nin kendi
ismiyle davayi actigini belirlemek, diger Glkelerin
veya IiT’nin Gambiya'yr destekledigini aciklamala-
rinin onu “aracl” konumuna sokmayacagina karar
vermistir.

Ayrica, Rohingya halkina yonelik eylemleri baki-
mindan Gambiya ile arasinda hukuki uyusmazlik
olugmadigini belirterek, davanin reddini talep eden
Myanmar’in bu savunmasi da kabul edilmemigtir. 8
Agustos 2019 tarihli BM Arastirma Komisyonu Ra-
poru’nda “Myanmar’in soykirimi yasaklamamasl
nedeniyle devlet olarak sorumlu oldugu” hususu-
na isaret edildik-
ten sonra Gambi-
ya, Banglades ve
iiT’nin Myanmara
kargl davaagmaca-
lismalarinin mem- S
nuniyetle kargilan- 3
digiaciklanmistir.
Ancak  Myanmar
ayniraporu “onyar- ‘g
gili, kusurlu ve ger- =
ceklerden  ziyade
masallara dayanan bir rapor” olarak nitelendirmis-
tir. Yine, Gambiya, Myanmara 11 Ekim 2019 tari-
hinde Nota gbndererek Soykirim Sozlesmesini ihlal
ettigini bildirmig ve bu Sozlesmeyi derhal uygula-
maya davet etmistir.

Bu sebeplerle, Gambiya ile Myanmar arasinda bu
dava bakimindan husumet olustuguna karar veren
Divan, soykirim Sozlesmesi’nin 9’uncu maddesi ge-
regince yargilama yetkisine sahip oldugunu kabul
etmistir.

Kararda, Rohingya Muslimanlarinin Soykirim S6z-
lesmesinin 2’nci fikrasi anlaminda haklari korunan
“ulusal, etnik, irksal veya dinsel bir grup” oldugu ve
talep konusu Onleyici tedbirlerle bu grubun haklari
arasinda bag bulundugu ifade edilmistir. Dolayisly-
la, Divan’in 6nleyici tedbir karari verebilmesi i¢in ge-
rekli olan “Onleyici tedbirlerin hakkin korunmasini
saglayacak dlctide makul olmasi” kriterinin gercek-
lestigini kaydedilmistir.

Sonug olarak Divan, Rohingya Muslimanlarinin

Court indicated that Gambia filed the case by using its
own name, and decided that the statements of other
countries or OIC supporting Gambia do not make Gam-
bia an “intermediary”.

Furthermore, having said thatthereis notany legal dis-
pute between Myanmar and Gambia on account of the
acts against the Rohingya people, Myanmar requested
the rejection of the case, but the mentioned defence
statement of Myanmar was found inadmissible either.
Reportofthe UN Fact-Finding Commission on 8 August
2019 touched upon “the accountability of the Myan-
mar State due to the lack of a ban on genocide”, it also
welcomed the efforts of Gambia, Bangladesh and OIC
to file a case against
l Myanmar. However,
Myanmar  defined
the said report as “a
prejudiced, faulty
! reportbased on tales
which are far from
the truth”.  Also,
Gambia indicated
to Myanmar that it
infringed upon the
Genocide  Conven-
tion by sending a diplomatic note on 11 October 2019
and invited Myanmar to implement the Convention as
soon as possible.

For these reasons, deciding that hostility arose between
Gambiaand Myanmarwith regard to that case, the Court
accepted that it has the authority to conduct proceed-
ings pursuant to Article 9 of the Genocide Convention.

The ruling stated that the Rohingya Muslims is a “na-
tional, ethnic or religious group” whose rights are pre-
served within the meaning of the second paragraph
of Article 2 of the Genocide Convention and there is a
link between the requested preventive measures and
the rights of this group. Therefore, it is noted that the
criteria “preventive measures must be reasonable so as
to protect the rights” which is necessary for the Court’s
decision on preventive measure is met.

In conclusion, by stating that the protection of the
rights of Rohingya Muslimsis an urgent need and there
is an imminent risk that irreparable damage will be
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Yetkin ERGUN

MYANMAR ALEYHINE ACILAN SOYKIRIM DAVASINDA
ULUSLARARASI ADALET DIVANININ TEDBIR KARARI

haklarinin korunmasinin aciliyet arz ettigini ve te-
lafisi mimkiin olmayan zarar riskinin bulundugunu
belirterek Myanmar aleyhine asagida aciklanan dort
onleyici tedbire karar vermigtir.

Myanmar basta 6ldirme, ciddi bedensel ve zihinsel
zararlar verme, grubun butinuyle veya kismen fi-
ziksel varligini ortadan kaldirmasi hesap edilerek
yasam sartlarini kasten degistirme ve grup icerisin-
de dogumun engellenmesi suclari olmak Uzere, si-
nirlari icerisindeki Rohingya halkina kargi Soykirim
Sézlegmenin 2'nci maddesinde sayilan suglarin is-
lenmesini 6nlemek igin tim tedbirleri alacaktir.

ikinci olarak Myanmar, askeri unsurlarinin, devlet
tarafindan yonetilen veya desteklenen diizensiz si-
lahli gruplarin, devletin kontrolinde veya etkisinde
olan herhangi bir organizasyonun Rohingya halkina
karsl yukaridaki paragrafta belirtilen suclari igleme-
mesini saglamalidir. Ayrica bu unsurlarin soykirrma
tesebbs, tesvik veya istirak etmemesini, soykirim
icin anlagma yapmamasini temin etmelidir.

Myanmar, Uclincii tedbir geregince, Sozlesmenin 2°nci
maddesi kapsamina giren sug iddialarina dair delille-
rin yok edilmesini dnleyip, bu delilleri koruyacaktir.
Son olarak Myanmar, bu onleyici tedbirlerin yerine
getirilmesine dair gerceklestirdigi islemleri karar
tarihinden itibaren 4 ay icerisinde Divan'a rapor
edecektir. Bu ilk raporun ardindan, nihai taleplere
dair son karar verilinceye kadar her 6 ayda bir Di-
van’a rapor sunacaktir.

UAD’nin kesin mahiyetteki bu tedbir kararinin, Ro-
hingya Mislimanlarinin yasadigi zulme uluslara-
rasi hukukun daha fazla sessiz kalmayacaginin ilani
anlaminda tarihi bir 6neme sahip oldugu degerlen-
dirilmektedir.

caused, the Court issued the following four preventive
measures against Myanmar.

Myanmar shall, in relation to the members of the Ro-
hingya group in its territory, take all measures to pre-
vent the commission of all acts within the scope of Ar-
ticle Il of the Genocide Convention, in particular killing
members of the group, causing serious bodily or mental
harm, deliberately inflicting on the group conditions of
life calculated to bring about its physical destruction in
whole or in part; and imposing measures intended to
prevent births within the group.

Secondly, Myanmar shall, in relation to the members of
the Rohingya group, ensure that its military, as well as
anyirregulararmed units which may be directed or sup-
ported by it and any organizations and persons which
may be subject to its control, direction or influence, do
not commit any acts described in the paragraph above.
It shall also ensure that these elements do not attempt
to commit genocide, make an incitement to commit
genocide, complicit in genocide or make an agreement
to commit genocide.

As part of the third measure, Myanmar shall prevent the
destruction and ensure the preservation of evidence re-
lated to allegations of acts within the scope of Article Il
of the Convention.

Finally, Myanmar shall submit a report to the Court on
all procedures taken to implement these preventive
measures within four months, as from the date of this
decision, and thereafter every six months, until a final
decision on the case is rendered by the Court.

This binding decision of the International Court of Jus-
tice on preventive measure that is of historical signifi-
cance since it demonstrates that the international law
will no longer remain silent to the massacres inflicted
upon the Rohingya Muslims.
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GENEL MUDURLUGUMUZ YETKILILERININ

HOLLANDA CALISMA ZiYARETI

OFFICIALS OF OUR DIRECTORATE GENERAL
REALISES A STUDY VISIT TO THE NETHERLANDS

Genel Mudurimiz Sayin
Kasim CICEK, beraberin-
deki heyetle birlikte Hol-
landa’nin  resmi daveti
lzerine, 5-6 Kasim 2019
tarinlerinde Lahey’e resmi
bir caligsma ziyareti gercek-
lestirmistir.

Ziyaret kapsaminda, Hollanda Adalet ve Guvenlik
Bakanligl Hukuk ve Operasyon isleri Midiirii Sayin
Gerardvan BALLEGOOI] ile adli yardimlagsma merkezi
makam olarak faaliyet gosteren Uluslararasi iligkiler
ve Cezal Konularda Adli Yardimlagma Departmani
Mudird Sayin Klara SCHEEPERSVE uzman heyet ile
gortismeler gerceklestiriimistir.

Yapilan gortigmelerde, her iki tlkenin adliyardimlas-
ma konularindakiyasal ve kurumsal yaptlanmalarina
yonelik karsilikli bilgi alisverisinde bulunulmus, adli
yardimlasma da dahil olmak Uzere ikili isbirliginin
daha da gelistirilmesine yonelik adimlarin atiimasi
konusunda mutabik kalinmigtir.

Heyetimiz tarafindan Lahey BUyukel¢imiz Sayin Saban
DiSLi de ziyaret edilerek istisarelerde bulunulmustur.

7~ d his  accompanying  del-
egation, realised an official
study visit to The Hague on
B 5-6 November 2019 upon

=8 the official invitation of the
Netherlands.

Within the scope of the visit, meetings were held with
Mr Gerard van BALLEGOOIJ, Director of Legal and Op-
eration Affairs of the Ministry of Justice and Security of
the Netherlands, and Ms Klara SCHEEPERS, Director of
the Department of International Relations and Legal
Assistance in Criminal Matters, which is the central
authority for legal assistance, and with the delega-
tion of experts.

In the meetings, exchange of information took place
on the legal and institutional structures on legal as-
sistance of both of the countries, and it was agreed
that steps will be taken to further enhance the bilat-
eral cooperation, including legal assistance.

The delegation also paid a visit to Mr Saban DiSLi, the Am-
bassador to the Hague, and consultations were realised.

KAZAKISTAN CUMHURIYET BASSAVCILIGININ ZiYARETI
THE VISIT BY KAZAKHSTAN CHIEF PUBLIC PROSECUTOR’S OFFICE

Genel Mudurimiz Sayin Ka-
sim CICEK, Kazakistan cumhu- %
riyeti Bagsavciligl Dis iliskiler
Dairesi Bagkani Sayin Galyzam -
KOIGELDIYEV ~ beraberindeki % ©
heyeti 19 Kasim 2019 tarihin- -
de kabul etmisgtir.

Toplantida konuk heyet bas-
kani, 6ncelikle ziyaretleri kap-
saminda karsilastiklar ilgi ve
alakadan duyduklarr memnu-
niyetleri dile getirmisler, ceza istinabe, iade ve nakil
taleplerine iligkin bilgi ve belgeleri paylagmislar ve l-
kemizden anilan taleplerini yinelemislerdir.

S6z konusu goriismede, Genel Midirlliglimiz tem-
silcileri de hazir bulunmuslardir.

Mr Kasim CICEK, the Director-
General, received Mr Galyzam
KOIGELDIYEV, Head of Depart-
ment of Foreign Relations of
the Chief Public Prosecutor’s
Office of Kazakhstan, and his
i'A accompanying delegation on
19 November 2019.

In the meeting, head of the
delegation following express-
ing the interest and hospitality
they received during their visit, shared information
and documents with regard to their requests on crim-
inal rogatory, extradition and transfer, and reiterated
those requests from our country.

Representatives of the Directorate-General also at-
tended the meeting.
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CEK CUMHURIYETi KONSOLOSLUK GOREVLILERI
GENEL MUDURLUGUMUZU ZiYARET ETTI
CONSULATE OFFICIALS OF THE CZECH
REPUBLIC VISITS OUR DIRECTORATE GENERAL

Cek Cumhuriyeti Biyikelciligi'nde gorevli Konsolos Dr. Yavuz YILMAZ, Deputy Director-General, received
Jiri FRYDA ve Konsolosluk memuru Gabriela KOCA- Jiri FRYDA, the Consul of the Embassy of the Czech
DAS, 10 Aralik 2019 tari- ™ Republic, and Gabriela
hinde Genel MUdr Yar- KOCADAS, a cConsulate
dimcimiz Sayin Dr. Yavuz _ J official, on 10 December
YILMAZ tarafindan kabul ['-1 2019.

edilmistir.

q,, During the meeting,

Gorlgmeler sirasinda iki
tlke arasindaki adli ig
birligi kapsaminda hu-
kuk istinabe ve ceza isti-

within the scope of ju-
dicial cooperation be-
tween the two coun-
tries, files of legal as-

nabe dosyalari gortgilmus; mevcut ig b|rI|g|n|n ond- sistance on civil and criminal matters were discussed

muzdeki donemde de devam ettirilmesi hususunda and it was agreed that the existing cooperation is
mutabik kalinmistir. maintained in the long view.

GENEL MUDURLUGUMUZCE “MULTECIi HUKUKU”
KONULU KONFERANS DUZENLENMISTIR

OUR DIRECTORATE GENERAL ORGANIZES THE
CONFERENCE ON “REFUGEE LAW”

Genel Midurligiimiizce 8 Ocak 2020 tarihinde Kasta- our Directorate General organized the conference
monu Universitesi Rektdri Prof. DrAhmetHamleO— on “Refugee Law” with the participation of Prof.

PAL'In istirakleriyle “Mlteci
Hukuku” konulu Konferans
duzenlenmistir.

S6z konusu Konferans kap-
saminda, oncelikle muilteci
hukukunu evrensel diizeyde
ve kapsamli bir sekilde du-
zenleyen 1951 tarihli Cenev-
re Sozlesmesi ve Eki Protokol
hakkinda genel aciklama-
larda bulunulmustur. De-
vamla milteci statistnin
kazaniimasi i¢in aranan ko-
sullar, multeci hukukunun
temel prensiplerinden olan
non-refoulment ilkesi ile

milteci statisiinin kazanilmasi dnleyen veya vyitiril-
mesine neden olabilen haller hakkinda ayrintili bilgiler

paylagiimigtir.

*——DrAhmet Hamdi TOPAL,

Rector of Kastamonu Univer-
sity,on 8 January 2020.

Within the scope of the con-
ference, firstly general ex-
planations were delivered
concerning the Geneva Con-
vention of 1951 and Addi-
tional Protocol thereto that
regulate the refugee law at
a global level and in a com-
prehensive manner. Further-
more, detailed information
were shared concerning the
required conditions for re-
ceiving refugee status, non-
refoulment principle that is

one of the fundamental principles of refugee law, and
the situations which may cause to prevent receiving
refugee status or to lose it.
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AVRUPA BiRLiGINDE

Tayyip EROGLU CEZAI KONULARDA ADLI iSBIRLIiGi
Tetkik Hakimi JUDICIAL COOPERATION IN CRIMINAL
Rapporteur Judge MATTERS IN THE EUROPEAN UNION

Avrupa’da suregelen catigmalara son vererek kalici
bir barig ortami olugturulabilmesi amaciyla tye dev-
letler ve onlarin vatandaslarr arasinda ortak ¢ikarlara
ve degerlere dayall bir Avrupa biitiinlesmesi hedefi ile
baslangicta 6 kurucu tlke ile temelleri atilan ve bu-
glinicin 28 liye devlete ulagan “Avrupa Birligi”, her ne
kadar ekonomik bir biitinlegme hareketi olarak bas-
lamig ise de, zaman icerisinde sosyal ve siyasi blttin-
lesme yolunda ilerlemistir.

GUnumize kadar gecen sireg icerisinde Uye devletler,
sosyal, ekonomik, siyasi ve kilturel alandaki isbirlik-
lerini her gecen glin daha da arttirmiglardir. Birligin
yetki ve faaliyet alanlar ile kurumsal yapisi da, bii-
tlinlesme hedefi dogrultusunda yillar icerisinde degi-
sip gelismigtir.

Baslangicta ekonomi odakli bir bittinlesme fikri ha-
kim oldugu icin, kurucu antlagmalar polis ve adli is-
birligi alani ile dogrudan ilgilenmemekteydi. Ancak
zamanla i¢ pazarin buytk 6l¢lide tamamlanmasi ve
ekonomik entegrasyonun belirli bir seviyeye ulas-
masinin ardindan uye dlkeler arasinda sinir kontrol-
lerinin kaldiriimasi, Avrupa vatandaslarinin Glkeler
arasinda serbest dolagimini saglamanin yani sira suc
isleyen kisilerin de ulus Otesi hareket edebilmesine
imkan vermistir. Ozellikle organize suc orgiitleri Av-
rupa ¢apinda serbest dolagim imkani bulmus, buna
karsilik kurumlarin yetkileri ulusal sinirfar icerisinde
kalmistir.

Bu durumun beraberinde ciddi sorunlar getirmesi
uzerine sinir agan suglar ile micadelenin Avrupa Bir-
ligi diizeyinde ele alinmasi ve polis, glimriik ve adli bi-
rimler arasindaki isbirliginin giiclendirilmesi zorunlu
hale gelmistir. Nihayet yasanan bu gelismeler ve si-
yasi bitlinlesme hedefi dogrultusunda 1 Kasim 1993
tarihinde Maastricht Antlagmasi (diger adiyla Avrupa
Birligi Antlagmasi) ile Ui siitunlu Avrupa Birligi yapisi
olusturularak “adalet ve igislerinde igbirligi” Avrupa
butlinlesmesine dahil edilmistir.

Although the “European Union”, the foundations of
which were initially laid down with 6 founding mem-
bers beginning and reached 28 member states today
was initially founded to end the continuous conflicts
in Europe and to create a lasting peace, with the aim
of a European integration based on common interests
and values between member States and their citizens
and although it has founded as an economic integra-
tion movement, it progressed towards social and po-
litical integration over time.

In the process so far, member States have progres-
sively increased their cooperation in social, economic,
political and cultural fields. The Union’s mandate and
fields of activity and its institutional structure, have
alsoevolved over theyearsin line with the goal of inte-
gration. Founding treaties were not directly concerned
with the police and judicial cooperation, as the idea of
an economy-focused integration prevailed initially.

However, following the completion to a large extent
of the domestic market and the economic integration
has reached to a certain level over time, the lifting of
border controls between the member countries, in
addition to ensuring the free movement of European
Citizens among countries, it has also enabled crimi-
nals to act in many countries (trans-borders). Orga-
nized crime organizations, in particular, had the op-
portunity to move freely across Europe, whereas the
jurisdiction of the institutions remained within their
national borders.

As this situation brings serious problems, it has be-
come imperative to tackle the cross-border crime at
the European Union level and to strengthen the co-
operation between the police, customs and judicial
units. In line with these recent developments and the
goal of a political integration, the Maastricht Treaty
of 1 November 1993 (also known as the European
Union Treaty), established a three-pillar structure of
the European Union and cooperation in justice and
home affairs was included in the European integra-
tion process.
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Tayyip EROGLU

AVRUPA BIRLIGINDE CEZAI KONULARDA ADLI iSBIRLIGI

ik stitun Avrupa Topluluklari (Ekonomik ve Parasal
Birlik), ikinci siitun “Ortak Disisleri ve Glvenlik Poli-
tikas!”, Giclincti stitun ise “Adalet ve icisleri alaninda
isbirligi” konularindan olugmaktaydi. Birinci siitun
“Ulusistd” bir nitelik tagimaktaydi, diger bir ifade ile
AB, liye devletlerin kendisine devrettigi belirli yetki-
leri kurumlari aracihgiyla kullanmaktayd. ikinci ve
tclnci sttunlarise, “htkimetlerarasi” bir nitelik ta-
simasi nedeniyle kararalma prosedurd yonuyle birin-
ci sttundan farklilik arz etmekteydi.

1 Mayis 1999 tarihinde yiirlirliige giren Amsterdam
Antlagmasi ile Gglincl stitun kapsaminda yer alan
bazi alanlarin birinci stitun kapsaminda ele alinmasi
mumkin hale gelmistir.
Amsterdam  Antlagma-
sinin - ayri bir “0zgrllk,
guvenlik ve adalet” alani
olusturulmasi ile birlikte
“Uclincu sUtun” icerisinde
yer alan ve hukimetler
arasi nitelik taglyan “ada-
let ve icislerinde isbirligi”
altindaki konulardan bir kismi ulus Gstl nitelik ka-
zandirilarak Birligin tasarrufundaki “birinci siitun”
altina taginmistir.

Bu sekilde baglangicta hiikiimetler arasi nitelik ta-
slyan bircok konu, zaman icerisinde Birligin tasarruf
alanina kaydiriimig ve Gglincl sutun “Cezai Konular-
da Polis ve Adli Isbirligi” olarak anilmaya baslanmis-
tir. Daha sonradan 2009 yilinda Lizbon Antlagmasinin
imzalanmasi ile birlikte “6zgUrliik, glivenlik ve adalet
alani” bitiintyle ulus Gstl bir nitelige birinmis ve
Birligin temel alanlarindan birisi haline gelmistir.

Ozgirlik, Glvenlik ve Adalet Alani, dort alt bashga
ayrilmigtir: (i) sinir kontrolleri, iltica ve go¢ konusun-
daki politikalar, (ii) hukuki konularda adliisbirligi, (iii)
cezai konularda adli isbirligi ve (iv) polis isbirligi.

Lizbon Anlagmasi ceza adaleti alaninin gelistiriime-
si hususunda daha saglam bir temel olusturmustur.
Ancak yine de cezai konularda adli isbirliginin, polis
isbirligi ile birlikte, tamamiyla AB’nin tasarruf alani
icerisine dahil edilmedigi, Lizbon Anlagmasi 6nce-

The first pillar was the European Communities (Eco-
nomic and Monetary Union), the second pillar was a
common Foreign and Security Policy, and the third
one was Cooperation in the fields of Justice and Home
Affairs.

The first pillar was of a “supranational” nature, in
other words, the EU used certain powers via its insti-
tutions, transferred by its member States to them. The
second and third pillars, on the other hand, differed
from the first pillar in terms of the decision-making
procedure due to their “intergovernmental” character.

With the Treaty of Amsterdam, which entered into
force on May 1, 1999, some areas within the third pil-
lar became possible to be covered underthe first pillar.
With the establishment of
a separate “freedom, secu-
rity and justice” area with-
in the Amsterdam Treaty,
some of the subjects under
the “cooperation in justice
and home affairs”, which
are included in the “third
pillar” and which are in-
tergovernmental in nature,
have been brought under the “first pillar” for the dis-
posal of the Union.

In this way, many issues that were initially intergov-
ernmental were shifted to the Union’s capacity over
time, and the third pillar, began to be referred to as
“Police and Judicial Cooperation in Criminal Matters”.
With the signing of the Treaty of Lisbon in 2009, the
“area of freedom, security and justice”, took on a com-
pletely transnational characterand became one of the
main areas of the Union.

The area of Freedom, Security and Justice is divided
into four subheadings: (i) policies on border controls,
asylum and immigration, (ii) judicial cooperation
in civil matters, (iii) judicial cooperation in criminal
matters, and (iv) police cooperation.

The Treaty of Lisbon provided a more solid basis for
the development of the field of criminal justice. It
should be noted, however, that judicial cooperation
in criminal matters, along with police cooperation,
is not fully included in the EU’s area of practice, and
retains some of its characteristics from the situation
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sindeki 6zelliklerinden bir kismini muhafaza ettigi de
belirtilmelidir.

Cezai konularda adli isbirligine iliskin hiikiimler, ha-
lihazirda Avrupa Birligi'nin isleyisi Hakkinda Anlas-
ma’nin (ABIHA) 82 ve 86’nci maddeleri arasinda dii-
zenlenmektedir.

ABIHA m. 82 uyarinca, Birlik icinde cezai konularda
adli isbirligi temel olarak, tiye iilke mahkemelerinin
verdigi hiikimlerin ve diger kararlarin “karsilikli ta-
ninmasi” ilkesine dayanmaktadir. Kararlarin karsgilkli
taninmasi ve cezai konularda isbirliginin kolaylastiri-
labilmesi icin, belirli alanlarda Uye devletlerin kanun
ve ikincil dizenlemelerinin birbirine yaklastiriimasi
hedeflenmektedir.

Uye iilkelerin mevzuatinin belirli alanlarda benzer
hale getirilmesinin ko-
laylastiriimasi amaciyla,
Avrupa Parlamentosu ve
Konsey’in, dzellikle delil-
lerin karstlikl kabul edi-
lebilirligi, bireylerin ceza
usuliinden kaynaklanan
haklari, su¢ magdurlari-
nin haklari ve ceza usu-
[inlin diger yonlerine
iliskin direktifler cikarabilecegi dngorilmistir.

Yine ABIHA m. 83'te, Avrupa Parlamentosu ve Kon-
sey’in direktifler vasitasiyla, sinir dtesi boyutu olan
ciddi suclarla ortak bir temelde micadele edilebilme-
si-icin, bu suclarin ve yaptirimlarin tanimlanmasina
iliskin asgari kurallari belirleyebilecegi ifade edilmis-
tir. Ciddi sug alanlarrise; terdrizm, insan ticareti ve ka-
dinlarla ¢ocuklarin cinsel istismari, yasa digl uyustu-
rucu ticareti, yasa digl silah ticareti, kara para aklama,
yolsuzluk, ddeme araglari sahteciligi, bilisim suclari
ve 0rgutli suclar olarak sayiimistir.

Bu hiikiimler dogrultusunda 6zellikle ulus 6tesi suc-
larla micadele icin tedbirler benimsenmis, ayrica
magdur, stipheli/sanik ve hikimli haklarinin AB
capinda korunmasiicin dizenlemeler yapiimigtir. Av-
rupa Parlamentosu ve Konsey’in, asgari standartlari

before the Lisbon Treaty.

Provisions on judicial cooperation in criminal matters
arecurrently regulated in Articles 82 to 86 of the Trea-
ty on the Functioning of the European Union (TFEU).

Pursuant to Art.82 of TFEU, judicial cooperation in
criminal matters within the Union is mainly based
on the principle of “mutual recognition” of judg-
ments and other decisions of the courts of the mem-
ber States. It is aimed to bring the laws and secondary
regulations of the member States closer to each other
in certain areas to facilitate mutual recognition of de-
cisions and cooperation in criminal matters.

In order to facilitate the alignment of the legislation
of the member States in certain areas, it is envis-
aged that the European Parliament and the Council
may enact directives on the mutual acceptability of
evidence, the rights of
individuals arising from
criminal  proceedings,
the rights of victims of
crime and other aspects
of criminal procedure.

Similarly, Article 83 of
TFEU provides that the
European  Parliament
and the Council may, by
means of directives, es-
tablish minimum rules concerning the definition of
criminal offences and sanctions in the areas of partic-
ularly serious crime with a cross-border dimension, in
order to combat them on a common basis.

These areas of serious crimes are listed as: terrorism,
trafficking in human beings and sexual exploitation
of women and children, illicit drug trafficking, il-
licit arms trafficking, money laundering, corruption,
counterfeiting of means of payment, crimes and or-
ganised crimes.

In line with these provisions, measures have been
adopted to combat particularly transnational crimes
and to protect the rights of victims, suspects/defen-
dants and convicts across the EU. Below are listed the
main EU actions that the European Parliament and
the Council have taken to set minimum standards.

Main directives, issued by the EU concerning criminal
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belirlemek icin ¢tkarmis oldugu baglica AB tasarrufia-
rina asagida yer verilmistir.

Ceza muhakemesine iligkin baslica AB tasarrufiari:
-Tercime Hakkina iligkin 2010/64 sayili Direktif
-Bilgi Edinme Hakkina iligkin 2012/13 sayil Direktif

-Avukata Erigim ile Uclincii Kisi ve Konsolosluk Yetki-
lilerini Haberdar Etme Hakkina iliskin 2013/48 say!li
Direktif

-Masumiyet Karinesi ve Mahkeme Oniine Cikariima
Hakkina iliskin 2016/343 sayili Direktif

-Slpheli veya Sanik Konumunda Bulunan ¢ocuk-
larin Korunmasina iliskin Usuli Giivencelere iligkin
2016/800 sayili Direktif

TerGrle Mucadeleye iliskin baslica AB tasarrufiari:

-Yolcu isim Kaydi (PNR) Verisinin Kullaniimasina ilis-
kin 2016/681 sayili Direktif

-Ter0rle Mucadeleye iliskin 2017/541 sayili Direktif
Yolsuzlukla mucadele, siber suclar, dolandiricilik ve
aklama suclarina iligkin baglica AB tasarrufiari:

-Bilgi islem Sistemlerine Saldirilara iliskin 2013/40
sayill Direktif

-Parada Sahteciligin Onlenmesine iligkin 2014/62 sa-
yili Direktif

+Para Aklama Sucuna iliskin 2018/1673 sayil Direktif

-Malvarliginin Dondurulmasi ve Miisaderesi Kararla-
rinin Karsilikli Taninmasina iligkin 2018/1805 sayili
Tuzik

Uye Devletler ve AB Kurumlari arasinda bilgi paylasi-
mina iliskin baglica AB tasarrufiari:

<Avrupa Tutuklama Emri hakkinda 2002/584 sayili
Direktif

«Avrupa sorugturma emrine iligkin 2014/41 say!l Di-
rektif

-Schengen Bilgi Sisteminin Cezai Konularda Polis ve
Adliisbirliginde Kullaniimasina iliskin 2018/1862 sa-
yili Tzik

Magdur haklarina iliskin baslca AB tasarrufiar:

-insan Ticareti ile Micadeleye iliskin 2011/36 sayill
Direktif

procedure, are:

-Directive 2010/64/EU on the right to interpretationin
criminal proceedings.

«Directive 2012/13 on the Right to information

-Directive 2013/48/EU on the right of access to a
lawyer in criminal proceedings and in European ar-
rest warrant proceedings, and on the right to have a
third party informed upon deprivation of liberty and
tocommunicate with third persons and with consular
authorities while deprived of liberty

-Directive 2016/343 on the strengthening of certain
aspects of the presumption of innocence and of the
right to be present at the trial in criminal proceedings

-Directive 2016/800 on procedural safeguards for
children who are suspects or accused persons in crim-
inal proceedings

Main directives, issued by the EU concerning combat-
ing terrorism, are:

«Directive 2016/681 on the use of passenger name re-
cord (PNR)

-Directive 2017/541 on combating terrorism

Major EU legal instruments on anti-corruption, cyber-
crime, fraud and laundering crimes

-Directive 2013/40 on attacks against information
systems

-Directive 2014/62 on the prevention of counterfeit-
ing of currency

«Directive 2018/1673 on combating money launder-
ing by criminal law

-Regulation 2018/1805 on the mutual recognition of
freezing orders and confiscation orders

Major EU legal instruments on information-sharing
between Member States and EU Institutions:

<council Framework Decision 2002/584 on the Eu-
ropean arrest warrant and the surrender procedures
between Member States

«Directive 2014/41 on the European Investigation Or-
derin Criminal Matters

«Regulation 2018/1862 on the establishment, op-
eration and use of the Schengen Information System
(SIS) in the field of police cooperation and judicial co-
operation in criminal matters,
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-Cocuk istismart ile Miicadeleye iligkin 2011/92 sayill
Direktif

-Avrupa Koruma Emrine iligkin 2011/99 sayili Direktif

+Su¢ Magdurlarinin Korunmasi ve Desteklenmesi icin
Asgari Standartlar Belirlenmesine iligkin 2012/29 sa-
yili Konsey Cerceve karari.

Cezai konularda adli igbirliginin saglanabilmesi icin
gerekli kurumsal yapilanma ise ABIHA’nIn 85 ve
86’nci maddelerinde sirastyla Eurojust ve Avrupa Sav-
clligi ofisi olarak éngdrilmustir. Eurojust aktif olarak
faaliyetini siirdirmekte iken, Avrupa Savciligl Ofisi
henlz kurulmamistir.

Uye Ulkeler arasinda cezai konularda adli igbirliginin
saglanabilmesi icin faaliyet gdsteren temel kurum
olan Eurojust’in baslica gorevi AB Uye devletlerinin
yetkili makamlari tarafindan ydratllen sorugturma
ve kovugturmalar veya iki veya daha fazla tye devleti
ilgilendirenveya ortak bir kovugturma gerektiren suc-
lar hakkinda gerekli koordinasyonu ve destegi sagla-
maktir. Ozellikle uluslararasi adli yardim taleplerinin
yerine getirilmesinin kolaylastirmasi amaclanmak-
tadir. Eurojust, Uye devletlerin talebi dogrultusunda
sorusturma ve kovusturmalara destek vermektedir.
AB Uyesi olmayan ulkeler acisindan ise, ilgili Glkenin
Eurojustile isbirligi anlagmasi imzalamasi durumun-
da destek saglanmaktadir. Eurojust ile ilgili temel
hukuki belge 12 Aralik 2019 tarihi itibariyle uygulan-
maya baslanan 2018/1727 sayili AB Tiiziglid(r.

“Cezai konularda adli isbirliginin saglanmasi konu-
sunda ABIHA'da yer alan diger AB Kurumu olan Av-
rupa Savciligl Ofisi ise henliz kurulmamis olup, 2020
yili sonuna kadar faaliyete gecmesi beklenmektedir.
Ancak Savcilik Ofisi henuz faaliyete gecmemis olsa da
14 Ekim 2019 tarihinde Rumen asilli Laura Codruta
KOvesi Avrupa Bagsavcisi olarak 7 yilligina atanmistir.
Ofisin, faaliyete ge¢mesi halinde Uye ulkelerden se-
cilecek savcilardan olusan ve AB’nin mali ¢ikarlarina
y6nelik dolandiricilik ve yolsuzluk gibi suclar hakkin-
da arastirma ve sorusturma yapmakla gorevli bagim-
siz birkurum olmasi ongorilmektedir.”

Major EU legal instruments on the rights of victims:

-Directive 2011/36 on preventing and combatting
trafficking in human beings and protecting its victims

«Directive 2011/93 on combating the sexual abuse
and exploitation of children

-Directive 2011/99 on the European protection order

«Directive 2012/29 establishing minimum standards
ontherights,supportand protection of victims of crime.

The institutional structuring required for the provi-
sion of judicial cooperation in criminal matters, is
set out in TFEU, Articles 85 and 86 articles as Eurojust
and European Public Prosecutor’s Office, respectively.
While Eurojust continues to operate actively, the Euro-
pean Prosecutor’s Office has not yet been established.

The main task of Eurojust, which is the main institu-
tion operating to ensure judicial cooperation between
member States in criminal matters, is to provide the
necessary coordination and support for investiga-
tions and prosecutions, carried out by the competent
authorities of the EU member States or for crimes, in-
volving two or more member States or which require
a joint prosecution. It is particularly aimed at facili-
tating the fulfilment of international legal asistance
requests. Eurojust provide support for investigations
and prosecutions atthe request ofa member State. For
non-EU countries, support is provided if the relevant
country signs a cooperation agreement with Eurojust.
The main legal instrument on Eurojust, is Regulation
(EU) 2018/1727, which started to be implemented as
of 12 December 2019.

“The European Public Prosecutor’s Office, another EU
Institution in TFEU for the provision of judicial co-
operation in criminal matters, is not operational yet
and is expected to start functioning until the end of
2020. Even though the Prosecutor’s Office has not be-
come operational, Laura Codruta Kovesi, a Romanian
national, was appointed on 14 October 2019 as the
European Chief Prosecutor for 7 years. The European
Prosecutors Office, when it becomes operational,
will be an independent body of the Union, consisting
of prosecutors to be chosen from the member coun-
tries, responsible for investigating prosecuting crimes
against the financial interests of the Union (e.g. fraud,
corruption).”
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CiN HEYETI iLE GORUSME GERCEKLESTIRILDI
A MEETING WAS HELD WITH THE CHINESE DELEGATION

Kamu Denetciligi Kurumu tarafindan diizenlenen 2.
istanbul Uluslararasi Ombudsmanlik Konferansina
katiimak iizere istanbul’a gelen Cin Halk Cumhuriyeti
Ulusal Denetleme Komisyonu, Cin Komdunist Partisi
Disiplin Denetimi Merkez Komisyonu Vaka inceleme
Dairesi Genel Mudurl Sayin Chen GUOMENG ve bera-
berindeki heyetle, Genel Mid{r Yardimcimiz Sayin Dr.
Yavuz YILMAZ ve Daire Baskani Selahattin DOGAN 18
Kasim 2019 tarihinde goriigme gerceklestirmistir.

GOriigmede Sayin GUOMENG, Cin Ulusal Denetleme
Komisyonunun kurulus, gorev ve yetkileri hakkinda
bilgi vererek Ulkemizle suclularin iadesi, terérle mi-
cadele, yolsuzlukla miicadele ve benzeri hususlarda
isbirligi yapmak istediklerini dile getirmistir. Ote yan-
dan, temiz, acik ve seffaf ipek Yolu Bildirgesine Ulke-
mizin de katilimini arzu ettiklerini belirtmislerdir.

Genel Midur Yardimcist Sayin YILMAZ ise, daha once
yapilan Ust dizey temaslarda varilan mutabakata
atifla, Ulkemizin uluslararasi yiktamildlikleri ve milli
mevzuatimiz cercevesinde, Cin Halk Cumhuriyeti ile
olan adliisbirliginin stirdiirildigline deginmistir.

National Commission of Supervision of the People’s
Republic of China who arrived in istanbul to participate
in the 2nd istanbul International Ombudsman Con-
ference held by the Ombudsman Institution, Mr Chen
GUOMENG, the Director-General of Department of Case
Review of the Central Commission for Discipline In-
spection of the Communist Party of China, and his ac-
companying delegation had a meeting with Dr. Yavuz
YILMAZ, Deputy Director-General, and Mr Selahattin
DOGAN, Head of Department, on 18 November 2019.

In the meeting, Mr GOUMENG gave information on the
organisation, tasks and competencies of the National
commission of Supervision of China and expressed that
theywantto cooperate with our country in matters such
as extradition, fightagainst terrorism, fight against cor-
ruption and etc. In addition, he stated that they decla-
ration of wish that our Country becomes a party to the
declaration of clean, clear and transparent Silk Road.

Mr Yilmaz, the Deputy Director-General, referring to
the mutual understanding established in the previous
high-level contacts, stated that the judicial coopera-
tion with the People’s Republic of China is being main-
tained within the scope of the international obligations
of our Country and of our national legislation.
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Suclularin iadesi, baska bir deyigle suclularin geri ve-
rilmesi, bir Ulkede islenen ya da islendigi iddia edilen
bir suca iliskin olarak hakkinda sorusturma veya ko-
vusturma baslatilan ya da mahkumiyet karari bulu-
nan bir sahsin, talep edilmesi halinde, sorusturma
veya kovusturmanin sonuglandirilabilmesi ya da ce-
zasinin infaz edilebilmesi amaciyla yetkili devlete geri
verilmesidir.

Suclularin iadesi kurumu, devletlerarasi iligkileri ge-
rektirdiginden, devletler karsiliklr ikili veya ¢ok tarafli
sozlesmeler yaparak iade hususunda yardimlagsmak-
tadir. Bu kapsamda, Uye devletler arasinda suclula-
rin iadesi konusunda daha siki bir isbirliginin temini
amaciyla 13 Aralik 1957 tarihinde Avrupa Konseyi
biinyesinde “Suclularin iadesine Dair Avrupa Sozles-
mesi” (SIDAS) tanzim edilmistir. Avrupa Birligi (AB)
uye ulkeleriarasinda da uzun yillar suglularin geri ve-
rilmesine iligkin olarak SIDAS hiikiimleri esas alinmig
ve uygulanmistir.

Ancak SIDAS'In uygulanmasinda ortaya ¢ikan zor-
luklar ve suclularin iadesi prosedurintn uzun bir
slirec gerektirmesi gibi nedenlerle, Birlik tarafindan
uye devletler arasindaki iade usultinu sadelegtirmek
ve SIDAS'In uygulanmasini kolaylastirmak amaciy-
la s6zlesmeler hazirlanmigstir. Bunlardan ilki 10 Mart
1995 tarihli “AB Uyesi Ulkeler Arasinda Basitlegtiril-
mis lade Usuliine Dair Sozlesme”dir.

Bahsi gecen Sozlegmede suglulariniadesi usulintn,
insan Haklari ve Temel Ozgiirliiklerin Korunmasina
iliskin Avrupa sézlesmesi’nin ilkeleri de dahil olmak
tizere kendi temel hukuki ilkeleri ile uyumlu oldugu
oranda basitlestirmesi gerekliligine isaret edilmis
ve is bu S6zlesmede dlizenlenmeyen hususlarda Si-
DAS hiikiimlerinin uygulanmasina devam edilecegi
belirtilmistir.

Anilan S6zlesmenin 2 inci maddesine gore; Uye dev-
letler iade edilmek amaciyla aranan kisileri, isbu S0z-
lesme ile basitlestirilmig usuller kapsaminda, bu ki-
silerin rizasi ve Sézlesme hikumlerine uygun olarak
iade talebinin yapildigl devletin onayi ile birbirlerine
geri verme yikimlGligi altina girmektedir.

Extradition, or the return of accused or convicted per-
sons, is a process where one state, upon the request of
another, can turn over a person accused or convicted
of a crime, to the country where he was charged or
convicted, to face trial or to serve his sentence.

Since the institution of extradition requires intergov-
ernmental relations, states cooperate on extradition
by concluding bilateral or multilateral agreements.
In this regard, with the purpose to ensure closer co-
operation between member states on extradition, the
European Convention on Extradition was opened for
signature on 13 December 1957 by member States of
the Council of Europe. The provisions of the European
Convention on Extradition have been taken as a ba-
sisand applied for extradition among the EU member
countries for many years.

Nonetheless, due to the difficulties, encountered in
the implementation of the Convention on Extradition
and the long lasting process required for extradition,
the Union has issued agreements to simplify and fa-
cilitate the application of the European Convention
between the Member States. The first one of these
was the Convention on simplified extradition pro-
cedure between the Member States of the European
union, of 10 March 1995.

The Convention points out to the need to simplify the
extradition procedures to the extent compatible with
its fundamental legal principles, including the princi-
ples of the European Convention for the Protection of
Human Rights and Fundamental Freedoms. It states
that the provisions of the Convention on Extradition
shall remain in force for all matters not covered by this
convention.

According to Article 2 of the Convention, member
States undertake to surrender to each other under
simplified procedures as provided for by this Conven-
tion, persons sought for the purpose of extradition,
subject to consent of such persons and to the agree-
ment of the requested State, given in accordance with
this Convention.

on the other hand, the Convention, relating to Extra-
dition between the Member States of the European
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Ote yandan, adli isbirliginde suclularin iadesi konu-
sunun ve adil yargilanma hususunun éneminin vur-
gulandigl 27 Eyliil 1996 tarihli “AB Uyesi Ulkeler Ara-
sinda iadeye iliskin S6zlesme” AB iade hukukunun bir
parcasi olarak karsimiza ¢ikmaktadir. Bu Sozlesme
ile, SIDAS, 27 Ocak 1977 tarihli Tedhisciligin Cezalan-
dirllmasina Dair Avrupa Sozlesmesi, 19 Haziran 1990
tarihli Schengen Anlagmasi, 27 Haziran 1962 tarihli
suclularin iadesi ve Adli Suclarda Yardimlasma An-
lagmasi hiikiimlerine ilaveler yapilarak Avrupa Birligi
tye devletleri arasinda uygulama kolayligl saglan-
masl amaglanmistir.
Ayrica, bahsi gecen
Sozlesme ile suclula-
rn iadesi kurumuna
yeni bir yon verilerek
ozellikle terdr sugu ile
ortak  mdicadelenin
hedeflendigini soyle-
mek mimkinddr.

Schengen Anlagmasi
ile sinirlarda konrol-
lerin kaldirilmasi, tye
devletler arasinda i¢ glivenlik alaninda daha siki bir
isbirligini gerektirmistir. Bu kapsamda, 1999 yilinda
gerceklestirilen Tampere Zirvesi sonucunda, yargi ka-
rarlarinin karsilikli taninmasi ilkesinin uygulamaya
konulmasi ve cezai konularda Ulkeler arasinda daha
yakin birisbirliginin tesisi gibi bir takim kararlar alin-
mistir. Bu kararlarin ytrirlige konulmasinin bir adi-
miolarak, 13 Haziran 2002 tarihinde “Avrupa Tutuk-
lama Emri ve Uye Devletler Arasindaki Teslim Usulleri
Hakkinda Konsey Cerceve Karari” kabul edilmigtir.

Avrupa tutuklama emri, suclularin iadesi konusun-
da mevcut karmasikligi ve gecikme olasiligini orta-
dan kaldirmayr amaglamakta olup, bu dizenleme
ile suclularin teslimine iligkin yeni ve sadelestirilmis
bir usultin baslatiimasi ve Uye devletler arasindaki
geleneksel isbirligi iliskilerinin 6zgurlik, gtivenlik ve
adalet alani icinde cezai konulardaki adli kararlarin
serbestce hareketine izin veren bir sistem ile degisti-
rilmesi hedeflenmigtir.

Bahsi gecen Cerceve Kararin 1 inci maddesinde Av-
rupa tutuklama emri; cezai bir takibat gerceklestiril-
mesi, bir hiirriyeti baglayici ceza veya bir tutuklama

union done at Brussels on 27 September 1996, which
emphasizes the importance of judicial cooperation in
extradition and of fair trial, comes as a part of the Eu-
ropean law on extradition.

By this Convention, the European Convention on Ex-
tradition, the European Convention on the Suppres-
sion of Terrorism of 27 January 1977, the Convention
of 19 June 1990 implementing the Schengen Agree-
ment, the Treaty on Extradition and Mutual Assis-
tance in Criminal Matters of 27 June 1962, have been
supplemented, whereby it was aimed to provide ease
of  implementation
thereof among the
member states of the
European Union. In
addition, we can say
that with this Conven-
tion a new direction is
given to the institu-
tion of extradition,
and that a common
struggle is targeted
particularly — against
terrorist crimes.

Lifting of border controls with the Schengen Agree-
ment, has required tighter cooperation between the
member states in the field of internal security. In this
regard, as a result of the Tampere Summit held in
1999, certain decisions have been taken such as the
implementation of the principle of mutual recogni-
tion of judicial decisions and the establishment of
a closer cooperation between countries in criminal
matters. As a step to bringing these decisions into
force, the Council Framework Decision of 13 June
2002 on the European Arrest Warrant and the Sur-
render Procedures between Member States has been
adopted.

The European arrest warrant, aims to eliminate the
current complexity and the possibility of delay in the
extradition process and to start a new simplified pro-
cedure for the surrender of convicts and to replace it
with a system, allowing a free movement of court de-
cisions in criminal matters, within a common area of
freedom, security and justice of the conventional co-
operation relations between the member states.

In Article 1 of the Framework Decision, European ar-
restwarrantis defined as a judicial decision, issued by
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emrinin uygulanmasini saglamak icin talep edilen bir
kisinin bir bagka Uye devlet tarafindan tutuklanmasi
ve teslimi amaci ile bir iye devlet tarafindan ¢ikarilan
adlikarar seklinde tanimlanmugtir. Avrupa tutuklama
emrinin ¢ikartilabilmesi icin, emri ¢ikaran tye devle-
tin hukukuna gore st siniri en az 12 aylik hirriyeti
baglayici ceza veya tutuklama emri ile cezalandiri-
[abilen bir eylemin ya da bir mahkeme karari ya da
tutuklama emri ile 6ngorilmus olan en az 4 aylik bir
mahkumiyetin bulunmasi gerekmektedir.

Cerceve Kararda sayilan bazi suclaricin cifte sugluluk,
yaniiade konusu eylemin hem talep eden hem de ta-
lep edilen devlet acisindan sug olusturmasi hali aran-
maksizin Avrupa tutuklama emri Gzerinden teslim
mumkdn olabilmektedir. Bunun igin sug teskil eden
eylemin bir devletin hukukuna gore azami sresi en
az Uc yilhk bir hiirriyeti baglayici ceza veya giiven-
lik tedbirini gerektirmesi sarti bulunmaktadir. Cifte
sucluluk sartinin aranmadigl suglar Cerceve Kararda
tahdidi olarak sayiimis olup, terérizm, bir sug orgutu-
ne katiima, insan ticareti bu suclardan bazilari olarak
karsimiza ¢ikmaktadir.

Avrupa tutuklama emrinin uygulanmasinin talep
edildigi Uye devlet, bazi durumlarda talebi zorunlu
olarak reddetmekle yikimlidir. Bu haller; iadesi is-
tenen kisinin isledigi sucun talep edilen devletin yar-
gilama yetkisi icinde affa ugramasi, iadesi istenen ki-
sininaynisuctan dolayr cezaya mahkum olmasi ve bu
cezanin infaz edilmesi veya iadesi istenen kisinin ya-
sinin talep edilen devlet yasalarina gore cezay gerek-
tirmemesidir. Bunun yani sira Cerceve Kararin 4 incl
maddesinde sayilan durumlarin varligi halinde talep
edilen devlet, Avrupa tutuklama emrinin geregini ye-
rine getirmeyi ihtiyari olarak reddedebilir. Ancak bir
Avrupa tutuklama emrinin yerine getirilmesinin her-
hangi bir sekilde reddedilmesi durumunda, gerekgce
gosterilmesi zorunludur.

a member state with a view to the arrest and surren-
der by another member state of a requested person,
for the purposes of conducting a criminal prosecution
or executing a custodial sentence or detention order.
A European arrest warrant may be issued for acts,
punishable by the law of the issuing Member State by
a custodial sentence or a detention order for a maxi-
mum period of at least 12 months or, where a sen-
tence has been passed or a detention order has been
made for sentences of at least 4 months.

Certain crimes, listed in the Framework Decision, shall
give rise to surrender pursuant to an European arrest
warrant, without a need for verification of double
criminality (where the action constitutes a crime for
both the requesting and the requested state) of the
act for which extradition is sought. For this reason,
the article bears the condition that the act that con-
stitutes a crime shall have a maximum period of at
least three years imprisonment or security measures
according to the issuing Member State’s [aw.

Crimes that do not require double criminality are
listed restrictively in the Framework Decision, among
which are terrorism, participation in a criminal orga-
nization and trafficking in human beings.

The requested member shall be obliged to refuse to
execute the European arrest warrant in certain cases.
These cases are: the offence of a person who is sought
forextradition is covered by amnesty within the juris-
diction of the requested state, the requested person
has been judged and sentenced for the same crime by
a Member State, provided that the sentence has been
served or is currently being served and when the per-
son who is the subject of the European arrest warrant
may not, owing to his age, be held criminally respon-
sible for the acts on which the arrest warrant is based
underthe law ofthe executing State. Besides, the state
being requested may intentionally reject executing
the European arrest warrantin case of the presence of
situations stated in Article 4 of Framework Decision.
However, reasons must be given for any refusal to ex-
ecute a European arrest warrant.

Notwithstanding all the regulations within European
Union regarding the institution of extradition, chal-
lenges on the extradition continue to be experienced.
The example of this situation can be indicated as the
problems arose during the execution of European ar-
restwarrantissued againstthe former Catalan leader,

ULUSLARARASI HUKUK BULTENI



Zeynep KUZU

AVRUPA BIRLIGI'NDE IADE HUKUKU

Suclularin iadesi kurumuna iligkin Avrupa Birligi nez-
dinde yer alan tim bu dlzenlemelere karsin, iadeye
ilikin zorluklar yasanmaya devam etmektedir. Bu
duruma, ispanya ulusal yargisi tarafindan, Katalonya
ozerk yonetiminde yasa disi ilan edilmesine ragmen
yapilan bagimsizlik referandumunu organize etmek-
ten yargilanan eski Katalan lider Carles Puigdemont
ve bakanlar hakkinda diizenlenen Avrupa tutuklama
muzekkeresinin uygulamasinda ortaya ¢ikan sorun-
lar ornek olarak gosterilebilir. Belcika’da bulunan Pu-
igdemont’un Avrupa tutuklama emrinin geregi ola-
rak hakim karsisina ¢ikariimasi sonucunda, bu hu-
susun Belgika yargisinin tasarrufunda oldugu gerek-
cesiyle serbest birakilmasina karar verilmigtir. 2019
yilt Mayis ayinda yapilan Avrupa Parlamentosu (AP)
secimlerinde Puigdemont ve bazi eski Katalan liderler
AP Uyesi secilmis ancak mazbatalarini alamamistir.

Bu konuda Avrupa Birligi Adalet Divanrna (ABAD)
yapilan basvuru sonucunda, Mahkemenin 19 Aralik
2019 tarihli ve C-502/19 sayili kararinda, ispanya’da
mahkum olan ayrilik yanlisi Katalan liderlerden Vies
junqueras’in Avrupa Parlamentosu Uyesi secilmesi
nedeniyle dokunulmazlik hakkinin bulundugu, “Av-
rupa Birligi'nde Ayricaliklar ve Dokunulmazliklara
Dair Protokol”iin 9. maddesi geregince, Avrupa Par-
lamentosu Uyelerinin kendi tlkelerinde de dokunul-
mazliklarinin taninmasinin gerektigi belirtilmistir.
S0z konusu kararda, Katalan liderin seyahat etme
hakkinin mevcut oldugu, ispanya’nin Katalan liderin
Strasbourg ve Briksel’e girisini engelleme hakkinin
bulunmadigi, bunun icin 6nce Avrupa Parlamento-
swndan dokunulmazhginin kaldirilmasinin talep
edilmesi ve bu talebin Parlamento tarafindan kabul
edilmesi gerektigi hususlarina vurgu yapilmistir.
Anilan kararin ardindan, Avrupa Parlamentosu, eski
Katalan liderlerin milletvekilliklerini onaylamis ve
Belcika ulusal yargisi tarafindan Avrupa tutuklama
emri uygulanmayarak askiya alinmigtir. Bu asama-
da Ispanya’nin Avrupa Parlamentosu’ndan Katalan
liderlerin dokunulmazliklarinin kaldirilmasini talep
etmesi ve bunun sonucuna gore Avrupa tutuklama
emrinin uygulanmasina yonelik bir karar alinmasi
beklenmektedir.

Yukarida yer verilen bilgiler i1siginda; Avrupa Birli-
gi'ne dye Ulkeler arasinda suclularin iadesi hususun-
da mevcut karmaganin ve gecikmelerin giderilmesi
amaclyla, basitlestirilmig bir iade prosedurini kabul
eden diizenlemeler yapiimasina ragmen, gerek siyasi
gerek baska sebeplerle iade konusunda sikintilar ya-
sanmaya devam etmektedir.

Carles Puigdemont and the ministers who were tried
fororganizing an independence referendum that was
conducted despite being proscribed in Catalonia self
government by national judiciary of Spain. As a result
of bringing Puigdemont, who was located in Belgium,
before the court in accordance with the European ar-
rest warrant, the decision of his release was rendered
as this matter was at the disposal of judiciary of Bel-
gium. In the European Parliamentary elections that
took place in May 2019, Puigdemont and some for-
mer Catalan leaders were elected as the members of
European Parliament, however they could not receive
their mandates.

In this regard, in consequence of the application made
to the Court of Justice of the European Union (CJEU), in
thejudgmentof December 19,2019 No.C-502/19, the
court stated that Vies Junqueras, one of the separatist
Catalan leaders who were convicted in Spain, is vested
with the right to immunity because he was elected as
a member of European Parliament. It was also stated
that the immunity rights of the European Parliament
members should be recognized in their own coun-
tries pursuant to Article 9 of European union Proto-
col on Privileges and Immunities. In the mentioned
judgment, it was emphasized that the Catalan leader
had the right to travel, Spain did not have the right to
prevent the Catalan leader from entering Strasbourg
and Brussels, firstly the abolishment of the immunity
from European Parliament was to be requested and
then this request was required to be approved by the
Parliament. Following the aforesaid judgment, Euro-
pean Parliament approved the deputy statuses of the
former Catalan leaders, the European arrest warrant
was not executed and it was suspended by national
judiciary of Belgium. At this stage, it is expected that
Spain will request European Parliament to abolish
the immunities of the Catalan leaders and European
Parliament will decide for the execution of European
arrest warrant accordingly.

In consideration of the information above, challenges
regarding the extradition continue to be faced due to
either political or other reasons even though the reg-
ulations for a simplified extradition procedure have
been provided with a view to eliminate the current
confusion and delays on the matter of extradition be-
tween the member countries of European union.
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GENEL MUDURLUGUMUZDE BIRLESMIS MILLETLERIN

GENEL YAPISINA iLISKIN SUNUM GERCEKLESTIRILDI

A PRESENTATION ON THE GENERAL STRUCTURE OF THE UNITED
NATIONS WAS DELIVERED IN OUR DIRECTORATE GENERAL

al

Genel MidUrligimiz hizmet ici egitim faaliyetleri
kapsaminda 31 Ekim 2019 tarihinde Genel Mudiir-
liglimiz Tetkik Hakimi Sayin Dr. Ahmet ULUTAS ta-
rafindan “Birlesmis Milletlerin Genel Yapisi, isleyisi
ve Temel Mekanizmalar” konulu sunum gerceklesti-
rilmistir. Sunuma Genel Mudurligimuz yoneticileri,
tetkik hakimleri, adalet uzman yardimcilari ve ilgili
personellerimiz katilim saglamiglardir.

Sunumda komitelerin faaliyet alanlarina ve 6nemine
deginilmistir. Ayni zamanda, program sonunda Genel
MUdUriimUz Sayin Kasim CiCEK tarafindan birinci si-
nifa ayrilan hakimlerimize belgeleri takdim edilmis,
emekliye ayrilan personelimize plaket verilmigtir.

Within the scope of in-service training activities of
our Directorate-General, a presentation was made
by on by Dr. Ahmet ULUTAS, a Rapporteur judge of
the Directorate General, “General Structure, Func-
tioning and Fundamental Mechanisms of the United
Nations”. Executives, rapporteur judges, assistant ex-
perts on justice and relevant staff of the Directorate-
General participated the event.

The presentation touched upon the areas of activity
and importance of the committees. At the same time,
Mr Kasim CICEK, the Director-General, presented the
certificates to the judges who promoted to the first
class in judgeship and give plaques to the staff that
were retired.

ENDONEZYA ADLi KOMiSYONU GENEL MUDURLUGUMUZU ZiYARET ETTI
JUDICIAL COMMISSION OF INDONESIA PAYS A VISIT TO OUR DIRECTORATE GENERAL

Endonezya Cumhuri-
yeti Adli Komisyon Uye-
SiDr.H. SUMARTOYO ve
beraberindeki heyet, 9
Aralik 2019 tarihinde
Genel Midirligimiize
bir ziyaret gerceklestir-
mistir.

Yapilan goriisme sira-
sinda Endonezya Heye-
ti Baskani tarafindan,
Adli Komisyonu’nun gorev ve yetkileri hakkinda bil-
gi verilmistir. Genel Mldirliglimiz yetkililerince de
misafir heyete Genel MidUrligiimizin birimleri ve
faaliyetleri tanitiimig ve caligmalarimiz aktariimigtir.

Dr. H. SUMARTOYO,
member of the Judicial
commission of the Re-
public of Indonesia, and
his accompanying dele-
gation paid a visittoour
Directorate-General on
9 December 2019.

In the meeting, Head of
the Indonesian Delega-
tion presented informa-
tion on the duties and competencies of the judicial
commission. Officials of our Directorate-General also
presented information to the visiting delegation on
the units and activities and works of our Directorate-
General.
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ULUSLARARASI CEZA MAHKEMESi SAVCISININ

MAVi MARMARA VE FILISTIN iLE iLGiLi KARARLARI
DECISIONS OF THE PROSECUTOR OF INTERNATIONAL
CRIMINAL COURTON MAVi MARMARA AND PALESTINE

Tugrul UZUN
Tetkik Hakimi
Rapporteur Judge

Gectigimiz Aralik ayi, Uluslararasi Ceza Mahkemesi
(UCM)) Savcisi Fatou Bensouda’nin Mavi Marmara
Baskini ve Filistin’e iligkin verdigi iki dnemli karara
taniklik etti. Bensouda, 2 Aralik 2019 tarihinde ver-
digi kararla, Mavi Marmara Baskint ile ilgili olarak
daha &nce verdigi sorusturma a¢gmama kararinda
bir degisiklik olmadigini acikladi. Diger taraftan,
20 Aralik 2019 tarihinde ise iggal altindaki Filistin
topraklarinda iglenen savags suclari nedeniyle UCM
Savciligl tarafindan bir sorusturma baglatiimasinin
sartlarinin olustugunu belirtti. Bununla birlikte,
Mahkeme’nin yetkisi hakkinda bir karar verilmesi
amaciyla On Yargilama Dairesi’ne (Pre-Trial Cham-
ber) bagvuruda bulundu.

Mavi Marmara Baskini ve Savcl Bensouda’nin Sorus-
turma Baglatmama Karari

Israil glicleri, 2010 yilinda Gazze’ye insani yardim
ulastirmak ve israil'in Gazze’ye uyguladigi blokaji
kaldirmak amaciyla yola ¢ikan deniz filosunda yer
alan Mavi Marmara Gemisi'ne yaptigl saldirida 10
Turk vatandasini sehit etmis ve 50°den fazla kigiyi
yaralamisti.

Olaydan sonra Birlesmis Milletler (BM) Genel Sek-
reteri Ban-Ki Moon tarafindan kurulan Uluslararasi
Sorusturma Kurulu’nun yayinladigi ve Palmer Raporu
olarak da bilinen raporda, hayatini kaybeden kisile-
rin arkalarindan ya da yakin mesafeden olmak lzere
birden cok kez vurulduklari belirtilmistir. Ayrica, Ge-
mi‘nin israil glcleri tarafindan ele gecirilmesinden
sinirdist islemlerine kadar gecen siire icerisinde, israil
kuvvetlerinin kontroliinde olan yolcu ve personelin de
kOtu muamele, taciz, tehdit, kisisel esyalara nedensiz
yere el konulmasi ve konsolosluk yardimindan mah-
rum birakma gibi davranislara maruz birakildig tes-
pitedilmistir.

BM insan Haklari Konseyi’'nin olayla ilgili olarak 2 Ha-
ziran 2010°de kurdugu Arastirma Misyonu da 100’den
fazla tanikla yaptigl gorligmeler sonucunda hazirla-
digi raporda, israil kuvvetlerinin yardim filosuna yap-

Last December witnessed two significant decisions
decreed by Fatou Bensouda - Prosecutor of Interna-
tional Criminal Court - on Mavi Marmara Raid and
Palestine. Bensouda declared with her decision on 2
December 2019 that no change occurred in her previ-
ous decision to not file an investigation on the Mavi
Marmara Raid. On the other hand, she indicated on 20
December 2019 that the conditions were developed in
order for the Office of the Prosecutor of International
Criminal Court to initiate an investigation due to the
war crimes committed in Palestinian territories.

However, she applied to Pre-Trial Chamber for a deci-
sion to be ordered on the jurisdiction of the Court.

Mavi Marmara Raid and the Decision of Prosecutor
Bensouda to not Initiate an Investigation

In their assault, the Israeli powers martyred 10 Turk-
ish citizens and injured more than 50 individuals on
board the Mavi Marmara flotilla which sailed as a part
of the fleet to remove the blockage forced against
Gaza by Israel.

After the incident, the report known as the Palmer
Report which was published by International Investi-
gation Board, established by Ban-Ki Moon - Secretary
General of the United Nations - asserted that the per-
sons who lost their lives were shot for multiple times
either behind or from close distance. Moreover, it was
determined that during the period when the fiotilla
was seized by the Israeli powers and until the depor-
tation procedures, the passengers and personnel who
were under the control of Israeli powers were exposed
toill treatment, abuse, threat and to such behaviors as
seizure of personal belongings for no good reason and
depriving the people of consular assistance.

Having been formed by the UN Human Rights Council
on 2 June 2010 with regard to this incident, the Fact-
Finding Mission also revealed in its report which was
prepared at the end of interviews with more than 100
witnesses that international humanitarian law and
human rights law were violated during the opera-
tion and the period when the passengers were keptin
Israel until their deportation following the operation
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tiklarr operasyon ve yolcularin sinir digi edilene kadar
israil’de tutulmalari esnasinda, uluslararasi insancil
hukuk ve insan haklari hukukunun ihlal edildigini or-
taya koymustur.

Mavi Marmara Gemisi’nin kayitli oldugu devlet olan
Komor, 14 Mayis 2013 tarihinde UCM’ye yaptigl bas-
vuruda, israil askerlerinin yaptigi saldiri ile ilgili ola-
rak sorusturma agiimasi talebinde bulunmustur.

UCM Savcisi Bensouda, Komor'un bagvurusu sonrasi
yaptigl ilk inceleme sonucunda, elde edilen bilgilerin
Mavi Marmara’da savas suclarinin islendigine inan-
mak icin makul nedenler ortaya koydugunu belirtmis
ve israil gliclerinin Roma Statlist’nde yer alan; kasten
oldiirme, kasten viicut ve sagliga ciddi zarar verme ile

insan haysiyetini ciddi sekilde zedeleme suclarinin
isledigine dair gostergelerin varligina isaret etmistir.
Bununla birlikte, 6 Kasim 2014 tarihinde verdigi ka-
rarda, olayin Mahkeme’nin bir davayr gormesinde ka-
bul edilebilirlik kosulu olan yeterli agirlik (sufficient
gravity) kosulunu tagimadigini ileri sirere kolayla
ilgili sorusturma baslatmama karari vermistir.

Savcinin karari sonrasi Komor, On Yargilama Dai-
resi'ne itirazda bulunmus, Daire Savcidan kararini
gbzden gecirmesini istemistir. BU karara ragmen,
Bensouda sorusturma acmama kararini degistirme-
mistir. Komorun yaptig! ikinci itiraz sonucu ise On
Yargilama Dairesi 2 Eyliil 2019 tarihinde verdigi ikin-
Ci kararinda da Savcidan kararini gozden gecirmesi-
ni tekrar istemistir. Dairenin kararina ragmen Savcl
tarafindan bu kez gectigimiz Aralik ayinda verilen
kararda sorusturma agmama kararinin kesin oldugu
belirtilmistir.

Roma Statiisu, bir olayin Mahkeme tarafindan go-
riilmesini gerektirecek agirlikta olmasini kabul edi-
lebilirlik sarti olarak dizenlemistir. Statd, Savci ta-

against the aid flotilla by the Israeli powers.

By an application made to International Criminal
courton 14 May 2013, Comoros, which stands as the
State holding the registry of Mavi Marmara flotilla, re-
quested that an investigation be initiated regarding
the attack of Israeli soldiers.

Bensouda - Prosecutor of the International Criminal
Court - stated following her first examination of the
application that the obtained information exhibited
that there were reasonable grounds to believe that
war crimes were committed on the Mavi Marmara and
pointed out the presence of indications revealing that
the offenses of deliberate murder, deliberately harm-
ing the body and health and seriously tarnishing hu-
man dignity which are prescribed in the Rome Statute
were committed by the Israeli powers. However, in
her decision dated 6 November 2014, she ordered not
to initiate an investigation regarding the incident al-
leging that it did not carry “sufficient gravity” which is
the requirement of admissibility for a case to be heard
by the Court.

Afterthe decision of the Prosecutor, Comoros made an
objection before the Pre-Trial Chamber and upon this,
the Chamber asked from the Prosecutor to review
her decision. Despite this decision, Bensouda did not
change her decision to not initiate an investigation.
In its second decision dated 2 September 2019, the
Pre-Trial Chamber re-requested from the Prosecutor
to review her decision following the second objection
made by the Comoros. In spite of the decision of the
Chamber, Prosecutor stated in the decision decreed
on last December that her decision to not initiate an
investigation was final.

Rome Statute has regulated that the gravity of an in-
cident necessitating to be heard by the Court is a re-
quirement of admissibility. If a Prosecutor decides not
toinitiate an investigation at the end of examinations
conducted regarding an incident, on the grounds that
it does not carry the requirement of sufficient degree
of gravity, the Statute enables the Pre-Trial Chamber
to rendera decision in order for the review of the deci-
sion of the Prosecutor instead of stipulating a mecha-
nism which could remove the such decision of the
Prosecution. This regulation is an indication of broad
authorities vested to the Prosecutor in the Interna-
tional Criminal Court system. Decision of the Pros-
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rafindan bir olay ile ilgili olarak yapilan inceleme
sonucunda, yeterli agirlik sartinin gerceklesmedigi
gerekcesiyle sorusturma aglimamasi yonunde karar
verilmesi halinde, Savciligin bu kararinin kaldiril-
masini saglayacak bir mekanizma éngormek yerine,
yalnizca On Yargilama Dairesi tarafindan bu kararin
gozden gecirilmesine yonelik bir karar verilebilmesi
imkanini tanimistir. Bu dlizenleme, UCM sisteminde
Savciya verilen genig yetkilerin bir gostergesidir. Sav-
cnin sorusturma agmama karari, On Yargilama Dai-
resi'nin kararlari da dahil olmak tizere sert elestirilere
konu olmustur.

Isgal Altindaki Filistin Topraklarinda islenen Suclar ve
Mahkeme’nin Yetkisine Dair Karar Talebi

Gectigimiz Aralik ayinda Savci Bensouda tarafindan
verilen bir diger dnemli karar ise isgal altindaki Filis-
tin topraklarinda islenen suclarla ilgilidir. Bensouda,
20 Aralik 2019 tarihinde yaptigl aciklamada, Filis-
tin’de islenen savas suclariyla ilgili yaptigi 6n incele-
me sonucunda, Filistin’de savag suglarinin islendigi
sonucuna ulastigini ve sorusturma baslatiimasi icin
gerekli sartlarin olustugunu belirtmistir. Buna karsin,
dogrudan sorusturmayi baglatmak yerine On Yargila-
ma Dairesi’nden Mahkeme’nin yetkisine dair bir karar
vermesini istemistir.

Filistin, 1 Ocak 2015’te Roma Statlist’'niin 12/3. mad-
desi uyarinca yaptigi beyanla UCM’nin Filistin’de is-
lenen suclarla ilgili olarak yargilama yetkisini kabul
ettigini bildirmig, 2 Ocak 2015 glini BMye yaptig|
beyanla, Mahkeme’nin kurucu sdzlegmesi olan Roma
Statlisi'ne katildigini ilan etmistir. Roma Statusd, Fi-
listin bakimindan 1 Nisan 2015 tarihinde yiriirlige
girmis bulunmaktadir. Filistin’deki duruma iligkin 6n
inceleme 16 Ocak 2015’te baslatiimistir.

Mahkeme’nin birolayla ilgili olarak yetkili oldugunun
kabul edilebilmesi icin taraf devletlerden birinin ola-
yI Mahkeme’ye gondermesi (referring the case to the
Court), BM Glvenlik Konseyi tarafindan BM Sartrnin
VII. Fasli kapsaminda bir olayin Mahkeme’ye havale
edilmesiyada UCM Savcisrnin Stati'niin 15. maddesi
uyarinca kendi inisiyatifi ile (propriomotu) sorustur-
ma baslatmasi hallerinden birinin gerceklesmesi ge-
rekmektedir.

ecutor to notinitiate an investigation has become the
subject of harsh criticisms including the decisions of
Pre-Trial Chamber.

The Crimes Committed on the Palestinian Territories
which are under Occupation and the Request for the
Decision on the Jurisdiction of the Court

The other significant decision of the Prosecutor Ben-
souda in the last December was on the crimes com-
mitted on the Palestinian territories which are under
occupation. Bensouda underlined in her statement
on 20 December 2019 that she reached to the con-
clusion at the end of preliminary examinations that
war crimes were committed in Palestine and the con-
ditions necessary to initiate an investigation were
formed. Despite this, she requested from the Pre-Trial
Chamberto rendera decision on thejurisdiction ofthe
Courtinstead of directly initiating the investigation.

Palestine announced with the statement it made on
1January 2015 that it accepted the jurisdiction of In-
ternational Criminal Court with regard to the crimes
committed in Palestine pursuant to the article 12/3 of
the Rome Statute and it declared to the UN on 2 Janu-
ary 2015 that it acceded to the Rome Statute which
is the treaty that established the Court. Rome Statute
was enforced on 1 April 2015 in terms of Palestine.
Preliminary examination with regard to the situation
in Palestine was initiated on 16 January 2015.

In order for the Court to be accepted to have the juris-
diction with regard to any incident, it is necessary that
one of the conditions given below must occur;

-one of the states party to the Statute should refer the
case to the Court,

-anincident be referred to the Court by the UN Secu-
rity Council within the scope of the Chapter VIl of the
UN Charter, or

-aninvestigation be initiated by the Prosecutor of the
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Savcl, On Yargilama Dairesi'ne yaptigl bagvuruda Mah-
keme’nin Filistin’de islenen suclar bakimindan yetkili
olup olmadigina iligkin bir karar vermesini istemek-
tedir. Bu kapsamda Filistin’in devlet olarak tanimlanip
tanimlanamayacagi ve isgal altindaki Filistin toprakla-
rinda (Bati Seria, Gazze ve Dogu Kud(is) islenen suglarin
yer bakimindan Mahkeme’nin yetkisine girip girmeye-
cegi hususunda bir karar talep edilmektedir.

Savcl Bensouda, Filistin’in bir devlet olarak kabul edil-
mesi gerektigi goriisiindedir. Bu goriisiini su husus-
lara dayandirmaktadir.

BM Genel Kurulu 29 Kasim 2012 tarihinde verdigi
67/19 sayili Karartyla Filistin’e tye olmayan gozlemci
devlet (non-member ob-
server State) statlsU ta-
nimigtir. Ayrica, Filistin, 2
Ocak 2015’te BM'ye yaptigl
beyanla Roma Statiisi’ne
taraf olmustur. Boylece,
Filistin de Stati’niin taraf
devletlerinden (State party)
birisi haline gelmigtir.

Savcl, yukarida belirtilen
gerekgcelerin disinda, uluslararasi hukukta kabul edi-
len ilkelere gore de Filistin’in devlet statiistinde oldu-
gunu belirtmektedir. Bir yapinin devlet olarak kabul
edilip edilemeyecegi, 1933 tarihli Montevido Sozles-
mesi'nde yer alan ve bugiin genel olarak uluslararasi
teamil hukukunu yansittigi kabul edilen dért élciite
gore belirlenmektedir. Buna gore devlet olarak ka-
bul i¢in; daimi bir ntfus, belirli bir Glke, bir hikimet
ve diger devletlerle iligkiye girebilme kapasitesinin
varligi gerekmektedir. Devlet niteliginin varligi icin
diger devletlerin tanimasinin gerekip gerekmedigi ise
tartismalidir. Bir gorus diger devletlerin tanimasinin
devlet niteliginin bir unsuru oldugunu ifade ederken,
diger goriis ise tanimanin yalnizca agiklayici bir etkisi
oldugunu, devlet niteligini kazanmanin bagka devlet-
lerin tanimasini gerektirmedigini ileri siirmektedir.

Savcl, Filistin’in daimi bir nifusa ve isgal altindaki
topraklari kapsayacak sekilde belirli bir tlkeye sahip
oldugunu, bunlarin yaninda diger devletlerle iligki
kurabilme kapasitesini de gosterdigini ifade etmek-

International Criminal Court proprio motu, pursuant
tothe article 15 of the Statute.

The Prosecutor, in her application to the Pre-Trial
Chamber, requests that it take a decision whether
the Court has jurisdiction over the crimes committed
in Palestine. Within this scope, it is requested that a
decision is taken whether Palestine can be defined as
a state and whether the crimes committed on the oc-
cupied Palestinian territories (West Bank, Gaza, and
Eastern Jerusalem) are under the jurisdiction of the
Courtin terms of their location.

Prosecutor Bensouda is of the opinion that Palestine
should be acknowledged as a state. She grounds her
decision on following points.

General Assembly of the
UN accorded Palestine the
status of non-member ob-
server state with its Deci-
sion dated 29 November
2012 and numbered 67/19.
In addition, Palestine be-
came a party to the Rome
| Statute with its declara-
= tion tothe UN on 2 January
= 2015. Therefore, Palestine
became one of the States party to the Statute as well.

The Prosecutor, apart from the justifications given
above, asserts that Palestine has the state status in
accordance with the principles adopted under the in-
ternational law. Whether a structure can be acknowl-
edged as a state or not is determined in accordance
with four criteria which are stipulated in the Monte-
video Convention of 1933 and accepted to be reflect-
ing the customary international law in today’s world
general. According to this, a permanent population,
a defined territory, a government and the capacity to
enter into relations with other states are required to
be acknowledged as a state. It is a controversial issue
whether recognition by other states is required for
statehood. While some suggest that recognition by
other states is an element of statehood, some others
suggest that recognition has only an explanatory ef-
fect and it does not require to be recognised by other
states to acquire the state status.

The prosecutor states that Palestine has a permanent
population and a defined territory including the ter-
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tedir. Ayrica, Filistin tarafindan isgal altindaki bolge-
lerde hiikGmet otoritesinin kullanilamamasinin, dev-
let niteligine etki etmeyecegini savunmaktadir. Son
olarak da, Filistin’in 138 devlet tarafindan taninmig
oldugunu vurgulamaktadir.

Savcl Bensouda, bunlarin yani sira, yukarida zikredi-
len Genel Kurul Kararinda, Filistin halkinin isgal al-
tindaki topraklarinda 1967°de belirlenen sinirlar da-
hilinde kendi kaderini tayin hakkina (right to self-de-
termination) sahip oldugunun vurgulanmasina ve
GUlvenlik Konseyi’nin 23 Aralik 2016 tarih ve 2334
(2016) sayili Kararinda 1967 yilinda belirlenen sinir-
larin taraflarin anlagmasi disinda degismesinin kabul
edilmeyeceginin belirtilmis olmasina atif yapmak-
tadir. Ayrica, Uluslararas! Adalet Divani tarafindan
verilen “isgal Atindaki Filistin Topraklarinda Duvar
insasinin Hukuki Sonuglari (Legal Consequences of
Construction of a Wall in the Occupied Palestininian
Territory) konulu tavsiye kararinda duvarin ingasinin
Filistin hakkinin kendi kaderini tayin hakkini engel-
lediginin ortaya koyulmasina ve diger uluslararasi
mekanizmalarca verilen kararlara da dayanarak isgal
altindaki Filistin topraklarinin sucun iglendigi yer ol-
dugu gorlstini savunmaktadir.

Esasen UCM Savcisi tarafindan bir olaya iligkin ya-
pilan inceleme sonucunda sorusturma baslatiimasi
gerektigi kanaatine variimis ise ayrica bir izin ya da
karar alinmasina gerek bulunmamaktadir. Roma
Statlisi'nlin 53. maddesine gore, Savc, ulasabildigi
bilgiler 1s1ginda; Mahkeme’nin yetkisine giren bir su-
cun iglendigine inanmak icin makul bir temelin bu-
lunmasi ve davanin kabul edilebilir olmasinin yani
sira, islenen suclarin agirhigl ve magdurlarin menfa-

ritories under occupation and, in addition, it demon-
strates the capacity to enter into relations with other
states. Furthermore, she maintains that the fact that
government authority cannot be exercised by Pales-
tine in the occupied territories does not have an im-
pact on the statehood. Finally, she underlines that
Palestine is recognised by 138 states.

Besides, Prosecutor Bensouda refers to the fact that
it is emphasised in the abovementioned Decision of
the General Assembly that the people of Palestine has
the right to self-determination in the occupied terri-
tories under the borders identified in 1967 and to the
fact that it is stated, in the Decision dated 23 Decem-
ber 2016 and numbered 2334 (2016) of the Security
council, that it is unacceptable that the borders iden-
tified in 1967 are changed except for an understand-
ing between the parties. Additionally, in the advisory
opinion of the International Court of Justice entitled
“Legal Consequences of Construction of a Wall in the
Occupied Palestinian Territory”, it is maintained that
construction of a wall demonstrates that the people
of Palestine are prevented from enjoying the right to
self-determination and that the occupied Palestinian
territory is the place where the crimes are committed,
on the basis of decisions taken by other international
mechanisms.

Essentially, if it is concluded that an investigation
should be launched as a result of the review of an
event by the Prosecutor of the ICC, there is no need
to take any additional decisions or to get any addi-
tional permissions. In accordance with Article 53 of
the Rome Statute, the Prosecutor, in light of the infor-
mation she obtains, will decide if the launch of an in-
vestigation is in the interest of justice considering the
gravity of the crime and the interests of the victims, as
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Tugrul UZUN

ULUSLARARASI CEZA MAHKEMESI SAVCISININ
MAVi MARMARA VE FiLISTIN ILE iLGILI KARARLARI

atleri gozetildiginde sorusturma aglimasinin adalete
hizmet edecek nitelikte olup olmadigina bakacak ve
sorusturmayi baglatacaktir.

Bensouda’nin Mavi Marmara Baskini ve Filistin’de
islenen suclarla ilgili olarak yUrlttligl islemlerdeki
kararlari birbiriyle karsilastirildiginda, iki farkli egilim
bulundugu sdylenebilecektir.

Mavi Marmara Baskiniile ilgili olarak savas suclarinin
islendigini kabul eden Savci, olayin UCM tarafindan
goriilmesine yetecek agirlikta olmadigi goriisin ile-
ri stirerek sorusturma baslatmamistir. On yargilama
Dairesi’nin iki kez Savcrrdan kararini gozden gecirme-
siniistemesine ragmen goriisiinde 1srareden Bensou-
da, Roma Statiisi’'niin kendisine verdigi bagimsizlig|
sonuna kadar kullanmaya niyetli goziikmektedir.

Bensouda, Filistin ile ilgili olarak yaptigl inceleme
sonucunda ise savasg suclarinin islendigini ve olay
hakkinda bir sorugturma baslatiimasi icin sartlarin
yeterli oldugunu kabul etmistir. Buna ragmen, yetkisi
dahilinde olmasina ragmen dogrudan sorusturmay!
baslatmak yerine, On Yargilama Dairesi'nden Mah-
keme’nin isgal altindaki Filistin topraklarinda iglenen
suclar ile ilgili olarak yetkili olup olmadigina iliskin
bir karar vermesini talep etmektedir. Savci, talebinin
gerekeesini, bu durumu ileriki agamalarda ortaya
cikacak olan yetki sorununun erken asamada ¢o6zUl-
mesi olarak gostermektedir. Mavi Marmara ile ilgili
olarak, Roma Statiisi’'niin kendisine tanidigi yetkiyi
kullanan Savcl, Filistin incelemesi yoniinden ise yet-
kisini cok daha ihtiyath kullanmayi tercih etmigtir.

Sonug olarak, hdlihazirda, ne Mavi Marmara Baskini
ile ne de isgal altindaki Filistin topraklarinda iglenen
suglar yoniinden UCM Savcisinin agtigl bir sorustur-
ma bulunmaktadir. On Yargilama Dairesi tarafindan
Mahkeme’ninyetkili oldugu yoniinde verilecek bir ka-
rarin sorugturmay giiclendirebilecegi sdylenebilecek
ise de yetki konusunda bir itirazin yargilama asama-
sinda tekrar ileri strtilmesi de mimkin gozikmek-
tedir. Yetkisizlik yoniinde bir karar verilmesi halinde
ise herhangi bir sorusturma dahi agiimamig olacaktir.

well as the existence of reasonable grounds and case’s
being acceptable, for the prosecutor to believe that a
crime, which is under the jurisdiction of the Court, is
committed, and will launch the investigation.

When decisions of Bensouda on Mavi Marmara Raid and
crimes committed in Palestine are compared to each
other, it can be stated that there are two tendencies.

The Prosecutor, who acknowledges that war crimes
have been committed with regard to the Mavi Mar-
mara Raid, did not launch an investigation maintain-
ing that the event was not grave enough to be ad-
dressed by the ICC. Although the Pre-Trial Chamber
requested two times that the Prosecutor review her
decision, Bensouda, insisting on her opinion, seemed
to be enjoying the independence granted to her by the
Rome Statute to the full extent.

Bensouda, as a result of the examination she carried
out with regard to Palestine, acknowledged that war
crimes were committed and that conditions were
sufficient enough to launch an investigation. De-
spite this, she requested from the Pre-Trial Chamber
to render a decision on whether the Court has juris-
diction over the crimes committed on the occupied
Palestinian territories instead of directly launching
an investigation despite the fact that she had the au-
thority to do so.

The Prosecutor grounds her requeston the early reso-
lution of the problem of jurisdiction which shall arise
in further stages. Exercising the authority granted to
her by the Rome Statute with regard to Mavi Marmara,
the Prosecutor preferred to exercise this authority ina
more cautious manner when it comes to Palestine.

In conclusion, there are no investigations launched
by the Prosecutor of the ICC in the current situation
with regard to either Mavi Marmara Raid or the crimes
committed on the occupied Palestinian territories. Al-
though it can be stated that a decision by the Pre-Tri-
al Chamber asserting that the Court has jurisdiction
might strengthen the investigation, it seems possible
that an objection on the issue of jurisdiction can be
raised again in the trial phase.

If a decision on lack of jurisdiction is ordered, there
shall not even be an investigation.

m
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S BiRLiGI SEMPOZYUMU

KONULARDA ULUSLARARASI

CEZAI KONULARDA ULUSLARARASI
ADLI iS BIRLiGI MEVZUATI

CEZAI KONULARDA
ULUSLARARAS! ADLI iS BiRLIGI
SEMPOZYUMU

TEBLHGLER

CEZAI KONULARDA ULUSLARARASI
AOLI is BiRLIGI MEVZURATI

Genel Midurliglimizce, 13-
14 Nisan 2018 tarihlerinde
Antalya’da gerceklestirilen bil-
imsel sempozyum tebliglerinin
bir araya getirildigi “Cezai
Konularda Uluslararasi Adli
isbirligi  Sempozyumu” kitabi
ile cezai konularda kendilerine
en sik basvurulan uluslararasi
sozlesmeleri  iceren  “Cezai
Konularda Uluslararasi Adli
isbirligi Mevzuatr” isimli ik
adet kitap yayimlanmistir.

our Directorate General pub-
lished two books namely “Sym-
posium on International judicial
Cooperation in Criminal Mat-
ters” which gathered presenta-
tions of the science symposium
of 13-14 April in 2018 in Anta-
lya and “Legislation on Inter-
national Judicial Cooperation in
Criminal Matters” comprising
the most frequently consulted
international conventions in
criminal matters.
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AVRUPA BiRLiGi UYUM BUROSU

EUROPEAN UNION HARMONIZATION BUREAU

Avrupa Birligi (AB) Uyeligine aday (lkemizin 2005
yili itibariyle tam Gyelik icin katim muzakerelerine
baglamasi sonrasi AB miktesebatinin caligiimasi ve
AB Kurumlar (6zellikle Avrupa Komisyonu ve Avru-
pa Parlamentosu) ile iliskilerin koordinesi ve yoneti-
mi konusunda faaliyet icra edecek kurumlara ihtiyag
hasil olmustur. Bu ihtiyac kapsaminda Bakanligimiz
nezdinde de kurumsal yapilanmaya gidilerek genel
koordinasyon gorevi bliromuza verilmistir.

Bu kapsamda, Ccumhurbagkanligi 1 No’lu Kararna-
mesi’nin 45. maddesi uyarinca Dis iligkiler ve Avrupa
Birligi Genel Midiirligi’niin biiromuz kapsamindaki
genel olarak gorevleri: Bakanligimiz gorev alanina gi-
ren Avrupa Birligi miiktesebatina uyum ile ilgili ko-
nularda Bakanlik birimleri arasinda koordinasyonu
saglamak, inceleme ve aragtirmalar yapmak, Disisleri
Bakanhgi ve diger kamu kurum ve kuruluslarinin ko-

After our country, candidate for membership to the
European union (EU), started accession negotiations
for full membership as of 2005, the institutions were
required to carry out activities related with the stud-
ies on EU acquis and the coordination and manage-
mentof relations with EU Institutions (especially with
European Commission and European Parliament).
Within the scope of this requirement, the institution-
al structuring was made at our Ministry and the duty
of general coordination was given to our bureau.

In this regard, in accordance with the Article 45 of the
Presidential Decree No.1, the duties of the Director-
ate General for Foreign Relations and European union
related with our bureau were determined in general
terms as follows: to make research and investiga-
tion and to enable coordination among the units of
the Ministry related with the issues of harmonization
with the European Union acquis, which falls into the
area of responsibility of our Ministry; to assist coordi-

m
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AVRUPA BIRLIGI UYUM BUROSU

ordinasyon caligmalarina yardimci olmak, bu alanda
Cumhurbaskaninin genel politikasini uygulamaya
y6nelik tedbirler almak, uyum ve uygulama ¢alisma-
lar ile ilgili igleri yUriitmek, Bakanligin gorev alani-
na giren konularda Avrupa Birligi ile iligkilerin ulusal
program, kalkinma planlari ve yillik programlarda
ongoriilen hedefler dogrultusunda yuritiilmesini
saglamak, Gorev alanina giren konularda personelin
yurtici ve yurtdigi egitimi ile ilgili iglemleri yiritmek,
istirak olunan yurtdigi faaliyetlere iliskin olarak du-
zenlenecek raporlari Bakanhgin ilgili birimlerine ve
digerilgili kuruluslara iletmek olarak belirlenmistir.

Kararnamenin belirlemis oldugu sinirlar dahilinde,
oncelikle AB’nin aday Ulkeler icin her yil dizenlemig
oldugu ilke raporunun yargl alanindaki katkisini
saglamak, aday (lkelerin yerine getirmeyi istlendigi
35 Fasildan Bakanlhigimizin dogrudan sorumlu oldu-
gu 23. Fasll “vargl ve Temel Haklar” ile birlikte diger
fasillarda dayargiyrilgilendiren konularda Bakanligi-
mizin temsili, gortisli ve koordinasyon gérevlerini ifa
etmek, 23. ve 24. Fasil ile diger reform konularinin ele
alindig1, Adalet, Disisleri, icisleri ve Hazine ve Maliye
Bakanlarinin katiimlariyla gerceklestirilen Reform
Eylem Grubu (REG) toplantilarinin ve Siyasi isler Alt
Komite Toplantisnin (SIYAK) koordinasyon ve or-
ganizasyon is ve islemlerini gerceklestirmek ayrica
vatandaslarimiza AB Schengen alanina vizesiz seya-
hat imkani saglayacak olan Vize Serbestisi Diyalogu
kapsamindaki isleri takip etmek, Tirkiye - AB Karma
Parlamento Komisyonu (KPK) toplantilari, Tlrkiye -
AB Ortaklik Komitesi, fikri milkiyet hukuku ve serbest
ticaret anlagmalari konularinda calismalar da 6nemli
faaliyetlerimiz arasinda bulunmaktadir.

Egitim konusunda da gorev icra etmekte olan biiro-
muz Tirk Yargisinin Adli ve idari Kapasitesinin Giic-

nation activities of the Ministry of Foreign Affairs and
other public institutions and organizations; to take
measures towards the application of general policy of
the President in this field; to carry out activities relat-
ed with harmonization and application; to enable the
relations with the European Union to be maintained
in line with the targets prescribed in the national
program, development plans and annual programs
in terms of the issues, which falls into the area of re-
sponsibility of our Ministry; to carry out activities re-
lated with domestic and foreign education of the staff;
to submit the reports, prepared related with partici-
pation in the activities abroad, to the related units of
the Ministry and other related institutions.

Within the limits of the Decree, our bureau also car-
ries out the following important activities: to make
contributions in the field of judiciary to the country
report, annually prepared by the European Union for
the candidate countries; to perform duties on behalf
of our Ministry related with representation, expres-
sion of opinions and coordination towards the 23rd
Chapter titled as “Judiciary and Fundamental Rights”,
for which our Ministry is directly responsible, and the
issues of judiciary in other chapters from among 35
Chapters that the candidate countries are assumed
to adapt; to carry out coordination and organization
activities of Reform Action Group (RAG) Meetings,
held with the participation of the Minister of Justice,
the Minister of Foreign Affairs, the Minister of Interior
and the Minister of Treasury and Finance in order to
address 23rd and 24th Chapters and other reform is-
sues, and the Political Affairs Sub-Committee (SIYAK)
Meeting; to follow-up issues within the scope of the
Visa Liberalisation Dialogue, which will give an op-
portunity to our citizens for travelling to the Schengen
area of the European Union without a visa; to follow-
up Turkey-EU Joint Parliamentary Committee and
Turkey-EU Association Committee meetings; to make
studies on the intellectual property law and free trade
agreements.

our bureau also performs duties in the field of train-
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lendirilmesi Amaciyla Hakim ve Cumhuriyet Savci-
larinin Yabanci Dil ve Y{iksek Lisans Egitimi Projesi”
kapsaminda Genel Miidiirligiim{zce istlenilen sek-
retarya hizmetlerinin ylrGtiilmesinden sorumludur.
Ayrica Jean Monnet burs programi, MATRA (COPROL)
egitim programi ve Ankara Universitesi Avrupa Top-
[uluklari Arastirma ve Uygulama Merkezi (ATAUM)
kurs egitimleri kapsaminda yargl alaninda koordineyi
saglamak gorevlerimiz icindedir.

Son olarak da AB kurumlarindan Bakanligimiza yapi-
lan istisari ziyaretler ile ilgili hazirlik ve koordinasyo-
nunu ylritmek, ihtiyac hasil oldugunda AB miiktese-
batiyla ilgili mukayeseli aragtirmalar yapmak gérev-
lerimiz arasindadir.

AB Uyum BUrosu, 1 Genel Mudir Yardimcisi, 1 Daire
Baskani, 5 Tetkik Hakimi denetiminde, 1 Sube MUd-
rii ve 3 Memur ile gorev yapmaktadir.

ing.ourbureau is responsible for carrying out the sec-
retariat services, undertaken by our Directorate Gen-
eral, within the scope of “The Project on Foreign Lan-
guage Training and Master Education for judges and
Public Prosecutors with the Aim of Strengthening the
Judicialand Administrative Capacity of the Judiciary of
Turkey”. In addition, one of our duties is to enable the
coordination in the field of judiciary within the scope
of Jean Monnet Scholarship Programme, MATRA
(COPROL - Cooperation with Pre-Accession Countries
on the Rule of Law) training programme and Ankara
university - European cCommunities Research and
Application Centre course programmes.

In conclusion, our bureau carries out the preparation
and coordination activities for consultative visits, paid
to our Ministry from the institutions of the EU, and
makes comparative researches related with EU ac-
quis, if required.

In the EU Harmonization Bureau, 1 Deputy Director
General, 1 Head of Department, 5 Rapporteur judges,
1 Section Chiefand 3 Public Officers hold the office.
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DIS ILISKILER VE AVRUPA BIRLIGI GENEL MUDURLUGU
DIRECTORATE GENERAL FOR FOREIGN RELATIONS & EU AFFAIRS

YENi GOREVE BASLAYANLAR

NEWLY APPOINTED PERSONNEL TO THE MINISTRY

Daire Baskani Emrullah UN,

Sube Midiri Halil COSKUN,

Mitercim Berkan SEYHAN,

Miitercim Ece CETIN,

Miitercim Burhan BILGIN,

Memur Deniz YILDIRIM,

Memur Yesim DORAK,

Memur Yagmur SANDILAC,

Genel Midurligimuizde goreve baslamislardir.

Arkadaslarimiza hos geldiniz der, yeni
gorevlerinde basarilar dileriz.

BASKA GOREVE ATANANLAR

Head of Department Emrullah UN,

Chief of Bureau Halil COSKUN,

Translator Berkan SEYHAN,

Translator Ece CETIN,

Translator Burhan BILGIN,

Public Officer Deniz YILDIRIM,

Public Officer Yesim DORAK,

Public Officer Yagmur SANDILAC

have been appointed to the General Directorate.

We take this opportunity to welcome them and wish
them success in their new posts.

PERSONNEL ASSIGNED TO OTHER POSITIONS

Tetkik Hakimi Kan_su KARA
Adli Sicil ve Istatistik
Genel Mudurligune,

Tetkik Hakimi Onur HELVACI
Ceza isleri
Genel Midurlugine,

Tetkik Hakimi Yasin YILDIRIM
Mevzuat
Genel Mudirligune,

Tetkik Hakimi Oguz Gokhan YILMAZ
Ceza isleri
Genel Midurlugine,

Tetkik Hakimi Umit KAYMAZ
Danistay

Tetkik Hakimligine,

Tetkik Hakimi Emrah KURTOGLU
Danistay

Tetkik Hakimligine,

Tetkik Hakimi Riza GUNDAY

Ankara
Idare Mahkemesi Uyeligine,

Tetkik Hakimi Yunus Emre BILGILI
Elmali Hakimligine,

Sube Mudurd Aynur NAZLAN Gaziantep Adliyesi
Yazi Isleri Midurligine, gorevlendirilmislerdir.
Arkadaslarimiza yeni gérevlerinde

basarilar diliyoruz.

EMEKLIYE AYRILAN

Rapporteur Judge Kansu KARA appointed
to the Directorate General for Criminal
Records and Statistics,

Rapporteur Judge Onur HELVACI
appointed to the Directorate General for
Criminal Affairs,

Rapporteur Judge Yasin YILDIRIM
appointed to the Directorate General for
Legislation,

Rapporteur Judge Oguz Gokhan YILMAZ
appointed to the Directorate General for
Criminal Affairs,

Rapporteur Judge Umit KAYMAZ
appointed to the Council of State as
Rapporteur Judge,

Rapporteur Judge Emrah KURTOGLU
appointed to the Council of State as
Rapporteur Judge,

Rapporteur Judge Riza GUNDAY
appointed as Member of Ankara
Administrative Court,

Rapporteur Judge Yunus Emre BILGILI
appointed to Judicature in Elmali,

Chief of Bureau Aynur NAZLAN appointed
to Court House in Gaziantep as Chief Clerk

We wish them success in their new posts.

RETIRING PERSONNEL

Sef Ziya SAHAN,
V.H.K.I. Halil Tamer CANAGIR,
Memur Sebattin CAVDAR,

Emekliye ayrilmislardir.
Kendilerine hayirli olsun diyor,
mutlu giinler diliyoruz.

Chief Ziya SAHAN,

Data Preparation and Control Operator
Halil Tamer CANAGIR,

Public Officer Sebattin CAVDAR,

have retired.
We congratulate them and wish them
happiness in their future endeavours.
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